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AEGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CITY OF DEFIANCE, OHIO, v. SCHMIDT et al. (two cases). 

(Circuit Court of Appeals, SIxth Circuit. May 19, 1903.) 

Nos. 1,104, 1,159. 

1. EhBOH — M.ATTEBS ReVIBWABLB— ACTION TriED BT COUHT. 

Rulings of a Circuit Court in the progress of the trial of an action at 
law by the court without a jury cannot be reviewed by the appellate 
court, unless a written stipulation waiving a jury is signed and flled 
■with the clerk In accordance with Rev. St. § 649 [U. S. Comp. St. 1901, 
p. 525], so as to bring the case within the provisions of section 700 
[page 570]; but. In the absence of such stipulation, the only question 
which can be consldered Is whether the judgment rendered is sustulned 
by the pleadings. 

8. Municipal Bonds— Mistake in Use ©?• Seal— Repormation. 

TJnder the statutes of Ohio, which provide that ail bonds Issued by 
municipal corporations shall be signed by the mayor and clerk, and be 
sealed with the seal of the corporation, where bonds issued by a city, 
under an ordinance contalning similar provisions, signed by the mayor 
and clerk, and attested as bearlng the seal of the city, were sealed with 
the seal of the city clerk, if the same was not In fact the corporate seal 
of the city a mistake was made by the offlcers against which an Inno- 
cent holder of the bonds was entltled to relief in a court of equlty by a 
decree requiring the city to afflx the proper seal, or enjoining it from 
setting up its absence as a défense to an action on the bonds. 

>. Same— Validitt— EsTOPPEL by Récitals. 

Bonds of a city reciting that they were issued "under and pursuant 
to the laws of the state of Ohio," and of an act specially referred to, 
will not be held Invalld in the hands of a bona flde purchaser because 
of the unconstitutlonality of the spécial act, where the city had power to 
issue them under the gênerai statutes of the state; and a further ré- 
cital therein that "It is hereby specially declared that ail proceedings, 
acts, conditions and things required'either by said statutes or ordinances 
to be had or taken prellmlnary to the issue hereof hâve been duly had 
and taken by sald city," estops the city, as against such holder, to deny 
that ail things were done which were essential to thelr validity under 
the gênerai statutes as well as under the spécial açt, even to the sub- 
mission of the question of their Issuance to a vote, where that was re- 
qnlred by the gênerai statutes, though not in terms by the spécial act 
123 F.— 1 
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4. Same. 

Where bonds of a clty reclted the purpose for which thcy were Issued, 
whlch was one for which the clty was authorized by law to issue bonds, 
and also reclted the ordinance which provided for their issuanee and 
sale for such purpose, the city ,is estopped to denj their validity as 
against a bona fide holder on Âié ground that they were in fact Issued 
for a différent and unlawful purpose. 

5. Same— AcTHOBiTT op Opficers to Makk Récitals— Constbuction and 

ScoPB OF Récitals. 

Where It Is thé duty of the mayor and clerk of a city to slgn, seal, and 
issue bonds provided for by an ordinance, it is also their duty to ascertain 
and détermine whether ail statutory requlrements essentlal to their 
regularlty under the law hâve been complied with, and their récital of 
such fact in the bonds is blndlng on the city; the fact that the ordinance 
refected only to a spécial législative act as the authorlty for their Issu- 
anee, and directed that the bonds should express on their face that they 
were issued thereunder, does not llml't' the efCect of gênerai récitals 
thereln by such offlcers, that ail requlrements of the laws of the state 
hâve been complied with, to the requlrements of such spécial act. 

In Error to and Appeal from the Circuit Court of the United States 
for the Northern District of Ohio. 
For opinion below, see 117 Fed. 702. 

Two cases are before us— one at law, and the other In equity. Both were 
heard and declded by the court below, wlthout the Intervention of a jury, 
at the same tlme and upon substantially the same record. The action at 
law was brouglit origlnally upon the coupons of certain bonds, and later, by 
supplemental pétition, upon the bonds themselves, issued by the clty of 
Défiance, Ohlô, in 1889, and held by the plalntlfCs below aâ bona flde pur- 
chasers for value. The bonds reclted that they were issued for the purpose 
of borrowlng money to build a bridge over the Maumee river, in the sald city, 
and purported to be slgned by the mayor and clerk of the city, and to be 
sealed with its corporate seaU 

In its answer the city set np a number of défenses: That the bonds pur- 
ported to be Issued under an act of the General Assembly of Ohio passed 
February 3, 1887, authorlzing the councll of the city of Défiance, Ohio, to 
borrow money for the purpose of building a bridge, which was unconstltu- 
tlonal and void; that the resolutions and ordlnances authorlzing the Issue 
of the bonds were passed wlthout the question of Issuing them having been 
submitted to the, voters of the clty, and hence, under the gênerai statutes 
of Ohio, were unauthorlzed and vold; that the resolution for the sale of 
the bonds was not advertlsed accordlng to law; that the récitals In th© 
bonds In suit were not authorized by the ordinance directing their Issue, and 
were therefore of no force and efCect as against the clty; that the bonds 
sued on were not sealed with the corporate seal, as requlred by law, but 
only with the seal of the city clerk; that there was no certiflcate by the 
city clerk that the money requlred for the contract to bulld the bridge was 
in the city treasury, as requlred by law; and that the bonds, while osten- 
slbly for municipal bridge purposes, were really Issued to aid a railroad, 
in violation of the Constitution of Ohio. 

WhIle the action at law w^s pending, the plalntlfCs below flled a blU In 
equity, recltlng the pendency of the law case, and the défense made of the 
want of a corporate seal, alleglng that they were bona flde holders, that 
the seal afflxed was used fpp the corporate seal, and praying the court, if 
a mlstake was made, either to reform the bonds or enjoln the défendant 
from setting up this défense., 

To this the défendant answered svibstantially as in the law suit, and 
afterwards flled a cross-bill, setting up ail the facts, and praying the cancel- 
lation of the bonds. 

Both cases were by agreement tried before the court below at the same 
time, a jury being expressly waived in the law case, but not by a written 

H 4. See Municipal Corporations, vol. 36, Cent Dig. $ 1977. 
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Btipnlatlon on file. The court found In faror of the plalntlffs, and rendered 
Judgment In the action at Jaw for the amounts clalmed, and a decree In the 
suit la equlty enjolning the city from setting up the défense of a waat of a 
cornorate seal in any action upon the bonds or coupons. 

William H. Hubbard and Henry B. Harris, for plaintifï in error 
and appellant. 

Alexander C. Ayres and John H. Doyle, for défendants in error 
and appellees. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

RICHARDS, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

1. The record in the action at law contains numerous spécifications 
of error, growing eut of the admission or rejection of testimony, and 
based upon the rulings of the court in the progress of the trial. 
With respect to thèse, it is sufficient to point out that, although this 
case was tried and determined by the court without the intervention 
of a jury, there is nothing in the record to show that a stipulation in 
writing waiving a jury was filed with the clerk by the parties or their 
attorneys. This being the case, none of the rulings of the court in 
the progress of the trial, as presented by the bill of exceptions, can 
be re-examined and reviewed hère. The only inquiry we can make 
is whether the judgment in favor of the plaintifïs below is sustained 
by the pleadings. Rev. St. U. S. §§ 649, 700 [U. S. Comp. St. 1901, 
PP- 525. 570] ; Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. 
Ed. 835; Spalding v. Manasse, 131 U. S. 65, 9 Sup. Ct. 649, 33 L. 
Ed. 86; Shipman v, Ohio Coal Exchange, 17 C. C. A. 313, 70 Fed. 
652. 

2. As to the défense of the lack of a corporate seal. The statutes 
of Ohio provide that municipal corporations shall "hâve a common 
seal, and change or alter the same at pleasure" (section 1552); that 
the mayor "shall be furnished by the council with the corporate seaî 
of the corporation, in the center of which, shall be the words 'Mayor 

of the City of ' " (section 1745) ; and that the council shall 

cause to be provided for the clerk's office "a seal in the center of 
which shall be the name of the corporation, and around the margin 
the words 'City Clerk' " (section 1764). 

It appears that the mayor had a seal in the center of which was 
the device of the seal of the state of Ohio, and around the margin 
the words "Mayor of the City of Défiance." This seal did not, of 
course, comply with the requirements of section 1745. The seal upon 
the bonds was that provided for the city clerk, although it was dé- 
tective in form, having the words "City of Défiance'' in the center, 
and around the margin the words "City Clerk" and "Ohio," while, 
according to the form prescribed, the word "Ohio" should hâve been 
in the center instead of in the margin. 

The statutes of Ohio provide that ail bonds issued by municipal 
corporations shall be signed by the mayor and clerk, and be sealed 
with the seal of the corporation. The ordinance providing for the 
issue of thèse bonds contained a similar provision. Both before and 
after thèse bonds were issued the mayor and clerk used the clerk's 
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seal asi tibe, corporate seal in signing and sealing certain municipal 
bonds. Bonds of five or six différent séries, ail sealed with the clerk's 
seal and signed by the rtiàyor and clerk, were issued from 1884 to 
1893, and were subsequently paid and canceled without any question 
of their legality. We are satisfied that when the mayor and the clerk 
placed the clerk's seal on thèse bonds in the space provided for the 
corporate seal, and affixed their signatures, attesting that the city of 
Défiance had thus caused its corporate name and seal to be set by 
the mayor and clerk, thçy intended to use the clerk's seal as the cor- 
porate seal. If the seal afiSxed was not the corporate seal, there was 
a mistake made which a court of equity should correct. The decree 
of the court below in the equity case was entirely proper under the 
circumstances. Bernards Tp. v. Stebbins, 109 U. S. 341, 3 Sup. Ct. 
252, 27 L. Ed. 956. 

3. The bonds sued upon contained, among other things, the fol- 
lowing récital : . 

"This bond is Issued under and pursuant to the laws of the state of Ohio, 
and of an act of the GeneralÀssembly of the state of Ohio, passed February 
3, A. D. 1887 (Ohio Laws, Vol. 84, page 273), entitled, 'An Act to authorize 
the councll of the clty of Défiance, Ohio, to borrow money for the purpose 
of building a bridge.' " 

The act referred to authorized the council of Défiance to issue 
bonds, not to exceed the sum of fifty thousand dollars, "for the pur- 
pose of building over the Maumee river in said city a good and sub- 
stantial bridge, with the Hecessary approaches thereto, and having 
on each side thereofa good and sufficient sidewalk," and, "for the 
purpose of providing for the payment of the bonds and the interest 
thereon," to levy a tax in addition to the taxes otherwise authorized 
by law. ' 

The Constitution of Ohio provides that the General Assembly shall 
pass no spécial act conferring corporate powers (article 13, § i); 
and that the General Assembly shall provide for the organization 
of cities and incorporated villages by gênerai laws, and restrict their 
power of taxation, assessment, borrowing money, contracting debts, 
and loaning their crédit so as to prevent the abuse of such power 
(article 13, § 6). The gênerai laws of Ohio, in 1889, limited the rate 
of taxation in cities of the grade and class of the city of Défiance 
(sections 2682 and 2689a), and, while authorizing thé levying of an 
additional tax (section 2683) and the issuing of bonds (section 2835) 
for the purpose of constructing bridges, required the question of levy- 
ing the tax (section 2687) and of issuing the bonds (section 2837) to 
be submitted to the voters of the corporation; a majority of those 
voting on the proposition being required to authorize the additional 
tax levy, and two-thirds of those voting upon the question to author- 
ize the bonds. 

In view of théSe provisions, it is insisted that the act of Febru- 
ary 3, 1887, aUthorizing the isSue of the bonds and the levying of the 
additional tax, without submitting the matter to the electors, was in 
violation of the provisions of the Constitution quoted,' and thetefore 
void. 

- In reply to this, it is urged that the spécial act conferred no cor- 
porate powers because, under the gênerai statutes, the council had 
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the power to issue bonds "for constructing bridges and culverts" 
(section 2835), and to levy an additional tax "for constructing and 
maintaining bridges" (section 2683), subject to the condition that the 
question of issuing the bonds and levying the tax should be submitted 
to the voters of the corporation ; and if, to support the constitution- 
aUty of the spécial act, it was necessary to submit the question to the 
electors, it is to be presumed the General Assembly intended that the 
provisions requiring this should be treated as incorporated into the 
spécial act, and the powers conferred by the spécial act be exercised 
only under and pursuant to the limitations of the gênerai laws. 

It is not necessary, however, to pass upon the constitutionality of 
the spécial act — a question never raised and submitted to the Suprême 
Court of Ohio, notwithstanding the fact that the municipal code of 
Ohio in force when the bonds were issued imposed upon the city 
solicitor the duty of applying, in the name of the corporation, to a 
court of compétent jurisdiction for an order of injunction to restrain 
the misapplication of funds of the corporation, or the abuse of its 
corporate powers, or the exécution or performance of any con- 
tract made in behalf of the corporation in contravention of the 
laws or ordinances governing the same, or which was procured by 
fraud or corruption (section 1777); and empowered any taxpayer 
to make the appHcation if the city solicitor failed to do so upon a 
request in writing (section 1778) , the taxpayer to be allowed the 
costs, including reasonable compensation to his attorney, if he satis- 
fied the court that he had good cause to believe his allégations were 
well founded (section 1779). 

It is obvious from the évidence that thèse bonds were not issued 
to build a bridge for municipal purposes, but to induce a projected 
railroad to locate its line through the city of Défiance. The citizens 
wanted the railroad, and were willing to issue the bonds to get it. 
The method adopted was employed to circumvent the constitutional 
prohibition against any municipal corporation raising money in aid 
of any private corporation (article 8, § 6). Fifty thousand dollars 
of bonds were issued ostensibly for bridge purposes ; they were sold 
to the railroad contractor for a certain sum ; a contract was made with 
him to build the bridge for substantially the amount he bid for the 
bonds ; a city warrant was handed him in advance for the anticipated 
cost of the bridge (he giving a bond to build it), and this warrant he 
turned over to the city in payment of the bonds. The conspiracy 
which carried through this illégal scheme would hâve been crushed 
at the start if any taxpayer had deemed it his interest or duty to ap- 
ply for an injunction. But no one saw fît to interfère, and the bonds 
were issued and delivered, and put upon the market, and innocent pur- 
chasers induced to buy them. The real question now is whether, in 
view of the récitals they contain, the city of Défiance is not estopped 
from making the défense it relies upon. 

4. Each of the bonds sued on contains the foUowing récitals : 

"This bond Is Issued under and pursuant to the laws of the state of Ohio, 
and of an act of the General Assembly of the State of Ohio, passed February 
3, A. D. 1887 (Ohio Laws, Vol. 84, page 273), entitled, *An Act to authorize 
the Council of the City of Défiance, Ohio, to borrow money for the purpose 
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of building a bridge.' And whlch act authorlzed and empowered the sald 
City Couhcll to Issue bonds not to exceed the sum of flfty thousand dollars, 
for the purpose of building a bridge over the Maumee river in sald city, 
and whlch act further proTlded that 'sald bonds shall be of sueti denoml- 
natious and bear such rate of Interest, not exceedlng six per cent., payable 
semi-annually, and mature at such times, not exceedlng twenty-flve years, 
as sald councll may détermine,' and in pursuance of the resolution of sald 
city councll of the city of Défiance, Ohio, duly and unanimously passed 
declaring the necessity of the construction of sald bridge, and the ordinance 
of the said city of Défiance, entltled, 'An ordinance of the city of Défiance, 
Ohio, to provide for the issue and sale of bonds of said city, for the purpose 
of building over the Maumee river In said city, a good substantial bridge, 
wlth the necessary approaches thereto, and havlng on each side thereof a 
good and sufflcient sidewalk,' duly and unanimously passed on the 19th day 
of March, in the year A. D. 1889, by the city councll of Défiance, and for 
the purposes therein set forth; and it is hereby speclally declared that ail 
proceedings, acts, conditions, and thlngs required either by sald statutes or 
ordinances to be had or taken prelimlnary to the issue hereof hâve been 
duly had and taken by said city of Défiance and its offlcers and agents." 

It is to be observed that, according to the above statement, upon 
the faith of which the bonds were bought, they were issued, not only 
under the alleged unconstitutional spécial act, but "under and pursu- 
ant to the laws of the state of -Ohio." This was an assertion of statu- 
tory power ample for the purpose expressed. The récital following 
of the resolution and ordinance imported they were passed in con- 
formity with both the gênerai law and the spécial act (Risley v. Vil- 
lage of Howell, 12 C. C. A. 218, 64 Fed. 453, 457); and in order 
to remove ail doubt and exclude ail examination, not only upon the 
question of power, but upon that of regularity, the récitals concluded 
with the broad and explicit déclaration : "And it is hereby specifically 
declared that ail proceedings, acts, conditions and things required 
either by said statutes or ordinances to be had or taken preliminary 
to the issue hereof hâve been duly had and taken by said city of Dé- 
fiance and its ofïicers and agents." 

It is well settled that the récital of an unconstitutional act as au- 
thority for issuing bonds will not invalidate them in the hands of an 
innocent holder if power for the issue can be found elsewhere (St. 
Paul V. Lamprecht Bros., 31 C. C. A. 585, 88 Fed. 450; City of 
Béatrice v. Edminson, 54 C. C. A. 601, 117 Fed. 427; Evansville v. 
Dennett, 161 U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760; Waite v. 
Santa Cruz, 184 U. S. 304, 22 Sup. Ct. 327, 46 L. Ed. 552) ; and it is 
equally well established by thèse and many other cases that a gênerai 
récital that ail the things required by law to be done hâve been donc, 
is ample to estop a city from setting up any lack of regularity in issu- 
ing the bonds, whether by failure to comply with conditions précèdent 
or otherwise. If an examination of the law shows the power exists, 
no investigation of the record to ascertain whether the conditions 
précèdent to its exercise hâve been complied with is required in the 
face of such a récital. 

In view of ail this, we think thèse représentations were sufficient 
to induce a purchaser to belteve, if a submission to the voters under 
the gênerai law was necessary to validate the spécial act and law- 
fully exercise powers under it, that such submission was had, or, 
if the spécial act was of doubtful constitutionality, that the bonds 
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were issued in compliance with the provisions of the gênerai law, after 
the necessary submission to the electors and approval by them. By 
first submitting the question to the voters, the bonds might hâve 
been issued under both the spécial act and the gênerai law, and the 
récitals imply this was done. There was nothing on the face of the 
bonds to put the purchaser upon notice of any illégal purpose in 
issuing them. The building over the Mauniee river, in the city, of "a 
good substantial bridge, with the necessary approaches thereto, and 
having on each side thereof a good and sufficient sidewalk," as set 
forth in the récitals, was a strictly municipal purpose, requiring for 
its exécution no corporate powers not possessed by the city under 
the gênerai law. Being thus issued for a lawful purpose, the belief 
of the purchaser that the provisions of the gênerai law, requiring a 
submission to the voters, had been complied with, must hâve been 
confirmed by the concluding déclaration that "ail proceedings, acts, 
conditions and things required * * * ty gaid statutes" (mean- 
ing not simply the spécial act, but ail the applicable laws of Ohio) 
had been "duly had and taken by the city of Défiance and its ofHcers 
and agents." City of Cadillac v. Woonsocket Inst. for Savings, 7 
C. C. A. 574, 58 Fed. 935 ; Ashley v. Board of Supervisors, 8 C. C. 
A. 455, 60 Fed. 55; Risley v. Village of Howell, 12 C. C. A. 218, 
64 Fed. 453; Village of Kent v. Dana, 40 C. C. A. 281, 100 Fed. 56; 
St. Paul V. Lamprecht Bros., 31 C. C. A. 585, 88 Fed. 450; Clapp 
v. Village of Marice City, 49 C. C. A. 251, m Fed. 103; City of 
Béatrice v. Edminson, 54 C. C. A. 601, 117 Fed. 427; Fairfield v. 
School District, 54 C. C. A. 342, 116 Fed. 838; Hackett v. Ottawa, 
99 U. S. 86, 25 L. Ed. 363 ; Ottawa v. National Bank, 105 U. S. 343, 
26 h. Ed. 1127; Evansville v. Dennett, 161 U. S. 434, 16 Sup. Ct. 
613, 40 E. Ed. 760; Waite v. Santa Cruz, 184 U. S. 302, 22 Sup. Ct. 
327, 46 L. Ed. 552. 

5. But it is urged, because the ordinance recites the spécial act 
as authority, and directs that the bonds express upon their face that 
they were issued by virtue of the spécial act, that the récitals inserted 
stating they were issued "under and pursuant to the laws of the State 
of Ohio," and that ail the preliminary steps required "by said stat- 
utes" had been taken, were unauthorized and inoperative, as an ex- 
amination of the ordinance would hâve shown, and hence cannot be 
held to estop the city of Défiance. While the ordinance recited the 
spécial act, and directed that the bonds express upon their face that 
they were issued under it, other proper récitals were not forbidden. 
The declared purpose was to issue bonds to build a municipal bridge. 
If to do this it was necessary to comply with applicable provisions of 
the gênerai law, récitals that this had been done were not unauthorized. 
It was the duty of the mayor to see that the ordinances and resolu- 
tions were faithfully enforced (section 1746), and the clerk to keep the 
records of the city (section 1755), and of both to sign and seal the 
bonds. To do this it was necessary for them to ascertain and déter- 
mine whether ail the preliminary steps had been taken, and to déclare 
the fact. In view of this implied duty and authority, an examination 
of the ordinance alone would not hâve served to négative their state- 
ment. 
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But, /if an examination of the ordinance would hâve shbwn what 
is claimed, we do not think, in view of the récitals, that the purchaser 
was reqiiired to make it. He had a right to rely on the truth of the 
récitals. They were intended to lull him into security and avert inves- 
tigation. They served their purpose. If. the approval of the voters 
was necessary to the validity of the issue, the purchaser was assUred 
it had been secured. The purpose for which the bonds were issued 
was lawful, and there was nothing on their face to excite suspicion 
or induce inquiry. On the contrary, the récitals close with the ex- 
plicit déclaration that every prerequisite had been performed; and 
thèse représentations were made, over the corporate seal, by the offi- 
cers and agents of the city, acting under oath and in the discharge 
of a statutory duty. 

An examination of the ordinance in the case of Risley v. Village 
of Howell, 12 G. C. A. 218, 64 Fed. 453, would hâve shown that the 
bonds were not issued for public improvements in conformity with 
the act recited, but in unlawful aid of a railroad; yet we held that 
the purchaser had a right to rely upon the récital that the ordinance 
was in conformity with the act. If a purchaser is not compelled to 
examine the ordinance to ascertain whether the récitals are true 
(Hackett v. Ottawa, 99 U. S. 86, 25 L. Ed. 363; Ottawa v. National 
Bank, 105 U. S. 342, 26 L. Ed. 1127; Evansville v. Dennett, 161 
U. S. 434, 16 Sup. Ct. 613, 40 L. Ed. 760; Waite v. Santa Cruz, 184 
U. S. 302, 22 Sup. Ct. 327, 46 L. Ed. 552), why should he be com- 
pelled to examine it to ascertain whether they are authorized? Sup- 
pose they are true, but not authorized, are the bonds therefore in- 
valid? Suppose an examination of ail the records in this case had 
shown there was a submission to the voters and everything required 
by the gênerai law to be done before issuing the bonds had been done, 
would the bonds be invalid because the council in the ordinance did 
not specifîcally direct the mayor and clerk to say so? 

6. Several questions are raised relating, not to the power to issue 
the bonds, but to the regularity of its exercise. Thus it is insisted 
that there was no certificate, under section 2702, that the money 
required for the contract to build the bridge was in the city treasury ; 
but we held in Clapp v. Village of Marice City, 49 C. C. A. 251, 
III Fed. 103, that this section has no apphcation to the issue of bonds, 
and, moreover, if such a certificate had been required, the récital that 
ail the preliminary steps had been complied with would import that 
it was on file. The latter récital also estops the city from setting up 
the lack of a proper advertisement of the bonds and a number of 
other objections of a similar nature. 

The decree of the Circuit Court in the equity case and the judgment 
in the law case must both be afifirmed. 
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MILWAUKBE MBGHANÏCS' INS. 00. OF MILWAUKBB, WIS., T. B. S. 

RHBA & SON et al. 

(Circuit Court of Appeals, Sixth Circuit June 2, 1903.) 

No. 1,144. 

1. Insckance— OwNERSHip OF Phopbrtt— Pdrchasbk in Possession under 

Oral Contkact. 

A vendee, in possession of property under a paroi agreement by wliicn 
he uncondltionally bound liimself to buy and pay for tlie property, is 
the "sole and unconditional owner," within the meaning of tliat term as 
used in fire Insurance policies, and may truthfully represent liimself as 
such in an application therefor. 

2. Direction op Verdict— Considération of Evidence. 

On a motion to direct a verdict, in determining tlie question whether 
there is any sufflcient évidence, if credited by the jury, to justify a ver- 
dict in favor of the other party, the court is required to talce that view 
of the évidence and of the inferences which may be drawn therefrom 
most favorable to the party against whom the instruction is asked. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This was an action upon a policy of fire Insurance, brought by B. S. Rhea 
& Son, a copartnership, for the use of two national banks named in the writ. 
The insured promises were destroyed by flre in November, 1899, and during 
the currency of the policy, and this action was brought to recover the full 
amount of the Insurance. The policy on its face provided, among other 
things, that it should be void "if the interest of the insured in the property 
be not truly stated herein, * * * or if the interest of the insured be other 
than unconditional and sole ownership." The insurance company, among 
other défenses not now necessary to be noticed, denied ail liability upon the 
ground that the insured had not truly stated their interest in the insured 
property and had no insurable interest whatever. 

The plaintiffs below were forwarding and storage merchants, owning and 
operating an elevator and warehouse on the east bank of the Cumberland 
river at Nashville. In the spring of 1893 they became financlally embar- 
rassed, and voluntarily made a distribution of ail their assets among their 
creditors in full payment and satisfaction. Among their creditors so settled 
with were the First and American National Banks at Nashville. Thèse banks 
received certain stocks and choses in action in satisfaction of a part of their 
several debts, and accepted a dsed to the insured premises as tenants in 
eommon as payment and satisfaction of an additional indebtedness aggregat- 
ing $20,000. Of this, Ç15,000 was owing to the American National Bank, and 
$5,000 to the First National Bank, so that the first-namcd bank became the 
owner of an undivided three-fourths interest in said elevator or warehouse, 
and the other bank of an undivided one-fourth. Thus the matter stood until 
the fall of 1893, when it is claimed that thèse two banks sold back to B. S. 
Rhea & Son ail of the property which they had received in the spring, and 
that, although no reconveyance Of the warehouse was made, B. S. Rhea & 
Son became, by virtue of the contract then made, revested with such an 
interest in the warehouse as was insurable, and such as to constitute them 
the sole and unconditional owners within the meaning of the contract of in- 
surance. Rhea & Son eontinued in possession, and in May, 1899, took out 
the policy in suit, wherein they are named as the insured and as owners. 
The insured property is described therein as situated upon leased premises, 
and the loss is made "payable to the American National Bank, mortgagees, 
as their interest may appear." There was évidence tending to show that the 
First National Bank was also included as a mortgagee In the loss payable 

ir 1. See Insurance, vol. 28, Cent. Dig. || 347, 618. 
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clause, and by mistake of the local agent of the Insurer accidentally omltted. 
Atthe close, of ail of the évidence the défendant below moved the court to 
tnstruet the Jury to flnd a verdict in Its favor. This was denled, and ex- 
ception reserved. 

After içstrnctlng the jury that the pollcy would be void If Bhea & Son 
were not the owners of the property Insured at the date of the pollcy, the trial 
Judge instrueted them as foUows: "That notwithstanding the record légal 
title was In the American National Bank and the First National Bank, three- 
fourths In one, and one-fourth in the other. If there was a completed agree- 
ment, verbal or written, between them and Mr. Rhea, by whlch Mr. Khea 
was to hâve the property back on terms stated, and the property was suffl- 
ciently described to be identified, that he was to pay interest annually on the 
debt for which the property had been transferred, and pay Insurance, taxes, 
repairs, and flnally, when the property could be pald for, title made to it, if 
he was a vendee under a contract llke that in possession, he would be, and 
mlght represent himself as being, the owner, and the policy would be valid, 
In the absence of any fraud, and assuming that he was acting In good faith. 
Under such circumstances as that, the relation between hlm and the banks 
would be that they would be the légal owners, and Rhea would be the 
équitable owner, and, In the absence of a particular Inquiry as to whether 
liis interest was légal or équitable, he might consider himself the true owner 
under such a contract, and might so state, and insure the property for himself 
and the banks. If you flnd the existence of such a contract as that, the 
policy would not be forfeited on account of the fa et that he did not hâve the 
record paper title; and that is the question of fact which I submit to you for 
your détermination." The jury were directed to specially flnd whether there 
was a verbal or written contract for the repurchase of the premlses. In 
response to thls the jury did, in addition to a gênerai verdict for the plaintiff, 
return a spécial verdict in thèse words: "And the jury, upon their oaths afore- 
said, do further say that they flnd that there was a verbal contract between 
B. S. Rhea & Son and the American and First National Banks, and also a 
written contract with the American National Bank, for the sale of the ware- 
house to said Bhea." 

John Vertrees, William Vertrees, and Norman Farrell, Jr., for 
plaintiiï in error. 
John M. Gaut and James S. Pilcher, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The défendants excepted to the instruction that a verbal contract 
of sale would constitute Rhea & Son the owners of the insured prem- 
ises within the provisions of the policy. Inasmuch as the jury found 
specially that there was a written agreement between the American 
National Bank and Rhea & Son for the sale and purchase of the in- 
sured premises, the charge in respect to the effect of a paroi agree- 
ment would be harmless, even if erroheous, but for the fact that the 
First National Bank was the owner of an undivided one-fourth inter- 
est, and unless the verbal agreement, which the jury found to exist 
between Rhea & Son and that bank, operated to make Rhea & Son 
the équitable owner of this one-fourth interest, the insured would 
not be the sole and unconditional owner of the premises described 
and insured. That a vendee in possession under a written agree- 
ment for the sale and purchase of the property is the équitable owner 
, thereof, and authorized to represent himself as the owner, or the "sole 
and unconditional" owner, within the meaning of that term in fire 
policies, is hardly the subject of debate. 13 Am. & Eng. Ency. of 
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Law (2d Ed.) 178, 179, and cases cited; Insurance Co. v. Crockett, 
7 Lea, 725. If the vendees unconditionally bound themselves to 
buy and pay for the property in question, they were in every équitable 
sensé the owners, and a loss of the property by fire would fall upon 
them, and not the vendor. In Paine v. Miller, 6 Ves. Jr. 349, where 
an agreement for the sale and purchase of improved property was 
enforced after the destruction of the improvements by fire, and before 
title passed or possession changed, Lord Eldon said : 

"If the party by the contract has become In equity the owner of the 
premises, they are his to ail intents and purposes. They are vendible as his, 
chargeable as his, capable of being incumbered as his. They may be devised 
as his, they may be assets, and they would descend to his heir." 

The rule is the same under a représentation of ownership in a 
fire policy, whether the vendee be in possession under an oral or a 
written unconditional contract of purchase. If he has uncondition- 
ally agreed to buy, and the vendor to sell, upon definite terms, he is 
the sole and unconditional owner, within the meaning of that term 
in fire policies. 13 Am. & Eng. Ency. of Law (2d Ed.) 178, 179, 
and cases cited; Hough v. City Fire Ins. Co., 29 Conn. 10, 76 Am. 
Dec. 587; Rumsey v. Phœnix Ins. Co. (C. C.) I Fed. 396; Amsinck 
V. American Ins. Co., 129 Mass. 185 ; Wainer v. Milford Fire Ins. 
Co., 153 Mass. 335, 26 N. E. 877, 11 L. R. A. 598; Redfield v. The 
HoUand Ins. Co., 56 N. Y. 354, 15 Am. Rep. 424; Pelton v. West- 
chester Ins. Co., yy N. Y. 605; Dupuy v. Delaware Ins. Co. (C. C.) 
63 Fed. 680. 

In some courts, the ground upon which such a paroi vendee in 
possession is held to be the équitable owner is that the contract is 
capable of enforcement, there having been a part performance. In 
still others, such a vendee is regarded as having an insurable interest, 
whether the contract be an enforceable one or not. In still other 
courts, such a vendee has been regarded as the équitable owner, ir- 
respective of the doctrine of part, performance, upon the ground that 
the agreement, though in paroi, is enforceable in equity, when neither 
party elects to disaffirm it under the statute of frauds, because not in 
writing. This is the Tennessee rule, whose courts hold that a paroi 
agreement for the sale of land is not void under the statute of frauds, 
but voidable only at the will of one of the parties. 

2. The most troublesome question remains. Was the "agreement" 
between the banks and Rhea & Son, whether oral or written, any- 
thing more than a mère option to repurchase on the terms stated, 
which might be accepted or not at any time before it was withdrawn ? 
Were Rhea & Sons absolutely obligated to take and pay for the prop- 
erty, even though it should be destroyed before payment of the price 
or conveyance made, or were they in possession under a mère con- 
tinuing ofifer, which had neither been withdrawn nor accepted? An 
option is nothing more than a continuing offer to sell; but, until it 
is accepted, it does not become a contract of sale, for it lacks the élé- 
ment of an agreement between the minds of the parties. It is only 
when there has been an acceptance of a proposai to sell that the ven- 
dee becomes in any sensé the équitable owner of the subject-matter 
of the option. Bostwick v. Hess, 80 111. 138; Willard v. Tayloe, 8 
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Wall. 557, 19 L. Ed. 501; Bradîord v. Poster, 87 Tenn. 4, 9 S. W. 
195; Boston Rd. v. Bartlett, 3 Cush. 224. 

It is to be regretted that the charge of the court below did not 
deal more definitely with the distinction between a contract of sale 
and a mère option, though the trial judge did in gênerai terms tell 
the jury that they were to say whether or not there was a "completed 
agreement" by which Rhea & Son were "to hâve the property back" 
on terms definitely stated, and to hâve title transferred to them when 
paid for. A "completed agreement" for the sale of a pièce of prop- 
erty is plainly something more than an unaccepted ofïer to sell. It is 
equally clear that if there was in fact a "contract" for "the sale of 
the warehouse" to Rhea & Son, as was found by the jury, the exist- 
ence of a contract implies an agreement by which one party had agreed 
to sell and the other to buy. If there had been no conflict in respect 
to the arrangement which did occur in the fall of 1893, and under 
which the plaintifïs were in possession of the insured premises at the 
date of the contract of insurance, the interprétation of the agreement, 
whatever it was, would hâve been a question of law for the court. 
But there was a disagreement of the most positive character. The 
plaintiffs claimed that there had been both an oral and written agree- 
ment for the repurchase of the property, and that the writing had been 
accidentally destroyed. The défendants denied any agreement of sale 
at ail, and claimed that Rhea & Son were in as mère lessees, There 
was évidence tending to support both views. 

But it is said that in fac't the évidence tending to support the conten- 
tion of the plaintifïs, if of any probative efïect at ail, proved that Rhea 
& Son were in possession under a mère continuing oflfer to sell, which 
had neither been accepted nor withdrawn, and that the court erred in 
not directing a verdict for the défendant upon this ground. If there 
is no substantial évidence from which the jury could justifiably hâve 
found that there was a "contract" for the purchase and sale of the 
premises, as distinguished from a mère continuing ofïer to sell which 
had not been accepted, there was no évidence upon which the jury 
could find that the insured were the "sole and unconditional owners" 
of the insured premises, and the jury should hâve been directed to find 
for the défendant as requested. That this particular phase of the in- 
sufficiency of the évidence was not specifically made the ground for the 
motion to instruct does not help the défendant in error ; for if, upon 
any material issue in the case, there was no évidence for the jury, the 
court should hâve directed the verdict. 

But, in determining whether the court erred in not taking this case 
from the jury, we are to remember that it was not the business of the 
judge to weigh the évidence. That is the function of the jury. He 
must, in determining the question as to whether there is any sufifîcient 
évidence, if credited by the jury, to justify a verdict in favor of the 
other party, take that view of the évidence most favorable to the party 
against whom the instruction is desired, and from that évidence and 
the inferences justifiably to be drawn therefrom say whether there is 
any évidence which would reasonably justify a finding for that party. 
Mt. Adams Ry. Co. v. Lowery, 74 Fed. 463, 20 C. C. A. 596; Trav- 
ellers' Ins. Co. v. Randolph, 24 C. C. A. 305, 78 Fed. 754; Patton v. 
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Texas & Pacific Ry. Co., i66 U. S. 717, 17 Sup. Ct. 997, 41 L. Ed. 
II 86. Tested by this nile, and having regard to the weight to be at- 
tached to the action of an intelligent and impartial judge, who heard 
ail of the évidence, and saw the witnesses, and submitted the case to 
the jury, we are unable to bring ourselves to the conclusion that there 
was no évidence which in law would justify the spécial finding of the 
jury that there was "a contract * * * for sale of the warehouse," 
rather than a mère offer to sell which had not ripened into a contract. 
There was évidence tending to show, among other things, that the 
warehouse in question, together with a lot of stocks and other securi- 
ties, had been transferred by Rhea & Son in satisfaction of their in- 
debtedness to the two banks. As testified to by Mr. Berry, w?io repre- 
sented the banks, this transfer "wiped up everything." Some months 
afterwards, the stringency in the money market having passed away, 
the same witness said : 

"As they had been very valuable customers of ours, I went to Mr. Rhea 
in the fall of 1893, after the panic was over, and told hlm I thought he 
had such prestige in business that he ought not to qult, and it had been so 
profitable for us to handle hls aceount that I proposed to hâve him undo hls 
trade, give notes to us where they had eollaterals, and make an agreement 
to take back the elevator property at the priée paid, and I would lend him 
l>7,000 to go with his business. He accepted the trade in writlng, and Mr. 
Harris (cashier of the American National Bank) flnished the negotiations, 
took ail the notes from Mr. Rhea, and additional eollaterals he had In our 
safe, in an envelope I knew nothing about, and turned in to us." 

Asked as to what was the agreement as to the elevator or ware- 
house property, Mr. Berry answered : 

"Mr. Rhea agreed to take back the elevator property from us, three-fourths 
interest, for .$15,000, and he was to pay us 6 per cent, interest on the amount 
of money, and to pay ail taxes, Insurance, and repairs, and the ground rent, 
* * * until such time as he chose to hâve it deeded to himself or some 
one else." 

The transaction was thus stated by Mr. Isaac T. Rhea, the active 
member of the firm of B. S. Rhea & Son: 

■'Mr. Berry, président of the American National Bank, was kind enough to 
say they wanted me to go in business, that my business was valuable to 
them, and that my assets were more valuable to me than anybody else — 
that I had a fine business, and must go on; and he induced me to buy back 
from him and from the First National Bank the collatéral that they had, and 
by collatéral I mean the différent stocks and différent things that they had; 
and I did so, and gave my note for it. They wanted me to take back, but 
I didn't want to incumber myself with a purchase of that character, but I 
agreed in this way, to pay the interest on my debt, which was $20,000, pay 
the ground reniai to the Louisville & Nashville Railroad Company, to pay the 
insurance and ail repairs, and go along and take possession of the house, and 
pay for It if I could. On thèse terms they turned the house over to me. 
The terms of that agreement were set forth in a letter to Mr. A. W. Harris, 
who was then the cashier of the bank." 

Both Mr. Rhea and Mr. Berry state that no date was fixed for the 
payment of the price of the warehouse, both saying that he was to pay 
"when he could," or "when he could sell it," or "when it suited him," 
but that until he did so pay he was to pay annually the interest on 
$15,000 and keep the property in repair, insured, and the ground rent 
paid ; and both agrée that ail of thèse agreed payments had been made 
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from 1893 down to the date pi the fire, but that no part of the principal 
of the price had been paid. The évidence also showed that Rhea & 
Son gave notes for the securities returned to them and for the new 
money borrowed, but gave none for the price of the warehouse, or 
the old debt paid by its original transfer. 

There was évidence, in part drawn out by cross-examination, which 
did hâve a strong tendency to indicate that Rhea & Son never did abso- 
lutely obligate themselves to buy the property, and that no notes were 
given for this property, because they were unwilling to incumber them- 
selves to that extent. In further support of the theory of a mère 
option it was shown that the proofs of loss were made by the banks as 
owners, and that thèse were forwarded, with a letter from Mr. Rhea, 
in which he stated that Rhea & Son had been mère lessees of the 
warehouse, and had no interest in the insurance ; but there were also 
certain explanations of thèse inconsistent statements, which went to 
the jury with other évidence upon the issue as to whether they were 
lessees or owners. 

We were much impressed on the argument with the theory that 
Rhea & Son had not accepted the proposai to sell in any such way as 
to positively obligate them to pay for this property unless they should 
ultimately find it to their interest to so do; but, in view of the rule 
which requires that, before a verdict shall be directed, the most favor- 
able view of the évidence must be taken in favor of the party against 
whom a verdict is directed, which is authorized by the laws of évi- 
dence, we are unable to bring ourselves to a conclusion that thç court 
below erred in submitting this case to the jury. 

The judgment is therefore afiSrmed. 
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In re HUTOHINSON. 

In re OSBOHNE. 

(Circuit Court of Appeals, First Circuit. September 4, 1902.) 

Nos. 415, 416, 418. 

1. Bankrttptct— Appellate JnRismcTioN of Suprême Court— Décisions Aii- 

LOWINO OR Rejecting Claims. 

Bankr. Act ,Tuly 1, 1898, § 25b, 80 Stat. 553, c. 541 [U. S. Comp. St. 
1901, p. 3432], expressly excludes an appeal to the Suprême Court from 
a décision of a Circuit Court of Appeals, allowing or rejecting a claim 
against a bankrupt estate, except upon a certiflcate of a justice of the 
Suprême Court, or where the amount In controversy exceeds $2,000, and 
the question Involved Is one which might hâve been talien on appeal or 
writ of error from the highest court of a state to the Suprême Court. 

2. Same. 

The provisions of Bankr. Act July 1, 1898, § 24a, 30 Stat. 553, c. 541 
[tJ. S. Oomp. St. 1901, p. 3431], vestlng the Suprême Court with certain 
appellate Jurisdlctlon from courts of bankruptcy, bas no relation to ap- 
peals from the Circuit Court of Appeals. 

1[1. Appeal and revlew In bankruptcy cases, see note to In re Eggert, 43 
0. C. A. 9. 
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8. Same. 

Section 6, Act March 3, 1891, 26 Stat. 828, c. 517 [TJ. S. Comp. St 1901, 
p. 549], creatlng the CSrcult Courts of Appeals, does not authorize an 
appeal to the Suprême Court f rom a décision of a Circuit Court of Appeals 
rendered on a pétition to revise in matter of law the proceedlngs of a 
District Court in bankruptcy. 

Appeal from and Pétitions for Revision of Proceedings in the Dis- 
trict Court of the United States for the District of Massachusetts, in 
Bankruptcy. 

See 52 C. C. A. 595, 115 Fed. i. 

Freedom Hutchinson and Albert S. Hutchinson, for appellant. 
Ropes, Gray & Gorham and Roland Gray, for appellees. 

Before COLT and PUTNAM, Circuit Judges, 

PUTNAM, Circuit Judge. In each of thèse cases an appeal has 
been claimed to the Suprême Court. The first case is an appeal to us 
by a trustée in bankruptcy, with référence to a proof of claim which 
was allowed by the District Court, and the allowance affirmed by us. 
53 C. C. A. 419, 115 Fed. 937. The second is a pétition for the re- 
vision of a decree of the District Court, directing a payment of funds 
in the hands of the trustée on the ground that the amount decreed to 
be paid belonged to the proponent in the District Court, on which 
pétition we affirmed the decree. 53 C. C. A. 419, 115 Fed. 937. The 
third is a pétition asking us to revise a decree of the District Court, 
refusing a discharge to the bankrupt, Osborne, in which case, also, 
we affirmed the order of the court below. 112 Fed. 127. In each the 
party now claiming an appeal was the actor in this court. 

With référence to the first case, it is so clear that the provision in 
section 25b of the act of July i, 1898, 30 Stat. 553, c. 541 [U. S. Comp. 
St. 1901, p. 3432], granting appeals to the Suprême Court from final 
décisions of the Circuit Courts of Appeals allowing or rejecting claims 
ofïered in proof in bankruptcy, is exclusive with référence to that sub- 
ject-matter, that it is not necessary that we should enlarge thereon. 
On this proposition, without pointing out its other qualifications touch- 
ing the jurisdiction of the Suprême Court, it is certainly enough to 
refer to the fact that, under section 6 of the act of March 3, 1891, 26 
Stat. 828, c. 517 [U. S. Comp. St. 1901, p. 549], the jurisdictional 
amount is $1,000, while under section 25b, 30 Stat. 553, c. 541, it is 
$2,000. Of course, the two cannot stand together. The appeals au- 
thorized are limited to two classes — one where a certificate has been 
obtained from some justice of the Suprême Court, and the other where 
the questions are such as might hâve been taken up from the highest 
court of a state. This case fails to come within either class. Never- 
theless, the trustée claims that in Pirie v. Chicago Company, 182 U. S. 
438, 21 Sup. Ct. 906, 45 L,. Ed. 1171, an appeal was allowed generally 
under the provisions of the act establishing this court. But the ques- 
tion was not passed on in Pirie v. Chicago Company. Indeed, ail that 
is said in référence to it is found at page 440, 182 U. S., page 907, 21 
Sup. Ct., 45 L. Ed. I171, where, after a statement of the proceedings 
in the Circuit Court of Appeals, it is added, "The case was then brought 
hère." We bave examined the printed record in the Suprême Couit, 
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and it appears therefrom that no objection was taken to the appeal, and 
lio isstieinade about it. The record also shows that one question was 
the recovery of a divideqd already paid. The Suprême Court treats, 
also, of this. This might well be regarded as a substantial matter, 
involving something more than a mère proof of debt, so that it is not 
impossible, that, if the Suprême Court regarded at ail the question of 
jurisdictioh, it rested it on that point. However, it is enough that the 
issue of jûrisdiction was riot noticed, and that the efïect of the statute 
is clear. 

In Freedom Hutchinson, Trustée, Petitionér, the trustée claims 
again that, undèr section 6 of the act establishing this court, there is a 
gênerai right of appeal as to ail matters involving a fédéral question, 
and that the amount at stake is sufïicient. This istrue, so far as the 
amount is concerned ; and it is true that, if the proceeding in the Dis- 
trict Court had been in the nature of a strictly issuable controversy, 
like an intervening pétition under the gênerai rules of equity, and if, 
also, the trustée had taken it to this court by appeal, instead of by a 
revisory pétition, an appeal would probably lie to the Suprême Court. 
We hâve Several times called attention to this proposition; last of ail 
in Peabody, Trustée, Petitionér, in which the opinion was passed down 
by us on July 29, 1902. But while, probably, we might easily be 
persuaded that the fundamental question was one over which the Dis- 
trict Court had no jûrisdiction except by consent, on the rule of Bardes 
V. Hawarderi Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, 
yet the parties did not so treat the case, and, without -objection on 
either side, they proceeded in this court by a revisory pétition. There- 
fore the only question we hâve is whether an appeal lies from a dé- 
termination by us on such a pétition. 

We must begin with section 23 of the act of July i, 1898, 30 Stat. 
552, c. 541 [U.S. Comp. St. 1901, p. 3431}, which provides that the 
Circuit Courts shall hâve jûrisdiction of "controversies," "as distin- 
guished from proceedings in b'ankruptcy." It is not necessary to 
follow this section further, because what we hâve cited marks the dis- 
tinction to which we wish to call attention; that is to say, between 
"controversies at law or in eqUity" and "proceedings in bankruptcy." 
The Suprême Court called attention to this distinction in The First 
National Bank of Denver v. Klug, 186 U. S. 202, 22 Sup. Ct. 899, 46 
L. Ed. Ii27,.in which the opinion was passed down on June 2, 1902. 
Its closing language is as follows: "Apart from section 25 [meaning 
section 25 of the act oî July i, 1898, supra], the Circuit Courts of Ap- 
peals hâve jûrisdiction on pétition to superintend and revise any matter 
of law in bankruptcy proceedings, and also jûrisdiction of controversies 
over which they would hâve appellate jûrisdiction in other cases." 
The matters in bankruptcy within this expression are undoubtedly 
those enumerated in section 2 of the act of July i, 1898, 30 Stat. 545, 
c. 541 [U. S. Comp. St. 1901, p. 3420], and referred to several times 
in Bardes v; Hawarden Bank, wherein, still in the line of discrimina- 
tion, the opinion, at page 536, 178 U. S., page 1005, 20 Sup. Ct., 44 L. 
Ed. 1175, alludes also to questions between the trustée and a stranger 
to the bankruptcy proceèdiflgs, Thus, throughout, a distinction is 
persisteîitly raaintained between "controversies," which alone lay the 
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basis oî appeals, and "proceedings in bankruptcy," which are taken up 
only by revisory pétitions. 

Coming next to subdivision "a" of section 24 of the act of July i, 
1898, 30 Stat. 553 [U. S. Comp. St. igoi, p. 3431], which vests certain 
jurisdiction in the Suprême Court, it is to be observed that section 25, 
so far as the Suprême Court is concerned, régulâtes appeals from or- 
ders allowing or rejecting claims. It was, of course, possible that this 
might hâve been fairly construed to hâve limited in ail particulars the 
jurisdiction of the Suprême Court existing when the act of ]u\y l, 
1898, was passed; so that section 24, so far as it applies to that court, 
receives full efïect from that point of view. This is illustrated by the 
fact that in Boyd v. Glucklich, 53 C. C. A. 451, 116 Fed. 131, the Cir- 
cuit Court of Appeals for the Eighth Circuit apparently understood 
that the word "controversies," used in section 24, could be construed 
to include controversies between the bankrupt and his trustée of an 
issuable character. This section has no relation to appeals from 
the Circuit Courts of Appeals. Aside from the express provision 
therein as to the relations of the Suprême Court to courts of bank- 
ruptcy not within any organized circuit, and to the Suprême Court of 
the District of Columbia, this section did not broaden its jurisdiction 
in any particular. This seems to be necessarily covered in The First 
National Bank of Denver v. Klug, where an appeal from the District 
Court for the District of Colorado, sitting in bankruptcy, was dis- 
missed, the opinion stating: "Our jurisdiction of this appeal dé- 
pends on the act of March 3, 1891, by the fifth section of which (26 
Stat. 827, c. 517 [U. S. Comp. St. 1901, p. 549]) an appeal or writ 
of error from or to the Circuit or District Courts will lie directly 'in 
any case where the jurisdiction of the court is in issue,' and, in such 
case 'the question of jurisdiction alone shall be certifîed from the court 
below for décision.' " Therefore there is no reasonable ground for 
holding that the Suprême Court has jurisdiction by appeal in this 
case, under section 24a, supra. 

Coming now to section 24b, the basis of the présent proceeding : 
As it cannot be claimed that there is anything in section 25 which 
authorizes an appeal to the Suprême Court, and as we hâve shown 
that section 24a does not authorize one, the only question is whether 
there is anything elsewhere which helps this application. Like the 
Suprême Court in The First National Bank of Denver v. Klug, we 
must find this, if it exista, in the act of March 3, 1891, 26 Stat. 826, 
c. 517 [U. S. Comp. St. 1901, p. 547]. The intent of Congress in 
this subdivision "b" is emphatic, because while, ordinarily, appeals 
take up questions both of law and fact, this subdivision is limited to 
matter of law. Very likely the purpose of Congress in this particular 
was to insure speedy disposition of ordinary questions relating to the 
administration of an estate in bankruptcy ; but, however this may hâve 
been, it, by this expression, "matter of law," emphatically distinguished 
the proceedings under section 24b, 30 Stat. 553 [U. S. Comp. St. 
1901, p. 3432], from ail ordinary appeals, where both the facts and 
the law come up. Section 6 of the act of March 3, 1891, supra, estab- 
lishing this court, clearly does not permit this appeal, because it is 
throughout limited to cases which hâve come to the Circuit Courts 
123 F.— 2 
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pf Appeals by appeal or writ of error. As the rèvîsory power in maï- 
ter of law given the Circuit Courts of Appeals by the act of July l, 
1898, 30 Stat. 544, c. 541 [U. S. Comp. St. 1901, p. 3418], is a peculiar 
one, specially conferred by that act, it cannot reasonably be held that 
section 6 of the act establishmg this court has any relation thereto. 
T herefore, the parties having elected to litigate in this court, under 
subdivision "b" the proceedings terminate hère, unless the case is cer- 
tified to the Suprême Court, either at the option of that court on its 
requirement or at our option. 

AU the indications in the Suprême Court, so far as they touch this 
topic, are in the direction of the conclusion which we hâve stated. 
The trustée relies on an expression in Bardes v. Hawarden Bank, 175 
U. S. 526, 528, 20 Sup. Ct. 196, 44 L. Ed. 261, where, referring to the 
appellate jurisdiction under the act establishing this coUrt, the opinion 
said that the bankruptcy act had made no change, but that is clearly 
limited to the question whether the act of July i, 1898, had made a 
change as to the power of the District Court to certify the question 
of jurisdiction before a final judgment has been entered. It clearly 
has no relation to the question before us, either directly or by any 
possible inferencel Huntington v. Saunders, 163 U. S. 319, 16 Sup. 
Ct. 1120, 41 L. Ed. 174, which will be referred to in another connec- 
tion, is not in point with référence to this particular topic, because it 
arose under a statute which, in view of the construction constantly 
given by the Suprême Court to the act establishing this court, brought 
the case hère by an appeal from the Circuit Court. It was therefore 
clearly within section 6, already referred to. 

On the other hand, the opinion in The First National Bank of 
Denver v, Klug contained the following: "The décisions of those 
courts [meaning the Circuit Courts of Appeals] might be reviewed 
hère on certiorari, or in certain cases by appeal, under section 6 of 
the act of 1891." Référence is there made to several cases, among 
them Mueller v. Nugent, 184 U. S. I, 22 Sup. Ct. 269, 46 L. Ed. 405. 
That controversy, as appears àt page 7, 184 U.S., page 2^2, 22 Sup. Cî., 
46 L. Ed. 405, was brought into the Circuit Court of Appeals by a 
revisory pétition, under paragraph "b" of section 24, supra, pre- 
cisely like that now before us. It was brought into the Suprême 
Court by a writ of certiorari issued by that court, and this référence, 
therefore, supports the theory that cases of the class at bar should 
be brought to the Suprême Court in that way, and not by appeal, 
although it must be admitted that this expression in The First Na- 
tional Bank of Denver v. Klug isa dictum. In Bryan v. Bern- 
heimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L- Ed. 814, the proceed- 
ings and practice were the same as in Mueller v. Nugent, already 
referred to. Nothing can be found from the Suprême Court of an 
authoritative character which will contravene the construction which 
settled rules require us to place on the sections of the act of July i, 
1898, to which we hâve referred, or which would justify us in sending- 
forward this case on appeal 

This conclusion does not leave the parties without relief when the 
controversy is bf such an important or doubtful character that it ought 
to receive the considération of the highest tribunal, because the coa- 
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struction which The First National Bank of Denver v. Klug suggests 
may be ç\xt on section 25d with référence to certification and writs of 
certiorari, as between the Suprême Court and the Circuit Courts of 
Appeals, makes it applicable to bankruptcy proceedings, no matter in 
what way they get into the Circuit Courts of Appeals, and whether 
they corne up under section 24 or section 25, 30 Stat. 553, c. 541 [U. 
S. Comp. St. 1901, pp. 3431, 3432], and this is clearly a just construc- 
tion of that section. 

This leaves us only the application for leave to appeal to the Su- 
prême Court made by the bankrupt in Heman Osborne, Petitioner. 
This is also a revisory pétition, and therefore it is disposed of by 
what we hâve said with référence to Freedom Hutchinson, Trustée, 
Petitioner. There may be a further difficulty, however, which we 
ought not to fail to explain. In Huntington v. Saunders, 163 U. S. 
319, 16 Sup. Ct. 1120, 41 L. Ed. 174, already referred to, an appeal 
by a créditer against a discharge which had been granted was dis- 
missed on the ground that the case involved only "a spéculation on 
the possibility that, if the discharge were refused, something might 
be made out of the bankrupt," and that, therefore, the appeal did 
not meet the requirement that, under section 6 of the act of March 3, 
1891, supra, the matter in controversy must exceed $1,000, beside 
costs. This is not directly in point, because it was an appeal b^» a 
creditor, while at bar the bankrupt seeks to appeal. Yet, in view 
of the gênerai rule applicable to that topic, as stated in Smith v. 
Adams, 130 U. S. 175, 176, 9 Sup. Ct, 566, 32 L. Ed. 895 ; Wash- 
ington Railroad Company v. District of Columbia, 146 U. S. 227, 231, 
232, 13 Sup. Ct. 64, 36 L,. Ed. 951 ; South Carolina v. Seymour, 153 
U. S. 353, 357, 14 Sup. Ct. 871, 38 I,. Ed. 742; Durham v. Seymour, 
161 U. S. 235, 16 Sup. Ct. 452, 40 L. Ed. 682; and Hollander v. 
Fechheimer, 162 U. S. 326, 328, 16 Sup. Ct. 795, 40 L,. Ed. 985 — a 
serious question arises whether a pecuniary amoimt is so directly in- 
volved hère that the condition in that particular, imposed by section 6 
of the statute of March 3, 1891, can be met. Nevertheless, we do 
not find it necessary to détermine this, because, as we hâve already 
said, this application is fully met otherwise. 

We must, however, notice Audubon v. Shufeldt, 181 U. S. 575, 
21 Sup. Ct. 735, 45 L,. Ed. 1009. There an appeal was taken directly 
to the Suprême Court from an order of the Suprême Court of the 
District of Columbia granting a discharge in bankruptcy. We hâve 
examined the printed record, and we find that there was no question 
in the Suprême Court of the District with référence to the right of 
appeal, and the case as reported in the Suprême Court of the United 
States shows that no question was made there. The issue which was 
discussed in each court was not as to the right to a discharge, but as 
to its efifect. Audubon v. Shufeldt, 181 U. S., at page 577, 21 Sup. 
Ct. 736, 45 L. Ed. 1009, States it thus : "But the question now be- 
fore us is" "whether the bankrupt was entitled to a discharge from 
the arrears of alimony due to his former wife." Thus, the question 
which the Suprême Court passed on was not simply the right of dis- 
charge, which was purely a "proceeding in bankruptcy," but its efifect, 
vihidi ordinarily arises after a discharge is granted, and makes an is- 
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suable controversy betwéen adverse parties. However, in view oî 
the latercase of The First National Bank of Denver v. Klug, to 
which we hâve referred, it must be said either that Audubon v. Shu- 
feldt did not consider the question of the right of an appeal to the 
Suprême Court, or that that court found something peculiar with 
référence to appeals from the Suprême Court of the District, or that 
the earlier case has been overruled. 

In conchision, we are of the opinion that neither application should 
be granted. If we are in error, there is ample remedy by writ of man- 
damus from the Suprême Court. Whatever doubts may remain, we 
are clearly of the opinion that we ought not to load up the Suprême 
Court with appeals of the character now under considération until 
that court has determined that parties are entitled to take them. 
In each case there will be the following order: 
The application for an appeal to the Suprême Court is denied. 

NOTE BY THE COURT. It appears by the opinion of the Su- 
prême Court in Hutchinson v. Otis (June i, 1903) 23 Sup. Ct. 778, that 
the appeal to that court was allowed on account of a contention made 
by the appellant that "full faith and crédit" had not been given to cer- 
tain judicial proceedings of the state of New York. This proposition 
was not considered by the Circuit Court of Appeals, and the opinion 
of the Suprême Court says as to this : 

"But 80 llttle attention was paid to the question, and the contention seems 
to us so unmeritorious, that we think that there was color for the motion"— 
meaning a motion to dismiss the appeal. 

Apparently, therefore, the allowance of the appeal does not contro- 
vene in any respect the conclusions of the Circuit Court of Appeals. 
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1. Bankruptct — H0MB8TEAD Exemption— Payment op Mortgagb whii<h In- 

SOLVENT. 

TJnder the Constitution and statutes of Californla, as construed by the 
Suprême Court of the state, which, under the bankruptcy law, furnish 
the rule governlng the exemptions of a bankrupt in that state, the use 
of funds by an insolvent debtor to purchase a homestead or to discharge 
a lien thereon is not fraudulent, and does not Invalldate his clalm to 
the homestead exemption, or give his trustée in bankruptcy the right 
to subject the homestead to a lien for the amount so diverted from his 
creditors. 

Eoss, Circuit Judge, dlssenting. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of California. 

Joseph C. Meyerstein, for petitioner. 
A. B. Ware, for respondents. 

IF 1. See Fraudulent Conveyancee, voL 24, Cent Dig. § 54; Homestead, toL 
25, Cent Dig. § 87. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The appeal in this case is taken from 
an order of the District Court sustaining the ruling of the référée 
in bankruptcy, vvhereby the bankrupt's homestead was held exempt. 
In November, 1886, the bankrupt acquired the homestead property. 
On October 12, 1899, his wife filed for record a déclaration of home- 
stead upon the same. On February 5, 1902, while the bankrupt was 
in business as a grocer, he sold out his stock of merchandise for 
$4,250, which was its fair value. At the time of the sale a loan asso- 
ciation held a mortgage on the homestead property for $1,950. On 
February 6, 1902, the bankrupt, out of the proceeds of the sale of his 
grocery business, paid ofiE the mortgage and paid certain other cred- 
itors, but made no payment to the creditors who had sold him goods 
for his grocery business, and others, whose claims amounted to 
$4,843.11. On February 11, 1902, a pétition in bankruptcy was filed 
against him by certain creditors, and on March 4, 1902, he was ad- 
judged an involuntary bankrupt. On February 14, 1902, he filed 
his déclaration of homestead on the same premises declared upon by 
his wife. It is the object of the trustée by the présent proceeding to 
set aside the order of the référée allowing the exemption of the said 
homestead, and to subject said homestead to a lien of $1,950 for 
the benefit of the creditors. 

The question hère presented is one upon which there is some 
confîict of authority. In Pratt v. Burr, 5 Biss. 36, Fed. Cas. No. 
11,372, decided by Miller, District Judge of the District of Wisconsin 
in 1857, a firm of merchants in the possession of a stock of goods re- 
plenished their stock by the purchase of goods upon crédit. After 
acquiring possession of the goods so purchased, they transferred their 
whole stock in fraud of their creditors, and took in exchange therefor 
the premises which they claimed as homesteads. Said the court : 

"The mère statement of the facts décides the case in the conscience of 
every honest man. * * * A party cannot turn that which is furnished 
him for the comfort of himself and family into an instrument of fraud." 

To the same efïect is In re Wright, 3 Biss. 359, Fed. Cas. No. 
18,067, decided by the same judge in 1872 ; holding that an insolvent 
merchant who sold his homestead for cash could not invest the pro- 
ceeds and other of his property in another homestead, to the préjudice 
of his creditors. But in Palmer v, Hawes, 80 Wis. 474, 50 N. W. 
341, the Suprême Court of Wisconsin held that where a debtor greatly 
embarrassed and insolvent had changed her homestead to other prop- 
erty, and had used her means in paying off an incumbrance thereon, 
the transaction was not fraudulent as to creditors ; the évidence fail- 
ing to show any fraudulent purpose on her part. Again, in the case 
of In re Boothroyd, 3 Fed. Cas. 892 (No. 1,652), Mr. Justice Brown, 
then the District Judge of the Eastern District of Michigan, held 
that where a member of a copartnership took notes belonging to 
the firm, and therewith purchased a homestead three days before 
the bankruptcy of the firm, and with knowledge of its insolvent con- 
dition, he was not entitled to retain the homestead as exempt. That 
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was a case,,it is true, involving équitable considérations arising eut 
of the diversion of partnership assets, but the learned judge proceeded 
to say: 

"Indeed, if the faets In thls case called for It, I thlnk I should be prepared 
to go much further, and to hold that a debtor, knowing hlmself to be insol- 
vent, bas ncrlgbt, upon the eye of bankruptcy, to take bis property and 
Invest it in a homestead." 

But the Suprême Court of Michigan, in a case decided later (Meigs 
V. Dibble, 73 Mich. ici, 40 N. W. 935), held that there was no rule 
of law of that state to prevent a person whose indebtedness is in ex- 
cess of his resources from using a portion of his property to pur- 
chase a homestead, and that such action is not a fraud upon cred- 
itors. Recently, in Re Joël v. Boston, 3 Am. Bankr. Rep. 388, 98 
Fed. 587, Munger, District Judge of the District of Nebraska, affirmed, 
without discussion or the citation of authorities, the ruling of a référée 
in bankruptcy, that where the bankrupt, a few days before filing his 
voluntary pétition, disposes of his property, and applies the proceeds 
in partial payment of a mortgage on his homestead, such payment will 
be regarded as in fraud of the bankruptcy laws, and the creditors 
will be subrogated to the mortgage creditors upon the homestead, 
to the extent of the payment so made thereon. 

But the decided weight of authority sustains the doctrine that, 
where a homestead exemption is allowed by state law, an insolvent 
debtor may, out of the proceeds of a faiUng business, either pur- 
chase a homestead, or pay oflf an existing incumbrance thereon, and 
hold the same against the claims of his creditors, whether proceed- 
ings to s'ubject the same to his debts be instituted under the state laws 
or under the national bankruptcy act. The reason assigned for this 
rule is that ail persons dealing with or giving crédit to such a debtor 
must be presumed to do so with a knowledge of the homestead ex- 
emption law, and in view of the right of the debtor to place his prop- 
erty in the form of such homestead, and thereby beyond the reach 
of their demands. Kelly v. Sparks (C. C.) 54 Fed. 70; Backer v. 
Meyer (C. C.) 43 Fed. 704; First National Bank of Humboldt v. 
Glass, 25 C. C. A. 151, 79 Fed. 706; In re Tobias (D. C.) 103 Fed. 
68; Randall V. Buffington, 10 Cal. 491; Fitzell v. Leaky, 72 Cal. 
477, 14 Pac. 198; In re Henkel, 2 Sawy. 305, Fed. Cas. No. 6,362; 
Jacoby v. Distilling Co., 41 Minn. 227, 43 N. W. 52 ; Sproul v. Bank, 
22 Kan. 336; Cipperly v. Rhodes, 53 111. 346; Bradley v. Gotzian, 
12 Wash. 71, 40 Pac. 623; Tucker v. Drake, 11 Allen, 145. 

The bankruptcy act provides that the allowance of exemptions pre- 
scribed by state laws shall not be aflfected. The Constitution and 
statutes of California, therefore, as construed by the décisions of the 
courts of that state, must, independently of other authority, control 
our décision in this case. In Randall v. Buffington, supra, it was 
held that there is no rule of the law which prevents a debtor in in- 
solvent circumstances from using thç money which he has to pay 
off a mortgage on his homestead. In Fitzell v. Leaky, supra, the 
court said: 

"It has never been held that a homestead was invalidated because the 
déclarant was in debt, or âeclaredttae homestead to protect it from existing 
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debts, ♦ • • The law authorlzes a debtor to erect a barrier around tha 
home, over whlch the sherifC, although armed with final processes under such 
a judgment, cannot pass. With the poUcy of the law or the abstract morality 
of a transaction, we hâve nothing to do. The doctrine bearing upon convey- 
ances made to hinder, delay, or defraud creditors has no application to the 
création of a homestead." 

In Simonson v. Burr, 121 Cal. 682, 54 Pac. 87, the doctrine of Fitzell 
V. Leaky was expressly approved. In Re Henkel, supra, Judge 
Hofïman held that, under the laws of the state of California, the 
exemption of a homestead from forced sale remains, notwithstand- 
ing that an insolvent has invested moneys which equitably belong 
to ail his creditors to the payment of a debt which was a lien on the 
homestead. 

It is contended that Shinn v. Macpherson, 58 Cal. 596, supports 
the appellant's contention. In that case the husband of a wife who 
had filed a déclaration of homestead fraudulently abstracted funds 
from the assets of the fîrm of which he was a member, and therewith 
paid and discharged a mortgage lien, leaving the homestead clear; 
thereby defrauding his partner and the creditors of the fîrm. The 
court held, in substance, that the homestead exemption was never 
intended to be a safe refuge in which to deposit fraudulently acquired 
money. We make no question of the justice of that décision. The 
case at bar is not such a case. It is not alleged or shown that the 
bankrupt fraudulently obtained the goods which constituted the 
stock of his merchandise, or that he became indebted to his cred- 
itors for the purpose of defrauding them. The only charge of fraud 
is that he fraudulently used the funds which he obtained on the sale 
of his goods. The décisions of Suprême Court of California décide 
that there can be no fraud in the diversion of such funds by an insol- 
vent debtor, either to procure a homestead, or to discharge a lien 
thereon. 

The judgment of the District Court is affirmed. 

ROSS, Circuit Judge. I dissent. It is true that the California 
homestead law provides that the homestead can only be conveyed 
or incumbered by an instrument executed and acknowledged by both 
the husband and wife, and also exempts it from exécution or forced 
sale except in certain enumerated cases. But thèse provisions of 
the statute the Suprême Court of the state held, in the case of Shinn 
v. Macpherson, 58 Cal. 596, had no application to a case where a 
husband fraudulently abstracted funds from the assets of a firm of 
which he was a member, and which was indebted to third parties, 
and with those funds paid ofif and discharged a mortgage upon the 
homestead of himself and wife; thus leaving the homestead clear, 
and the fîrm creditors, as well as his partners, defrauded. The court 
in that case had no difificulty in afïîrming a decree adjudging a lien 
upon the homestead, paramount to the homestead right, for the 
amount paid by Macpherson in discharging the mortgage lien, and 
adjudging a sale of the premises to satisfy such pref erred lien ; in 
its opinion saying: 

"In our opinion, there is no provision of the homestead law that affords 
a cloak for such a transaction. That law was énacted for beneficent pur- 
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poses, designed to secure a home for the îftmlly, but, as sald„by.counseI (or 
respondent, was never jnïeftded to be a secure and Impregnatole asylum in 
which to déposit peculatloflS from others.' It Is true tbat tbe statûte pro- 
vides that the homeste&d can only be conveyed or Incumberéd by an instru- 
ment executed and acknûwledged by both hpsband and /wife, and also tUat 
it Is by the statute exenipted from exécution or foreed sale, excépt In certain 
enumerated cases. But thèse provisions of the statute M\e nô application 
to the case before us'.: The one régulâtes tJie mode of transfer or incum- 
brance of the homestead between the spoijses and thlrd persons, when the 
same is to be effècted by conventlonal arrangement, not by act and opération 
of latf; the other was designed to protect It from foreed sale for ordlnary 
indebtedness, etc., not as a'n immunîty from torts and thelr légal conséquen- 
ces. Shoemake v. Chalfant, 47 Cal. 435; Elddell v. Shirley, 5 Cal. 488; 
Blshop V. Hubbard, 23 Cal. 514 [83 Am. Dec. 132]." 

That décision of the Suprême Court of California has never been 
overruled or questioned, so far as I ain advised; and the principle of 
it, which is but a rule of common honesty, is, in my opinion, quite 
as applicable to the facts of the présent case. 
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. (Circuit Court of Appeals, Ninth Circuit May 18, 1903.) 
No. 917. 

1. EXECUTORS — NegLBCT to FiLB ClAIM AFTEB AllOWANCB — EiGHTS OF 

Cbeditob. 

The neglect of executors to file a claim against the estate, presented 
to them for àllowance, withln 30 days after it has been approved and 
allowed by them and by the court, as required by Code Oiv. Proc. Cal. 
§ 1497, cannot préjudice the rlghts of the créditer. 

5. Pledges— EïTECT oî' Pledgor's Death— Right of Sale. 

The provisions of Clv. Code Cal §§ 3001, 3002, requirlng demand to 
be made on the pledgor, If he can be f ound before sale of a pledge, and 
that actual notice of the sale be glven him, do not change the gênerai 
rule that the right and lien of the pledgee survive the death of the 
pledgor, and that in sueh case he may Sell the pledge on demand for 
payment made on the executors of the pledgor, and notice to them of the 
sale. 
8. Same— Notice OF Sale. 

TJnder the laves of Calltomla, the executors of a deceased pledgor, and 
not his heirs, are the proper persons upon whom to serve notice of sale 
of the pledge. 
4. Same— Manner of Sale— California Statdtb. 

Code Clv. Proc. Cal. § 1524, relatlng to estâtes of decedents, and 
providing that "Interests In Personal property pledged and choses in ac- 
tion may be sold in the same manner as other personal property when 
it appears for the best Intefést of the estate," merely ' gives the exécuter 
or admlnistrator the right to sell personal property pledged subject to 
the lien of the pledgee, which It recogni?es as survlvlng, and does not 
afCect the pledgee's right to sell in the statutory manner upon demand 
and notice. 

6. Same— Power op Sale— Bffect of PlEdgOr's Death. 

The power to sell a idëdge is one conferred by statute in California, 
and, being coupled wlth an : interest, and one which may be exercised 
by the pledgee in his own name, it is not revoked by the death of the 
pledgor, altbough, under CSIv. Code Cal. § 2888, the tHle ta tbe property 
remains In the pledgor. 
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6. Samb— Requisites of Notice. 

Under the requirements of the Califomla statute that a sale of pledged 
property shall be made "in the manner and upon notice to the public 
usual at the place of sale," It is not necessary that the published notice 
of such sale shall state that the property Is pledged, or that It Is the 
property of the pledgor, where that Is not sbown to be usual at the 
place of sale. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

The plaintiff in error, as spécial administratrix of the estate of her de- 
ceased husband, Thomas Bell, brought an action against the défendant in 
error for damages for the conversion by hlm of 675 shares of the capital 
stock of the Bellingham Bay & Brltish Columbla Railroad Company, 3,401 
shares of the capital stock of the- Black Diamond Coal Mining Company, 
and 3,435 shares of the Bellingham Bay Improvement Company. The com- 
plaint alleged that Thomas Bell, while the owner of said shares, pledged the 
same, together with a promissory note which he held, for $29,262.18, to the 
Bank of California, to secure bis liability on promissory notes to that bank 
in the sum of $50,000, with some accrued interest, and to secure the further 
sums of $3,976.69 and $3,859.10, his indebtedness to the bank on certain 
«ther shares of stock in other corporations; that Thomas Bell died on Octo- 
ber 16, 1892; "that the said the Bank of California on the 20th day of July, 
1893, duly presented to the executors of the last will of said Thomas Bell, 
deceased, its claim against said estate, duly verified, which was allowed 
and approved by said executors on the 20th day of July, 1893, and by the 
said court on the 20th day of July, 1893, and was thereafter filed In the 
matter of the said estate on the 31st day of October, 1899"; that on March 
22, 1898, the bank delivered to the said executors its written demand for 
the payment on or before March 25, 1898, of the portion of said indebted- 
ness which was then unpaid, and at the same time delivered to said execu- 
tors a written notice of the sale of the said shares of stock so pledged, the 
sale to be made on April 1, 1898, by public auction; that the bank also 
caused a notice of said proposed sale to be published daily In a newspaper 
of gênerai circulation published in said city and county from March 26, 
1898, to March 31, 1898, both dates inclusive; that on April 1, 1898, pur- 
suant to said notice, the bank caused ail of said shares so pledged to be 
sold at public auction, and the same were sold on said day to the défendant 
in error for the sum of $40,071.95; that thereupon the bank delivered on 
said day to the défendant In error certiflcates which it held for ail of said 
shares, and the défendant in error delivered and surrendered the same to the 
respective corporations by which they had been issued, and received from 
said corporations new certiflcates In his own name, ail of which shares he 
bas converted to his own use"; that the défendant in error knew and had 
notice of the said demand, notice, and sale, and publication of notice, so 
made by the bank, and of the contents of each thereof; and that no other 
demand of payment or notice of sale was ever given or made or published. 
To this complaint the défendant in error demurred on the ground that it 
does not state faets sufficient to eonstitute a cause of action. The demurrer 
was sustained, and, the plaintlff in error having declined to amend, judg- 
ment was entered for the défendant in error. 

T. Z. Blakeman and Warren Olney, for plaintiff in error. 
John Flournoy, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Did the court err in ruling that the complaint does not state facts 
sufficient to eonstitute a cause of action? It is conceded that it states 
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no cause of action unless it is shown by the allégations thereof that 
the èale of the shares of stock to the défendant in error was void. 
The jplairttifflo error conteiids that there cciuld be no lawful sale of the 
pledged stock until after the bank's claim against the estate had been 
proven and allowed by the probate court, and that the complaint shows 
that the daim had not been allowed by the probate court at the date 
of the sale, since it allèges that the claim was filed in the matter of 
said estate on October 31, 1899. It is argued that the claim could 
not hâve been approved by that court more than 30 days prior to the 
date when it was filed, for thé reason that section 1497 of the Code of 
Civil Procédure requires that every claim allowed by the executors 
and approved by the judge of the superior court must be filed within 
30 days theréafter. But we do not so read the complaint. It dis- 
tinctly allèges that the claim of the bank was allowed by the superior 
court on July 20, 1893. If it was not filed until October 31, 1899, 
the default, if any, was that of the executors, and their omission can- 
not injùriously affect the right of the bank. The mère failure to file 
the claim after it had been duly approved and allowed by the court 
could not prevent the executors from redeeming the stock, or from 
representing the estate in any transaction relating thereto. 

It is contended that after the death of the pledgor the bank could 
only procure the sale of the pledged property by a proceeding in the 
probate court, since sections 3061 and 3002 of the Civil Code, requir- 
ing that a demand be made upon the pledgor, "if he can be found," 
and that actual notice of sale be ^ven him, cannot, in the event of 
his death, be complied with, for the reason that he cannot then be 
found or served. In brief, it is contended that the provisions of 
those sections of the Civil Code were intended to furnish a remedy 
only as against a living pledgor. Is this their true construction? 
It is not disputed that the executors were substituted to the right of 
the pledgor in the right to redeem the pledged property. We think 
that if the right and lien of the pledgee survives the death of the 
pledgor — and we hold that it does — it must necessarily follow that 
the remedy given by the statute in the absence of a substituted statu- 
tory remedy also survives. The plaintiff in error produces no au- 
thority to sustain her contention, and we discover nothing in the 
statutes of California which makes the law of that state in regard 
to pledges dififerent in this respect from the law generally applied 
to that subject. In Buffalo German Insurance Co. v. Third National 
Bank (Sup.) 43 N. Y. Supp. 550, it was held that a pledge subject 
to sale on default may be sold after the pledgor's death on demand for 
payment made to his executors, and notice to them of the sale. The 
court remarked that this right of the pledgors "cannot be seriously 
questioned." 

It is next contended that even if, under section 3002 of the Civil 
Code, the pledged property of a deceased pledgor can be sold in the 
manner and under the notice prescribed by the statute, the notice 
must be given, not to'the executors of the will, but to the testator's 
heirs and devisees. To admit this proposition is by implication to 
deny the right of the plaintiflf in error to institute the présent action. 
If the executor has the right to represent the estate in this proceed- 
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mg, and to demand damages for the conversion of the shares of stock, 
the executor was the proper person of whom to demand payment, 
and to whom to give notice of the sale. Under the laws of California, 
the executor représenta the title of his testator in administering the 
assets of the estate. The interest of the heirs to pledged property 
is certainly no greater than their interest in mortgaged real estate. 
In Bayly v. Muehe, 65 Cal. 345, 3 Pac. 467, 4 Pac. 486, it was held 
that the heirs of a deceased mortgagor are not necessary parties 
to an action against the administràtor to foreclose the mortgage. 
It has also been held that a judgment in ejectment against the ad- 
ministràtor concludes the heirs, although they werè not parties to the 
action. Cunningham v. Ashley, 45 Cal. 485 ; De Halpin v. Oxarart, 
58 Cal. lor. 

Reliance is placed on section 1524 of the Code of Civil Procédure, 
which provides : 

"Interests In personal property pledged and choses In action may be sold 
in the same manner as other personal property when It appears for the best 
interest of the estate." 

It is argued for this section that it places pledged property of a 
décèdent within the opération of the statute respecting the adminis- 
tration of estâtes, and that, if a sale of such property be had upon 
demand and notice after the death of the pledgor, it is donc in contra- 
vention of the statute. We think that the section so quoted has a 
meaning directly the opposite of that which is claimed for it. It 
clearly recognizes the possession and lien of the pledgee as surviving 
the death of the pledgor. Its efïect is to permit the administràtor to 
sell the interest of the estate in pledged property subject to the lien. 
To authorize the sale subject to the lien is to déclare the lien a sub- 
sisting one, and to afSrm the right of the pledgee to pursue the remedy 
by demand, notice, and sale, which is afïorded him by law. It is to 
admit, also, that, after a sale by the administràtor subject to the lien, 
the pledgee shall still possess the right to enforce his lien in the only 
method known to the law — by a sale had upon demand and notice. 
Section 1524 was intended only to confer upon the administràtor, in 
addition to his conceded right to redeem the pledged property, the 
right to sell the same subject to the pledge — a right of which he can 
avail himself only before such time as the pledgee shall hâve taken 
steps to enforce his lien by selling the property. Property pledged 
by the décèdent is not property of the estate in the hands of the ad- 
ministràtor. This must necessarily be so. The lien of the pledgee 
is dépendent upon possession. If possession could be taken by the 
administràtor, the lien would be destroyed. 

It is argued that, conceding that the bank had a spécial power of 
sale by virtue of the pledge, the power was revoked by the death of 
the pledgor; citing Hunt v. Rousmanier, Adm'r, 8 Wheat. 174, 5 
L. Ed. 589. That was a leading case, in which it w^s held that a 
power of attorney, containing no words of conveyance or assignment, 
but a simple power to sell and convey, is revoked by the death of the 
grantor thereof. The court said: "We think it well settled that a 
power of attorney, though irrévocable during the life of the party, 
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become§ extinct by his death." But the court recognized an exception 
to the ruie in the case of a power coupled with an interest, and, for 
illustration of one forra of such power, said: "A power to A. to sell 
for his own benefit would be a power coupled with an interest." But 
it is said that an express power to sell a pledge cannot, in California, 
be coupled with an interest, since the title to the pledge remains in 
the pledgor. The laws of California do not change the nature of 
pledgee's liens as recognized at common law. It is true that by sec- 
tion 2888 of the Civil Code, which provides, "Notwithstanding an 
agreement to the contrary, a lien or a contract for a lien transfers 
no title to the property subject to the lien," the title still remains in 
the pledgor. Nevertheless section 2988 provides as foUows: "The 
lien of a pledge is dépendent on possession and no pledge is valid 
until the property pledged is delivered to the pledgee or to a pledge- 
holder as hereinafter prescribed." The Suprême Court of California 
has held that a trust deed is mère security, and that the death of the 
grantor of such a deed does not revoke the power of sale therein con- 
tained. More v. Calkins, 95 Cal. 435, 30 Pac. 583, 29 Am. St. Rep. 
128. In Jones on Pledges, § 631, it is said: "A power of sale, 
whether given in à mortgage or in a pledge, is an authority coupled 
with an interest, and passes to the pledgee's représentative." In 
Schouler's Executors & Administrators, § 203, it is said: "Debts, 
on the other hand, owing from the deceased, and secured by pledge 
or mortgage of his personal property, or a lien thereon, leaves the 
surplus as gênerai assets ôf the estate, beyond such sum as may be 
required for discharging the security." The power vested in a pledgee 
to sell pledged property is not à power granted by the pledgor, or to 
be exercised in his name. It is a power conferred upon the pledgee 
by statute — a power absolute in its terms. Said the learned Chief 
Justice in Hunt v. Rousmanier : "But if the interest or estate passes 
with the power, and vests in the person by whom the power is to be 
exercised, such person acts in his own name." The power is not 
revoked by the death of the pledgor. Section 1524, Code Civ. Proc. 
It is urged that the published notice of the sale, as shown by the 
complaint, was insufificient, for the reason that it did not state that 
the shares to be sold were pledged shares, or that they belonged to 
the estate of the décèdent. We are unable to see how the estate of 
the décèdent could hâve been benefited by inserting thèse omitted facts 
in the notice. The statute provides that the sale of such property shall 
be made "iri the raanner and upon notice to the public usual at the 
place of sale." It does not otherwise specify what the notice shall 
contain. There is no averment in the complaint that the notice in 
this case was not the notice which is usual at the place of sale. The 
notice to the executors specified the shares, and stated that they were 
the shares of stock pledged by the décèdent to secure the payment of 
his notes to the bank, describing the same. The published notice 
described the' shares, and gave notice that they were to be sold by 
public auction at a specified time and place. It is not alleged that, 
when offered for sale, any information concerning the stock or its 
ownership, or the hypothecation thereof, was withheld from the bid- 
ders. In Earle v. Grant, 14 R. I. 228, 230, it was said : 
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"The complaînant also seeks to avoid the srfs tecause the advertisement. 
In advertlslng the shares for sale, did not name either the pledgor or the 
pledgee. It does not appear that it is customary to give names in such ad- 
vertisements. No case Is cited which holds tliat It is necessary to give 
them." 

We think the averments of the complaint, in the light of the stat- 
utes applicable thereto, show that the sale was valid and lawful. Such 
being the case, the complaint fails to state facts sufficient to consti- 
tute a cause of action. It becomes unnecessary, therefore, to con- 
sider the remaining objection — that the plaintiff in error in her com- 
plaint makes no tender of the amount of the debt owing to the bank. 

The judgment is affirmed. 



BnCKLEY et al. v. CEAXB. 

(Circuit Court of Appeals, Ninth Circuit. May 25, 1903.) 

No. 938. 

1. APPBAL — LlABILITY ON SUPBKSBDEAS BOND— EfFECT DP MODIFICATION OF 

Decree. 

A decree foreclosing a'contract for the sale of real esta te gave the de- 
fendant untll January 1, 1899, to make the deferred payments under the 
contract, and provided that in default a writ of possession should issue. 
Défendant appealed, and gave a supersedeas hond, conditioned, inter alia, 
for the payment of the value of the use and occupation of the premises 
from the time of the appeal untll the dellvery of possession to coir- 
plainant The appellate court direeted the modification of the decree 
by extending the time for performance under the contract to November 
Ist, and it vras so modified. Eeld, that the efifect of such modification 
was to keep the contract in force, Including defendant's right of posses- 
sion thereunder, until November Ist, and that he was not liable on his 
supersedeas bond for the value of the use and occupation prior to such 
time. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 
See (G. C.) 105 Fed. 401. 

Théodore J. Roche, Sullivan & Sullivan, and D. M. Delmas, for 
plaintiflfs in error. 

Michael Mullaney, Charles S. Cushing, William Grant, and O. K. 
Cushing, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The défendant in error, Crâne, and the 
plaintifï in error Buckley having entered into a contract by which 
Crâne contracted to sell and Buckley to purchase of him a certain 
tract of land, and certain vi^ater, water rights, and rights of way, into 
the possession of which Buckley entered under the contract, and paid a 
portion of the purchase price, but thereafter failed to make other pay- 
ments as required by the contract. Crâne commenced a suit in th; 
Circuit Co,urt of the United States for the Southern District of Cali- 
fornia for the foreclosure of Buckley's interest in the property, and 
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thé recovèfy of its possession from him, in which suit the court on the 
^(5tli day of November, 1898, entered a decree adjudging the com- 
plainant, Crâne, to be the owner in fee of the property mentioned, 
and further adjudging and decreeing — 

"That ail the righta, Interests, and claims of gaid respondent, Cornélius F. 
Buckley, in and to said reaj property, water ditclies, water rights, and rights 
of way, and every part ttereof, hâve been and are forever foreclosed and 
termlnatêd, subject only to the équitable privilège, to wit, inasmuch as said 
respondent bas made some payments to complainant under an agreement 
dated June 9, A. D. 1892, mentioned In the bill of complaint, to purehase 
said real property, water ditches, water rights, and rights of way, notwith- 
standing his failure to comply with the provisions of said agreement as to 
the payment of the remalnder of said purehase priée, and as to other matters 
therein provlded to be performed, this court decrees as équitable that the 
privilège shall be and hereby is given to said respondent, Cornélius F. Buck- 
ley, to pay to said complainant, Henry A. Crâne, at any time up to the first 
(Ist) day of January, A, D. one thousand elght hundred and ninety-nine 
(1899), the unpald portion of said purehase priée of said property, vlz., sixty 
thousand ($60,000) dollars, in United States gold coin, and interest thereon in 
llke gold coin from the 18th day of March, A. D. one thousand eight hundred 
and ninety-four (1894), at the rate of nlne (9) per centum per annum, until 
such payment is made, and also to pay to said complainant, Henry A. Crâne, 
ail taxes and assessmehts levled upon or against said property, or any part 
thereof, paid by him, Henjçy A. Orane, after the pâme became or shaU become 
delinqueht, Includlng penaltles and costs thereon, and interest upon the whole 
at the rate of nine (9) per cêntum per annum from the time of payment 
thereof by said Henry A. Crâne, and also to pay to said complainant, Henry 
A. Crâne, ail moneys which he shall hereafter expend in keeplng and main- 
taining gpod and substàntlal head gâtes at the heads of said two water 
ditches herein described, upon the failure of said respondent, Cornélius F. 
Buckley, to keep and matntaln such head gâtes in good order, and interest 
upon the same at the rate of nine (9) per centum per annum from the date 
of such expenditure by complainant, Henry A. Crâne; and upon the payment 
of said several amounts of money to said Henry A. Crâne on or before said 
Ist day of January, A. D. 1899, he shall convey to said Cornélius F. Buckley 
said real property, water ditches, water rights, and rights of way to the extent 
named, and as provided in said agreement of sale and purehase dated June 
9, A. D. 1892, mentioned In the blU of complaint herein. But In case said 
respondent, Cornélius F. Buckley, shall fail to pay to complainant, Henry A. 
Crâne, the said amounts of money hereinbefore deslgnated and mentioned on 
or before the Ist day of January, A. D. 1899, then and in that event it is 
ordered, adjudged, and decreed that ail the rights, interests, and claims of 
said respondent, Ctornelius F. Buckley, and ail persons and parties claiming 
under him, in and to said real property, water ditches, water rights, and 
rights of way, and every part thereof, shall be forever foreclosed and term- 
inated, and that said Cornélius F. Buckley, and ail parties claiming under 
him, be removed and tiu-ned out of and from the possession, use, and occupa- 
tion of said rêal property, water ditches, water rights, and rights of way, 
and that said complainant, Henry A. Crâne, or his légal représentatives, be 
placed in and restored to the actual and exclusive possession, use, and oc- 
cupation of said real property, water ditches, water rights, and rights of way, 
and etery part thereof, and thereafter maintalned and kept in said possession, 
use, and occupation thereof, as against said respondent, Cornélius F. Buckley, 
and ail persons and parties claiming under him, and that respondent, Cor- 
nélius F. Buckley, and ail persons and parties claiming under him, are and 
shall continue to be enjoined and forbldden from settlng up or asserting any 
right, Interest, or eiaim ho* exlstlng in or to said real property, water 
ditches, water rights, or rights of way, or any part thereof. And luiless said 
respondent shall place on flle herein some sufflclent and satisfactory évidence 
that he has paid, or bas tendçred, and Is able, ready, and wlUing to pay, to 
said complainant, Henry A. Crâne, the amounts of money hereinbefore pro- 
viàeà to be paid for the tiurchase of said property, on or before the Ist day 
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of January, A. D. 1899, It is ordered, adjudged, and decreed that the clerk 
of this court do, on request of said complainant, Henry A. Crâne, or of his 
counsel, Issue a suitable and sufflcient order or 'wrlt to the marshal of thls 
court, and under the seal thereof, to remove said respondent, Cornélius F. 
Buckley, from the possession, use, and occupation of said real property, water 
ditehes, water rlghts, and rlghts of way, and to place complainant, Henry 
A. Crâne, or his légal représentatives, in the exclusive possession, use, and oc- 
cupation thereof." 

Buckley thereupon applied for and was granted an appeal from 
that decree to this court, and, as is recited in the supersedeas bond, 
being "desirous of staying the exécution of the said judgment so ap- 
pealed from, in so far as it relates to the possession of the land and 
premises involved therein, and desirous of staying the exécution of 
said judgment or decree so appealed from in so far as it relates to the 
costs awarded to the complainant therein," executed, with his co- 
plaintiflfs in error herein, Spreckels and Hopkins, as his sureties, the 
supersedeas bond which is the subject of the présent action ; the con- 
dition of such bond being — 

"That If the said O. F. Buckley shall prosecute his appeal to effect, and shall 
answer ail damages and costs that hâve been and shall be awarded against 
hlm If he fails to make his appeal good, and if he shall answer ail damages 
that shall accrue to the said respondent by reason of the value of the use 
and occupation of the land and premises from the tlme of said appeal until 
the dellvery of possession thereof to said Henry A. Crâne, and from ail waste 
committed thereon, then the above obligation to be void, else to remain in full 
force and effect." 

On the 2d day of October, 1899, this court gave its judgment (97 
Fed. 98c, 38 C. C. A. 688) affirming the decree of the Circuit Court 
of November 16, 1898, which décision of affirmance was, on a péti- 
tion for a rehearing of the cause, modified by this court in this 
language : 

"The record does show that the appellant [Buckley] made large payments 
under the contract, and that he bas made other large expendltures in the 
Improvement of the property which was the subject of the contract. It is 
also true that the sums remainlng due from the appellant under the contract 
were large. Thèse payments, the decree of the court below, which was en- 
tered on the 16th day of November, 1898, required to be made prlor to Janu- 
ary 1, 1899, in order that the rlghts and interests of the appellant in the 
property be saved, which were by the decree otherwise forever foreclosed and 
ended. Under the circumstances appearing in the record, this court is of 
the opinion that it is équitable and just to allow the appellant until the Ist 
day of November, 1899, within which to make the payments required by the 
decree from which the appeal is taken, and accordingly it is ordered that the 
judgment of this court entered herein on the 2d day of October, 1899, be, and 
hereby is, so modified as to read: 'Cause remanded to the court below, with 
directions to substitute for the Ist day of January, 1899, the Ist day of No- 
vember, 1899, within which the payments therein provided for are permitted 
to be made, and as so modifled the decree Is afflrmed.' " 

Thereafter the mandate of this court issued to the lower court, by 
which that court was directed to modify its decree by substituting 
for the ist day of January, 1899, the ist day of November, 1899, 
within which the payments therein provided for were permitted to be 
made. Pursuant to that writ, the Circuit Court made and entered 
its final decree, containing this provision: 

"It Is hereby ordered, adjudged, and decreed that the former decree of thls 
court, made and entered herein on the 16th day of November, 1898, be and 
tbe same is hereby modified by substituting for the words and figures 'first 
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(Ist) day of Jttnûary, oné thousand elght hundred and nlnety-nlne,' where the 
sàmé occur <m jages é, 5, and 6 of said former decree, the words and figures 
'first (Ist) day of November, 18S».' " 

The effect of this modifyitig decree was to substitute the ist day of 
November, 1899, for the ist day of Jantlary, 1899, wherever it oc^ 
curred in the original decree. 

The présent action was commenced by the défendant ih error 
against Bucklèy ànd his sureties, the plaintiiïs in error, to recover 
the alleged value of the use and occupation of the property men- 
tioned, and for wàste alleged to hâve been committed by Buckley 
thereon from the ist day of January, 1899, to the 4th day of Novem- 
ber, 1899. The costs of the action vi^ere not involved, as they had 
been paid. Upon the trial in the court below, it was shown that Buck- 
ley failed to make the deferred'payments within the time fixed by 
the decree as modified, or at ail, and that the possession of the prem- 
ises was not given Crâne until November 4, 1899. 

As will hâve been seen, the purpose of the bond sued on was 
the staying of the exécution of the decree appealed from, in so far 
as it related to the possession of the land and premises involved 
therein, and in so far as it related to the costs awarded to the com- 
plainant therein; and its condition was that Buckley should prose- 
cute his appeal to efïect, and answer ail damages and costs awarded 
against him in the event he should fail to make his appeal good, and 
pay ail damages that should accrue to the respondent, Crâne, by 
reason of the value of the use ànd occupation of the land and prem- 
ises from the time of the appeal until the delivery of possession there- 
of to him, and for ail waste committed thereon. 

We do not understand the learned counsel for plaintifïs in error 
to deny that for the waste, and for the value of the use and occupa- 
tion of the premises by Buckley after the expiration of the time fixed 
by the modified decree, within which he was allowed to complète 
the payment for the property, the plaintiffs in error are liable ; but he 
insists that, for the use and occupation of the premises by Buckley 
up to the expiration of that time, neithér he nor his sureties are 
responsible on the bond. Instructions to that efïect we're requested 
by the plaintifïs in error, and refused by the court below, and, in- 
stead, the jury was instructed that the plaintifif in the action (défend- 
ant in error hère) was entitled to recover upon the bond the value 
of the use and occupation of the land and premises from January i, 
1899, which was the time fixed by the Circuit Court in the decree 
as originally entered, within which Buckley was permitted to com- 
plète lus payments for the land and premises, and secure title thereto. 
The theory of the court evidently was that it was apparent from the 
original decree, as indeed it is, that Buckley was, under the contract 
of sale and purchase, put into possession of the prerriises, and was 
entitled to their use and occupation during the life of the contract. 
According to the decree as originally entered, that life ended January 
I, 1899, unless Buckley, . prior thereto, complied with the conditions 
of the decree. 

It is true that this court, by its Judgment first, g^ven, afBrmed that 
decree, but upon à pétition for a reheàring it reconsidered its judg»- 
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ment, and directed the court below to modify the judgment from 
which the appeal was taken by substituting for the ist day of January, 
1899, ^^^ ïst ^^y of November of the same year, which was donc; 
thus extending the time within which Buckley was permitted to make 
the deferred payments and secure the title to the property contracted 
for, and, in efifect, keeping in force the provisions of the agreement, 
including the right of possession of the premises in Buckley until 
the day last named. This was a substantial modification of the orig- 
inal decree of the Circuit Court, gained by virtue of the appeal, 
which cannot, therefore, be properly said to hâve been without effect. 
We are of the opinion that the défendant in error was no more en- 
titled to recover the value of the use and occupation of the premises 
in question during the enlarged time finally granted Buckley within 
which to make good his covenants, than for the period of grâce first 
fîxed by the trial court, in respect of which the défendant in error 
asserts no right even in his complaint. 
The judgment is reversed, and cause remanded for a new trial. 
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PENNSYLVANIA R. CO. et al. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Third Circuit. May 19, 1903.) 

Nos. 31, 14. 

1. LiA>DLORD AND TENANT— NO'llCE TO QdIT — WaIVBR. 

Pursuant to the action of its board of directors, a railroad company, by 
its président and secretary, served notice on a telegraph company of the 
termlnation of a lease under which the latter company had maintalned 
Its Unes on the right of way of the railroad for 20 years, and requiring 
it to remove its pôles and wlres from such right of way. By the terms 
of the lease the telegraph company had six months within which to make 
the removal, and during that time the payment of rent by it was ex- 
pressly waived. HeU, that a payment of rent voluntarlly made after the 
notice by the treasurer of the telegraph company in the usual course, and 
accepted by the comptroUer of the railroad company, did not constltute 
a waiver by such company of the notice; it not appearing that such was 
the intention, or that the comptroUer had authorlty to make such waiver 
if he had so intended. 

2. Telegraph Companies — Leasb of Right of Way — Right to Continue 

OcCnPANCT APTBR EXPIRATION. 

A telegraph company which had occupied with Its Unes the right of 
way of a railroad under a lease which in express terms required such 
company to remove its pôles and wires after its termination, on notice 
by the railroad company, bas no contractual right to continue its oc- 
cupancy after the lease has terminated and the notice of removal bas 
been given for the required length of time. 
8. Eminent Domain— Exercise of Right by Corporation— Land Dbvotbd to 
Anothbk Public Use. 

The right of eminent domain may be exerclsed by a corporation only 
when granted in express terms or by necessary implication, and property 
held and used by one corporation for a public purpose cannot be ap- 
propriated by another for Its use without authorlty clearly expressed, or 
which may be impUed from the fact that the use claimed Is absolutely 

ir 8. See Eminent Domain, vol. 18, Cent. DIg. f 115. 
123 F.— 3 



34 123 FEDERAL BBPOETHR. 

necessary to the accompUsbment of tbe purpose for whlcb the clalmant 
corporation was created. 

4. Samb— Tblkgraph Companies— Pknnstltania Statute. 

Act Pa. March 24, 1849 (P. U 239, | 5), charterlng the Atlantic & OUo 
Telegraph Company and autborizing It "to erect and construct works, 
édifices, fixtures and structures along and across any of the roads, hlgh- 
ways, streets and waters withln tbe state," but whlcb contalned no pro- 
vision for payment of compensation tberefor, was a grant of right of 
way over such roads, etc., as belonged to the state, and dld not confer 
authorlty to condemn rlgbt of way for Its Unes over the rlght of way of 
a railroad, wblch Is not a "bigbway" In the sensé in wblch tbe word Is 
used tbereln. 

6. Same — Fédéral Statuts. 

Act July 24, 1866, 14 Stat 221, c. 230, whlch authorizes any telegraph 
Company accepting its provisions to construct, malntaln, and operate 
Unes of telegraph over and along any of the mllltary or post roads of the 
United States, as construed by the Suprême Court, does not confer au- 
thorlty on such telegraph companies to condemn right of way for their 
Unes over private property. 

In Error to and Appeal from the Circuit Court of the United States 
for the Western District of Pennsylvania and the District of New 
Jersey. 

For opinion below, see 120 Fed. 362, 981. 

Rush Taggart, John F. DiUon, and Richard Vliet Lindabury, for 
Telegraph Co. 
John G. Johnson, for Railroad Co. 

Before ACHESON and DALLAS, Circuit Judges, and BRAD- 
FORD, District Judge. 

DALLAS, Circuit Judge. Thèse two cases are parts of one and 
the same controversy, They were argued together, and may be dis- 
posed of in a single opinion. One of them is before this court upon a 
writ of error to an order of the Circuit Court for the Western District 
of Pennsylvania, made January 20, 1903, dismissing a pétition by 
which the Western Union Telegraph Company sought to acquire by 
condemnation the use of the right of way of the Pennsylvania Railroad 
Company and its branches for the telegraph company's lines of tele- 
graph. The other is an appeal from a decree of the Circuit Court for 
the district of New Jersey, made upon January 21, 1903, awarding an 
injunction restraining the Pennsylvania Railroad Company and others 
from interfering with the telegraph lines of the Western Union Tele- 
graph Company upon the right of way of the railroad company. 

The situation of the parties, and their relation to each other, at the 
time thèse proceedings were instituted, may be briefly indicated. On 
June 20, 1864, the Pennsylvania Railroad Company contracted with 
the Atlantic & Ohio Telegraph Company for the use by the latter of 
the right of way of the railroad company for a telegraph line, and the 
line which was accordingly constructed was thereafter operated by the 
Western Union Telegraph Company, as lessee of the Atlantic & Ohio 
Telegraph Company. On September 20, 1881, however, the Western 
Union Telegraph Company itself entered into a contract with the 
Pennsylvania Railroad Company, and under this last-mentioned con- 
tract the lines of that telegraph company over and along the right of 
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way of the railroad company hâve since been maintained and operated. 
This contract, which by its terms was to continue in force for 20 years 
from its date, contained the following provisions : 

"Sixteenth. If no new agreement be made by the parties hereto, the tele- 
graph Company shall at the termlnatlon of thls contract, or at any time there- 
after, upon receiving written notice from the railroad company, remove wlthin 
six months from the reeeipt of said notice, ail of Its pôles and wires and leave 
the property of the railroad company in good condition and free from the en- 
cumbrance thereof to the satisfaction of the gênerai manager, or other proper 
officer of the railroad company, and if not so removed the railroad company 
may remove them at the expense of the telegraph company: provided, how- 
ever, that the payment agreed to be made by the telegraph company to the 
railroad company In the slxth clause hereof, and by the railroad company In 
the eighth clause, shall not apply to the sald six months, the companles re- 
spectively hereby expressly agreeing to walve the same. * * * Any ease- 
ment or right of way heretofore acqulred by the telegraph company upon any 
of the roads embraced in this agreement, either dlrectly by contract or by 
asslgnment of contracts or agreements made by other companles with the rail- 
road company, or with any of the companles whose roads or property are 
embraced in the schedule hereto attached, Is hereby rellnquished and aban- 
doned, and the rights and easements of the telegraph company upon the right 
of way of said railroad company shall be such only as are granted by this 
agreement, and shall cease with its termlnatlon." 

On May 15, 1902, the railroad company gave a written notice to the 
telegraph company, as follows : 

"Pennsylvanla Railroad Company. 

"Phlladelphia, 15th May, 1902. 
"Mr. Eobert C. Clowry, Prest. Western Union Tel. Co., New York Oity. 
My Dear Sir: — In pursuance of action taken by the board of directors of this 
company on 14th May, 1902, I send the enclosed notice. Kindly acknowledge 
reeeipt, and oblige, Very truly yours, 

"[SIgned] Lewis Nellson, Secretary. 

"To the Western Union Telegraph Company: Tou are hereby notlfied to 
remove wlthin six (6) months from the Ist day of June, 1902, ail of your pôles, 
wlres and property from the right of way and proper^ of this company and 
of the other companles named In a certain agreement between this company 
and you dated the twentieth day of September, Anno Dominl 1881 (a copy 
whereof Is hereto attached), or named in any addition, or additions, supplé- 
ment or suppléments, written or verbal, to said contract, and to leave the 
property of this company and of the other companles referred to In good 
condition and free from the encumbrance of your said pôles, wlres, and other 
property, to the satisfaction of the gênerai manager of this company. And 
you are also notifled that If not so removed and such property left In said 
good condition by you, thls company wlll, at your expense, cause your sald 
pôles, wires and other property oceupying the right of way or property of 
this and the other companles referred to, to be removed and sald property 
left in good condition free from the encumbrances of the sald wlres, pôles, 
and other property, to the satisfaction of the gênerai manager of this com- 
pany. 

"In wltness whereof, the sald the Pennsylvanla Kallroad Company bas 
caused its corporate seal to be hereunto afflxed, duly attested by the signature 
of its proper ofllcers, this fourteenth day of May, Anno Domini 1902. 

"The Pennsylvanla Railroad Company, 
"By [SIgned] A. J. Cassatt, Président. 

"Attest: [SIgned] Lewis Nellson, Secretary. [Seal.]" 

On June 20, 1902, the telegraph company sent to the railroad com- 
pany $6,250, "payment due June 20, 1902, as per contract," and this 
sum the railroad company's comptroller accepted. It does not appear, 
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however, that he either intended or was authorized to waive the no- 
tice of May 15, 1902, which, it will be observed, had been ordered by 
the board of directors of the railroad company, and was given under 
its corporate seal, attested by the signature of its président and sec- 
retary. Moreover, this remittance did not relate to a time extending 
beyond that within which the notice had required that the removal 
should be efïected, but covered a period during the running of the 
notice, when the telegraph company was, under the contract, entitled 
to continue its occupation without payment of rent. In short, a sum 
of money which was not demanded nor demandable was voluntarily 
paid, not jn extension of the term, but upon the erroneous assumption 
that it was due "as per contract"; and although a minor ofTicer or 
agent of the railroad company inadvertently accepted this payment, 
the notice which had been previously given was not, in our opinion, 
in any way aflfected thereby. On June 25, 1902, the Pennsylvania 
Railroad Company entered into a contract with the Postal Telegraph- 
Cable Company, granting to that company certain pôle facilities upon 
the railroad company's right of way for 15 years, and the continued 
présence of the Western Union Company's lines thereon confiicts 
with the provisions and purposes of that contract. 

The decree in the district of New Jersey was not made upon the 
merits, but upon the ground that it would resuit in irréparable injury 
to no one, and might soon be reviewed upon appeal, whereas an order 
refusing an injunction would hâve entailed much loss to the telegraph 
company, and could not hâve been appealed from. But now, as to 
both cases, the substantial rights of the. parties are for détermination, 
and to their considération we accordingly proceed. 

The controlHng question may be plainly stated. It is this : Has 
the telegraph company a contractual right to maintain its telegraph 
lines upon and over the right of way of the railroad company, or can 
it, independently of contract, acquire such right by condem nation ? 
The fîrst part of this inquiry admits of but one answer. The con- 
tract of September 20, 1881, expressly canceled ail contracts there- 
tofore made, and declared that any easement or right of way there- 
tofore acquired by the telegraph company was relinquished and aban- 
doned, and that the rights and easements of the telegraph company 
upon the right of way of the railroad company should be such only 
as were granted by that agreement, and should cease with its termina- 
tion. Hence, as the agreement had terminated when, in précise ac- 
cordance with its terms, the notice to remove within six months from 
the first day of June, 1902, was given, it is manifest that no right of 
occupancy, founded thereon, could exist beyond December i, 1902. 

If the asserted right of condemnation exist, it must be because it is 
conferred either by state law or by act of Congress. As to the law 
of New Jersey there is no question, the learned counsel of the tele- 
graph company conceding that, as to that state, the right claimed rests 
upon the act of Congress hereafter referred to, although "the method 
of making that right effective" is provided by the state statute. But, 
as respects the state of Pennsylvania, it is contended that its law not 
only provides ihe mode of procédure, but also vests in the telegraph 
company the right to condemn which it asserted in the Circuit Court 
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for the Western District of that state. We cannot sustain this con- 
tention. It is based upon the supposition that the railroad company's 
right of way is subject to appropriation under the authority given 
to the Atlantic & Ohio Telegraph Company, by its charter, "to erect 
and construct works, édifices, fixtures, and structures along any of 
the roads, highways, streets, and waters within this state." But 
though a railroad is, no doubt, a "highvvay," it is quite clear, we think, 
that it is net a highway to which this grant of authority is applicable. 
Railroads are, it is true, subject to use for the public benefit, and in 
that sensé they are public highways ; but they are owned, not by the 
public, but by corporations, which, so far at least as ownership is con- 
cernée!, are private corporations. Consequently it could not hâve been 
intended that they should be to any extent taken without compensa- 
tion, and yet no provision for compensation was made with respect 
to highways, although for any "land" that should be occupied it was 
expressly provided that, if the parties could not agrée, proceedings 
might be taken to détermine "the price or compensation to be paid 
* * * for such land taken or used, or the damages done thereto." 
The distinction thus made is cbvious, and the reason for making it is 
apparent. Nothing was saiù as to compensation for roads, highways, 
streets, or waters, because those in contemplation were only sucb 
as the state itself owned, and the use of which it might therefore 
grant without exacting any recompense, whereas in delegating the 
power of eminent domain — ^to appropriate "lands" — ^the requiremeiiL 
of compensation was necessarily imposed. But, even if the authority 
given to occupy highways was not manifestly limited — as we think it 
was— to the public highways of the commonwealth, it is at least cer- 
tain that no authority to enter upon the right of way of railroads 
was plainly and distinctly granted, and it is well settled that the right 
of eminent domain may be exercised by a corporation, in any case, 
only when granted in express terms or by necessary implication, and 
that property held and applied by one corporation for a pubHc use 
cannot be appropriated by another for its use without authority clearly 
expressed, or which may be impHed from the fact (which in this case 
does not exist) that the use claimed is absolutely necessary to the 
accomplishment of the purpose for which the claimant corporation 
was created. Penna. R. R. Co.'s Appeal, 93 Pa. 150; Pittsburgh 
Junction R. R. Co.'s Appeal, 122 Pa. 511, 6 Atl. 564, 9 Am. St. Rep. 
128; Sharon Ry. Co.'s Appeal, 122 Pa. 533, 17 Atl. 234, 9 Am. St. 
Rep. 133; Grofï's Appeal, 128 Pa. 621, 18 Atl. 431 ; Perry Co. R. R. 
v. N. & S. V. R. R. Co., 150 Pa. 193, 24 Atl. 709; Phillips v. D. W. 
& P. R. R. Co., 78 Pa. 177; Glover v. Boston, 14 Gray, 282. 

But it is further insisted that the telegraph company having ac- 
cepted the act of Congress of July 24, 1866, 14 Stat. 221, c. 230, en- 
titled "An act to aid in the construction of telegraph lines, and to 
secure to the government the use of the same for postal, military, 
and other purposes," "the actual appropriation of the railroads of the 
Pennsylvania Railroad Company to the use of the Western Union 
Telegraph Company" is thereby efïected. That part of the statute 
which is relied upon in support of this proposition is set eut in the 
brief oi the telegraph company as foUows: 
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"Thftt any telegraph company, now organlzed or whlch may hereafter be 
organized under the laws of any state In thls Union, stiall hâve the rlght to 
construct, malntain and opéra te Unes of telegraph • * * over and along 
any of the mlUtary or post-roads of the United States, which hâve been or 
may hereafter be declared auch by aet of Oongress: ♦ * * provided, that 
such Unes of telegraph shall be so constructed and malntalned as not to 
* • * Interfère with the ordlnary travel on such military or post roads." 

If the question of construction thus présentée! were an open one, 
we could not yield our assent to the contention of the learned counsel 
of the telegraph company with respect to it. But it is not an open 
one. In Pensacola Co. v. Western Union Tel. Co., 96 U. S. i, 24 L. 
Ed. 708, Mr. Chief Justice Waite, referring to this act of Congress, 
said : 

"It gives no foreign corporation the right to enter upon private property 
wlthout the consent of the owner and erect the necessary structures for Its 
business; but it does provide that, whenever the consent of the owner is 
obtalned, no state législation shall prevent the occupation of post roads for 
telegraph purposes by such corporations as are willlng to avall themselves 
of the privilèges. * * * No question arises as to the authority of Congress 
to provide for the appropriation of private property to the uses of the tele- 
graph, for no such attempt bas been made. The use of public property alone 
is granted. If private property Is required, It must, so far as the présent 
législation is concerned, be obtained by private arrangement with Its owner. 
No compulsory proceedlngs are authorized." 

The meaning of this language is too plain for question. If the 
interprétation which it attaches to the statute is to be accepted, that 
which the telegraph company asks this court to put upon it is, of 
course, impossible. But we are asked to disregard the parts of the 
opinion above quoted, and other of .its statements of like import, upon 
the ground that they "are mère dicta." This we décline to do. Care- 
ful reading of the whole report of the case has satisfied us that in de- 
ciding it the Suprême Court thoroughly considered the statute and 
the scope of the authority conferred by it, and that in saying that 
"no compulsory proceedings are authorized" by it the Chief Justice 
deliberately and advisedly spoke for the other members of the court 
as well as for himself. That it settled the law was distinctly declared 
in Western Union Tel. Co. v. Ann Arbor R. Co., 178 U. S. 243, 
20 Sup. Ct. 869, 44 L. Ed. 1052, where, in an opinion by the présent 
Chief Justice, it was said: 

"It was not argued by counsel for the telegraph company that the telegraph 
company had any right under the statute, and independently of the contract, 
to malntain and operate thls telegraph Une over the railroad company's prop- 
erty; and it bas been long settled that that statute did not confer on telegraph 
companies the right to enter on private property wlthout the consent of the 
owner, and erect the necessary structures for thelr business; 'but It does 
providé that, whenever the consent of the owner Is obtained, no state légis- 
lation shall prevent the occupation of post roads for telegraph purposes by 
such corporations as are wllling to avall themselves of Its privilèges.' Pensa- 
cola Telegraph Company v. Western Union Telegraph Company, 96 U. S. 1 
[24 L. Ed. 708]. 'No question arises as to the authority of Congress to provide 
for the appropriation of private property to the uses of the telegraph, for no 
such attempt bas been made. The use of public property alone is granted. 
If private property Is required, It must, so far as the présent législation Is 
concerned, be obtalned by private arrangement with its owner. No compul- 
sory proceedings are authorized.' ♦ ■• • As we bave sald^ It was not as- 
serted In argument that the telegraph company had the rlght, Independently 
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of the contract, to maintain Its Unes on the railroad company's property, and, 
in View of the settled construction of the statute, we could not permit such 
a contention to be recognized as the hasls of jurisdlction." 

Thèse deliverances are conclusive. They hâve been so regarded by 
the Circuit Court for the Northern District of Ohio (Postal Tel. Co. 
V. Cleveland, etc., Co., 94 Fed. 234), and we find nothing in any dé- 
cision of the Suprême Court which indicates a purpose to repudiate 
or départ from them. Even if we doubted their correctness, we would 
feel bound to accept them as authoritative. 

Having reached the conclusion that the fundamental position of 
the telegraph company, in each of thèse cases, is untenable, no other 
of the points presented in argument need be considered. 

From what ha§ been said it results that the order of the Circuit 
Court for the Western District of Pennsylvania must be affirmed, 
with costs, and the decree of the Circuit Court for the District of New 
Jersey must be reversed, with costs ; and it is so ordered. 

BRADFORD, District Judge, concurs in the resuit. 



ANGLO-CALIFOENIAN BANK, Limited, v. BUDET et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 25, 1903.) 

No. 910. 

1. MOKTHAGES— ASSIGNMENT SuBJKCT TO TaXEB— NOTICK IMPAHTED BT ReCOKD. 

Défendant, as mortgagee, was assessed and taxed on a mortgage In 
Californla in the county where the property was situated and the mort- 
gage recorded, the taxes under the laws of the state being a lien on the 
property. Défendant afterwards sold and transferred the mortgage by 
an assignment, also recorded, by which the assignée assumed and agreed 
to pay, on behalf of itself, its successors and assigns, ail taxes which 
had been or mlght be assessed against défendant on the mortgage. A 
subséquent assignée foreclosed the mortgage, bought in the property, and 
received a certificate of purchase therefor, which he transferred to plain- 
tiff. Eéli, that plalntifC took the mortgage interest charged with notice 
of the terms of the assignment of record, and subject to the burden of 
the taxes, and could not recover back from défendant the amount paid 
to discharge the same. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Jesse W. Lrilienthal, for plaintifif in error. 
George W. Towle, Jr., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This action was commenced by Henry Eu- 
dey, during his lifetime, against the Anglo-Californian Bank, Lim- 
ited, a corporation, in one of the superior courts of the state, and 
thereafter removed, on its pétition, to the Circuit Court of the United 
States, where it was decided in favor of the plaintifif on a motion for 
judgment on the pleadings, and is brought hère by writ of error sued 
eut by the défendant below. 



40 123 FEDBBAL REPORTER. 

The complaint allèges that on the ist day of January, 1894, the 
Gover Mitiîng Company was the sole owner of certain described 
mining property, which it mortgaged on or about the ist day of May, 
1894, to plaintiff in error, as security for moneys borrowed at différ- 
ent dates, aggregating $15,000, which mortgage was thereafter, and 
prior to July i, 1894, recorded in Amador county, Cal., where the 
mortgaged property is situate. The complaint allèges that on the 
first Monday of March, 1895, and' at a like date in the years 1896 
and 1897, the bank then being the owner and holder of the mortgage, 
the assessor of Amador county duly assessed the mortgage to the 
bank, and that thereafter the varions statutory proceedings applicable 
to the assessment of the niortgage were had during each of the said 
years 1895, 1896, and 1897, including an entry in the assessment 
book of the county each of those years of the words, "Sold to the 
State"; that on February 26, 1900, the plaintiff was the owner and 
holder of the record title to the mortgaged property, having prior 
thereto succeeded to ail the right, title, and interest of the Gover 
Mining Company therein, which property was then subjéct to the 
lien of the state for the unpaid taxes assessed upon the mortgage, 
together with interest, percentages, and penalties, ail of which then 
was the personal debt of the bank, and then due and payable by it to 
the State of California and county of Amador ; that after the plaintiff 
became the owner of th.e mortgaged property, and before the 26th 
day of February, 1900, he requested the bank to pay the taxes, inter- 
est, percentages, and penalties to the state, which it refused to do, 
and that the plaintifï was thereafter compelled to pay and did pay 
the same and ail thereof, to his damage; that the same was so paid 
by the plaintiff under and by reason of duress, and to the use and 
benefit bf the bank, and in discharge of its personal debt to the state 
of California and the county of Amador. Judgment was asked for 
the amount so paid, together with interest, percentages, and costs. 

The amendment to the defendant's answer is as follows: 

"And for a further and separate answer and défense to each of the several 
causes of action In said complaint stated or alleged, défendant admits: That 
the mortgage in said complaint mentioned was executed by the Gover Mining 
Company, a corporation, and was accepted by défendant on, to wit, April 30, 
1894, to secure the payment of the moneys as in said complaint alleged, and 
that défendant thereafter continued to be the sole owner of said mortgage 
until, to wit, the 24th day of March, 1898. That said mortgage was, during 
each of the years 1895, 1896, ^nd 1897, duly assessed to défendant by the 
assessor of sàid Amador county. That défendant did not pay the taxes so 
assessed, or any part thereof. That upon due and regular proceedings had, 
the mortgage interest of défendant in said mortgaged property, to wit, the 
said 'Gover Mine,' sp called, so assessed, was by the proper offlcer sold to 
the state of California, as in said complaint alleged. That on March 24, 1898, 
défendant assigned said mortgage to Abner Doble Company, a corporation, 
and that said Abner Doble Company accepted said assignment, and that on 
April 13, 1898, the Said Abner Doble Company, for value, assigned said mort- 
gage to Thomas Ohichizola, who at that time had notice of the terms of said 
assignment to said Abner Doble Company. That on, to wit, May 4, 1898, 
said Chichizola commenced a suit in the superior court of said Amador county 
to foreclose said mortgage, and thereafter such proceedings were duly and 
regularly had therein that the said property was by the order and decree 
of said court in said cause ordered to be sold in satisfaction of the sum due 
upon said mortgage, to wit, the sum of $18,042.63 and $7.50 costs. That 11 



ANGLO-CALIFOENIAN BANK V. EUDET. 41 

sale of said property was thereafter duly and regularly made, pursuant to 
the order and decree of said court In said cause, and at such sale the said 
Thomas Chichlzola b!d in the said property, paying therefor the full sum 
adjudged to be due upon said mortgage, and said costs and the expenses 
of sale, and thereupon received a proper certificate of sale therefor. That 
said Chîchizola thereafter, for value, assigned said certificate of sale to 
plaintlff. That on June 30, 1894, J. Costa et al. commenced a suit in the 
superlor court of said Amador county against said Gover Mining Company, 
the said the Anglo-Oalifornian Bank, Limited, et al., to foreclose certain 
mlners' liens upon said Gover mine, and such proceedings were duly and 
regularly had therein that on, to wit, Novemher 22, 1898, judgment was duly 
given and entered therein in favor of said plaintiffs, and thereafter exécution 
thereon was issued, and the premises covered by said mortgage, and ail 
thereof, were on, to wit, April 1, 1899, duly and regularly sold thereon to 
Julius Chichizola for the sum of, to wit, $2,354.83, subject to rédemption. 
That on, to wit, October 3, 1899, plaintifiC redeemed said property sold from 
said Julius Chichizola, and on the same day received from Julius Chichizola 
an assignment of his certificate of sale for said property. That on, to wit, 
January 14, 1899, ail of said property was, upon proceedings duly and regu- 
larly had to that end, in the action brought by A. Chichizola against the said 
Gover Mining Company in the superior court of said Amador county, sold 
on exécution upon an ordinary money judgment by the sheriff of said county 
to A. Chichizola for the sum of, to wit, $12,094.90. That on, to wit, October 
4, 1899, the said A. Chichizola redeemed ii-om plaintlfE the property sold in 
said foreclosure proceedings, and thereafter received the sheriffl's deed theire- 
for. That thereafter, and on, to wit, December 7, 1899, the said A. Chichizola 
made a quitclaim deed of said property to plaintifC. That plaintifC's interest 
in and title to said property was on and prior to and after the 26th day of 
February, 1900, such only as he acquired by and through said several sales 
and deeds. That prior to the time that plaintlff made the payments to the 
State of California in the complalnt alleged no rédemption of said mortgaged 
property or mortgage interest therein sold to the state of California had been 
made by any one, and that plaintiff, before making said payments, requested 
défendant to make said rédemption, which défendant then refused to do. 
That the assignment of said mortgage from défendant to said Abner Doble 
Company was recorded in said Amador county on, to wit, April 15, 1898, and 
said assignment contained the following provisions, to wit: 'Thèse présents 
are made upon the express condition that the said Abner Doble Company, Its 
suceessors or assigns, assume and pay ail taxes now assessed or that at any 
time hereafter may be assessed upon said mortgage or the debt secured 
thereby, to the extent that said the Anglo-Callfornian Bank, Limited, may 
be or become personally liable therefor. And the receipt or acceptance of 
thls assignment by said Abner Doble Company shall be deemed by It an as- 
sumption of said liability accordingly.' " 

As the case was submitted upon the pleadings, the facts thus set 
up in the answer must, of course, be accepted as true. It is net 
claimed that the money sued for was paid out by the plaintiff upon 
the previous request of the bank, nor that there was a subséquent 
promise on its part to reimburse the plaintiff for the moneys so paid. 
But, as was held by this court in the case of Irvine v. Angus, 93 Fed. 
629, 633, 35 C. C. A. 501, 505, "neither a previous request to pay 
nor a subséquent promise to reimburse need be proved to warrant a 
recovery in an action like this, when it is shown that the plaintiff was, 
for the protection of his own property, or the préservation of a lien 
held by him on the property, compelled to pay what the défendant 
himself ought to hâve paid. The payment under such circumstânces 
will not be deemed to hâve been ofîîciously made, nor will the plaintiff 
be looked upon as a mère volunteer or intermeddler in matters in 
which he has no interest or concern." That is a familiar and well- 
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settled pfîlnciple of law; but is it applicable to the facts of the présent 
case? It is true that by sections 4 and S of article 13 of the Consti- 
tution of California, and section 3627 of the Political Code of that 
State, it is made the duty of the mortgagee, and not of the mortgagor, 
to pay the mortgage tax ; for the obhgation is that of the mortgagee, 
and not that of the mortgagor. It was so held by the Circuit Court 
of thé United States in Blythe v. Luning, 5 Sawy. 506, 14 Fed. 281, 
and the décision approved by the Suprême Court of the state in San 
Gabriel Company v. Witmer Company, 96 Cal. 623, 29 Pac. 500, 31 
Pac. 588, 18 L. R. A. 465, 470. But it appears from the record that 
the assignment of the mortgage in question, made by the plaintiff 
in error to the Abner Doble Company, and which assignment was duly 
recorded in the county where the property is situate on the I5th day 
of April, 1898, was made upon the condition that that company, its 
successors and assigns, should assume to pay ail taxes then assessed 
or that at any time thereafter might be assessed upon the mortgage 
or the debt secured thereby to the extent that the mortgagee bank 
may be or become personally liable therefor, which liability the as- 
signée of the mortgage assumed, and which mortgage was in turn 
assigned by the Abner Doble Company to one Thomas Chichizola 
with full notice of the condition, by whom the mortgage was fore- 
closed, and who became the purchaser of the property at the fore- 
closure sale made under the decree of foreclosure, and who, subsé- 
quent to the receipt by him of the sherifï's certifîcate of sale, assigned 
the same to the plaintifï Eudey. The plaintifï, therefore, took pre- 
cisely what Chichizola had; nothing more, nothing less; and must 
be regarded as standing; in his shoes. He must be held chargeable 
with knowledge of the public records, which imparted knowledge of 
the fact that the assignment of the mortgage carried with it into 
whosesoever hands it should come the obligation to pay the taxes 
that had been or should be assessed against it, or the moneys secured 
thereby. Chichizola got by the assignment of the mortgage in ques- 
tion to him precisely what his assignor had, to wit, the mortgage char- 
gea with the duty and obligation to pay the taxes thereon which had 
been assessed against the original mortgagee, the plaintiff in error. 
That obligation, as has been seen, was assumed by the Abner Doble 
Company for itself, its successors and assigns; and its assignment, 
taken by Chichizola, was taken charged with the same burden. He 
purchased at the foreclosure sale with the same burden resting upon 
him, and when the plaintiff Eudey took from him the sheriff's certifî- 
cate of sale he took with knowledge of that burden. When, there- 
fore, the latter paid the taxes in question, he was but discharging 
the obligation imposed as a condition of the original assignment from 
the plaintiff in error to the Abner Doble Company, and assumed by 
it, and in turn by its successors and assigns. 

The judgment must therefore be reversed, and cause remanded, with 
directions to the court below to enter judgment for the défendant, 
with costs. 
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PACIFIO STATES SAVINGS, LOAN & BLDG. CO. T. GREBN et al. 

(Circuit Court of Appeals, Ninth Circuit May 25, 1903.) 

No. 928. 

1. Building and Loan Associations— Contract -with Bobbowinq Stockhoid- 
BR — Law Govekning. 

Wtiere tlie mortgage given by a borrowing stoclibolder In a building 
and loan association provides that payments thereon shall be made at 
the home olHce of tlie association, tlie contract is governed by the laws 
of the State in which such office is located, although the mortgaged prop- 
erty may be situated in a différent state. 

8. Same^Validitt — Premiums. 

Premiums paid by a borrowing stockholder in a building and loan as- 
sociation are not payments on the debt, but on his stock, of which he 
reçoives the beneflt by reason of his dual relation to the association in 
the increased value of his stock and its conséquent maturlty at an earlier 
date; and the fact that by reason of his default, or the default of other 
stockliolders, he fails to realize the benefits contemplated by the contract, 
does not render it unconscionable, nor authorize a court of equity to re- 
fuse to enforce it in accordance with its terms, in the absence of fraud, 
mistake, or undue advantage taken in its exécution. 

8. Samk. 

A contract between a building and loan association and a borrowing 
stockholder is not unconscionable, so as to authorize a court of equity to 
refuse to enforce it in accordance with its terms, because it requires the 
stockholder to carry and mature stock of a par value double the amount 
of the loan, paying interest on the loan meantime, one-half of which 
stock is asslgned to the association absolutely as a bonus or premium, 
or, in case of prior payment of the loan through f oreclosure or otherwise, 
to pay in addition the amount due up to that time on the premium stock. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

George W. Baker and G. W. Allen (John Croylan, of counsel), for 
appellant. 

lyionel R. Webster, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This is a suit to recover $2,594.90 
upon a contract and bond executed by appellees Green to appellant, 
and for the foreclosure of a mortgage upon real estate situate in 
Oregon. The court below sustained a demurrer to the complaint, 
and dismissed the bill. From the decree of dismissal this appeal is 
taken. 

Several of the essential averments of the bill of complaint, and 
some of the facts of this case, are referred to in the opinion of the 
court upon the demurrer (114 Fed. 412), and need not, in their en- 
tirety, be repeated hère. The court below, upon the facts, held that 
the contract between the parties was one of unusual hardship, and 
such as a court of equity ought not to enforce. The case, as made 
out in the bill of complaint, involves the considération of the modes 
and methods adopted by the loan and building companies, and par- 
ticularly of appellant herein, with parties securing loans therefrom. 
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especially in cases where defaults hâve been made in the payment 
of interest and premiums, in accordance with the contract of the par- 
ties. This field of litigation has become very extensive in récent 
years. Divers and diverse opinions hâve been rendered in regard 
thereto in the différent state and fédéral courts ; much, of course, de- 
pending upon the différent statutes and différent contracts made and 
entered into thereunder. In the présent case it appears that appel- 
lant is a California corporation engaged in the building and loan 
business, and having its home office in San Francisco. It is provided 
in the mortgage sought to be foreclosed herein that the payraents 
due thereon are to be paid "at the office of its said treasurer in said 
city of San Francisco, state of California." We are therefore of 
opinion that the contract should be treated as a California contract, 
and that the rights of the parties must be determined in accordance 
with the laws of that state, especially in so far as the question of usury 
in the payment of interest is considered, notwithstanding the fact 
that security for its performance was the taking of a mortgage upon 
real estate in Oregon. Eastern Building & Loan Ass'n v. Bedford 
(C. C.) 88 Fed. 7, 14; Bedford v. Eastern Building & Loan Ass'n, 
181 U. S. 227, 242, 21 Sup. Ct. 597, 45 L. Ed. 836; Andruss v. Peo- 
ple's L. & S. A., 36 C, C. A. 336, 94 Fed. 575, 580; Guarantee Sav- 
ings Loan & I. Co. v. Alexander (C. C.) 96 Fed. 870, 872 ; Southern 
Building & L. A. v. Rector, 38 C. C. A. 686, 98 Fed. 171 ; Hierony- 
mous V. New York N. B. & L. A. (C. C.) ici Fed. 12; Mcllwaine v. 
Ellington, 49 C. C. A. 446, m Fed. 578, 55 L. R. A. 933; Alexander 
V. Southern Home Building & Loan Ass'n (C. C.) 120 Fed. 963, 965. 

We shall not attempt to discuss at any length the objects sought 
to be accomplished by the building and loan associations that are 
springing up ail over the country, nor enter into any detailed review 
of the various statutes of the différent states authorizing their in- 
corporation, and making provisions for their protection, but shall 
endeavor to confine ourselves as closely as possible to the question 
whether or not the averments in the bill of complaint affirmatively 
show that the contract made between the parties hereto is unjust 
and inéquitable, and so unconscionable, in its nature and character, 
as to deprive appellant of any relief thereunder in a court of equity. 

The suggestion on behalf of appellees that the gênerai principles 
of equity, as applied to penalties and forfaitures, should be enforced 
in this case, is sufficiently answered by Earl, J., in Concordia Savings 
& Aid Ass'n v. Read, 93 N. Y, 474, 480. Among other things, he 
said : 

"This Is not a case where a larger sum Is made payable In conséquence 
of the nonpayment of a smaller sum, and payment of a larger sum is not 
imposed as a penalty; but this is a case where the whole of a spectfted sum 
becomes due because the partial payments are not made as stipulated, and 
the principles of law which authorize courts of equity sometimes to relieve 
from forfeitures do not apply to such a case as this." 

The theory upon which the court below rendered its opinion is 
that the transaction "was one of loan, and nothing else," and that 
the complainant is entitled only to its loan and interest, and cannot 
in equity be permitted to coUect installments or premiums required 
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in order merely to qualify the défendant to borrow money frotn the 
association. This theory has been sustained in some of the décisions 
in the state courts, cited by the appellees, notably in Utah (Howells 
V. Pacific States S., L. & B. Co., 60 Pac. 1025, 81 Am. St, Rep. 659) ; 
in Washington (Haie v. Stenger, 63 Pac. 554) ; and in Oregon (West- 
ern Loan Co. v. Houston, 65 Pac. 611). But the objection to it is 
that the courts, in order to sustain this view, ignore the contract 
Ereely and voluntarily entered into by the parties, with full knowledge 
of al! the conditions that might arise if the interest and premiums 
were not promptly paid, and make a new contract of a différent char- 
acter between the parties. 

It seems to hâve been contemplated by both parties when the con- 
tract was entered into in February, 1893, that the stock would mature 
in 84 months, which would require 84 payments, of $93.50 each — 
$66 premium and $27.50 interest— making a total of $7,854 of prin- 
cipal and interest to pay off and discharge the loan in 7 years. If 
this anticipation had been realized, and the premiums and interests 
specified in the contract had been fully paid, it certainly could not 
legally be said that the contract was unjust, inéquitable, or uncon- 
scionable, because, as a matter of fact, the full amount that would 
hâve been paid by Mrs. Green, if she had secured a loan from any 
of the banks in Oregon for a period of seven years at the légal rate 
of interest in said state, would hâve been in excess of what she would 
hâve been required to pay if the stock of the loan association had 
reached par within the time anticipated. But it is safe to say that 
she could not ordinarily hava obtained such a loan from any of the 
banks for such a length of time. The building and loan associations 
were organized to enable persons of limited means to borrow money 
and make small payments at stated times, but the money could not be 
procured unless the borrower bid for and obtained a certain number 
of shares of stock, proportionate in value to the amount loaned, one 
half of said shares as a premium, and the other half pledged as se- 
curity for the loan, as required by the by-laws of the association. 
The success of associations of this character dépends upon the prompt- 
ness of its members, investors, or borrowers in making their pay- 
ments. Perhaps the greatest drawback to the success of thèse in- 
stitutions is one arising from the default of the borrowers to make 
good their payments. But investors are also liable to withdraw their 
subscriptions in times of dépression or difïiculty, and the shares of 
stock are liable not to mature in seven years. 

In Endlich on Building & Loan Associations, § 149, the author 
says : 

"There is obviously a great différence between the case of a member who 
has fulfilled faithfully ail the requirements of his undertakings with the 
building association, of those which relate to the duties of membership gen- 
erally, as well as those which pertain to his position as a borrower, and that 
of a member who, after obtaining an advauce, neglects both classes of obli- 
gations, and renders himself liable to compulsory proceedings on the part of 
the Society, which the latter is bound to institute ail the more rlgorously as 
the success of the whole scheme dépends upon the performance of ail his 
duties as a member. Whatever, therefore, may be the advantages allowed to 
members voluntarily repaying loans, thèse provisions bave no application, 
and offer no immunlties, to those who become defaulters, and are upon that 
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ground sued by the association upon the covenants of thelr obligations. Hav- 
ing thus vlolated the rules of the soclety, they are not entltled to the beneflts 
held out to those who keep them, nor are they withln the meanlng of the 
statute deslgned to favor the conscieùtlous borrowers." 

Whethçr'the association ofifers a good and safe investment to ail 
of its subscribers is a question not hère necessary to discuss. Enough 
bas been shown to make it clear that the borrower investigated the 
business methods of the association, and with full knowledge thereof 
executed the contract, and, in the absence of any fraud, misrepresen- 
tation, deceit, mistake, or undue influence, ought to be bound by it, 
because, without such a showing, a court of equity ought not to dis- 
regard the contract which the parties deliberately made, and make 
a new contract for them. The gênerai rule is, we think, well settled 
that a court of equity is not authorized to set aside and annul a con- 
tract made by parties with full knowledge of ail the terms and condi- 
tions of the same, without it is clearly and satisfactorily shown that 
there was fràud, oppression, or undue advantage taken with référence 
to its exécution. Wann v. Coe (C. C.) 31 Fed. 369, 371; Vermont 
L. & T. Co. V. Dygert (C. C.) 89 Fed. 123, 124; Boyce v. Fisk, 110 
Cal. 107, 116, 42 Pac. 473; I Story's Eq. Jur. § 331. 

A contract équitable, fair, and just when made cannot be defeated 
by conditions subséquent that were not within the anticipations or 
expectations of the parties when the contract was made. Especially 
is this true where the results arising from the subséquent conditions 
were of a character over which the parties had no control, and for 
which they were in no way responsible. Marble Co. v. Ripley, 10 
Wall. 339, 354, 19 L. Ed. 955 ; Franklin Telegraph Co. v. Harrison, 
145 U. S. 459, 472, 12 Sup. Ct. 900, 36 Iv. Ed. 776; Blake v. Fine 
Mountain Iron & Coal Co., 22 C. C. A. 430, jÇ) Fed. 624, 639; 
Railroad Co. v. Railroad Co., 144 N. Y. 152, 162, 39 N. E. 17, 26 
L. R. A. 610; Southern R. Co. v. Franklin & P. R. Co., 96 Va. 693, 
709, 32 S. E. 48s, 44 L. R. A. 297. 

We are of opinion that the demurrer interposed to the complaint 
ought not to be sustained upon the ground claimed by appellees, 
that the stock subscription is not in any sensé a stock subscription at 
ail, but a mère expédient to secure unconscionable terms in the loan- 
ing of the money. But, in any event, such an assumption ought not 
to be drawn from any of the averments in the bill, which, upon de- 
murrer, are to be taken as true. We understand the law to be that 
payments of premiums on the stock are not premiums made upon 
the loan, but are to be applied solely to the crédit of the shares. ih^s 
view is certainly sustained by the great weight of authorities. Towle 
V. American B., L. & I. S. (C. C.) 61 Fed. 446, 448; Sullivan v. 
Stucky (C. C.) 86 Fed. 491 ; Andruss v. People's B., E. & S. A., 36 
C. C. A. 336, 94 Fed. 575, 580; MacMurray v. Gosney (C. C.) 106 
Fed. II ; Manship v. New South B. & L. A. (C. C.) no Fed. 845, 
855; Columbia B. & E. A. v. Junquist (C. C.) ni Fed. 645; Kinney 
V. Columbia Savings & L. A. (C. C.) 113 Fed. 359, 365; Clarksville 
B. & L. A. V. Stephens, 26 N. J. Eq. 351, 356; People's B. & L. A. 
V. Furey, 47 N. J. Eq. 410, 413, 20 Atl. 890; Cason v. Seldner, JJ 
Va. 293, 297. 
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In McNamara v. Oakland Building & Loan Association, 131 Cal. 
337> 343» 63 Pac. 670, appellant contended that if payment of the 
note could be enforced he had the corrélative right to offset his pay- 
ments and his earnings, and if he is granted this right it will appear 
from the évidence that the debt is paid. The court said : 

"Appellant la mistaken as to the nature of the agreements Into which he 
entered. He occupied the dual relation to the corporation of borrower and 
stockholder, each of which was distinct (rom the other. Under the scheme 
he could net be a borrower without becoming a stockholder, but he could be 
a stockholder without being a borrower." 

In the course of this opinion the court said : 

"Whether the Investment is a wise one to the borrower, who makes ail 
required payments, we are unable to say; but it Is clearly not so to one who 
cannot persist in his paymests until the scheme closes, or until the séries to 
which his shares belong has matured. We cannot find, however, either in the 
statute or in the by-laws, or in the contracta entered into, any authority for 
equity to Interpose so as to aid the unfortunate borrower in the situation of 
plaintiff. • * » We hâve seen that plaintifC will receive as a crédit on 
his debt the value of his shares when sold, and, as thèse shares represent his 
Interest in the association, he will thus receive ail that he is entitled to, as 
a defaulter, upon any principle of equity." 

In Manship v. New South B. & L. A., supra, the court discussed 
the principles applicable to this case at great length. Among other 
things it said: 

"To enter at large upon the discussion of the principles upon which build- 
ing and loan associations are founded would serve no useful purpose. It Is 
enough to say that their contracts with their members hâve given rlse to 
an enormous amount of litigation within the last few years, and soine différ- 
ence of opinion by the courts. I thlnk a majority of the states of the Union 
recognize the validity of such contracts, and there is no doubt that the weight 
of authority is in favor of upholding what are known as building and loan 
contracts. • * ♦ Liberty to contract is one of the essential éléments of 
freedom, and one of the most valuable rights incident to our institutions, 
and it is very difflcult for me to see any reason in law or morals why a party 
desiring to become a member of a building and loan association may not do 
so; and If he desires that a part of his contributions shall be credited upon 
the amount borrowed by hlm, and that a part shall go to swell the loan fund 
of the association, to be loaned to his fellow members of the association, and 
In this way swell the profits and increase the value of his stock there in, 
and thereby hasten its maturlty, I see no reason why he should not be per- 
mitted to do so, and why his contract might not be enforced according to his 
agreement; and, furthermore, I fail to understand what right the court, 
which may be called upon to enforce such contract, has to appropriate his 
stock payments or his payments of premiums in any other way than he 
agreed by his contract that they should be appropriated. * * » The ar- 
bitrary appropriation of premiums and stock payments to the liquidation of 
the debt of a borrowing member of a building and loan association, or the 
arbitrary combining of premiums and interest charges in order to constitute 
usury in a contract which is plalnly written and easily understood, in direct 
contravention of the undlsputed terms of the contract, is unjustiflable." 

In view of what has already been said, it is manifest that the con- 
tention of appellees that this court has no jurisdiction of this case 
is without merit. The mathematical computation made by counsel 
is principally based upon the theory entertained by the court below, 
that appellant is only entitled to the amount of its loan and interest. 
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Thé avérments in the bill of complaint clearly show that the amount 
alleged to be due is sufScient to give this court jurisdiction. 

The decree of the Circuit Court is reversed. Appellees will be 
given a reasonable time to answer the bill of complaint. 



GLIDDBN V. COWEN et al. 

(Circuit Court of Appeals, Sixth Circuit. June 2, 1903.) 

No. 1,074, 

1. Attoknets— Allowanck op Fées from Fcnd in Court. 

Oounsel associated in a lltigation through separate employments, and 
having no partnershlp relation to each otlier, cannot properly be treated 
as partners in awarding them compensation from the fund recovered, 
and be placed on an equality, regardless of the amount and value of tlie 
services rendered by each. 

2. Samb— Appbal from Okder— Mattbrs Reviewablb. 

On an appeal by one of a number of attorneys from an order of a Cir- 
cuit Court awarding them compensation for services rendered In a suit 
from a fund in court, the Circuit Court of Appeals is not conflned to the 
question of the proper distribution between them of the entire sum al- 
lowed for the services, but the vrhole question of the value of the ap- 
pellant's services is open, and the court may make a redivision of the 
total amount so allowed, or may increase the allowance to the appellaut 
without disturbing the other allowances. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Thomas B, Paxton, for appellant. 
Joseph Wilby, for appellee Charles L. Spencer. 
Martin M. Durrett, for appellee H. P. Whittaker. 
Charles H. Stephens, for other appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal from a decree of 
the Circuit Court in the case of Cowen et al. v. Adams et al., fîxing 
and awarding the compensation to be allowed out of the fund recov- 
ered in that case, and remaining in the registry, to the several coun- 
sel who had been in the service of the complainants anterior to, and 
during the progress of, the litigation in that case which terminated 
in the recovery. 

Briefly stated, the history of the case is this: William Means, hav- 
ing become insolvent and claiming an interest as a benefîciary in the 
estate of his father, Thomas W. Means, made an agreement about 
the year 1890 with his wife and daughters to assign and convey 
to trustées for them his interest in said estate. Failing to do this, 
the wife and daughters instituted a suit against him in the court of 
common pleas for Greene cpunty, Ohio, for the enforcement of '""s 
agreement. Such proceedings were hâd in that suit that the plal-- 
tififs therein iii May, 1891, were awardéd a decree whereby the said 
interest of William Means bècame vested in trustées, Cowen, Wil- 
liams, aiid Frazier, for the benefît of the plaintififs, the wife and daUgh- 
terSi Th€ administrators of the estate of Thomas Means rejected the 
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claim of William Means to share in the estate of his father, and re- 
fused to recognize the right of the trustées to share in the distribu- 
tion. Thereupon the trustées instituted a suit in equity in the Cir- 
cuit Court of the United States for the district of Kentucky against 
the administrators and the other beneficiaries of the estate to estab- 
lish the validity of their claims. Thomas Means died testate; and 
the principal matters in controversy were the construction of his will 
and the efifect which certain advancements to William Means by 
Thomas Means in the lifetime of the testator had by way of satis- 
faction of the bequest to William Means contained in the will. A 
prolonged contest ensued in the Circuit Court, which terminated in a 
décision adverse to the trustées and the dismissal of their bill. 

The trustées appealed to this court, where the decree of the Cir- 
cuit Court was reversed, and a decree was ordered awarding to the 
trustées the relief prayed. Cowen v. Adams, 78 Fed. 536, 24 C. C. 
A. 198. The facts and a more minute statement of the questions 
involved than is now necessary are given in the opinion of this court 
there reported. ' 

The défendants prayed for a certiorari to the Suprême Court of 
the United States, which was allowed. The judgment was there af- 
firmed by a divided court. Adams v. Cowan, 174 U. S. 800, 19 Sup. 
Ct. 873, 43 L. Ed. 1188. A rehearing was obtained by the défend- 
ants. The case was again argued, and, a majority of the court con- 
curring in the décision, the judgment was again afïirmed. Adams v. 
Cowen, 177 U. S. 471, 20 Sup. Ct. 668, 44 L. Ed. 851. The sum re- 
covered by the final decree entered upon the mandate of the Suprême 
Court was $186,000. The counsel engaged in the service of the com- 
plainants during the progress of the suit in the Greene county court 
of common pleas and in the suit in the courts of the United States 
were Mr. Little, Mr. Glidden, the appellant hère, Mr. Whittaker, and 
Mr. Harmon, though not ail of them were employed throughout the 
litigation. Upon the fund being paid into court, the laat three of 
thèse counselors and Mr. Spencer, as surviving partner of Mr. Little, 
fîled their several pétitions in the court below for allowances there- 
from in compensation for the services each had rendered in the liti- 
gation producing it. An order of référence to a master to take testi- 
mony, ascertain and report what amounts should be paid to each of 
the counsel for their services, was made. Upon the hearing before 
the master it was contended for Mr. Spencer and Mr. Whittaker that 
they and Mr. Glidden should be treated upon the footing of partners, 
and that the three should be allowed equal sums. The master, against 
the objection of Mr. Glidden, adopted that view, and reported that 
each of the three was entitled to receive for his services the sum of 
$14,797, and that Mr. Harmon, who participated only in the case 
while in the Suprême Court, was entitled to receive $7,500. This 
resuit was reached by the master upon a basis adopted by him that 
the allowance to ail of them should be $51,892, or 28 per cent, of 
the sum recovered. Exceptions to this report were filed by ail the 
parties concerned; the exceptions by Mr. Glidden with which we 
are now concerned being that, among other things, the master had 
erroneoiisly assumed as the basis of his findings in référence to the 
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amount to be allowed to him that he and Mr. Little and Mr. Whit- 
taker occupied the relation of partners, and were therefore entitled 
to share equally in a gross sum fixed for ail of them, notwithstanding 
the inequality of the amount of service found by the master to hâve 
been individually rendered by them, and that the sum allowed to him 
was inadéquate compensation. 

The decree of the court states that the court modified the master'» 
findings, and found that no partnership existed between Mr. Glidden, 
Mr. Little, and Mr. Whittaker, that Mr. Glidden should be allowed 
the sum of $15,800, Mr. Spencer, survivor of Little & Spencer, and 
Mr. Whittaker should each be allowed the sum of $12,200, and that 
Mr. Harmon should be allowed the sum of $10,000. From this de- 
cree Mr. Glidden, Mr. Spencer, and Mr. Whittaker separately ap- 
pealed. Mr. Glidden's appeal is rested upon the claim that the al- 
lowance to him was too small ; those of Mr. Spencer and that of Mr. 
Whittaker seemingly were taken in anticipation that this court might 
upon Mr. Glidden's appeal, in which they were joined with the trus- 
tées as appellees, hoM that the master was right in treating them as 
entitled with Mr. Glidden to a gross sum, and then divide that sum 
to their préjudice; for they hâve, since taking their appeals, moved 
for leave to dismiss them, and this court upon the hearing granted 
such leave. The trustées did not take any appeal for the reason, 
as explained upon the hearing, that this court, though it might alter 
the allowances to be made to the several counsel as between them, 
yet would not allow them sums which collectively would exceed the 
amount allowed them by the Circuit Court; and that they therefore 
regarded the controversy as one between the counsel, in which the 
trustées were not interested. But this was a mistake, as will presently 
be made to appear. 

It is not shown, nor is it contended, that Mr. Glidden, Mr. Little, 
and Mr. Whittaker were in fact partners or had any agreement among 
themselves, or with the trustées, that they should be regarded as 
partners in the conduct of the litigation in which they were employed. 
It was the common case of the employment of several counsel, not 
otherwise associated, in a case without any agreement except that 
implied to pay them each such sum as their services should reasonably 
deserve. The master was clearly in error in adopting the theory pro- 
posed to him that those counselors should be treated as partners, 
and therefore entitled to share equally in a gross sum to be awarded 
to the partnership — an error which may hâve seriously distiirbed in 
the sequel the proportionate sums which are to be allowed to counsel. 
We do not say that in fact the result is erroneo«s or unjust; for, 
as the matter stands, we hâve only to détermine what sum Mr. Glid- 
den should be allowed, and this détermination is not afifected by the 
question whether the sums allowed to others are too large or too 
small. 

No one can doubt upon reading the record that Mr. Glidden bore 
the brunt of the struggle for the beneficiaries of the trust from the 
beginning to the end. He was ably and faithfully assisted by Mr. 
Little and Mr. Whittaker in the actual litigation preceding the re- 
moval of the principal case from this court to the Suprême Court 
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and by Mr. Harmon in that court, but the responsibilîty for the man- 
agement of the contest rested mainly with him. The master in his 
report on the référence said: 

"If It be proper within the scope ot thls report to refer to such matter, I 
désire to state that the testlmony throughout bears witness to the fact that 
Mr. Glidden was consldered the 'leadlng counsel,' in the sensé that to him 
ail matters were finally referred for détermination. His was the personality 
domlnating the entire proceeding, his office was the rallying point and head- 
quarters, and as a matter of fact the évidence shows that he performed a 
larger portion of the labor than any one other counsel." 

And, without going over the incidents of the protracted contro- 
versy, we think it just to say, intending no disparagement of his asso- 
ciâtes, that the outcome was largely due to his persistent endeavor and 
watchful management. Matters collatéral to the litigation, but nec- 
essary to be attended to in order to préserve the tund, were looked 
after by him, and serious losses prevented; such as the pressure of 
creditors of William Means, with whom Mr. Glidden effected a very 
favorable settlement of a large indebtedness, and the prévention of 
an unnecessary sale of a considérable body of stocks belonging to the 
estate of Thomas Means at a sacrifice, which stocks subsequently prov- 
ed an important factor in the value of that estate. 

It would be too long a narration if we were to go into the détails 
of the proceedings and the incidents of the Htigation. It appears 
that the matter of compensation has by common consent been ex- 
tended so as to include the services in the suit in the Greene county 
court of common pleas, although they were not strictly within the 
order of référence. We shall deal with the decree under review upon 
the same footing. 

Another circumstance which should not be overlooked is that it is 
more than doubtful whether the compensation which the court is al- 
lowing to counsel could ever hâve been made but for the favorable re- 
suit of the suit. And the varying opinions of the judges show that 
the case was close and doubtful. The beneficiaries, while they would 
no doubt hâve been willing to pay their counsel if the resuit had been 
adverse, yet their other resources were limited and the possibility 
remote. If this be so, it is an évident reason why the compensation 
of counsel should be a full and fair reward for the services which 
hâve brought about so favorable a resuit. 

While the question of compensation in such cases is to some extent 
a matter of discrétion, it is not wholly so. We should not feel in- 
clined to disturb the decree of the lower court except for very per- 
suasive reasons. But we cannot resist the strong impression that 
the appellant was not allowed by this decree the compensation to 
which he was justly entitled, and our conclusion is that the decree 
should be modified by fîxing the compensation to be allowed the ap- 
pellant at the sum of $20,000, less the amount of sums already re- 
ceived by him from the beneficiaries, or the fund applicable to pay-' 
ment for his services, and such balance to be paid from the fund in 
the registry. 

The appellant will be entitled to recover his costs hère and în the 
court below. It appearing that the costs incurred in this court hâve 
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been to a considérable extent due to the appeals of Mr. Spencer and 
Mr. Whittaker, the disposition of which we were unable to make 
until the hearing, when the record could be fully examined, we think 
those parties, who are also appellees hère, should each share with the 
trustées in paying the costs of this court to the extent of one-third 
thereof. They were properly made appellees; for Mr. Glidden's 
appeal brought up the whole question of the value of his services, 
and not simply the ruling of the court below upon a particular ques- 
tion involved in the conclusion from which the appeal was taken. 
It was open to us to hold that the master was right in adopting the 
theory contended for by those appellees, that the services of the three 
were joint, and in settling upon a lump sum to be allowed to them 
jointly, but disagree with him in respect to his conclusion that they 
were partners, and hold that they were entitled to share in différent 
proportions according to their respective contributions of service. 
It is obvious that a condition would be presented in which they would 
be proper, if not necessary, parties. 

A decree modifying the decree of the court below and conforming 
to the foregoing conclusions will be directed to be entered. 



DOLAN V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. May 25, 1903.) 

No. 753. 

1. Criminal Law— Evidence— Statkmbnt bt Thied PEneoN. 

A statement tending to show a conspiracy to commit a crime between 
the person making it and the persons to whom it was made is not ad- 
missible against a third person who was not présent, and to whom it 
Is not shown to bave been communicated, on his trial for the crime, 
unless bis connection with the conspiracy is afiirmatively shown. 

2. Samk — Instructions — Assumption of Facts. 

It Is error for the court in Instructing the Jury to assume the existence 
of a fact which it is the province of the jury to détermine from the évi- 
dence or of one in support of which there was no évidence. 
8. JuEORS— Actuat^ Bias— Opinion Founded on Testimony. 

Under a statute providing that an opinion upon the merlts of the case, 
formed or expressed by a Juror "frorû what he may hâve heard or read," 
shall not dlsquallfy him unless the court is satisfled that he cannot dis- 
regard such opinion and try the case Impartially (Peu. Code Alaska, Act 
March 3, 1899, tit 2, c. 14, § 127, 30 Stat. 1298, c. 429), the source of the 
Information from which a juror's opinion is derived is an important con- 
sidération, and a challenge for bias should be allowed against a juror 
who bas formed or expressed an opinion as to the guilt or innocence 
of a défendant chargea with crime, based upon the testimony of wit- 
nesses sworn in court bearing dlrectly on the issue to be trled, notwith- 
standing his déclaration under oath that he could try the case falrly and 
Impartially. 

On Rehearing. 

For former opinion, see ii6 Fed. 578, 54 C. C. A. 34. 



î 3. See Jury, vol. 31, Cent Dig. §§ 460, 437. 
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James E. Fenton, W. H. Metson, and W. H. Bard, for plaintif! in 
error. 

Edward J. Banning, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. For the former opinion in this case 
see Dolan v. United States, Ii6 Fed. 578, 54 C. C. A. 34. Tlie court 
granted a rehearing herein in order that the whole case might be again 
reviewed. One of the instructions is deserving of a careful consid- 
ération. It reads as foUows: 

"If from the évidence you find that, at the tlme Wilson Misener made the 
statement as testifled to by Palmer, the défendant Dolan was already In col- 
lusion and conspiracy with the défendants Allen and Hawkins, or, as a re- 
suit of the communication of the statement made by Misener, Dolan joined 
Allen and Hawkins soon foUowing such statement, and that when eaid Wilson 
Misener used the pronoun 'he' in the conversation testified to by Palmer he 
meant and was ^nderstood to mean R. J. Embleton, it is a circumstance you 
may consider." 

In considering tliis instruction, it must be remembered that the 
plaintifiE in error was jointly indicted with George Allen and George 
Hawkins for the crime of robbery against the person of one R. J. 
Embleton ; that they were each tried separately and convicted. The 
record shows that the testimony of Palmer was to the efïect that he 
overheard a conversation in the Grotto Saloon, in Nome, between 
the défendants Hawkins and Allen and one Wilson Misener. Con- 
cerning this testimony, and the substance and relevancy thereof, the 
following proceedings were had : 

"The Court: Q. Who did this conversation take place between? • » * 
A. This conversation which I heard took place between Misener, Hawkins, 
and Allen. Mr. Wood (TJ. S. Attorney): Now, where were they at that time? 
A. They were in the Grotto Saloon, down towards the lower end of the bar. 
Q. Tell the jury whether or not at that time they were talking together? 
A. They were. Mr. Fenton: I think it but fair, your honor, before he repeats 
this conversation, to ascertain whether or not Dolan was présent at the time. 
I would like to examine him before he goes into this conversation. The 
Court: You may ask him. Mr. Fenton: Q. * * » Was Dolan there at 
the time you heard this conversation which you say was addressed to Allen 
and Hawkins by Misener? * * * A. He was not. That is, I dld not see 
him there at that time. Q. You do not know that Dolan was there, do you? 
A. I did not see him there at that time. Q. Was he there at the time when 
this conversation took place, with Misener, Hawkins, and Allen? A. No, sir. 
* * * The Court: He may answer, and I will say that if it appears not 
to be admissible I will instruct the jury not to consider it, and they will not 
consider it. * * * Mr. Woodi Go ahead now, and tell the jury what was 
said there. A. The conversation took place between two of the défendants 
(Hawkins and Allen) and Wilson Misener. They were talking together, and 
Mr. Embleton had been in at the time. Misener says, 'He has got a roll, 
and I will take him down the street, and you stick me up.' • • • The 
Court: Q, How long was It before you heard this conversation between 
Misener, Allen, and Hawkins that you saw Dolan there in the Grotto Saloon? 
A. Some time before. The Court: Q. How long before, if you can state? A, 
I could not state; he was in there the forepart of the nlght" 

The court failed to instruct the jury not to consider the testimony 
of Palmer, but gave in lieu thereof, at the close of the case, the in- 
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struGtion complained of. The record shows that objections were made 
and exceptions taken to ail the rulings of the court in relation to this 
testimony upon the ground that Dolan was not présent, and that the 
testimony was not binding upon Dolan, and did not tend to show 
a conspiracy, and on the further ground that it was the déclaration 
of a third party, and not of défendant Dolan. 

With référence to the testimony that Dolan was in the saloon the 
forepart of the evening, it must be borne in mind that Embleton 
came in near midnight, and the robbery did not occur until about 2 
o'clock next morning. We are of opinion that, under ail the facts 
and circumstances of this case, this instruction ought not to hâve 
been given. The rule is, of course, well settled that where the exist- 
ence of a conspiracy is afïirmatively shown the défendant would be 
bound by the acts and déclarations of his co-conspirators, but the 
conspiracy must be shown before a défendant can be bound by any 
déclarations not made in his présence. The statement of Misener 
might hâve a tendency to show that he had conspired to rob Emble- 
ton with the aid and assistance of Allen and Hawkins.'but upon what 
theory it could be applied to Dolan as a circumstance tending to 
show a conspiracy on his part the record fails to show. We are of 
opinion that the court invaded the province of the jury in the giving 
of this instruction, in this: that it assumed as an established fact 
that Misener made the statement testifîed to by Palmer instead of 
leaving this question of fact to be decided by the jury, contrary to 
the well-settled principles of the law, and in direct opposition to the 
provisions of section 157 of the Pénal Code of Alaska (Act March 3, 
1899, tit. 2, c. 15, § 157, 30 Stat. 1302, c. 429). It aiso assumed as 
a fact that at the time "Wilson Misener made the statement the de- 
fendant Dolan was already in collusion and conspiracy with the de- 
fendants Allen and Hawkins." There was no testimony of any pre- 
vious collusion or conspiracy between Allen and Hawkins and Dolan. 
It also assumed as an established fact that the statement made by 
Misener was communicated to Dolan. There is no évidence in the 
record that any such statement was ever communicated to him. 

In State v. Hatcher, 29 Or. 309, 320, 44 Pac. 584, 587, the court, 
in construing section 200, Hill's Ann. Laws Or. 1892, which is iden- 
tical with section 191 of the Alaska Code of Civil Procédure (Act 
June 6, 1900, tit. 2, c. 17, § 191, 31 Stat. 361, c. 786), held that "an 
instruction that assumes the existence of a fact which should be left 
to the jury for ascertainment is erroneous. Yarnberg v. Watson, 13 
Or. II [4 Pac. 296]." 

In II Ency. PI. & Pr. 128, it is said that "it is error for the court, 
in instructing the jury, to assume the existence of facts in support of 
which there is no évidence. This constitutes a direct perversion 
of the testimony upon which alone the jury are to render their ver- 
dict. The court, as well as the jury, is to consider only the testi- 
mony ofïered in court." 

See, also, the numerous authorities there cited, including Jones v. 
Randolph, 104 U. S. 108, 26 L. Ed. 671 ; Davis v. Patrick, 122 U. S. 
138, 7 Sup. Ct. 1102, 30 L. Ed. 1090; People v. Matthia, 135 Cal. 442, 
448, 67 Pac. 694. 
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The giving of this instruction, in the light of ail the circumstances 
disclosed by the record, was evidently prejudicial to the substantial 
rights of the défendant, and is of itself sufïicient to authorize a new 
trial. But in relation to one other point relied upon by counsel in 
the pétition for rehearing, it is deemed proper to say that a trial 
by jury should always be fair and impartial. The jurors selected to 
try either a civil or criminal case should be free from préjudice or bias. 
Impressions received or opinions formed or expressed as to the guilt 
or innocence of a défendant accused of crime, based upon rumor, 
or from reading newspaper accounts, can, in most instances, be 
readily removed ; and in such cases, where the jurors upon their voir 
dire testify that they could disregard any opinion that they had 
thus formed or expressed, and try the issues in the case impartially, 
the rule laid down in the former opinion, in so far as it applies to 
such cases, is unquestionably correct. But, if such opinions hâve 
been formed or expressed upon the testimony of witnesses duly sworn 
in a court of justice bearing directly upon the issue to be tried, the 
trial court should always allow a challenge for bias to such a juror, 
notwithstanding the fact that such juror déclares under oath that he 
could fairly and impartially try the case, for opinions thus formed 
cannot so easily be brushed aside. A répétition of the same testi- 
mony by the same witness under oath would naturally strengthen 
the opinions hitherto formed upon the previous trial. In the lan- 
guage of Chief Justice Marshall in United States v. Burr, Fed. Cas. 
No. 14,692g: 

"Such a person may believe that he wlll be regulated by testimony, but 
the law suspects him, and certainly not without reason. He will listen with 
more favor to that testimony whlch confirms than to that whlch would 
change bis opinion. It Is not to be expected that he "wlll welgh évidence or 
argument as fairly as a man whose judgment is not made up in the case. It 
is for thls reason that a juror who bas once rendered a verdict In a case, or 
who has been svrorn on a jury which has been dlvlded, cannot again be svrorn 
in the same case. He is not suspected of Personal préjudices, but he has 
formed and delivered an opinion, and Is therefore deemed unût to be a juror 
in the cause." 

Trial courts should constantly keep in mind the distinction as to the 
sources of information from which the opinions of the jurors were 
derived. Their discrétion in the one case of hearsay and newspaper 
reports can be exercised (subject of course to review), while in the 
other case they would always be safe in excusing the juror. 

Our attention has not been called to any case where the action of 
the court in refusing a challenge to a juror who has formed and ex- 
pressed an opinion as to the merits of the case from hearing the 
sworn testimony of witnesses has been sustained in an appellate court, 
and, in our opinion, it is a safer and better course, where such opin- 
ions are, in part (as well as in whole), formed from the hearing of a 
portion of the testimony given by a witness under oath, to allow the 
challenge. 

The judgment of the district court is reversed, and the cause re- 
manded for a new trial. 
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AKMOUR y. B. BEMENTS SONS. 

(Circuit Court of Appeals, Slxth Circuit. June 16, 1908.) 

No. 1,157. 

1. Corporations— Rborganization—Ideiititt of Old and New Corporations. 

A new corporation, regularly organized by the officers and stockholders 
of an existing corporation for the purpose of acquiring its property and as- 
sets, and whlcli does acqulre the same by purchase at judiclal sales, cannot 
be treated as a continuance of the old corporation, and liable at law for 
its debts, whatever may be Its liability in equity to creditors of the old 
corporation in respect to the property, if fraud is shown in the transfers. 

2. Same— Lbgalitt of Organization— Collatéral Attack. 

The legality of the organization of a corporation cannot be attacked 
collaterally in a private suit against it, but only in a direct action by the 
State. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Thomas, Cummins & Nichols, for plaintifï in error. 

Cahill & Wood (S. T. Douglas, of counsel), for défendants in error. 

Before LURTON and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action of debt, brought by 
the plaintiflf in error against "E. Bement's Sons," a corporation organ- 
ized under the laws of Michigan, to recover the amount of four sev- 
eral judgments theretofore obtained by différent parties against "E. 
Bernent & Sons," also a Michigan corporation, but organized at an 
earlier date than the other. The plaintifï claims to own thèse judg- 
ments by assignment from the parties in whose favor they were ren- 
dered, and he sues this défendant, "E. Bement's Sons," upon the 
theory that it is the same corporation, with a new name, as "E. Be- 
rnent & Sons," against which the judgments were recovered. Certain 
transactions to which thèse corporations were parties, occurring about 
the time of the organization of the new company, are set out in the 
déclaration in support of the plaintiiï's contention that the new cor- 
poration is identical with the old. The défendant appeared and plead- 
ed the gênerai issue, and gave notice of certain spécial matter which it 
would prove thereunder. The case came on for trial before the court 
and a jury, and upon the opening statement by counsel for the plaintifif 
of the facts which the plaintifï expected to prove to maintain his suit, 
the court, either upon its own motion or upon objection of counsel for 
défendant — it is not clear which — indicated its opinion to be that, 
upon the facts pleaded and stated, no cause of action was shown which 
would entitle the plaintifï to recover in this suit against the new cor- 
poration, and the jury was directsd to find a verdict for the défendant. 
To this direction counsel for the plaintifï excepted. This exception 
présents the main controversy upon this writ of error. 

It becomes necessary, therefore, to go into furthei- détail of the facts 
alleged upon which the plaintifï relied to maintain his right to recover; 

V 1. See Corporations, vol. 12, Cent Dlg. g 2316. 
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the vital question being whether such facts would justify the conclusion 
that the défendant was identical with the corporation against which 
the judgments sued on were rendered. For we think that in a suit 
of this character, where there has been no assumption of the debts of 
the old corporation, and the circumstances négative any purpose to 
assume them, it must appear that the défendant corporation is the 
same légal entity as that whose obligation is sought to be charged 
upon it, as one of its own ; that is to say, it must be the same légal 
person, having a continued existence under a new name. Trust Co. 
V. Bridges, 57 Fed. 753, 6 C. C. A. 539. 

The case as stated in the déclaration and supplemented by certain 
agreed facts is this : The corporation, "E. Bernent & Sons," was 
organized and had been engaged in the business of manufacturing 
and selling agricultural implements at Lansing, Mich., for several 
years prier to 1896. On May i6th of that year, having become finan- 
cially embarrassed, it executed two mortgages, one of its real and one 
of its chattel property, to Edward Cahill, in trust for certain named 
creditors, to secure the sum of $150,000, in three equal payments in 
30, 60, and 90 days, respectively, and also at the same time executed 
two other mortgages, one of the same real property and one of the 
same chattels, to Arthur O. Bement, its président, in trust for the rest 
of its creditors, to secure the sum of $190,000, in three equal payment* 
in 4, 5, and 6 months, respectively. Thèse second mortgages ex- 
pressly stated that they were given subject to the first. As is seen. 
the sum total of the indebtedness thus secured amounted to $350,000 
It is stated under a videlicet that the property was of the value ol 
$700,000. The assignors of the plaintiflf, namely, the Belfont Iron 
Works Company, the Schloss Iron & Steel Company, the Canton Steel 
Company, and Rogers, Brown & Co., who were creditors secured by 
the second mortgages above mentioned, representing about $9,500 of 
'the debts, refused to accept the securities, and brought suits against 
E. Bement & Sons, some in the state and some in the fédéral courts, 
to recover their demands, and recovered the judgments which they 
assigned to the plaintiff. Some of thèse creditors issued exécutions 
and filed bills in aid thereof, alleging fraud in the making of the mort- 
gages, which are pending. One dismissed its bill. Rogers, Brown & 
Company did not take out any exécution. 

Bement & Sons compromised $60,000 of the debts of the second 
mortgage at 50 cents on the dollar, and proposed to the holders of the 
other debts to settle their claims by paying one-half thereof in the 
company's stock and one-half in the company's bonds secured by a 
mortgage upon its property. But this involved the discharge of the 
'mortgages which already covered it ; and, while most of the creditors 
assented, the scheme fell through because some of them refused. 
Thereupon A. O. Bement, the trustée in the second mortgages, took 
possession of the mortgaged chattels, duly advertised them for sale, 
and sold them at public auction, pursuant to the power contained in 
the mortgage. They were bid ofif for the sum of $100, which it is 
alleged was not in fact paid, by Clarence E. Bement, one of the direct- 
ors of E. Bement & Sons. A. O. Bement, who was trustée of the sec- 
ond mortgage of the realty, also fîled in the state circuit court for 
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Jngham county a bill to foreclose the mortgage, and included as de- 
fendants ail the assignors of the plaintiff except the one who had not 
obtained any lien. At this time ail the remaining creditors of E. Be- 
rnent & Sons, except the assignors of the plaintifï, had accepted the 
proposition of the company to settle their claims for its stock and 
bonds. The foreclosure suit proceeded to a decree of sale. 

Meantime a new corporation, styled "E. Bement's Sons," had been 
organized, by those who had been the principal stockholders in the old 
corporation, under the provisions of the laws of Michigan, with capital 
stock in the amount of $20,000, for the purpose of carrying on the 
same kind of business, in which corporation the directors in the old 
corporation were also the directors. But the stock of the new corpo- 
ration, except one share each to the ofïîcers, was taken by the sons of 
two of them and the wife of another, who it is alleged were without 
means to pay for the stock. The real estate was sold under the above- 
mentioned decree of foreclosure of the second mortgage for the sum 
of $101,000 to the new corporation, "E. Bement's Sons," to which 
the old corporation had already conveyed the equity of rédemption 
for a nominal considération. It is alleged that this considération, the 
$100,000, was not paid. But this means that it was not paid in cash ; 
for it is conceded that the solicitors for the complainant receipted for 
the purchase price and that the sale was confirmed. Clarence E. 
Bernent, who had bought for the purpose, also conveyed the chattel 
property to the new company; and thus the new company, through 
foreclosure of the second mortgages and the satisfaction of the pur- 
chase price on such foreclosure to the creditors, became possessed 
of the assets of the old, subject to the first mortgages given in trust 
to Cahill ; and it has been carrying on the same business, which, in- 
deed, had been carried on continuously from the beginning. The 
plaintifï, however, allèges that the organization of the new company 
was made by the ofïîcers of the old company with intent to transfer 
to it the assets and business of the old company without paying its 
debts, and thereby defrauding its creditors, some of whom the plaintifï 
represents. And it may be shortly stated that it is charged that ail 
of the proceedings subséquent to the giving of the mortgages of May 
16, 1896, and ending with the acquirement of the assets of the new 
corporation, were taken and had with the intent and purpose of de- 
frauding the creditors of the old one. 

From thèse premises the plaintifï draws the conclusion that the so- 
called corporation, "E. Bement's Sons," is simply a continuation of the 
original corporation, "E. Bernent & Sons," and is subject to his suit in 
its new name. But we think the Circuit Court was right in holding 
that the plaintifï's contention cannot be maintained. Many cases hâve • 
arisen in which creditors of a defunct corporation, pursuing the assets 
of their debtor into the hands of a new corporation built upon the 
wreck of the former, hâve been allowed to reach and appropriate such 
assets to the payment of their debts, upon the ground that the trans- 
fer from their debtor was fraudulent and void as against its creditors ; 
and in such cases the courts, looking at the transaction with a view to 
discovering the motive which inspired it — that is to say, whether it 
was an honest and lawful purpose, or was a fraudulent and self-serving 
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one, resulting in a trust or other advantage for those who effected the 
transfer — hâve often characterized in broad language the second cor- 
poration as substantially the same with its predecessor, and hâve 
awarded a remedy against the transfer, if the purpose was fraudulent. 
But this is done, not upon the ground that the new corporation is 
identical with the old in a strictly légal sensé, and therefore the one 
upon which the obligation to pay rests, but upon the ground that it 
has unlawfully obtained assets which it is bound to surrender to the 
creditors. i Morawetz on Corp. § 791. Undoubtedly, if a corpora- 
tion were simply to change its name under a statute permitting it to 
do so, or were to amend its charter, or be otherwise modified or 
transformed, or be consolidated with another, under like authority, the 
corporation ensuing would hâve a continued identity with the former. 
Its essence and franchises are substantially continued, and the corpo- 
ration is not extinguished. In such cases, nothing occurs which ex- 
tinguishes its obligations. In some instances, where such change is 
serious, as in the case o£ consolidation, the statute authorizing it ex- 
pressly déclares that the new corporation shall become liable for the 
debts and liabilities incurred by the constitutent members ; and it has 
been held that without any statutory déclaration it would be implied 
that such debts and liabilities would pass with the franchises and assets 
of the constituents to the corporation in which it became merged. 
But no such conséquence happens simply because a new corporation is 
formed by those who are concerned in an existing one. Sometimes 
peculiar circumstances arise in the succession of corporate organisa- 
tions in which the powers of a court of equity may be properly invoked 
to work out the rights of parties. In such cases, if justice requires it, 
the court will look beyond matters of form, and treat the corporation 
as an association of individuals, and, on bringing the parties before it, 
may administer équitable rights as the nature of the case may require. 
But a court of law, which recognizes a corporation only as a distinct 
entity, and must proceed upon strictly légal methods, has not the 
means, and is not therefore the proper forum in which, to investigate 
and adjudge such matters. 

It is of common occurrence that an insolvent corporation is com- 
pelled to go into liquidation. The individuals who compose it seek 
to save what they can from the wreck by organizing themselves in a 
new corporation, and buying such of the properties of the former cor- 
poration as they can profitably use in the new. No principle of law is 
violated by their forming the new organization ; and no right of the 
creditors of the old organization is injured, provided its assets are 
lawfully acquired by the new one. If they are not lawfully acquired, 
the creditors hâve the same right to pursue the assets as they would 
hâve if any other person had unlawfully acquired them; and it is 
difificult to find any basis for any other equity which they could claim 
as inuring to them from the transaction. The stockholders of an in- 
solvent corporation are not bound to maintain the corporation in a 
hopeless struggle. The claims of creditors do not impose such an 
obligation, and public policy requires that they should be free to en- 
gage in new enterprises. They may do this, but they cannot gain profit 
from the assets of the corporation, to the détriment of the lawful 
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rights of creditors, any more than any other person may. To b& sure, 
the relation of the stockholders, and especially of the directors, to the 
subject-matter, may afiford reason for close scrutiny of such transac- 
tions ; but in the end the question is one of fair dealing in the exercise 
pf a légal right. i Morawetz on Corp. § 8i i . Ail this is inconsistent 
with the idea that a new corporation, organized with the intention of 
acquiring for it the assets of an existing one, must, upon acquiring 
them, be regarded as the old corporation in a new dress, and so liable 
for the old debts. The fact that the directors are the same persons 
as the directors of the old bas no tendency to prove the identity of the 
corporations, where, as hère, each is conceded to be separately organ- 
ized at widely diflferent dates, with différent stockholders and with 
différent stock, under laws which, when complied with, create a dis- 
tinct légal body, having rights and duties conferred and imposed upon 
it by its separate charter. 

We do not enter upon the considération of questions raised in regard 
to the regularity of the organization of the new company, as afïected 
by the suggestion that no part of the capital stock was paid in cash, 
a question in which the plaintiflf apparently has no concern, or whether 
in fact there was any f raud in the acquisition of the property of the old 
company by the new, because, fîrst, the validity of the incorporation 
cannot be tested in this collatéral and private suit, but only in a direct 
proceeding by the state (i Morawetz on Corp. § 2022), and because, 
secondly, the question whether there was any fraud in the transîer 
from the one corporation to the other which afïected the validity of 
such transfer has no relevancy to the question whether the new cor- 
poration is liable to pay the debts of the old, however important it 
might be in a suit prosecuted for the purpose of subjecting the assets 
transferred to the payment of the debts of creditors. 

The plaintifif sues the défendant, "E. Bement's Sons," as "a cor- 
poration organized and doing business under the laws of Michigan," 
and allèges in his déclaration that it was organized and incorporated 
"for no other purpose than to purchase said real and personal prop- 
erty of said E. Bernent & Sons at said pretended and fraudulent sales" 
— meaning the foreclosure sales — "without any considération and re- 
lieved from the claims, demands, and liens of the plaintifï and his as- 
signors," and also "avers that the said E. Bernent & Sons has ceased 
to do business, and by said fraudulent transfers of ail its real and per- 
sonal estate to the défendant has placed ail its property aforesaid be- 
yond the reach of exécution, and the said défendant is now in posses- 
sion thereof, and claiming and asserting ownership of said property by 
reason of said alleged and fraudulent sales." Thèse averments amount 
to a concession of the incorporation of the défendant, de facto sales 
of the property to it by the other company, and a claim that the sales 
were, as against creditors, fraudulent and void. But, if it were true 
that the défendant was the same corporation as the old one, there could 
be no such thing as a sale even de facto ; for that could only be where 
a sale is possible, and, moreover, there would be nothing in the way of 
levying exécution upon the property, or selling under one already 
levied. Perhaps a biU in equity in its aid might be expédient. But 
that is another subject with which we bave not now to deal. 
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The view we take of the main question renders it unnecessary to 
prolong the considération of the case in respect of incidental questions. 
The judgment must be afSrmed, with costs. 



MOUNTAIN COPPER CO., Limited, v. VAN BUREN et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 25, 1903.) 

No. 913. 

1. Master and Servant— Action fok Injury to Servant— Proof dp Master's 

Nb0LIGENCE. 

In an action to recover for the death of an employé killed by the cav- 
ing in of a mine, in vphich there is no question of contributory négligence 
or the négligence of a fellow servant, but tlie right to recover dépends 
Solely on the négligence of défendant, the burden of proof on such issue 
rests on the plalntiff, and the fact of the cave-ln itself carries no pre- 
sumption of négligence. 

Hawley, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of CaHfornia. 

Van Ness & Redman and W. S. Goodfellow, for plaintiff in error. 
James G. Estep, George O. Perry, and Campbell, Metson & Camp- 
bell (C. H. Oatman, of counsel), for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This was an action for damages, brought by 
the heirs at law of John Van Buren, deceased, for the death of the lat- 
ter, which occurred by reason of a cave in the mine of the plaintifif in 
error, in which the deceased was at the time working, engaged in 
shoveling the ore into cars for carriage to the surface. 

There was in the case no question of contributory négligence, nor 
any question of neghgence on the part of a fellow servant; the com- 
plaint counting solely upon the négligence of the défendant company, 
the plaintiff in error hère. On the trial, évidence was given on the 
part of the plaintifïs tending to show the alleged négligence on the 
part of the défendant, and there was évidence given by the défendant 
tending to show that there was no négligence on its part. The court 
below instructed the jury, among other things : 

"In considering the évidence in this case, you will remember that the bur- 
den of proof Is upon the plaintiffs to show that the cave in the mine of the 
défendant which resulted in the death of Van Buren was caused by the nég- 
ligence of the défendant. In this connection you will, however, conslder ail 
the facts and circumstances connected with the location, action, and extent 
of the cave itself which appear to be establlshed by the évidence. And if 
such facts and circumstances furnish no évidence of a lack of reasonable 
care and diligence on the part of the défendant in preventing the cave, and 
in keeping the place where the deceased was at work in a reasonably safe 
condition, then the cave itself would furnish no évidence of négligence on the 
part of the défendant. But If, on the other hand, such facts and circum- 

5 1. See Master and Servant, vol. 34, Cent Dig. §S 881, 895, 898. 
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Stances, connected wlth the cave Itself, Its location, action, and extent, fnr- 
nlsh eyldence of the absence of such reasonable care and diligence on the 
part of the défendant, you wlll take that fact into considération in arrivlng 
at your verdict." 

That instruction was followed by this, to which an exception was 
reserved by the plaintiff in errer : 

"Where, In a case of this character, there Is no clalm on the part of the 
défendant that the deceased or injured party contributed to the accident, 
the caving of the stope to the extent described In the testimony in this case 
Is itself prima facle évidence of neglect on the part of the défendant to keep 
the place of work in a safe condition; and it is for the défendant to show 
that it was without f ault, and that the cave was the resuit of some movement 
of the mass of rock that could not hâve been prevented by reasonable care 
and diligence." 

This latter instruction is not only in conflict with the one first 
quoted, but it is contrary to the rule of law declared to be applicable to 
such cases by the Suprême Court in the c^se of Patton v. Texas & 
Pacific Railway Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361. 
That, like the présent case, was an action by an employé against his 
employer, in which there was no question of contributory négligence, 
nor any question of négligence on the part of a fellow servant, but 
was one depending solely upon the alleged négligence of the défendant 
to the action. And the court, after saying that while in the case of 
a passenger upon a railway the fact of an accident carries with it a 
presumption of négligence on the part of the carrier, for the reason 
that there is in such a case a prima facie breach of the contract to 
carry safely, declared that a différent rule obtains as to an employé; 
saying that in the latter case "the fact of accident carries with it no 
presumption of negUgence on the part of the employer, and it is an 
affirmative fact for the injured employé to establish that the employer 
has been guilty of négligence" ; citing Texas & Pacific Railway Co. 
V. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136. The court 
proceeded to say that in such a case "it is not suiBcient for the em- 
ployé to show that the employer may hâve been guilty of négligence. 
The évidence must point to the fact that he was. And where the 
testimony leaves the matter uncertain, and shows that any one of 
half a dozen things may hâve brought about the injury, for some of 
which the employer is responsible, and for some of which he is not, it 
is not for the jury to guess between thèse half a dozen causes, and 
find that the négligence of the employer was the real cause, when there 
is no satisfactory foundation in the testimony for that conclusion. If 
the employé is unable to adduce sufïicient évidence to show négligence 
on the part of the employer, it is only one of the many cases in which 
the plaintifï fails in his testimony, and no mère sympathy for the un- 
fortunate victim of an accident justifies any departure from settled 
rules of proof resting upon ail plaintififs." 

For the error committed in giving the instruction last above quoted, 
the judgment must be reversed, and the cause remanded for a new 
trial. 

But we think it proper to refer to another point presented by the 
plaintifif in error as ground for reversai, growing out of a statement by 
•t)ne of the counsel for the plaintififs in the action, in his closing argu- 
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ment to the jury, to the effect "that an accident insurance company 
was defending the case." It is not pretended that there was any évi- 
dence tending to show that such was the fact. It is true that, upon 
objection and exception made and taken to the remark of the plain- 
tiffs' counsel, the court directed him to desist from that line of argu- 
ment, and instructed the jury to disregard the statement. It is not 
necessary to décide in this case whether this impropriety on the part 
of counsel should or should not of itself call for a reversai of the judg- 
ment, but it is well to call attention to the gross impropriety of bring- 
ing into the trial of any case matter wholly unconnected with it, the 
direct tendency of which may well be to préjudice one of the parties, 
and the extent of which it is not always, if ever, possible to measure. 

The judgment must be reversed, and the cause remanded to the 
court below for a new trial. It is so ordered. 

HAWLEY, District Judge. Taking into considération ail the facts 
and circumstances as testified to by the witnesses on the trial of this 
case, and the charge of the court below upon this point, in its en- 
tirety, I am of opinion that the court did not err in giving the instruc- 
tion complained of. I therefore dissent from the views expressed by 
the court in relation thereto. 



FT. PITT GAS CO. v. EVANSVILLB OONTRACT CO. 
(CSreuit Court of Appeals, Third Circuit. June 6, 1903.) 

1. Damages — Tortious Destruction of Pbopertt. 

Ttie measure of damages for the négligent destruction of a boat Is Its 
value, and the owner Is not entltled, in addition, to recover the value of 
Its use during such time as would be required to rebulld it 

2. Evidence— Opinions — CoMPKTBNcy. 

The opinion of a witaess Is not compétent évidence on a matter which 
could be understood without peculiar knowledge or exceptional expé- 
rience. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. B. Rodgers, for plaintifï in error. 
Wm. M. Hall, Jr., for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action by the défendant in error against the plaintifï in 
error to recover for the destruction of a dredge of the former by an 
explosion of natural gas, alleged to hâve been caused by the négli- 
gence of the défendant below in the construction and maintenance of 
its pipe line in and under the bed of the Ohio river, at or near Légion- 
ville, in the state of Pennsylvania. 

The plaintifï in error avers, inter alla, that : 
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"The court below erred In cbarging the jury as foUpws: In addition to 
the Value of the beat, the plalntlff, If entitled to recpver, Is entitled to re- 
cover the value of that boat during the time it lost the use of It It wlll be 
for you to détermine what tlme that was; in what time it could hâve rebuilt 
her; what time would bave elapsed beforè it could bave replaced that boat. 
During that time it would be entitled to a Just rental for her value. I will 
not enter Into a détail of the testimony as to what that rental value is, as 
the estimâtes range over a considérable différence in value. ïn determining 
that rental value, you bave a right to considef the ability. of tblg boat to do 
the work for which she was Intended, the long reach of the boat, her ca- 
pacity for moving dirt cheaply, and ail those éléments can fairly be con- 
ftldered in determining what the value of the boat is.' " 

By this part of the charge the jury was, in effect, instructed that, 
il the plaintifï was entitled to recover at ail, it was entitled, not only 
to the value of the dredge at the time of her destruction, but, in addi- 
tion thereto, to her rental value after she had been destroyed. This 
instruction was erroneous, because the rule it prescribed for ascer- 
tainment of the amount of the recoverable damages involved the- 
award of two-fold compensation for the same loss. The right to use 
the dredge was incident to its ownership, and therefore compensation 
for its destruction, which of course extinguished the ownership, 
would necessarily be compensative of the conséquent deprivation of 
its use. Upon this ground alone a reversai of the judgment of the 
Circuit Court would be necessary ; but, as a new trial is to be awarded, 
it is, we think, désirable that our views upon some other points which 
hâve been argued by counsel should be briefly stated, 

The objection interposed to the admission of the testimony of 
Archibald Hollerback, as to the depth and extent of the covering of 
the pipe, was that the condition of the pipe three or four days after 
the accident, or at any place other than that of the accident, was "im- 
material"; and the précise question upon this objection was as to 
whether the facts sought to be proved were too remote, either in time 
or place, to fUrnish a legitimate basis for any inference which the 
jury might find to be deducible therefrom as to the condition of the 
pipe at the time and place at which the accident actually occurred. 
We do not perceive that the learned trial judge mistakenly exercised 
his discrétion upon this subject ; but, as it may again be presented for 
considération, it has seemed to be proper that our opinion respecting 
the rule to which it is related should be indicated. 

We concur in the ruling of the court below that the pipe was a law- 
ful structure, but that the gas company was bound to exercise such 
care, both in laying and maintaining it across the river, as men of 
ordinary prudence would exercise to avoid its causing damage to those 
engagea in navigation. Whether the défendant had fulfîlled this obli- 
gation was a question for the jury; but the testimony of Hollerback, 
to the efïect that there would hâve been danger of a steamboat striking 
the pipe, if coming ashore, was not relevant. Apart from the fact 
that it referred to a steamboat, and not to a dredge, it was évidence, 
not of facts, but of opinion, and of opinion touching a point which, 
without pecuHar knowledge or exceptional expérience, could readily 
be understood and properly dealt with. 

We regard the question of contributory négligence as a serious one 
in this case. The immédiate cause of the accident was the driving of 
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the dredge's "spud" into the pipe ; and if the jury had found that, un- 
der ail the circumstances disclose4,by the évidence, the plaintiff, in 
doing this, was itself négligent, no recovery would hâve been legally 
possible. From the charge of the court it appears that this was 
net overlooked by the learned judge, and we refer to the matter 
only for the purpose of indicating our conception of its spécial im- 
portance. The question of négligence, both as to the plaintiff and as 
to the défendant, was rightly submitted; but, in our judgment, the 
jury might, with entire propriety, hâve been told, in this connection, 
that a primary, and possibly controlling, subject for considération was 
the conduct of the plaintiff in its use of the spud for propulsion of the 
dredge, 

The judgment of the Circuit Court is reversed, and a new trial ts 
directed. 



UNITED STATES v. SCHERING et al. 

(Circuit Court of Appeals, Second Circuit May 23, 1903.1 

Nos. 172, 173. 

1. Taripp Ddtibs — AssESSMENT— Presumption. 

In the absence of évidence that alcohol was not used in the prépara- 
tion of the Import, It will be presumed, in support of the collector's as- 
sessment, that It was so used. 

2. Samk — Médicinal Préparations Containino Alcohol. 

Tarife Act July 24, 1897, c. 11, par. 67, 30 Stat. 154 W. S. Comp. St 
1901, p. 1631], subjectlng to a certain duty "médicinal préparations con- 
tainlng alcoliol, or in the préparation of which alcohol is used," appliea 
to an import which is a médicinal préparation, in the préparation of 
which alcohol Is used, though alcohol need not be, and sometimes is not, 
used in the préparation of the article. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York, which afiirmed décisions of the Board of 
General Appraisers. See G. A. 4740. 

For opinion below, see 119 Fed. 473. 

Charles D. Baker, for appellant. 
Albert Comstock, for appellees. 
Before WALLACE, LACOMBE, and COXE, Circuit JudgeS. 

WALLACE, Circuit Judge. This appeal présents the question of 
the dutiable classification of certain importations of "chloral hydrate" 
and "salol" under the tariff act of July 24, 1897, c. 11, 30 Stat. 151, 
154 [U. S. Comp. St. 1901, pp. 1626, 1631]. The collector assessed 
the duty upon the importations pursuant to paragraph 67 of that tariff 
act, which subjects to a duty of 55 cents per pound "médicinal prépara- 
tions containing alcohol, or in the préparation of which alcohol is used, 
not specifically provided for in this act." 

The importers claimed by their protest that the articles should hâve 
been classified under paragraph 68 of that act, which subjects to a 
duty of 25 per cent, ad valorem "médicinal préparations not containing 
alcohol or in the préparation of which alcohol is not used, not spe- 
cifically provided for." Other grounds of protest, originally stated, 
are not relied on by the importers. 
12s F.— fi 
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It àppears that chloral hydrate and salol are médicinal préparations 
Virhich contain no alcohol as a component part, but that in their 
préparation alcohol is sometimes used, though each of them may be, 
and in some cases is, manufactured by other processes without the 
use of alcohol. 

Although it does not spècifically appear whether alcohol was used 
in the préparation of the importation in question, the fact that it was 
so used must be assumed. In the absence of évidence to the contrary, 
the presumjjtion of the correctness of thè action of the coUector is to 
prevail. 

Where the classification of merchandise dépends upon the existence 
of specified descriptive characteristics, it is to be presumed in favor 
of a correct classification that those characteristics were found by the 
ofi&cers of the customs. Thèse ofiScers are selected by law for the ex- 
press purpose of deciding thèse questions. They are empowered and 
required to pronounce a judgment in the case, and the conduct, man- 
agement, and opération of the revenue System seem to require that 
their décisions should carry with them the presumption of correctness. 
United States v. Rosenwald, 67 Fed. 323, 14 C. C. A. 399, 35 U. S. 
App. 98; Arthur v. Unkart, 96 U. S. 122, 24 L. Ed. 768. 

The décision in the court below foUowed one in an earlier case be- 
tween the same parties in the Circuit Court of the United States for 
the Southern District of New York, in which the judge, in his opinion, 
said : 

"Salol Is à médicinal préparation, In the préparation of which alcohol may 
or may not be used. It Is admltted that alcohol was used in the préparation 
of this partlcular salol. Under the circiunstances, I am constrained to f oUow 
that portion of the opinion In Re Battle, 54 Fed. 141, 4 C. 0. A. 249, in which 
the court says: 'The resuit in holding the présent Importations to be dutlable 
under that clause would be to impose a différent rate of duty upon the same 
drug, depending upon the process of manufacture.' " 

The Battle Case involved the classification of chloral hydrate under 
paragraph 74 of the tariflf act of October i, 1890, Act Oct. i, 1890, c. 
1244, 26 Stat. 570, of which paragraph (>7 of the tariîï act of 1897 is a 
substantial reproduction, and the question was whether it was dutiable 
under that paragraph, or under another paragraph of the same act, as 
a "chemical compound not spècifically provided for." In reaching 
the conclusion that the article was dutiable under the latter paragraph, 
the court was influenced measurably by the considération that upon 
the testimony in the case it was doubtful whether the article was a 
médicinal préparation, and also by the opinion that the paragraph did 
not apply to médicinal préparations in which alcohol is used as an 
ingrédient without being broken up. In the présent case there is no 
doubt about the fact that the importations were médicinal prépara- 
tions. Indeed, the protest is based upon that proposition. In Koechl 
V. United States', 91 Fed. iio, 33 C. C. A. 363, this court had occasion 
to décide that paragraph 74 did apply to a médicinal préparation hav- 
ing similar characteristics to chloral hydrate, notwithstanding in its 
préparation thè alcohol was used as an ingrédient without being 
broken up, and, referring to the opinion in the Battle Case, said : 

"So far Rs the opinion intimâtes that paragraph 74 does not apply to 
médicinal préparations in which alcohol is not used as an ingrédient without 
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belng broken up, we are unable to concur. Alcohol so uged mlght not be s 
component part of the préparation, but paragraph 74 Includes not only 
médicinal préparations of which alcobol la a componept part, but aiso thoso 
In the préparation of whlch it Is used, and, as It seem^ to us, ex industria, 
eovers ail médicinal préparations in the manufacture of which alcohol Is 
used in any way." 

We are unable to concur in the reasoning of the opinion in the Bat- 
tle Gase that the paragraph ought not to apply because to hold the 
contrary would "resuit in imposing a différent rate of duty upon the 
same drug" according to the circumstances whether alcohol was or 
was not used in its préparation. It is true that chloral hydrate is the 
same drug whether alcohol is or is not used in its préparation, but 
it is not the same article for tariff purposes. Congress has seen fit to 
discriminate between drugs or médicinal préparations in the prépara- 
tion of which alcohol is used and those in the préparation of which it 
is not used, and this is the précise criterion by which it is to be de- 
termined which drugs are dutiable under paragraph (yj, and which are 
dutiable under paragraph 68. The two classes are enumerated as 
différent articles for tariff purposes. 

Since the décision in the Battle Case, the question whether chloral 
hydrate should be classified for duty under paragraph 67, or as a 
"chemical compoun4," under another provision of the tariff act of 
1897, has been considered by the Circuit Court for the Eastern Dis- 
trict of Missouri in Battle, etc., v. United States, 108 Fed. 216, and, 
notwithstanding that décision, the court held that it was dutiable under 
paragraph 6"]. 

Our conclusion is that the importations in controversy, being 
médicinal préparations in the préparation of which alcohol was used, 
should hâve been classified for duty under paragraph 67. We cannot 
construe that paragraph as though it read "médicinal préparations in 
the préparation of which alcohol is uniformly used," or "necessarily 
used," or "ordinarily used." Congress did not see fît to employ that 
lànguage. When alcohol has not been used in the préparation of the, 
particular importations upon which duties are to be levied, they are 
dutiable under paragraph 68. When it has been used, they are du- 
tiable under paragraph 67. In each case the customs officers are to 
détermine the question by resorting to such sources of information as 
are within tlieir power. 

The décision of the Circuit Court is reversée 



BAMES et al. T. WORCESTER POLTTECHNIO INSTITUTBI. 

(Circuit Court of Appeals, Slxth Circuit May 21, 1903.) 

No. 1,10a 
1 Patekts— Anticipation. 

A device which if later than that of a patent would Infrlnge Is an 
anticipation If earller. 
9. Same— Change op Foiîm. 

The fact that a simple élément In a comblnation Is made of one part 
Instead of two, as in a prlor comblnation, does not aftect thelr substan- 
tial Identity, or avoid anticli>atlon, where each performs the same funo- 
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tlon and accomiillsbes tbé same tesult by means wLlch are mechanlcally 
. ' slmîlar. 

*; BÂïitt'^lNVBNTION-^BxTKNDlS-O APPLICATION OP OlD DKVICE. 

m©' mère cai^^ng forward or extendlng the application of a prior 
devlce wlth a chaîige only In d«gree does not amount to Invention. 

4. Samb—Inpringement— Twist DrIll Grinding MAcrftNBS. 

The Walker patent, No. 411,845, for a twist drill grlndlng machine, 
claim 1, which covers the comblnation of a drill rest wlth the holding 
mechanlsm, Is Void for lack of Invention, In vIew of the prior art. Olaims 
2 and 6, which include as an felement of the combinations therein de- 
scribed a screw-threaded axis of oscillation between the bracket carry- 
ing the holder and the other part of the machine, held to disclose inven- 
tion as to such devlce, and to be valld, but not infrlnged. 

5. Samb. 

The Walker patent, No. 425,839, for an Improvement on the twist drill 
grinding machine of patent No. 411,845, clalms 1 and 2, held valld. 
Claim 1 also held infrlnged, and daim 2 not Infringed. 

Appeal from thé Circuit Court of the United States for the North- 
ern District of Ohio. 

Fred L. Chappell, for appellants. 
Jesse B. Fay, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. This is a suit in equity upon a bill 
filed by the appellee complaining of the infringement by the appel- 
lants of claims i, 2, and 6 of letters patent No. 411,845, issued Octo- 
ber I, 1889, to O. S. Walker, who subsequently assigned to the com- 
plainant, and claims i and 2 of letters patent No. 425,839, issued 
April 15, 1890, to the said Walker as assignor to the complainant ; 
both patents being for improvements in twist drill grinding machines. 
The rdief sought was an injunction and an accounting for profits 
and damages. The défendants answered denying the validity of the 
patents, and denying the infringement of either of them. Upon the 
hearing on pleadings and proofs, it was held and decreed by the Cir- 
cuit Court that the patents in respect to the claims above enumerated 
were valid and were infringed, and that an injunction should issue, 
and the profits and damages ascertained. The défendants assigned 
errors, and appealed. 

Both patents relate in gênerai to the same structure, the last being 
for improvements upon the fîrst. Twist drill grinding machines are 
shown to hâve been in use for some time prior to Walker 's inven- 
tions, and a number of patents had been issued therefor in England 
and the United States. They consist of two parts — the grinding 
wheel with its appurtenances, and the drill-holder, with the devices 
for properly presenting the drill to the wheel for grinding the lips 
of the cutting end of the drill. Thèse devices are the subjects of 
the improvements claimed to hâve been made by, Walker, a well- 
known form ôf holder being presupposed, and they are for parts only 
of the means by which the holder carrying the drill is supported and 
manipulated in the opération of grinding. There is another congeries 

î 3. See Patents, vol. 38, Cent Dlg. S 19. 
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of devices which contributes to the movements of the drill-holder, 
but it need not be hère detailed. The drill-holder shown in the Walk- 
er patents consists of a V-shaped groove in which the drill rests, 
having an adjustable post or abutment at the outer end to prevent the 
retreat of the drill. At the fore end of the holder is a rest proiect- 
ing inwardly from one side of the groove, which, entering orfe of 
the flûtes of the drill and engaging one side of the flûte a short dis- 
tance back from the point, serves as a gage in shifting the drill from 
one side to the other, supports the drill, and prevents it from turning 
in the holder while it is being ground. The drill is held in the groove 
by the hand of the operator, and the grinding is done first on one 
lip and then on the other, the lips being alternately presented to the 
wheel by turning the drill half way over in the successive step in the 
opération. The holder and the wheel and their relations are shown 
in Fig. 2 of patent No. 411,845, thus: 





The rest above spoken of is shown engaging one side of a flûte 
of the drill in Fig. 4, as follows : 

t' 

H 

The rest is the projection, t, and is secured to the fore end of the 
right-hand member of the groove, V, by screws, t'. 

The patentée states that the line of contact of the rest with the 
driJl is inclined to the bisecting line of the V angle, and intersects it 
near the apex of the angle, but does not state the extent of such in- 
clination. He explains that his.object in this construction is "to 
compensate for the variation in thickness of the drill-points." The 
first claim is upon the combination of this drill-rest with a grooved 
holder, and is as follows : 

"The V-grooved drlII-holder, H, in combination with the stationary drill- 
lip rest, t, which has its line of drill-contact inclined to the bisecting line of 
the V angle, and intersecting the same near the apex of said angle, as and 
for the purpose described." 
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As V-shaped holders were undoubtedly old, the substance of the 
claim is in the provision of the drill-rest. Several forms of drill-rests, 
designed for the purpose bf gaging the rotation and of preventing the 
further rotation of the drill whiie being ground, are shown in pre- 
vious patents, and the question is whether the form and location of 
Wallçer's drill-rest indicate the exercise of the faculty of invention or 
merely ôf the skill of the craftsman working upon the things supplied 
by the prior art. A patent issued to Champlin, October 31, 1876, 
showed a driU-holder having a grooved bed in which was provided 
a projection "near the end where the cutting edge of the drill cornes 
when in thë machine." One lip of the drill rested upon this pro- 
jection while the opposite edge was being ground, and it gaged the 
rotation pf the drill when shifted in the holder. When one lip of the 
drill was ground it was turned half way over, and the ground lip was 
rested upon ihe projection while the opposite lip was ground. While 
it is not stated in so many words that this relation of the drill to 
the rest is a means for preventing the rotation of the drill while being 
ground, it is obvious that, as the inner surface of the lip is inclined, 
the contact of the rest would co-operate with the clamp in preventing 
the rolling of the drill ; and it serves as a stop when the drill is turned 
halfway over, and fixes the alternate positions of the drill for grind- 
ing its respective lips exactly alike, thus securing equal proportions 
to the opposite lips of the drill. It shduld be observed that the con- 
tact of the rest in this construction, though spoken of as being with 
the Hp, is nevertheless within the flûte and against one of its inner 
segments next the edge, and is far etiough from the end of the drill 
to avoid contact with the wheel, and that the drill-rest is stationary. 
This projection or rest in the holder forms the substance of the first 
claim in the patent, as it does in Walker's. And it fulfilled two of 
the characteristics of Walker's; that is, the rest was close to the 
cutting end of the drill, and it was stationary. 

A patent to Stetson for a twist drill grinding machine, dated Feb- 
ruary 15, 1881, shows a lip-rest attached by a set-screw to the fore 
end of the groove in which the drill was clamped, and projecting 
into the flûte of the drill far enough back from the end of the drill 
to clear the grinding wheel. It was movable only in the direction 
toward the drill. The lip of the drill, or rather the flûte just back 
of the edge, as in the ChampHn patent, was placed against the rest, 
or "finger" as it is called; the latter being "designed to enter the 
groove or lip of a drill for the purpose of regulating and limiting the 
adjustment and révolution of such drill relatively to the grinding 
wheel," as stated in the spécification. From the description of this 
rest and its attachment, it would seem that it is adapted to perform 
the same service as the drill-rest of the Walker patent ; that is, as a 
gage and a rest. 

In the patent to Birkerihead of October 6, 1885, for "mechanism 
for supporting and guiding drills while being ground," there is shown 
a V-shaped driU-holder at the front end of which was attached a drill- 
rest adapted to engage one side of the flûte of the drill and arrest its 
rotation while being ground, and serving also as à guide to indicate 
where the rotation nlust stop when rOtated to présent the opposite 
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lîp for grinding. This rest was adjustable for différent sizes of drills 
by means of a screw actuating it, set parallel to a line which would 
coïncide with the contact face of Walker's drill-rest; so that when 
the rest was moved upward or downward by the screw the contact 
face of the rest would traverse a line corresponding substantially 
to the "line of contact" of the rest in the Walker patent, and which 
would be "inclined to a bisecting line of the V angle" of the holder. 
Fig. 9 of the Birkenhead patent, hère reproduced, shows the gage 
or rest arranged against the front end of the V-shaped holder. 




L is the rest, and M the adjusting screw. 

There was also a patent to Pickering, dated July 31, 1883, for a 
"machine for grinding drills," in which the supports for the drill were 
V-shaped at the top to receive the drill, and the one bearing the 
fluted part of the drill was made thin in that part for the purpose of 
allowing the side of the V to enter the flûte of the drill and engage 
the sides thereof, thereby to prevent the rotation of the drill in grind- 
ing. The drill was turned by the hand, as in the use of other like 
machines, to grind the opposite sides alternately. 

The idea of using the gage as a rest was not new with Walker; 
it was so used, for instances, in the Bancroft patent of March 9, 1886, 
and in the Champlin patent above noticed. But, if this were not so, 
its adaptation to perform this function would be equally within the 
scope of that patent, whether this particular use was contemplated or 
not (Stow V. Chicago, 104 U. S. 547, 550, 26 L. Ed. 816; Goshen 
Sweeper Co. v. Bissell Carpet Sweeper Co., 19 C. C. A. 13, 72 Fed. 67, 
74, and the cases there cited) ; and in the Chase patent, hereafter re- 
ferred to, direction is given that the operator shall hold the drill 
against the guide-rest while it is being ground. In thèse patents what 
is sometimes called a "rest" is also called a "gage" or "guide" ; but in 
ail cases it serves, or is adapted to serve, both as a gage and a rest. 
Other prior patents on such machines contained devices for the same 
purpose, but the foregoing seem the most relevant. 

We hâve found then that, at the time when Walker proceeded 
to détermine the form and location of his drill-rest in the holder, 
he had before him rests located close to and at the cutting end of 
the drill, and so adjusted to the holder as to enter the flûte of the drill 
and engage its edge, thereby gaging the rotation of the drill and ar- 
resting the rotation at the proper place on the opposite sides of the 
drill so as to secure equality in the grinding of the lips. He found 
ail this, for instance, in the Birkenhead patent ; and the extent of his 
improvement may be, as we think, very justly measured by comparing 
his rest with that of the Birkenhead patent, and then determining 
whether in the then state of the art invention is shown in the différ- 
ence between the two forms. From the description which we hâve 
given of them, it clearly appears that the Birkenhead rest suggested 
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a line oî contact with drill? of progressive sizes. In îts successive 
adjustments from point to point the rest traversed the Une of contact 
of "Walker's rest as described in his claim i. It was intended and 
adapted to compensate for tlie variations in thickness (size) of the 
drill-points, which Walker stated to be the object of liis construction. 
Walker made his rest with a continuous contact line. Each remains 
in the same location and has the same relation to the other parts 
of the machine j and the only différence of any substance between 
them is that one is adjustable, while the other is stationary. Each 
performs tKe same office and does it in the same way. Making it sta- 
tionary saves the trouble of adjustment. But this fact does not neces- 
sarily make the difiference patentable. It is generally the consé- 
quence of mechanical improvements perceived by the intelligence of 
the workman trained in his art that more or less convenience will 
follow. It is the conséquence expected. Florsheim v. ShiUing, 137 
U. S. 64, II Sup. Ct. 20, 34 L. Ed. 574. 

It seems to us that this first claim, while it calls for an élément 
somewhat différent in form from anything prcAaously employed, yet 
does not indicate more than what might reasonably be expected in 
the normal progress of mechanical skill. To try the question by a 
recognized test, suppose the Birkenhead driU-holder and rest had 
been brought out later than Walker's, would the différence hâve 
cleared the former from the charge of infringement ? We think not. 
It would be open to say that Birkenhead got his idea of a contact 
line of support inclined to the bisecting line of the V holder from 
Walker, and ail he had done was to make his rest adjustable, and 
that when adjusted along the contact line of the Walker patent it 
served the same purpose by équivalent means, and it might justly be 
claimed to be a mère évasion; and, if it would infringe, it would an- 
ticipate if earlier. Miller v, Eagle Mfg. Co., 151 U. S. 186, 14 Sup. 
Ct. 310, 38 L. Ed. 121. , 

In the Patent Office, Walker distinguished the Birkenhead rest by 
saying that in the latter the lip rest was "more in the nature of a 
finger or hook supporting the lips" of the drill and was "mentioned 
as a gage"; but the différence, although it seems to hâve persuaded 
the examiner, is not substantial, for both constructions perform 
both functions, that of supporting the lip and that of gaging the ro- 
tation, in the same way and produce the same resuit; and it is évi- 
dent that either device côuld be used in both machines. The rest of 
the Walker patent has no différent eiïect in the opération of the com- 
bination from that of the Birkenhead rest in combination with the 
holder, and that fact seems décisive, inasmuch as the claim is not for 
the rest, but for a combination of which it forms a part. Moreover, 
Birkenhead does not Hmit his gage to a "finger"; he describes it as a 
gage arranged against the front end of the holder, and provided with 
a screw for adjusting it nearer to, or further from, the bottom of the 
holder, as the size of the drill to be ground may require. "This 
gage," he sâys, "is to extend into one of the spiral grooves of the 
drill and against one edge thereof, in which case the gage détermines 
the position, of the part to be ground." Birkenhead made no claim 
to invention in the construction of his gage, and it thereby became 
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public property. Bitt the resuit is the same whether he or the public 
was entitled to the benefit of it. 

The substantial identity of the Walker and Birkenhead rests is not 
affected by the circumstance that in that of the former it is composed 
of one part, while that of the latter is composed of two. i Robin- 
son on Pat. § 252; Stearns v. Russell, 29 C. C. A. 121, 85 Fed. 218; 
Brown Hoisting Machine Co. v. King Bridge Co., 46 C. C. A. 432, 
107 Fed. 498, where we held a spring to be the équivalent of the parts 
of a hinge. 

As has been often said, no question of this sort would arise if there 
was an exact likeness. In ail cases, when such question is presented, 
the inquiry must be directed to the equivalency of the construction, 
and that relates in mechanics to similarity of means, functions, and re- 
suit. Mère variations in the forms of means, not affecting the man- 
ner in which the functions are performed, are not material. An 
illustration of this doctrine is found in the récent décision of this court 
in the case of Bundy Mfg. Co. v. Détroit Time Register Co., 36 C. C. 
A. 375, 94 Fed. 524, in which the claim included, as one of the parts 
of a time recorder, a key described as having a fin on one side of it 
and performing its function by being turned in the mechanism. The 
défendant instead employed a key without a fin, which performed a 
similar function by being pushed forward into the mechanism. The 
key of the défendant was held to be an équivalent from the similarity 
of the mechanical principle found in the opération and efifect of the 
différent keys ; and in the same case it was held that the device of a 
hammer striking down the recording strip upon type in a bed below 
was infringed by a structure in which no hammer was used, but the 
types were pressed down upon the recording strip by mechanism adapt- 
ed to that purpose. So, in the case of McSherry Mfg. Co. v. Dowagiac 
Mfg. Co., 41 C. C. A. 627, ICI Fed. 716, a claim in a patent for a 
grain-drill, which included a pair of clamping plates holding rigidly 
the forward ends of the pressure springs and pivoted to the drawbars 
carrying the hoe, was held by us to be infringed by a structure which 
dififered from it in the respect that the clamping plates were omitted, 
and the forward ends of the springs themselves were pivoted to the 
drawbars, the clamping plates being regarded as prolongations of the 
springs. And in Stearns v. Russell, 29 C. C. A. 121, 85 Fed. 218, we 
held a flexible rubber tube Connecting the parts of an implement to be 
the équivalent of a swivel joint when used in the like relation with 
other parts. 

Another rule of patent law is that the mère change of size or form 
of a simple structure, or of an élément in a combination, made for the 
purpose of accommodating it to its work within the sphère of its con- 
templated uses, does not amount to invention. In the Champlin pat- 
ent, a stationary rest or "projection" is provided, which, located as 
directed by the spécification and shown by the drawing, would serve 
the same purpose as Walker's in grinding drills of the smaller sizes, 
and its point of contact is on a line inclined to the line bisecting the an- 
gle of the holder. An extension of that projection, with possibly some 
slight change of form, would meet the requirements of the Walker rest. 
This would constitute simply a mère carrying forward or an extended 



'74 Si ;.= /;: : :128 FBDBIl*L EMPORTER. 

application ;of the original device with the change only in degree, and 
this would not be patentable invention. Smith v. Nichols, 21 Wall. 
112, 22 L. Ed. 566; Grant v, Walter, I4i8 U. S. 547, 583, 13 Sup. Ct. 
699. 37 L. Ed- 552; Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 
L. Ed. 647; Market Street Railway Co. v. Rowley, 155 U. S. 621, 15 
Sup. Ct. 224, 39 L. Ed. 284; Fox V. Perkins, 52 Fed. 205, 3 C. C. A. 
32; Calvin v. City of Grand Rapids, 53 C. C. A. 165, 115 Fed. 511. 
And, whether the rest be located upon the one side of the groove or 
another, the principle of its opération would not be affected. 
The second claim is this : 

"The comblnation -wlth the drill-holder, H, and guide-bracket, G, of an 
inclmed and screw-threaded axis of oscillation, along whlch the drill-holder 
is helically advanced by said screw-thread wheii osclllated, as above set 

forth." 

This claim, which does not include the drill-rest, is for the comblna- 
tion of the holder, the bracket, G, which immediately supports it, and 
the inclined and screw-threaded axis of oscillation between the bracket 
and another part of the machine not otherwise hère involved. The 
substance oi the invention hère claimed is in the combination which 
shall include the inclined and screw-threaded axis of oscillation. By 
référence to Fig. 2, above shown, the bracket, G, is seen ; and by réf- 
érence to , the spécification it is readily understood that the axis of 
oscillation of the bracket, and consequently the holder, is a screw- 
threaded member connected with the bracket and lying along the in- 
clined line, a-b, which screw-threaded member engages with the 
screw-threaded interior of the sleeve in which it turns. It is also seen 
how, by oscillating the bracket (and holder) upon the inclined and 
screw-threaded axis, the end of the drill is helically advanced and 
brought into contact with, the grinding wheel. This is done by the 
operator while he is holding the drill to be ground. Stops in the 
oscillating parts limit the oscillation to only a small part of a circle. 
Certain advantages are claimed to resuit from the employment of this 
device in the manner in which the drill is ground and shape given to 
its cutting edges and to the heel of the lips, whereby the proper clear- 
ance is obtained. This invention, in respect to the device of the 
screw-threaded axis of oscillation, seems to be novel in such struc- 
tures, and we hâve no doubt of its patentability. But the défendants 
say ijiey do not infringe this claim because, as they say, while they 
used a spindle on which their bracket turns, they do not use a screw, 
but other and différent means for effecting the oscillation of the 
bracket and presenting the drill to be ground ; that is to say, it is by 
turning the bracket by such other means that the drill is advanced to 
the wheel. And this appears to be the fact. If Walker had been the 
first to devise an oscillating bracket to support the drill-holder and 
associated means for simultaneously advancing the drill, it might well 
be that such invention ,would dominate ail forms of means by which 
like mechanical functions should be performed. But he was not. In 
the Bancroft and Thornç patent of January 9, 1883, in referring to 
former constructions, it is recited that "the shape or clearance of the 
cutting edge has been obtained in some machines by rocking the drill 
when held in a chuck about an axis parallel with the edge to be ground. 
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This is objectionable, as giving a uniform and cylindrical form of clear- 
ance over the whole length of the cutting edge. In this shape the 
clearance cannot be at the best angle at ail points, but will be ex- 
cessive at some, and the edge at such places will be weak, so that the 
drill will wear irregularly and require fréquent sharpening. In other 
machines the drill is moved forward by a cam, while it is rocked about 
an axis parallel with the cutting-edge. This plan merely changes the 
shape of the lip from cylindrical to some other curve, which, however, 
is still uniform over the whole length of the lip, and is therefore open 
to the same objection as the fîrst. In some cases an attempt has 
been made to obtain the necessary clearance by rotating the drill about 
its own axis, and at the same time swinging it sidewise, and also in 
some cases giving it at the same time a slight forward movement by 
the cam." 

And in the patent to Chase of November 24, 1885, the drill-holder 
is supported by a bracket which rocks laterally on a pin or rod, the 
oscillation being limited by a set-screw. This rotary movement causes 
the front end of the drill to rise, and provision is made for regulating 
the combined vertical and latéral movement of the drill so as to présent 
the Hp to be ground in the proper way and to give the proper clearance 
at the heel. 

The résultant movement of the drill in both thèse last-mention- 
ed patents would be heHcal. And Walker himself admits in his 
spécification for this patent that the prior art showed "machines also 
that make a surface approximating a helicoid by means of cams and 
like devices." And it was the making of the surface of the bottom of 
the hole hélicoïdal that constituted the peculiar resuit of his own con- 
struction. In this connection, it is material to notice that Walker 
does not, either in this claim or in the sixth, include the means for 
changing the relations of the bracket and the drill-holder. The helical 
advancement is expected to occur without the co-operation of that élé- 
ment which adjusts the relation of the bracket and the holder, or being 
afifected by it. It is clear that Walker was not the first to devise the 
oscillating bracket supporting the holder, but he screw-threaded the 
axis of oscillation. Probably the employment of the screw-threaded 
axis of oscillation by Walker efifects its purposes in a more certain 
and uniform way than had previously been done; certainly it efifects 
them in a différent way. But the défendant does not use the screw- 
threaded axis. The spindle on which the bracket is supported does 
not advance or recède in the sleeve in which it rotâtes, and in fact is 
prevented from such movement by a circular groove in the spindle 
into which a screw extends, the screw being set in the side of the 
sleeve. The drill is advanced to the grinding wheel when the holder 
is rotated upon the spindle, and the end of the drill is raised and 
lowered by the rotation one way and the other; but this is efïected 
not by anything in the nature of a screw-threaded axis of oscillation, 
but by such an adjustment of the angle of the parts of the machine as, 
in cqncert with the rotation, produces that resuit. 

The complainant says that the défendants use a cam instead et a 
screw, and that this is the équivalent of a screw. But, as we hâve 
seen, the use of a cam to efifect the purpose proposed by Walker was 
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an old method upon which he claimed his own to be an împroveraent. 
The only thing, however, in the défendants' machine which can be 
called a cam, is found oh the face of the upper end of the sleeve on 
which the bracket rests and revolves. The plane of the face being 
inclined, the turning of the bracket on the incline tends to raise or 
lower the point of the drill. This inclination has some, but not very 
close, resemblance to a cam. But whatever it may be called, it had its 
équivalent in former structures, wherever by rotation the drill was 
advanced toward the grinding wheel. And it seems quite clear that 
the défendants' structure more nearly resembles in the feature we are 
now considering the devices in the earlier patents than it does that 
of the Walker patents. The construction of the défendants' machine 
in this particular will be readily understood from Fig. i of the draw- 
ings of the patent No. 613,127, under which they manufacture: 




At 9 is the set-screw which, passing through the sleeve, enters the 
circular groove on the spindle, as above stated. Thèse devices provide 
for one way of presenting the drill to the wheel; Walker provided 
another. StiU earlier ihventors had so far advanced the art that each 
of thèse ways was only an improvement, to the extent that they are 
such, and in the respect that they diflfer from the former art there is 
little resemblance between them, if, indeed, there is any. We think 
this second claim is not infringed. 

The sixth claim is as follows: 

"The drlll-holder. H, the statlonary lîp-rest, t, and the guîde-bracket, G, 
combined with the Inclined and screw-threaded axis of oscillation, G, ar- 
ranged to helieally advance the drill along the axis toward the grinding wheel 
as the drlll-holder is oscillated, as described." 

This claim is for a combination of the same éléments as claim 2, 
with the drill-rest added. The addition of the drill-rest does not de- 
feat the validity of the claim ; for assuming, as we do, that it is not of 
itself sufïicient to support a patent, the uniting it with a combination 
which is patentable cannot render the new combination invalid. Com- 
bined with the new device, the conjoint mechanical efïect is new. 
For this feasdn the validity of the sixth cla.im is afïirmed. But for the 
reasons stated, in dèalingwith the infringement of the second claim, 
the screw-threadéd axis not being used by the défendant, we think 
this claim ailso is not infringed. 
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Patent No. 425,839 is for improvements on No. 411,845. Claims 
I and 2 of the later patent, it is alleged, are infringed. But thèse 
claims relate to another feature in drill-holders than those we were re- 
quired to consider in examining the first of the Walker patents. This 
other feature was, however, shown in that patent and was made an 
élément of the seventh daim. By referring back to Fig. 2 of the first 
patent, there is seen, at the upper edge of the bracket, G, a scale 
marked "n," and an index marked "m" extending down from the 
holder. On the lower face of the holder is an angular sHde working 
on dovetailed ways on the bracket and operated by the hand wheel and 
the screw, i. The marks on the scale and the index, m, indicate the 
proper position of the slide for différent sized drills. By thèse adjust- 
ments, the proper présentation of drills of varying sizes to the grind- 
ing wheel was efïected. But, in order to make the proper adjustment, 
the size of the drill must be first ascertained. The holder was then 
set by means of the screw so that the index would point to the place on 
the scale denoting that size of drill, and thereupon the drill was put 
into the holder for grinding. Claims i and 2 of the later patent sub- 
stituted for thèse means of efïecting the proper latéral adjustment of 
the holder a pair of jaws having their faces opposite to each other and 
on the same plane, one of such jaws being fixed on the holder and the 
other on the bracket. By putting a drill of any size between the jaws, 
and sliding the holder until the jaws shall both engage the drill, the 
holder is properly set for carrying that drill or any of that size, and is 
there secured in that position. 

In terms, the claims are as follows : 

"(1) The eombinatlon, with a twist-drill grinding machine, of the drill- 
holder top, D, and the osclUatlng bracket, C, provlded, respectively, with the 
projecting gage-jaws, D* and 0*, arranged to slmultaneously caliper the drill 
to be ground and to axlally adjust the drill-holder, as above set forth. 

"(2) In a twist-drill grinding machine, the eombinatlon, -with a V-grooved 
drill-holder, of the parallel gage-jaws, D* and G*, whose contract faces are 
incllned to the Une of their adjustment, for the purpose above described." 

The novel feature in each of thèse claims consist of the gage-jaws 
combined with other éléments of a drill-holder. The first includes 
gage-jaws generally; the second contemplâtes the gage-jaws having 
their contact faces inclined to the line of their adjustment, and parallel 
with each other. 

Why this limitation was imposed in the second claim does not ap- 
pear. It is possible that it may hâve been done in conséquence of 
something seen in the prior art. But, if so, we are not apprised of 
what it was, and cannot act upon mère conjectures. As the claims 
include différent éléments in their combinations, they constitute inde- 
pendent inventions. Whether the express limitation put upon the 
gage-jaws in the second claim is an implication that the gage-jaws of 
the first claim were intended to be perpendicular to the line of their 
adjustment, and the first claim so construed, is a question suggested 
by a comparison of the two claims. We think that, inasmuch as the 
second claim seems to require that the gage-jaws shall hâve parallel 
faces, it is not necessarily to be impHed that the gage-jaws of the first 
claim shall be perpendicular to the line of their adjustment 
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The model of the defendant's machine, exhibited to us, shows a 
projection on the holder having a circular hole in its center and a jaw 
on the bracket having an outwardly inclined face, both contrived for 
and serving the purpose in use of the gage of the second Walker 
patent ; that is to say, of adjusting the axis of the drill as it will He 
in the holder by first inserting the drill in the hole of the projection 
on the holder, and then swinging the holder upon the supporting 
bracket until the projection on the latter engages the side of the drill. 
The relation- — that is, the angle- — of the holder to the bracket is there- 
by properly fixed for grinding that size of drill. 

We think that both the claims i and 2 of the Walker patent. No. 
425,839, are valid, and that claim i is infringed. But, as the faces of 
the gage-jaws of the defendant's structure are not parallel, we think 
claim 2 is not infringed. To hold otherwise would be in efifect to dé- 
clare that the limitation put upon the gage-jaws by claim 2 was wholly 
nugatory. This we are not at liberty to do. 

The resuit is that the decree of the court below will be affirmed as 
to claim i of patent No. 425,839, and reversed as to claims i, 2, and 6 
of the patent No. 411,845, and claim 2 of patent No. 425,839. The 
cause is remanded, with directions to take further proceedings with re- 
spect to the claim hère held valid as may be in conformity with law 
and with this opinion. The costs in this court and those hitherto in- 
curred in the court below will be borne in the proportion of one-fourth 
by the appellant and three-fourths by the appellee. 



INSLEY V. GARSIDE et aL 

(Circuit Court of Appeals, Ninth Circuit May 29, 1903.) 

No. 829. 

Order Denying Pétition for Rehearing and Modifying Decree. 

PER CURIAM. The pétition for a rehearing is denied, but it is 
ordered that the concluding portion of the decree of this court (121 
Fed. 699) be modified to read as follows: "On considération where- 
of, it is now hère ordered^ adjudged, and decreed by this court that the 
decree of the said District Court in this cause be, and the same is here- 
by, reversed, with costs, and the cause remanded to the said District 
Court for further proceedings, and with instructions to give efifect 
to the proof of the appellees as a claim proven in the name of Caroline 
Sharick; the appellees to be subrogated to her rights thereunder only 
upon proof of their payment to her of the sum payable thereon out 
of the bankrupt estate." 
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FAIRBANKS, MORSE & CO. v. STICKNEY et al. 

(Circuit Court of Appeals, Eighth Circuit April 13, 1903.) 

No. 1,814. 

1. Patents— Invention— Pkesumption from Geanting of Patent. 

A presumption of patentable novelty arises from the grantlng of a 
patent for a new combination of old éléments, whlcli can only be over- 
come by clear proof. 

2. Same— Infringembnt — Fbiction-Clutch Meohanism. 

The Hobart patent, No. 655,440, for a clutch mechanism, Tield to dis- 
close invention and patentable novelty, and to be valid and infringed as 
to clalms 3, 4, and 5, but void as to elaim 6. 

3. Samk— Suit for Infringembnt— Costs. 

Where one clalm of a patent is adjudged void in a suit for infringe- 
ment, the complainant is precluded by Rev. St. § 973 [XJ. S. Comp. St. 
1901, p. 703], from recovering costs, altliough other clalms are held valid 
and Infringed, unless a proper dlsclalmer as to the void clalm was en- 
tered before the suit was brought. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

For opinion below, see 115 Fed. 720. 

Paul Synnestvedt and F. W. H. Clay, for appellant. 
John E. Stryker, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This is an action to restrain the infringe- 
ment of letters patent No. 655,440, issued August 7, 1900, to Frank G. 
Hobart, who assigned the patent to Fairbanks, Morse & Ce, the 
complainant below and the appellant in this court. The invention 
covered by the patent, in the language of the patentée — 

"Relates particularly to that class of devices whlch are deslgned to be used 
in Connecting and dlsconnecting a moving or driving part wlth an Idler part, 
or pièce to be driven, and is of the class commonly known as 'frlctlon- 
clutches,' * • * [and] has for Its object, prlmarily, the construction of a 
devlce of the type mentioned whlch will be compact and economical in con- 
struction, reliatile and efficient in its opération, and arrangea to be readily 
thrown into and out of opération by hand." 

The patentée also says: 

"A further object of my Invention Is to provide a novel arrangement of 
parts In combination wlth improved devices, whereby great accuracy and 
seeurity of adjustment are secured, and whereby compensation may be had 
for wear of the friction surfaces. A further object of my Invention is the 
provision of a frictlon-clutch having a hand operating devlce which will be 
not only easy to manipulate, but also safe to the operator." 

Referring to drawings on the following page, which illustrate the 
complainant's device as well as the alleged infringing device, figure i 
in the drawing illustrating the complainant's device, represents a driv- 
ing or power shaft ; 2, a loose rotatable pulley mounted on the shaft, 
carrying a gear (indicated by figure 3) around which a belt may be 
passed. This loose pulley flares at one end, and has a recess therein 
in the shape of a truncated cône, into which a cone-shaped friction 

ï 1. See Patents, vol. 38, Cent Dlg. §§ 35, 53. 
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sieeve (indicated by figures 4 and 5), that is keyed to the shaft, and 
rotâtes with it, but is capable of some longitudinal movement along 
the shaftj may be forced, and, by coming in contact with the inner sur- 
face of the loose pulley, compel it to rotate with the shaft. At the 
end of the shaft is a threaded extension or spindle, provided with two 
threads (figures 7 and 10) of dififerent diameters and pitch. Engaging 
the larger of thèse threads, 7, on the spindle is a coUar block, 8, which 
is held in place by a nut, 9, mounted on the smaller thread, 10, of 
the spindle. The collar block, 8, and the threaded extension or 
spindle révolve with the shaft. At the outer end of the spindle is a 
hand-wheel or nut, 11, provided with a guard to protect the hand, 15,, 
which hand-wheel- or nut engages the small thread, 10, of the spindle. 
Toggle levers, 12, 12, connect the friction sieeve, 5, with the hand- 
wheel or nut, II. When the operator desires to start the machinery, 
he causes the friction block, 5, to move inward along the shaft so that 
it will engage the loose pulley, and cause the latter to revolve with 
the shaft, by simply grasping the hand-wheel, 11, so as to prevent it 
from revolving with the spindle, whereupon the hand-wheel or nut 
travels or is drawn inwardly along the smaller thread of the shaft or 
spindle, the same being in motion, and by means of the toggle arms 
the friction sieeve, 5, is thrust against the inner surface of the driven 
sieeve or loose pulley, 2, binds it firmly, and causes it to revolve with 
the shaft, thus setting the machinery to be moved in opération. 




COMPLAINANT'S DEVIOB. 




DBFENDANT'S DEVICE. 

The patefit contains, in ail, nine daims which difFer very lîttle in 
phraseology, but we only deëm it necessary to quote one of the claims 
in fuU^ — ^the fpurth — whiçh will serve to illustrate what the patentée 
declàred tobé his invention. 

"(4) A friction-clutch comprising a driving-shaft; a loose gear or pulley 
mounted thereon; a sllding frictlou-sleeve mounted upon thé shaft lu position 
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to be thrown into and out of engagement wlth tlie loose gear; a System of 
liell-crank levers pivotally attached at their angles to tbe sleeve; a coUar or 
lilock fixed relatively as to movement between the shaft and sleeve, said 
block forming a fulcrum for one arm of eacb of the levers, and means for 
operating the levers to move the sleeve; said means comprising a threaded 
extension of said shaft, a hand-vcheel or nut working thereon, and connections 
between the bell-crank levers and said hand-wheel." 

The sixth daim mentions the guard flange, 15, as one of the clé- 
ments of the combination covered by the patent, but this élément or 
part is not mentioned speciiîcally in the other claims. 

The patented device seems to be simple, compact, effective in opéra- 
tion, and especially useful in connection with gas engines, in which 
class of engines the crank shaft must acquire considérable momentum 
before the load can be imposed vthich it is designed to carry. Up to 
July, 1901, about 500 friction clutches, made according to the spécifica- 
tions of the patent, had been manufactured and sold by the complain- 
ant. 

The défenses to the action that hâve been interposed are want of 
patentable novelty and noninfringement. The second of thèse dé- 
fenses, in our judgment, is without merit, as the lower court held. 
It will be observed at a glance that the patented device and the in- 
fringing device are very much alike, the one being almost a counter- 
part of the other. The only noticeable .différences in the method of 
constructing the two clutches are thèse : In the complainant's clutch 
the rotatable pulley, 2, is mounted directly on the shaft, i, while in the 
defendant's clutch the pulley is journaled on a removable collar which 
is keyed to the shaft. In both devices, however, the pulley is mounted 
on the shaft ; the only différence being that, while in the one case the 
pulley cornes in direct contact with the body of the shaft, in the other it 
comes in contact with a collar interposed between it and the shaft. 
The other différence in the two devices, to be noted, is the foUowing : 
In the complainant's clutch what is termed the "threaded extension 
member," 10, is screwed into the end of the power shaft, and extends 
thence entirely through the hand wheel, il, carrying the collar block, 
8, and the locking nut, 9. This method of construction the défendant 
has modified slightly ; that is to say (referring to the drawing illustrat- 
ing the defendant's device), the collar or fulcrum block is made in two 
parts, indicated by figures 8 and 9 in the drawing. The interior part 
is a collar borne by the shaft. The exterior part, 9, has a threaded 
engagement with the interior part or collar block, and corresponds 
very closely with the lock nut, 9, in the complainant's structure. In 
the defendant's device the threaded extension member, 10, is screwed 
into the exterior block, 9, and passes through the same, so that its end 
impinges against the end of the shaft, as indicated by the white rec- 
tangular space, 16, in the drawing. The threaded extension mem- 
ber carries the hand-wheel, 11, to which the toggle arms are pivoted, 
as well as being pivoted to the collar block. The opération of the 
two devices is identically the same, and the means employed to ac- 
complish the desired end are not substantially différent. Both de- 
vices hâve a threaded extension member, a collar block, a cone-shaped 
friction sleeve to engage the loose pulley, a hand-wheel mounted on 
the extension member, and toggle arms pivoted to the hand-wheel and 
123 F.— 6 
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to the coUar block, by which the friction sieeve is pushed forward 
automatically into engagement with the loose puUy. The defendant's 
expert is compelled to admit that, if the complainant's device pos- 
sesses patentable novelty in view of the prior art, the difïerences which 
he points out in the methods of construction are net "patentable dis- 
tinctions." In that view we fuUy concur, holding that, if the com- 
plainant's clutch is patentable, the defendant's clutch is an infringe- 
ment. 

Turning then to the question of patentability, the structures upon 
which the défendant particularly felies to show that the complain- 
ant's clutch is not patentable, but a mère product of ordinary me- 
chanical skill, are the clutches described in the following letters patent, 
namely. No. 566,508, issued to WilHam Esty, August 25, 1896; No. 
561,198, issued to Jesse H. Brown, jùne 2, 1896; No. 474,183, issued 
to Jacob Neuert, May 3, 1892; No. 370,118, issued to John L. Bogert, 
September 20, 1887; No. 520,528, issued to Edward L. Jones, May 
29, 1894; and No. 301,012, issued to Jérôme B. Secor, June 24, 1884. 
It is said that the clutches described in thèse patents are the nearest 
approach, which the prior art discloses, to the clutch invented by 
Hobart, and that of thèse the Esty clutch was and is the most sug- 
gestive. Cuts illustrating the several devices described in the last- 
mentioned patents will be found on the opposite and succeeding pages. 
Referring thèreto, it will be observed that none of the clutches there 
described were designed to be placed on the end of a shaft, for which 
purpose the Hobart clutch was especially constructed, nor can they be 
so placed. On the contrary, ail the clutches to which référence is 
made, excépt the Secor clutch, are manifestly designed for otlier pur- 
poses. Thus, the Esty clutch, on which most reUance is placed, was 
designed to/connect two independent line-shafts so as to form one 
continuous shaft, while the Neuert, Bogert, Jones, and Brown devices 
are countershaft clutches. The Secor device is a "pin and screw" 
clutch, especially designed to be used on sewing machines. Now, it 
may be that the several éléments that were combined by Hobart in 
constructing his clutch can be picked out of the several devices re- 
ferred to by the défendant, but the particular combination of parts 
which he made is not found in either of the prior patents,^ nor, as we 
think, was the combination thereby suggested. Even if it be conceded 
that the individual éléments composing the combination are to be 
found in the prior art, yet, to make the sélection of thèse parts from the 
prior art, and to combine them, as Hobart did, so as to produce a 
clutch which is at the same time, simple, compact, effective, and use- 
ful, required, as we think, more than ordinary mechanical skill. The 
officiais of the Patent Office, with the prior art before them, so found, 
and granted a patent. This action on their part créâtes a presumption 
of patentable novelty, which presumption can only be overcome by 
clear proof that they were mistaken, and that the combination lacks 
patentable novelty. Cantrell v. Wallick, 117 U. S. 689, 695, 6 Sup. 
Ct. 970, 29 L,. Ed. 1017 ; Coffin v. Ogden, 18 Wall. 120, 124, 21 L,. Ed. 
821; Streator Cathedral Glass Co. v. Wire Glass Co., 38 C. C. A. 
573, 579, 97 Fed. 950; Fraim v. Keen (C. C.) 25 Fed. 820; Osborne 
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ESTY PATENT. No. 566,508. 




BROWN PATENT. No. 661,108. 




NEUBRT PATENT. NO. 474,1» 
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8EC0R PATENT. No. 301,012. 
Sui 1. 




BOGERT PATENT. No. 370,118. 




JONES PATENT. No. 520,528. 
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V. Glazier (C. C.) 31 Fed. 402. After a careful considération of ail the 
clutches to which our attention has been directed, for the purpose of 
establishing the défense of want of patentable novelty, we are not only 
not satisfied that the défense has been made ont, but are rather dis- 
posed to believe that some of the claims of the Hobart patent (par- 
ticularly the third, fourth, and fifth) cover a meritorious invention, and 
that the complainant is entitled to protection as respects the invention 
described in those claims. We are not satisfied that the sixth claim 
of the patent, which includes as an élément the "guard flange," can 
or ôught to be sustained. It cannot be sustained except by reading 
into it a feature of construction that is fully covered by other claims, 
and this we do not feel disposed to do. This claim being rejected as 
invalid, and no disclaimer having been filed before the suit was brought, 
under section 973 of the Revised Statutes [U. S. Comp. St. 1901, p. 
703], the complainant is not entitled to recover his costs. Metallic 
Extraction Co. v. Brown, 49 C. C. A. 147, 150, iio Fed. 665, 668, 
and cases there cited. 

It is accordingly ordered that the decree of the lower court be 
reversed, and that the cause be remanded to that court, with directions 
to enter a decree in favor of the complainant, awarding an injunction 
as prayed for in the bill as respects the claims of the patent abovc 
specified. 



EUBBER-TIEB WHEEL CO. v. VICTOR RTJBBER-TIRE 00. 

(Circuit Court of Appeals. Sixth Circuit. June 2, 1903.) 

No. 1,169. 

1. Patents— Invention— RnBBBR-TiRB Whebls. 

The Grant patent, No. 554,675, for a rubber-tire wheel, is void for lacli 
of patentable invention. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Paul A. Staley and Border Bowman, for appellant. 
H. A. Toulmin, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is a bill to restrain infringement 
of patent No. 554,675 to A. W. Grant, dated February 18, 1896, for 
improvements in rubber-tired wheels. The défense was that the in- 
vention was void for want of patentable novelty, anticipation, and 
noninfringement. Upon a final hearing upon pleadings and évi- 
dence the bill was dismissed upon the authority of Goodyear Tire & 
Rubber Co. et al. v. Rubber-Tire Wheel Co. et al., 53 C. C. A. 583, 
116 Fed. 363. The parties not being the same, the former opinion 
would not absolutely preclude this court from renewing the inquiry 
into the validity of the Grant patent. 

But an additional obstacle to a reconsideration of the merits of 
the question is found in the fact that the Suprême Court has since 
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denied the appellant's application for a writ of certiorari, although 
the decree had held the patent void. Rubber-Tire Wheel Ce. v. 
Goodyear Tire & Rubber Co., 187 U. S. 641, 23 Sup. Ct. 842, 47 L. 

Ed. . This fact would seem to somewhat interfère with the 

freedorti of this court, for we should seemingly place ourselves in the 
attitude of reopening, upon substantially the same évidence, the ques- 
tion of the validity of the Grant patent after the Suprême Court under 
its revising powers had refused to re-examine the case. In Rawson 
V. Western Sand Blast Co. (C. C. A.) 118 Fed. 576, the Circuit Court 
of Appeals for the Seventh Circuit under like circumstances said: 

"Though the former case might not prevent a renewed Inquiry Into the 
merlts of the Evans patent, Tce are persuaded that the pronouncements there- 
In, In vlew of the Suprême Court's déniai of appellant's application for a 
writ of certiorari, should in the Interest of faith in the stability of Judlclal 
décisions be adhered to by us as the law of the patent" 

We do not find it necessary, however, to resort to any technical 
ground for adhering to the former opinion of this court, denying 
validity to the patent hère involved, for we hâve no reason to doubt 
the rightness of the conclusion there announced. 

Decree afiirmed. 



DKAKB CASTLB PEESSBD STEEL LUG CO. et al. v. BROWNSLL & CO. 

{Carcult Court of Appeals, SIxth Circuit. June 2, 1903.) 

No. 1,15& 

1. Patents— Invention— Substitution op Materials. 

The substitution of steel or wrought Iron for cast Iron as the material 
from whlch a structure Is made does not constltute patentable Invention, 
although snch change of material also Involves a change in the method 
of construction and in form, the new article being stamped or swaged 
from a single sheet of métal, where when made It performs the same 
functions In substantially the same way, its only advantage over the old 
structure being attributable to the inhérent qualltles of the material used. 

8. SAUB — BOILBR Luos. 

The Drake patent, No. 491,091, for a boiler lug, stamped or swaged 
from sheet métal, Is void on its face for lack of patentable Invention; 
the structure of the patent dififering from the cast iron lugs previously 
used only In the material of which it is made and somewhat in form. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

This Is a blll to restrain Infringement of patent No. 491,091 for alleged Im- 
provements In supporting lugs used for the support of boilers. 

The patentée thus describes his Invention; "Prior to my Invention boiler 
lugs bave been constructed of cast métal. Thèse lugs are necessarlly heavy, 
and a single lug for a standard boiler, say flve feet in diameter, would welgb 
at least one hundred pounds. In applying them to a boiler, the only way In 
which a tight Joint can be secured is by heading the rivet over from the In- 
Blde of a boiler. It is of course well known that boiler plate and cast Iron 
hâve différent rates of expansion and contraction, and a suitably tlght joint 
cannot easily be secured or maintained between thèse metals of diverse na- 

K 1. See Patents, voL 38, Cent DIg. | 23. 
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tnre. A cast métal lug Is protided In the casting wlth the boit or rivet ap- 
pertures, and, necessarily, their position belng flxed, tbe rivet holes in the 
boiler must be made to correspond. Accuracy of fit between a surface of a 
lug and the surface of a boiler Is difBcult to attain -where the lug Is cast. 
The further objection to cast boiler lugs arlses from the fact that a power 
riveting machine cannot be used to rivet them on. A strain on thèse lugs 
is mainly at the angle between the upright and the horizontal members, the 
bracket being substaptially L shaped. In order to secure the proper strength 
at this point thèse lugs are necessarily made heavy. In a patent issued prior 
to my invention, a boiler lug bas been shown having Its members reinforced 
by ribs or flanges upon the interior angle of the lug and along its side mar- 
gins. Sald flanges, however, extend only partially up the sides of the vertical 
member and part yvay only along the top surface of the horizontal member 
of the lug. If a cast lug were provided with side flanges or webs sufficient 
to secure such additional strength as would permit a material réduction in 
the weight of a lug, thèse flanges would hâve to be so thick that the Interior 
space for riveting would be encroached upon, and if the rivet holes are put 
too close together they weaken the lug. It is the object of my invention to 
avoid ail of the objection above pointed out; and to this end I construct a 
boiler lug from sheet métal, preferably sheet steel, by pressing, stamping, or 
rolling it to produce a lug having the necessary upright and horizontal por- 
tions, and in the same opération 1 turn up the side margins of the blank 
so as to provide the lug upon Its interior angle with marginal ribs or flanges 
of such width as to properly brace and integrally eonnect the two portions of 
the lug." The bill was demurred to upon the ground that the patent did not 
on its face show a patentable invention. The demurrer was sustained, and 
the bill dismissed. 

Charles K. Offield, Henry S. Towle, and Charles C. Linthicum, foi 
appellants. 

R. J. McCarty, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WAN- 
TY, District Judge. 

LURTON, Circuit Judge (after stating the facts). A boiler lug 
is nothing more or less than an L-shaped iron bracket, one member 
being attachable to the side of a boiler and the other to a wall or 
floor or other upright support, and its only function is to support the 
boiler in place. 

It is elemental in the patent law that the mère substitution of steel 
or wrought iron for cast iron is not invention. The advantages and 
différences of the two forms of iron are too well knovvn to require 
the skill of an inventor to displace the one for the other, where the 
conditions are such as to make one préférable to the other. Kil- 
bourne v. Bingham Co., 50 Fed. 697, i C. C. A. 617; Strom Mfg. 
Co. V. Weir Frog Co., 83 Fed. 170, 27 C. C. A. 502 ; Union Hard- 
ware Co. V. Selchow (C. C.) 112 Fed. 1006; Florsheim v. Schilling, 
137 U. S. 64, 76, II Sup. Ct. 20, 34 L. Ed. 574; Hicks v. Kelsey, 
18 Wall. 670, 21 L. Ed. 852. 

In Hicks v. Kelsey, cited above, the rule is stated as follows : 

"The use of one material instead of another In constructing a known ma- 
chine is, in most cases, so obviously a matter of mère mechanical judgment, 
and not of Invention, that It cannot be called invention, unless some new and 
useful resuit, an increase of efflciency, or a decided saving in the opération, 
is clearly attained." 
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But it îs saîd that the change of material involved also a change 
in the method of construction, and that the lug of the patent can 
be stamped or swaged out of a single sheet of plate of suitable shape, 
with supporting ribs or flanges intégral with the other members, 
and that the lug thus made is lighter and cheaper and stronger than 
the cast iron lug which it has superseded, as shown by the averments 
of the bill. It is said also that the new lug has "the same coefficient 
of expansion as the boiler, and therefore the new function of expand- 
ing and contracting therewith," with the new resuit ôf making a 
doser connection and a tighter joint between them, and that the 
new lug also has "the new capability of conformability, accurate fit, 
and supporting connection." But it cannot be seriously pretended 
that because a lug made of a malléable métal wiU fit more closely 
to the side of a boiler than a rigid ndnmalleable cast iron support 
that we hâve a new function, or that because the expansion of the 
Steel lug will equal the expansion oï the wrought iron or steel boiler, 
to which it is attached, that the lug of the patent is capable of per- 
forming a new and useful function over a cast iron lug. The new lug 
does just what the old lug did. That it is lighter, cheaper, and more 
durable, in that it préserves its attachment more closely, and is less 
Hable to fracture, may be conceded. But, after ail is said, it remains 
that it performs the précise function of the old cast iron lug, in sub- 
stantially the same way, and it is idle to deny that every advantage 
which is claimèd for it over the old lug is attributable to the inhérent 
qualities of sheet steel over cast iron when used for a boiler support- 
ing lug. 

To sustain a patent based upon a change of material, it must be 
shown that some new and useful resuit has been accomplished ; for 
it is only then that the substitution of one material for another can 
attain the dignity of invention. From the case of Hotchkiss v. Green- 
wood, II How. 248, 13 L. Ed. 683, this principle has been adhered 
to. The case of Union Hardware Co. v. Silchow (C. C.) 112 Fed. 
1006, and George Frost Co. v. Cohn (C. C.) 112 Fed. 1009, both de- 
cided by Judge Coxe, aiïord illustrations of the différence between a 
mère improvement resulting from a change of material and the ac- 
complishment of a new and useful resuit as a conséquence of such 
substitution. "Both," said Judge Coxe, "involve a change of mate- 
rial in existing structures ; but in the one instance the skate opér- 
âtes after the change precisely as it did before, and in the other a 
hose supporter which does not support is converted, by the change, 
into a hose supporter which does support. In the former case, by 
the use of cheaper, lighter, and stronger métal, the skate is made 
cheaper, lighter, and stronger; in the other, the substitution of a 
rubber button for a métal button transformed a destructive and in- 
operative device into a highly successful one." 

The structural changes in shape and form accomplish no new re- 
suit. Most of them are purely incident to the change in material. 
The ribs or flanges upon the interior angle and along the side mar- 
gins of thë two principal members, as well as the extension of the 
vertical raember so that a part thereof shall extend below the plane 
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of the horizontal member, are common devices for bracing a bracket 
intended to support an object, and quite within the range of knowl- 
edge attributable to any one having an ordinary acquaintance with 
the laws of mechanics. 

Like devices were used even in the old lug, for the patentée states 
in his spécifications that in a patent prior to his own a boiler lug 
is shown "having its members reinforced by ribs as flanges upon 
the interior angle of the lug and along its side margins," but that 
said flanges "extend only partially up the side of the vertical member 
and part way only along the top surface of the horizontal member 
of the lug." What the patentée has donc in this direction is but an 
extension of the old bracing method of the patent he refers to. The 
fact that thèse bracing ribs and webs are made intégral with the 
principal members of the lug, and the whole struck or stamped out 
of a single sheet of métal, does not constitute the constructed article 
patentable, even though the machine which made it might possess 
features entitling it to a patent. The art of swaging is old, and the 
articles struck from a blank which are made in that way are very 
numerous. The mère fact, therefore, that the lug of the patent may 
be made in that way, and thus possess the advantage of having no 
joints or seams, does not display invention. 

Our own cases afïord at least two illustrations much in point. 
In Kilbourne v. Bingham Co., i C. C. A. 617, and 50 Fed. 697, the 
patent was for a sink, swaged or struck up from a single sheet of 
wrought iron or steel, without joint, seam, or interior angle. We 
held there was no invention in the entirety of the material of which 
the sink was made. The opinion of the court shows the antiquity 
of the art of swaging, and the numerousness of the articles made 
from a single sheet of métal by the same class of well-known tools 
or machines used in ail such opérations. 

So, in Strom Mfg. Co. v. Weir Frog Co., 83 Fed. 170, 27 C. C. A. 
502, it was held upon a demurrer to the bill that there was no pat- 
entable invention in swaging or striking up, by means of a die from 
a block of malléable métal, of a rail brace of a form which had been 
previously made of cast métal. 

In that case, as in this, the patent was not for the process of con- 
structing the rail brace, but for the constructed article. Touching 
the suggestion that the form of the blank which will produce the lug 
of the patent involves invention, we can best answer as the same 
argument was answered in the case cited above by quoting from the 
opinion of Judge Severens : That "such forms are the resuit of mère 
cutting and trying experiments, or of reducing to a flat surface an 
article having the desired conformation. This is not invention." 

When ail has been said, the fact remains that the lug of the pat- 
ent diflfers from the lug of the old art only because with certain im- 
material and nonfunctionable changes in shape and appearance it has 
been struck out of a single sheet of malléable métal. 

That the changes made hâve resulted in a considérable economy 
of métal as well as in a more durable article is likely. That it has 
met with a large sale and superseded the old cast iron lug is not sur- 
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prising, and for the purposes of this case must be admitted. But 
ail iniprbvement is not invention, and if the improved lug diflfers 
from that before in use only because it is better made and made out 
of better material it does not involve patentable invention. 

In Risdon Locomotive Works v. Medart, 158 U. S. 68, 91, 15 
Sup. Ct. 745, 39 L. Ed. 899, the Suprême Court, speaking by Justice 
Brown, said in support of a judgment sustaining a demurrer for want 
of patentable invention : 

"This is a patent only for superior workmanshlp, and withln ail the au- 
thoritles is invalld. This court has repeatedly stated that ail Improvement 
is not Invention. If a certain device dlfCers from what précèdes it only in 
superiorlty of finish, or In greater accuracy of détail, It is but the carrying 
forward of an old idea, and does not amount to invention. Thus, if it had 
been customary to make an article of unpollshed métal, it does not involye 
invention to polish it. If a télescope had been made with a certain degree 
of power, It involves no invention to make one which dlfCers from the other 
only in its havlng greater power. If boards had heretofore been planed by 
hand, a board better planed by machînery would not be patentable, although 
In ail thesê cases the machînery itself may be patentable." 

The learned Justice cites in support the well-known cases of Smith 
V. Nichols, 21 Wall. 112, 119, 22 L. Ed. 566; Pickering v. McCul- 
lough, 104 U. S. 310, 26 L. Éd. 749; and Burt v. Evory, 133 U. S. 
349, 10 Sup. Ct. 394, 33 L. Ed. 647. 

In respect of the point decided in Pickering v. McCullough he said : 

"The patent was for an improvement in the manufacture of mouldlng 
cruclbles and pots, made of a plastic material composed of black lead and 
flre clay. It appeared that dlfaculty had been experlenced in removlng the 
cruclbles from the mould, in conséquence of the adheslve nature of the blacU 
lead mixture employed In the manufacture. The Invention obviated this dlffl- 
culty, and by an improved mode of manufacture much labor and expense 
were saved, and cruclbles were produced -which were superior to those made 
by any partlcular mode known prier to the device In question. It was held 
that this did not involve invention." 

Under the well-settled rule of this court, a patent is to be declared 
void upon its face "only whèn there is no room for thinking that any 
évidence can be adduced which would, if put into the case, alter the 
clear conviction of the court that there is no patentable invention in 
the production patented." Milnef Seating Company v. Yesbera, m 
Fed. 386, 388, 49 C. G. A. 397; Strom Mfg. Co. v. Weir Frog Co., 
83 Fed. 170, 27 C. C. A. 502; Richards v. Chase Elevator Co., 158 
U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. 

The case in hand seems so plain and the resuit so inévitable that 
we hâve no hésitation in afiirming the decree of the Circuit Court. 
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KISSINGBE-ISON CO. v. BRADFORD BELTING 00. 

(Circuit Court of Appeals, Sixth Circuit June 2, 1903.) 

No. 1,163, 

1. Patents— BiLii op Eeview— New Evidence dp Anticipation. 

The discovery by a défendant of other United States patents bearing 
on tbe question of anticipation is not sufHcient basis for a bill of review 
to review a decree sustaining a patent, entered after an appeal, in the 
absence of some unusual circumstance. 

2. Samb— Application to Appellatk Coubt pok Leave to File— Due Dili- 

OBNOE. 

On an application to the Circuit Court of Appeals for leave to file a 
bill of review to review a decree sustaining the validlty of a patent en- 
tered upon its mandate, on the ground of uewly dlscovered évidence, the 
question of due diligence, as well as the materiality of the new évidence, 
is one for considération by that court. 

3. Same— Suit for Infkikgement— Profits Recoverablb. 

Where défendants bought the infringing articles from the manufac- 
turers, and resold the same, they are chargeable on an accounting for 
profits only with the profits made by themselves above the priée pala, 
and not for the profits made by the manufacturers, whatever may be 
their liabillty for damages sustained by complainant over and above the 
profits so made. 

4. Samb— Discrétion to Incrbasb Damages— Review on Appeau 

The refusai of a Circuit Court to increase the damages found to hâve 
been sustained by a complainant because of défendants infringement, as 
permitted by Rev. St. § 4921 [TJ. S. Comp. St. 1901, p. 3395], will not be 
disturbed by the appellate court unless clearly demanded by the évidence. 

5. Same— Accounting por Profits- Allowance for Expbnses op Selling. 

On an accounting by an infringer for profits made on sales of the in- 
fringing device, be is entitled to crédit for commissions shown to hâve 
been paid agents on such sales, but to authorize the allowance to him 
as a crédit of a share of the gênerai expenses of his business there must 
be spécifie évidence from whlch the proportion of such expenses justly 
chargeable to that part of the business can be determined. 

6. CoSTS— Attornby's Fbe pob Takisg Dépositions- Examination op Wit- 

NESSBS BEFORE MaSTER. 

The provision of Rev. St. | 824 [TJ. S. Comp. St 1901, p. 632], allowing 
an attorney's or solicitor's fee of $2.50 to be taxed for each déposition 
taken and admitted in évidence, refers to dépositions taken out of court 
to be used on the hearing of the cause, and bas no application to évidence 
taken either in court or before a master on a référence. 

Cross-Appeals from the Circuit Court of the United States for the 
Southern District of Ohio. 

This cause came on to be heard upon au appeal from a decree of the court 
below, and also upon a pétition for leave to review a decree of the court 
below in pursuance of a mandate from this court upon a former appeal in the 
same cause. Upon the former appeal we held that the Morrison patent for a 
wire f ence coupling, granted to D. B. Morrison, May 20, 1890, was valid and 
had been Infringed, and remanded the cause, with direction to enter such a 
decree and for an accounting as to damages. A decree pursuant to our man- 
date was entered, and a référence made to a spécial master to take proof anâ 
report the profits made by the Bradford Belting Company through their in- 
fringement of the said Morrison patent, "and also the damages the complain- 
ant bas suffered by reason of said infringement" The master found that the 
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gains and profits made by the sale of fhe infringlng deylces amounted to 
12,202.91, "wid that sald amount Is the measure of damage which complaln- 
ant bas sustalned by reason of sald Infrlngement." Upon exceptions flled by 
the Bradford Beltlng Company thls was eut down to $631.21. ITrom tliis de- 
cree the complainant bas appealed, and assigned errois. 

Murray & Murray, for appeliant. 
Wood"& Wood, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivëred the opinion of the court. 

1. Pending this appeal the appeHee^ the Bradford Belting Company, 
has flled a pétition praying leave to file a bill of review to review the 
decree of the court below entered in pursuance of the mandate of this 
court upon the former appeal. The principal question involved upon 
the former appeal was as to fhe validity and scope of the Morrison pat- 
ent for a fence wire coupler. Very many patents were relied upon as 
anticipations ; many of them are discussed in the opinion of this court 
by Judge Taft, which is reported in 97 Fed. 502, 38 C. C. A. 300. It 
is sought now to obtain leave to file a bill of review solely upon the 
ground that the défendant has discovered three other alleged antici- 
patory patents, one of which it is claimed covers features held to be 
novel in the opinion of this court sustaining the vahdity of the Mor- 
rison patent. 

Without in any degree conceding the influence claimed for this nevi'ly 
discovered évidence, we are content to deny the motion for want of 
due diligence. That a searcher was sent to examine the Patent Office 
for the purpôse of obtaining ail matter which was material to the dé- 
fense of want of patentable novelty, and that this searcher did not 
corne across thèse particular patents, is not such an extraordinary 
circumstance as woûld justify the review of a decree sustaining the 
validity of a patent. Such évidence is of a cumulative charactèr. 
Thèse patents were public records, and accessible if the search had 
been sufficiently diligent. The discovery of other patents bearing 
upon the question of anticipation should not be made the basis for a 
bifl of review, in the absence of some very peculiar circumstance. 
This was the view expressed by the Court of Appeals for the First 
Circuit in Re Gamewell Fire Âlarm Tel. Ce, 73 Fed. 908, 914, 20 
C. C. A. III. 

2. The question of due diligence, as well as the materiality of the 
newly discovered évidence, is, we think, a question for décision by this 
court upon an application for leave to review a decree of the Circuit 
Court, entered in pursuance of the decree of this court. Society of 
Shakers v. Watson, ^7 Fed. 512, 23 C. C. A. 264; Jourolmon v. 
Ewing, 85 Fed. 103, 29 C. C. A. 41 ; Rubber Co. v. Ewing, 9 Wall. 
805, 19 L. Ed. 828. 

3. The master, in estimating the cost of the couplera to the défend- 
ant, allowed only the actual first cost to Gérard & Lawrence, who 
made and sold the infringing devices to the défendant at a price which 
included a considérable profit to themselves. 
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Upon exception the court below held that the priée actu^lly paid 
Gérard & Lawrence was tlie cost of tlie couplers to défendants, and 
that défendants were liable only for the actual profits and gains re- 
sulting from their dealing in the couplers. There was no error in this. 
The défendants were not themselves the manufacturers of the coupler, 
but bought them from Gérard & Lawrence, who bought the shells 
and wedges from others and made the completed coupler, and then sold 
to défendant at a profit. Défendants are liable to account for such 
gains and profits only as accrued to themselves, and not for those 
which accrued to the manufacturers from whom they bought. Eliza- 
beth V. Pavement Co., 97 U. S. 126, 138, 24 L. Ed. 1000; Root v. Rail- 
way Co., 105 U. S. 189, 202, et seq., 26 L. Ed. 975 ; Tilghman v. Proc- 
tor, 125 U. S. 136, 144, 146, 148, 8 Sup. Ct. 894, 31 L. Ed. 664; Coupe 
V. Royer, 155 U. S. 565, 582, 15 Sup. Ct. 199, 39 L. Ed. 263; Belknap 
v. Schild, 161 U. S. II, 25, 16 Sup. Ct. 443, 40 L. Ed. 599. 

No partnership or other such relation existed between défendants 
and Gérard & Lawrence as to make them accountable for the gains 
and profits of the latter. Défendants had the exclusive right to the 
sale of the device made by Gérard & Lawrence, but were to pay a 
fixed price for each coupler, and realize for themselves whatever profit 
should resuit from sales. 

4. But it is said that Gérard & Lawrence were joint tort feasors 
with the défendants, and that each such joint feasor is responsible for 
the entire damage sustained by the patentée. No fault can be found 
with the principle stated, but it has no proper application hère. Neith- 
er is there any doubt, since the act of July 8, 1870, section 4921, Rev. 
St. [U. S. Comp. St. 1901, p. 3395], but that, where the injury result- 
ing from an infringement shall be greater than the gains and profits 
made by the infringer, the patentée, in addition to the profits to be 
accounted for, is entitled to recover the damages he has sustained. 
Root v. Railway Co., 105 U. S. 189, 202, 26 L. Ed. 975 ; Coupe v. 
Royer, 155 U. S. 565, 582, 15 Sup. Ct. 199, 39 L. Ed. 263. But the 
défendants, not being liable to account for any profit or gains other 
than that actually realized by them, cannot be made liable for the gains 
and profits made by those from whom they bought the infringing 
couplers. 

If complainants wish to recover the profits made by Gérard & 
Lawrence, they must do so by a suit against them. But Gérard & 
Lawrence are not parties to this suit, and the défendants cannot be 
made to account for profits made by Gérard & Lawrence, although 
they contributed to the infringement. City of Elizabeth v. Pavement 
Co., 97 U. S. 126, 24 L. Ed. 1000. 

Complainants' right to recover ail damages over and above the 
profits made by the infringer cannot be and has not been disputed. 
But it was not shown that the damages exceeded the profits made by 
the défendants, to say nothing of those made by Gérard & Lawrence. 
No évidence was introduced to show that complainants' sales had 
fallen ofï, or that they had been compelled to reduce the sale price of 
their coupler or to increase the cost of doing business. The entire 
body of the évidence bore upon the question of the gains and profits 
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made by the défendants, and the master's report was based solely upon 
this question. 

There was no error in not allowing the complainants to recover the 
profits so made by Gérard & Lawrence as damages sustained by com- 
plainants, because there is no évidence that they sustained any dam- 
ages at ail. 

5. Neither was there any error in the refusai of the court to increase 
the damages as allowed under section 4921, Rev. St. [U. S. Comp. 
St. 1901, p. 3395]. "The allowance of an increase of damages under 
the statute is a matter which rests somewhat in the discrétion of the 
court, and we should not be inclined to disturb its finding upon this 
point, uniess the évidence clearly demanded it." Topliflf v. Topliflt, 
145 U. S. 156, 174, 12 Sup. Ct. 825, 36 L. Ed. 658. This case is par- 
ticularly free from any unusual circumstances showing a willful pur- 
pose to violate the rights of complainants, and we are not disposed to 
overrule the court below in refusing to exercise this punitory power. 

6. The évidence before the master plainly established that the de- 
fendants had received from sales of thèse articles $3,147.61, and had 
paid for them to Gérard & Lawrence, including the sums paid for 
Gérard & Lawrence to the American Brass Works, the sum of 
$1,939.00. There was by this évidence an apparent profit of $1,208.61. 

The défendant claimed two déductions as cost of selling. One was 
an item of $146.51, being commissions paid to selling agents. An- 
other was an item of $430.89, which appeâred only at the bottom of an 
exhibit filed by défendant purporting to be a tabulated statement of 
purchases and sales of thèse couplers, in thèse words: "$2,894.62 
sales at 14.89 per cent, our cost of selling." Thèse items were both 
disallowed by the master. 

The item of commissions paid on sales was a proper crédit. The 
profits recoverable are only those which were actually made, and the 
gênerai burden is upon the plaintiff to show what those profits were. 
The fair and reasonable expenses incident to the sale of the infringing 
devices should be deducted from the gross profit shown by the évi- 
dence. The Trémolo Patent, 9 Wall. 518, 23 L. Ed. 97; Tilghman 
V. Proctor, 125 U. S. 151, 8 Sup. Ct. 894, 31 L. Ed. 664. 

There are cases where it is proper to crédit the gross sales of a par- 
ticular article coraposing a part of the gênerai business carried on with 
a proportion of the gênerai expense incident to the same business, 
such as rents, clerk hire, beat, and Hghts, and in the Trémolo Patent 
Case the gross sales of the infringing device were so credited. But 
there was no sufficient évidence before the master to show the gênerai 
expense of conducting the business of the défendant. This item in the 
exhibit filed by the defendant's bookkeeper may hâve been the gênerai 
cost of carrying on the entire business of the défendant, including its 
manufacturing departments, or it may be a mère approximation of ex- 
pense of selling, which would include interest upon the gênerai capital 
engaged. If this is the fact, this would be wrong. Rubber Company 
V. Goodyear, 9 Wall. 789, 19 L. Ed. 566. 

What items were included we hâve no way of knowing. If the wit- 
ness who prepared this tabulation and stood sponsor for this enig- 
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matical crédit had meant to charge ag&inst the gross sales of thèse 
connectors only the proportion of the gênerai cost of carrying on the 
gênerai business which the gross sales of the entire business bore to 
the gross sales of thèse couplers, why should the item of commissions 
paid agents be singled out and charged against this branch of the busi- 
ness in addition to its share of the entire expense of the business 
of which thèse commissions were probably a part? We see no 
good reason for overruling the master's action in disallowing this 
item as an item of expense not proven. 

7. A number of witnesses were examined before the spécial master 
upon the référence, and their testimony taken down by a stenographer 
and filed. The court below refused to regard this as entiîling the 
complainant, under section 824, Rev. St. [U. S. Comp. St. 1901, p. 
632], to a taxed fee of $2.50 for each such examination. Thèse wit- 
nesses were orally examined before the ma.ster upon the matters re- 
ferred to him, and although their évidence was reduced to writing 
they did not constitute dépositions, within the meaning of the statute. 

The statute refers to dépositions taken out of court under such no- 
tice or consent as will entitle them to be filed and read as évidence 
upon the hearing of the cause, and does not include évidence taken 
either in court or before a master upon a référence. Troy Iron & 
Nail Factory v. Corning, 7 Blatchf. 16, 24 Fed. Cas. 236; In re 
Strauss v. Meyer (G. C.) 22 Fed. 467 ; Spill v. Celluloid M. Co. (C. 
C.) 28 Fed. 870; Missouri Pac. Ry. Co. v. Texas & Pacific Ry. Co. 
(C. C.) 38 Fed. 775 ; Ferguson v. Dent (C. C.) 46 Fed. 88— is not in 
point. 

The decree will be modified so as to increase the recovery of the 
complainant by the sum of $430.89, with interest from date of mas- 
ter's report. The costs of appeal will be paid by the Bradford Com- 
pany. 
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(Circuit Court, E. D. Mlchigan, S. D. July 14, 1902.) 

No. 3,674. 

1. Patents — Construction dp Claims. 

While an élément may be implied and read Into a clalm of a patent, 
wlien necessary, for the purpose of proving that tlie device is an opera- 
tlve one, It cannot for the purpose of making out a case of novelty or in- 
fringement. 

S. Samb — Infringbmbnt— Drawbar». 

The Canda patent, No. 460,426, for a drawbar and spring for railroad 
cars, claims 1, 2, and 7, cover combinations of éléments ail of which 
•were used in prior devlces to perform the same functions, and are of 
doTibtful validity. If they can be accorded patentable novelty, they must 
be restricted to the précise construction shown. As so construed, they 
are not infrlnged by the device of the Thornburg patent. No. 588,722. 

In Equity. Suit for infringement of letters patent No. 460,426, 
for a drawbar and spring, granted September 29, 1891, to Ferdinand 
E, Canda. On final hearing. 
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Parker & Burton and E. M. Marble, for complainants. 
W. H. Singleton, for défendant. 

SWAN, District Judge. The défendant îs charged wîth ha vin g 
infringed daims i, 2, and 7 of letters patent, granted Ferdinand E. 
Canda September 29, 1891, No. 460,426, for improvement in draw- 
bar and spring. The infringement charged is based upon the manu- 
facture by défendant, under contract with the Thornburg Coupler 
Attachment Company, Limited, of draft apparatus shown in letters 
patent No. 588,722, granted to William Thornburg August 24, 1897. 

The claims of plaintifiFs' patent in issue are as foUows: 

"(1) In a drawbar attachment for railroad cars, a spring casing formed 
integrally with a single casting liaving a closed top and an open bottom and 
constructed for attachment to the longitudinal draft timbers, substantlally 
as hereln shown and described. 

"(2) In a drawbar attachment for railroad cars, the combinatlon, with the 
draft timbers, of a spring casing permanently attached to the timbers and 
provided with a removable bottom plate extending the entire length of the 
casing and loeked to the sides of the casing, substantlally as specified." 

"(7) In a drawbar attachment for railroad cars, a spring casing adapted 
to be permanently attached to the draft timbers and provided with one or 
more removable plates that lock with the sides of the casing, substantlally 
as and for the purpose herein shown and described." 

The çhief défenses pleaded are noninfringement and want of pat- 
entability. 

A preliminary objection to the right of the plaintiffs to recover 
is based upon the language of the assignment of letters patent by Fer- 
dinand E. Canda, the inventor, to Canda Bros., the complainants 
herein. It is claimed that it does not appear from the instrument 
that the entire interest in the patent is held by complainants, nor 
that the entire ownership is represented in the suit. It has not been 
found necessary to consider the objection. The controversy must be 
decided upon the main issues in the case. 

The history of the art shows innumerable devices, termed, indiflfer- 
ently, "improvements in drawbars," "drawbar attachments," "car 
couplings," "improvements in car couplings," "drawheads and bump- 
ers on railroad cars," "draft and buiïîng apparatus for cars," etc. In 
ail of thèse the prominent features are a box casing or spring cage, 
as it is called, into or through which a drawbar rod connected with 
spiral springs is moved longitudinally by the contact of the cars, 
or, when they are coupled together, by their traction. The springs, 
metallic or rubber, inclosed in the casing, are compressed and re- 
laxed by the movement of the drawbar, and serve to ease the efïect 
of the contact or traction of the cars upon the drawbar and its con- 
nections, and also aid to conform their movements to the curves 
and conditions of the track when the cars are in motion. The cas- 
ings or boxes in which are placed the springs and folio «rer of the 
drawbar hâve been constructed integrally or in parts, which are 
fastèned together and then attached to the longitudinal draft timbers 
or sills of the cars, as each inventor preferred. 

The Canda file wrapper, which is made an exhibit in the case by 
the défendant, shows that in the patentee's first application claim i 
was set forth in the following language : 
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"(1) In a drawbar attachment for rallroad cars, a spring caslng formed In- 
tegrally with a single casting, substantially as speclfied." 

This claim was rejected in the Patent Office, on the ground that 
it was anticipated by letters patent to Schaaber, No. 115,986, June 
13, 1871. Thereupon the claim was amended, by inserting, after 
the Word "casting" therein, the words, "and constructed for attach- 
ment to the longitudinal draft timbers." Thus amended, the claim 
was again rejected on letters patent to McGuire, No. 437,227, issued 
September 30, 1890. Thereupon Canda again amended the claim, 
by inserting, after the word "casting," the words, "having a closed 
top and an open bottom," and followed this with the words of the 
first amendment, "and constructed for attachment," etc. Thus 
amended, the claim was allowed, and constitutes claim i of the patent. 

It will thus be seen that the only feature which seemed to the Pat- 
ent Office to distinguish the claim, after the fîrst amendment, from 
preceding constructions, were the words, "having a closed top and an 
open bottom"; Gillam's letters patent No. 135,984, issued Febrù- 
ary 18, 1873, disclaimed the box and the spring as well-known features 
of this class of mechanism. Référence to Schaaber's device. No. 
115,986, dated June 13, 1871, shows a spring box and housing, which, 
instead of being formed of cheek pièces secured together and to the 
under side of the car, as was then usual, was cast in one pièce and 
secured to the under side of the cross-sills of the car. The unitarj' 
construction of the casing was, therefore, anticipated by Schaaber. 

McGuire's patent. No. 437,227, dated September 30, 1890, had 
adopted the feature of attaching the casing or spring box to the draft 
timbers. Whatever of value is found in claim i, either to distinguish 
the device it describes from prior constructions, or to make patentable 
Canda's casing, must inhere in the words, "having a closed top and 
an open bottom." This élément was not new, separately or in com- 
bination. A similar structure is disclosed in letters patent to Hardy, 
No. 459,041, dated September 8, 1891. Hardy's case has a closed 
top and an open bottom, and was secured between the draft timbers 
of the car. It had a top plate with downwardly extending side walls, 
and was open at the bottom. To hold the follower plate and spring 
in position, the under side of this spring box or casing had a bottom 
plate secured to the draft timbers, sustaining the cushion or spring. 
This is exactly the construction of claim i of the Canda device — if 
that claim is for an operative device, of which hereafter; for, al- 
though it is described as having an open bottom, it is conceded that 
a bottom plate is necessary to retain the spring and the tail of the 
drawbar in position. 

United States letters patent No. 104,704, to Carll & Shute, dated 
June 28, 1870, also show a cast-iron box, or casing, cast in one pièce, 
with top plate and vertical side plates and an open bottom ; this 
construction securing ail the advantages claimed for the casing used 
by Canda. It demonstrates that the idea of casting the entire casing 
with top and side plates in one pièce was old in the art long before 
the issue of the Canda patent. 

The only feature which differentiates Miller's casing (letters patent 
No. 61,553, January 29, 1867) from exact parallelism with Canda's 
123 F.— 7 
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çasing, is that it was boltgd to the carwith the open side uppermost. 

Letters patent No. 164,113, to Stephen Ustick, dated June 18, 
1875, shows also a unitary casing of the same gênerai construction as 
Canda's, and having the separate bottom plate such as Canda uses, 
but does net tnake an élément of claim i. This facilitated inspection 
of and access to the apparatus in the spring box or casing. 

Letters patent No^ 369,774^ to iF. Peteler, dated September 13, 
1887, covef a cast-iron house or casing, in One pièce, adapted to receive 
the rear end of the drop or follower plates and the spring between 
them. This construction is a plain anticipation of the Canda three- 
sided casing, and was made to be attached to the longitudinal timbers 
of the truck frame. 

Letters, patent No. 382,840, to C. H. Starr, datëd May 15, 1888, 
show a càst-iron casing for the draft connections, formed in one pièce, 
having vertical side walls joined by a top plate, the construction being 
of the U form in cross-section, to open at the bottom. It is there 
called a 'Mrawspring cage," and was bolted to the ûhder side of the 
car sill. 

Similar constructions are shown in patent No. 417,786, to Hughes, 
dated December, 24, 1889, and patent No. 406,305, to W. A. Post, 
dated jûly 2,; 1889. , Butler's letters patent No. 213,974, issued April 
8, 1879, possésses ail the features of Canda's claim i, except the in- 
tégral casing which Butler made in two parts. 

It is also évident, from the spécifications of the Canda patent, that 
a casing cast in one pièce ând a casing bûilt up of three pièces is an 
alternative construction. Canda's patent states (spécifications, page 
I, lines 52 to6o): 

"In some cases I flnd It advantageous to make the side pièces separate, 
and apply top and bottom plates, as shown In Flg. 3. The Interlocklng of the 
plates and side stops and the supporting vertical bolts impart to the case 
nearly as mueh strength as it would hâve If eonstructed of one single pièce 
of métal, and wlthout occasioning any undue strain." 

Speaking of the Ustick patent, Mr. Soûle, one of defendant's ex- 
perts, testilîed : 

"It would appear, however, that It [TJstlck's construction] Is a form of box 
or casing wlth top, sldes, and back end formed Integrally, and i'ts front end 
open; and also that it Is fltted wlth a removable bottom plate." 

This describes fairly defendant's structure. Ustick's difïers from 
Canda's only in that Canda's has no back end "intégral with the top 
and sides." Sotile's opinion that Ustick's "completely fails to meet 
the requirements of claim i of the Canda patent, in that it is not eon- 
structed for attachment to thç longitudinal timbers of the car," states 
no patentable différence between Canda's casing and that of Ustick. 
It required no invention to attach the spring casing to the draft tim- 
bers. Butler's casing was thus placed in 1879. The great majority 
of casings of différent inventors were attached to the draft timbers. 
In fact, ail of the advantages claimed for Canda's spring casing are 
found singly or in parts in previous devices. He admits in his testi- 
mony that when his spécifications were prepared he did not know of 
the McGuire attachment, which was- an improvement on the Butler 
drawbar attachment, and which he concèdes would, in point of strength 
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and efficiency of service, be equal to the construction described in his 
own patent. The history of the art repels the validity of this claim. 

Again, the necessary construction of the language of claim i ex- 
cludes a device having a bottom, and the structure there claimed 
shows nothing to sustain the contents of the casing. It is admitted 
by Canda that the bottom plate is essential to the operativeness of the 
structure. To meet the objection, complainants insist that the bottom 
plate must be implied and read into the fîrst claim for the purpose of 
sustaining it. This is not permissible. "While it may be done with 
a view of showing the connection in which the device is used, and 
proving that it is an operative device, we know of no principle of law 
which would authorize us to read into a claim an élément which is not 
présent, for the purpose of making eut a case of novelty or infringe- 
ment." McCarty v. Lehigh Valley Ry. Co., i6o U. S. 110-116, 16 
Sup. Ct. 240, 40 L. Ed. 358; F. R. Stearns Co. v. Russell, 85 Fed. 218- 
224, 29 C. C. A. 121 ; Santa Clara Co. v. Prescott, 102 Fed. 501, 42 
C. C. A. 477. 

Nor can the fîrst claim be aided by the fact that claims 2 and 7 ex- 
pressly include as an élément a removable bottom plate, or bottom 
plates. This feature of construction in the latter claims cannot be 
read into claim i. Wilson v. McCormick Harvesting Co., 92 Fed. 
167, 34 C. C. A. 280. 

The second and seventh claims, which hâve been quoted supra, are, 
like the rest of Canda's claims, mère variations of previous devices. 
The second claim differs from the first, in that it does not call for "a 
spring casing formed integrally having * * * an open bottom," 
but is satisfied by any form or construction of casing having the desig- 
nated bottom plate locked as specified. This claim originally read as 
follows : 

"In a drawbar attaehment for rallroad cars, the combination, wlth the 
draft timbers, of a spring casing permanently attached to the timbers and 
provided with a removable bottom plate, substantially as specified." 

This was rejected on letters patent to Cushing, No. 412,843, dated 
October 15, 1889. Canda amended it by adding, after the words "bot- 
tom plate," "extending the entire length of the casing and locked to 
the sides of the casing," "substantially as specified." Every élément 
of the combination is found in prior constructions in the like relation 
to every other part, and serves the same purpose in the same manner, 
with the possible exception of the interlocking feature introduced by 
this amendment. The extension of a removable bottom plate "the 
entire length of the casing and locked to the sides of the casing" added 
to the casing nothing new in the art, in the absence of some patentable 
interlocking device ; for a removable bottom plate was the feature of 
prior constructions. Ail bottom plates are "removable," unless the 
casing be cast or formed integrally. Whether it extended the whole 
length of the casing, or only so far as was necessary to sustain the 
contents of the casing — which was its only purpose — ^was merely a 
matter of preferential construction. The interlocking élément of this 
claim is designed to relieve the vertical bolts, s.ecuring the bottom 
plate to the side plates, from shearing strain. Canda's construction 
nécessitâtes such relief, and therefore the interlocking feature was 
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added. Knight, complainants' expert, admits that this method of re- 
lieving the strain on vertical bolts is a familiar mechanical expédient. 
The daim, being for a combinatîon, is conclusive acknowledgment 
that its parts are net original. St. Louis Car C. Co. v. National Mail. 
Ce, 87 Fed. 885, 31 C. G. A. 265. 

The only locking described in the patent is that effected by the re- 
ciprocal relations of the recesses of the bottom plate and the studs of 
the side plates, which, when the bottom is in place, extend downward 
into said recesses. As has been said, the principal function of the bot- 
tom plate in devices of this class is to upholdthe contents of the spring 
casing and permit them to be dropped out of the bottom when re- 
quired. Incidentally it stifïens the sides of the casing, when in place ; 
but the same is true of every bottom plate in ail the constructions 
which the art shows when attached to the side plates of the casing. 
The plates or bars on the under side of the old structure, "Défendantes 
Exhibit, Strap Drawbar Construction," answered the purpose of sus- 
taining the parts in the case, and permitted them to be dropped out at 
the bottom, with equal facility. This is also shown, for example, in 
the patent to Hardy, No. 459,041, in the patent to Brown, No. 363, 
112, and in that to Marston, No. 248,940, ail of which, not to mention 
many others, hâve the same means substantially for the removal of 
the inclosed parts and their connections. 

Not only, however, is there an entire absence of patentable merit in 
the combination set forth in claim 2, but the defendant's bottom plate 
does not interlock with the side plates of the casing. It is seated 
loosely between the side plates of the casing, and sustained by hori- 
zontal cross-bolts, which serve as ties to bind the parts together trans- 
versely. It is of skeleton form, and hung on a hinged pin or boit, so 
that it is only necessary to change its position, by the removal of the 
cross-bolts, and allow it to drop down to a pendent position, in order 
to permit the dropping and removal of the p^rts in the casing. It 
does not aid to resist transverse strain on the casing. This is met 
only by the cross-bolts. In the Canda construction the plate is held 
to the casing by vertical bolts, which must be disconnected in order to 
remove the bottom plate for the inspection or removal of the parts. 
Whether this interlocking feature makes the combination patentable 
or not is, however, really immaterial ; for it is not found in the defend- 
ant's structure. Its absence alone defeats the charge of infringement 
of the combination. 

Claim 7 seems to diflfer from claim 2, in that the spring casing in 
the former has one or more "rèmovable plates that lock with the sides 
of the casing." There is nothing whatever in the spécifications or 
drawings suggestive or descriptive of a bottom plate in two or more 
pièces, or of the manner or application of two rèmovable plates. If this 
is to be considered as covering any rèmovable plates with any fixed 
relation with the side plates, the construction is displayed in "Defend- 
ant's Exhibit, Strap Drawbar," in Hardy patent. No. 459,041, in the 
Brown patent, No. 363,112, and the Post patent. No. 406,305. A re- 
cess in the plates tp interlock with the sides is the only means of lock- 
ing described, illustrated, or suggested in the patent ; and, as has been 
said, nothing of that character or for that purpose is found in défend- 
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ant's structure. In brief, the seventh claitn is only distinguishable 
from the second by its failure to limit the number of bottom plates or 
their extent. 

A careful examination of the record in this case, and of the claims 
alleged to hâve been infringed, is persuasive that their novelty is, in 
view of the prior art, more than questionable. If they can be accord- 
ed any patentable merit, they must be restricted to the précise fonn 
which they présent, and, thus construed, they are not infringed by 
the defendant's construction. St. Louis Car C. Co. v. National Mail. 
C. Co., 87 Fed. 885, 31 C. C. A. 265. 

The history of the art présents innumerable examples of this class 
of mechanism so nearly identical with those hère involved that the 
sélection of the éléments of a patentable combination from prior de- 
vices in this fîeld has become as difïîcult as the production of original 
mechanism which would owe no'thing to prior inventors. Perhaps the 
later constructions exhibit more mechanical skill and improved rein- 
forcement of those parts of the apparatus most subjected to strain and 
injury by concussion ; but thèse advantages are but matters of degree, 
not of inventive capacity and merit. The art has conserved the gen- 
eric features of the early devices. The changes introduced of late 
years in the arrangement of the parts, or the manner of attachment of 
the casing to the timbers of the car, and relative positions of the draw- 
bar and springs, and other parts of the various devices, are, in the 
main, modal merely, and hâve not the essence of invention. 

The bill must be dismissed, with costs. 



GENERAL ELECTEIC CO. v. WAGNER ELECTRIC MFG. 00. 
(Circuit Court, S. D. New York. May 8, 1903.) 

1. Patents— Suit for Infrinobment— Titlb to Support. 

A plaintifiE shows title to a patent to support an action thereon where 
ît runs to the patentée as assignor to plalntiff, which is équivalent to 
running to plalntiff as assignée. 

2. Same— Evidence — Stipulation. 

Where a tact Is stlpulated on the record during the taking of testi- 
mony, it Is évidence In the case, and cannot be withdrawn by one party 
without the consent of the other or an order of court. 
8. Same — District of Suit — Waivkr of Objection. 

The Circuit Courts of the United States having full jurisdiction of 
patent cases, the limitation in respect to the district of résidence of a 
défendant or of place of business and acts of infringement may be 
waived, and the objection cannot be made after the case has proceeded 
beyond the pleadlngs, and into the taking of testlmony. 
4. Same — Blectrical Transformers. 

The Moody patent, No. 591,869, for an electrical transformer, the dis- 
tinguishlng feature of which is the séparation of the primary and sec- 
ondary colis and the core, and the arrangement of passages for the cir- 
culation of air for cooling purposes, was not anticipated, and discloses 
invention. Also held infringed as to claims 4, 5, 6, and 11. 

1 3. Waiver of right as to district in which suit may be brought, see note 
to Memphis Sav. Bank v. Houchens, 52 C. C. A. 192. 
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In Equity. Suit for infringement of letters patent No. 591,869, 
for an electric transformer, granted October 19, 1897, to Walter S. 
Moody. On final hearing. 

Drury W. Cooper and Thomas B. Kerr, for plaintifï. 
James H. Bryson and A. C. Fowler, for défendant. 

WHEELER, District Judge. This suit is brought by a corpora- 
tion of New York against a corporation of Missouri having a place 
of business in this district and its agent in charge upon patent No. 
591,869, dated October 19, 1897, and granted to Walter S. Moody, 
assignor to the plaintifif, for an electric transformer. The spécifica- 
tion sets forth : 

"The présent invention relates to transformera specially intended for very 
hlgh voltages, as twenty thousand to thirty thousand volts, for example, and 
bas for one of its objects to so arrange the energlzing coils that tbey are 
well insulated f rom the surrounding core and from eacb other, at the same 
time providing sultable means for ventilation. 

"The Invention also bas for Its object to provide a transformer having 
two complète and separately controlled Systems of coollng, one being for the 
coils and the other for the laminated core. 

"In transformers intended for very high voltage, a large amount of in- 
sulatlon is required between the primary and secondary coils, and where 
this insulation is applled directly to the coils it is very difflcult to keep the 
température of the transformer dovyn to a proper degree, owing to the slow- 
ness with which beat can be absorbed from the coils through the insulation. 
To overcome this objection, I form the coils Into any deslred shape, the 
turns being insulated from each other in the usual manner, and the coils 
as a vi'hole may be covered by tape or other insulation, but preferably such 
insulation is limlted in amount. The insulation required to insulate the 
turns from one another, and any additional insulation applied, when deslred, 
directly to a complète coll, will be relatively small compared veith what 
would be necessary to form a safe Insulation betveeen the primary and sec- 
ondary coils or between the primary coils and the core, and will not pre- 
vent the absorption of beat to any considérable estent. 

."The insulation thus applled forms a sort of open-work structure having 
a number of channels or air passages, preferably closed or substantlally 
closed from one another, and open top and bottom to allow a free circula- 
tion of air between the différent windings and between the coils and insula- 
tion. 

"It will be seen that there are two separate ventilatlng Systems for cool- 
lng the transformer, one for the colis, the other for the Iron, and that each 
of them is controlled independently of the other." 

The claims in controversy are : 

"(4) In a transformer, the combinatlon of pnmary and secondary windings 
wlth passages extendlng between the windings for the circulation of a 
coollng médium, and a laminated Iron core wlth a second set of passages, 
through whlch circulâtes an Insulatlng coollng médium, said sets of passages 
forming independent coollng and ventilatlng Systems, one for the coils and 
one for the core. 

"(5) In a transformer, the combinatlon of primary and secondary wind- 
ings, a laminated iron core, passages extendlng between the windings through 
whlch an Insulatlng médium circulâtes to cool the windings, a second set 
of passages extendlng through the Iron core independent of the flrst. In 
which an insulatlng médium circulâtes to cool the iron, and means for reg- 
ulating the circulation through both sets of passages. 

"(6) In a transformer, the combinatlon of primary and secondary wind- 
ings, a laminated core, means for maintalning an up-and-down circulation 
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of air through the coils, and means for malntainlng a traverse circulation 
of air tlirough ttie Iron core, both circulations being independent. 

"(7) In a transformer, the combina tion of primary and secondary windinga 
separated by air passages, a laminated core divided into sections, and air 
passages independent of those between the windings formed between the 
sections, a common source of air supply, and means for regulating the flow 
of air through each set of passages independently." 

"(11) In a high-potential transformer, the combinatlon of primary and 
secondary windings divided Into sections, a laminated core, an insulating 
case between the core and the windings, air passages between the case and 
the windings, Insulating cases surrounding the primary winding aud sepa- 
rating it from the secondary, the eases being provided wlth ppen ends whlch 
Project above and below the ends of the coils eo as to increase the creep- 
ing or leakage surface, air passages between the primary coils and the cas- 
Ings, and a common chamber supplying air for both sets of passages. 

"(12) In a transformer, the combinatlon of primary and secondary wind- 
ings separated by air passages, a laminated iron core divided into sections, 
a set of air passages between the sections and Independent of the first, an 
air chamber in the base supplying air to the passages between the windings, 
and a chamber located on one side of the laminse and Connecting with the 
chamber in the base for supplying air to the passages between the core 
sections. 

"(13) In a transformer, the combinatlon of primary and secondary wind- 
ings, a laminated iron core, air passages extending in a vertical direction 
through the windings, air passages extending through the iron in a direction 
transverse to and independent of the first set, an air chamber in the base, 
a chamber located on one side of the core communicating therewith and sup- 
plying air to the core passages, and means for regulating the passage of air 
through both sets of passages independently." 

The défendant insists that the plaintiff has not shown title ; but the 
patent runs to Moody, assigner to the plaintiff, which is équivalent to 
running to the plaintiff as assignée of Moody, and amounts to a grant 
of the monopoly to the plaintiff. 

The défenses set up are many anticipations, and noninfringement, 
especially of claims 12 and 13. The bill does not specially allège, nor 
the answer deny, acts of infringement within the district, but in the 
course of the taking of the plaintiff's testimony a sale of apparatus 
that might be an infringement was stipulated on the record. The de- 
fendant gave notice of withdravval of the stipulation without moving to 
hâve it vacated, and for want of other proof of infringement insists 
that jurisdiction hère fails. But the stipulation is of record, and is 
évidence of the fact, and it could not be removed from the record, nor 
its effect as évidence be donc away with, by one party to it without the 
consent of the other party or an order of court. Being on record, un- 
affected by the attempted withdrawal and in full force, fuU effect must 
be given to it. Besides this, the Circuit Courts of the United States 
hâve full jurisdiction of patent cases. The limitation as to the district 
of résidence of the défendant, or of place of business and acts of in- 
fringement, relates merely to the place of suit, and may be waived. 
As this case proceeded beyond the pleadings into the taking of testi- 
mony, which was like going to trial in an action at law, without any 
point as to its place being made, that objection would seem to hâve 
gone by. 

The distinguishing features of this invention seem to be the sépara- 
tion of the primary and secondary coils and the core, and arranging 
the chambers for cooUng ventilation from below perpendicularly 
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through the çoils, and transversely between the layers of the core, 
instead of immersing the coils and core in a case filled around them 
with oil to take off the generated heat. Many prior patents and 
structures hâve some, and together perhaps ail, of thèse parts with 
oil as a cooling médium ; but none of them has this arrangement for the 
séparation of the coils and core and the use of air for that purpose, 
nor any arrangement in which air could be substituted for oil so as to 
constitute the combination of the patent. This new arrangement by 
which air can be successfully used, and this new use of air in this com- 
bination for thii purpose, was a useful improvement, involving inven- 
tion. 

Thèse claims, covering thèse features, do not appear to hâve been 
anticipated, and the patent for them to the plaintifï is accordingly 
held to be valid. 

The devices covered by the stipulation seem to be infringements in 
fact of the claims in question, except 12 and 13, and the plaintifï is 
therefore entitled to a decree. 

Decree for plaintifiE on claims 4, 5, 6, 7, and 11. 



GEORGE FEOST CO. T. CEANDALL WBDGE CO. 

(arcult Court. S. D. New York. April 16, 1903.) 

1. Patents— Suit fok Inpristgement— Pheliminaby Injunction. 

Where a complalnant's patent has been sustained by an appellate 
court, he Is entitled to a prellmlnary Injunctlon against a new Infringer, 
notwithstandlng the présentation by défendant of alleged anticipatory 
patents, which were not before the court in the prior suit, unless it 
appears that they are of such character as would probably hâve led to 
a différent décision. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Charles Neave, for complaînant. 
W. P. Preble, Jr., for défendant. 

LACOMBE, Circuit Judge. There are prior patents in this record, 
which were not before the courts in the earlier suit ; but, comparing 
them with those which were then considered, this court does not feel 
warranted in assuming that their présence in the earlier suit would 
hâve induced a différent construction of the patent. As to the gênerai 
equities, a complaînant who has the décision of an appellate court, sus- 
taining a construction of the patent on final hearing, is ordinarily 
entitled to an injunction against a new infringer, although such in- 
fringer was ignorant of his claim. The defendant's hose supporter, 
as such, does not infringe; and it is thought that a modification of 
the button or stud which engages with the stocking will avoid infringe- 
ment, and leave défendant free to make and sell its supporter. Pre- 
liminary injunction will issue under the fîrst claim. Inasmuch, how- 
ever, as complainant has deprived itself of the power to license the use 
of its button or stud ou defendant's conçompeting hose supporter, 
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the opération of injunction will be stayed until the dose of the May 
session of the Court of Appeals, so as to allow défendant to présent 
its additional prior patents to that court. 



WATTS et al. v. TJNITBD STATES. 
(District Court, S. D. New York. May 27, 1903.y 

1. COIlMSION — AUTHORIZED SOIT AQAIKST UnITBD STATES — VIOLATION OP RuHtS 
BY WAK VkSSBL. 

Where Congress by a spécial act bas authorized a suit agaiDSt the 
United States in a court of admlralty to détermine Its liabillty for a 
collision at sea between a vessel of the navy In tlme of war and a 
merchant vessel, such liabillty must be determined by the admlralty 
law, and such war vessel cannot be relieved from fault for a violation 
of the statutory rules of navigation in faillng to sound fog signais while 
navigating in a dense fog at night, on the ground that the omission was 
by order of her commander, made in the exercise of his discrétion, nor 
In masklng her lights in obédience to orders of the commander of the 
squadron; there being at the time no statutory authority for such order. 

8. Bame— Excessive Spebd in Fog. 

A war vessel, having a fuU speed of about 18 knots, which was pro- 
ceeding at night in a dense fog at a regular cruising speed of 6 knots 
across the track of outgoing and incoming steamers, such speed being 
too great to enable her to come to a standstill by reversing before she 
should collide with a vessel which she could see through the fog, was 
not going at a moderate speed, as required by article 16 of the interna- 
tional navigation rules (Act Aug. 19, 1890. 26 Stat. 326, c. 802 [U. S. 
Comp. St. 1901, p. 2868]), and was in fault for a resultlng collision with 
a Crossing steamer. 

t. Samb— Vbssbls Crossing— Burdened Vessel. 

Being on a southward course, while the steamer with which she came 
In collision was eastward bound, she had the steamer on her starboard 
side, and was subject to article 19 (Act Aug. 19, 1890, 26 Stat. 327, c. 
802 [U. S. Oomp. St. 1901, p. 2870]), which required her to keep out of 
the way of the steamer, and she was in fault for violating such rule. 

4 Same— Crossing Ahead. 

She was also in fault for attempting to cross ahead of the steamer, 
after the latter was seen, in violation of article 22 (Act Aug. 19, 1890, 26 
Stat. 327, c. 802 [U. S. Comp. St. 1901, p. 2870]). 

i. Samb— LooKOUTs. 

A war vessel, proceeding at sea, in the night and in a dense fog, at a 
speed of 6 knots, showing no lights and sounding no fog signais, was 
required to exercise the utmost vigilance, and to maintain lookouts as 
far forward and as near the water as possible, as well as at a height 
above the water and aloft; and she was in fault where she had only 
the lookouts usually maintalned In clear weather, being one at each 
end of the bridge and two further aft — those on the bridge being 94 
feet from the stem and 37 feet above the water. 

8. Admiraltt— Sdit against United States— Jdrisdiction bt Spécial Act 
OF Congress. 

A spécial act of Congress, passed on the recommendation of the Secre- 
tary of the Xavy, authorized the claim of the owners of a Britlsh steam- 
ship, sunk by collision with a naval vessel of the United States, for the 
loss of such steamship and cargo, to be submltted to a district <;ourt 

t2. CJollision rules, speed of steamers in fog, see note to The Niagara, 28 
a C. A. 532. 
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"under and In eotopliance wlth the njles of sald court sitting as a court 
of admlralty," and provided that "sald court shall hâve jurisdictlon to 
liear and détermine and to render judgment thereupon." Held, that the 
effect of such act was to conf er upori the court jurisdictlon to render a 
decree against the TJnlted States for the amount of the loss, on a finding 
that the collision resulted solely from the violation of the navigation laws 
by the government vessel. 

In Admiralty. Suit for collision, brought under spécial act of 
Congress. 

Wing, Putnam & Burlingham, for libellants. 
Henry L. Burnett, U, S. Atty., and Arthur M. King, Asst. U. S. 
Atty. 

ADAMS, District Judge. On the aSth day of May, 1898, about 
7:45 o'clock P. M., a collision occurred, in a fog, about 12 miles 
southerly and easterly from Fire Island Lightship, between the U. S. 
Cruiser Columbia and the British Steamship Foscolia, a freighter 
owned by the libellants, which resulted in the total loss of the latter, 
with ail of the cargo on board and the greater part of the stores 
and of the personal eflfects of the crew. 

Shortly after the disaster, certain proceedings were taken on be- 
half of the owners of the Foscolia and her master, to perpetuate 
the testimony of those on board, pursuant to an order of the Circuit 
Court for this district, dated July 6, 1898, the United States being 
duly represented therein. 

Subsequently, an Act of Congress was adopted, which was ap- 
proved on the 27th day of May, 1902^-32 Stat. 242, c. 887 — ^which 
provided : 

"That the claim of the owners of the British steamship Foscolia, sunk by 
collision wlth the United States steamship Columbia on the evenlng of May 
twenty-eighth, eighteen hundred and nlnety-eight, near Fire Island light-ship. 
for and on account of the loss of said vessel and cargo, may be submitted 
to the United States district court for the southern district of New York, 
under and in compllance with the rules of said court sitting as a court of 
admiralty; and said court shall hâve jurisdictlon to hear and détermine and 
to render judgment thereupon: Provided, however, That the Investigation 
of said claim shall be made upon the following basis: First, the sald court 
shall find the facts attendlng the loss of the said steamship Foscolia and her 
cargo; and, second, if it shall appear that the responslbility therefor rests 
with the United States steamship Columbia, the court shall then ascertain 
and détermine the amounts which should be paid to the owners, respectlvely, 
of the Foscolia and her cargo. In order to reimburse them for the losses so 
sustalned, and shall render a dècree accordingly: Provided, further, That the 
amotmts of the losses sustalned by the master, offlcers, and crew of the Fos- 
colia may be Included In such decree." 

A libel, setting forth the claimed facts, was accordingly filed here- 
in on the igth day of June, 1902, to recover for the losses, said to 
amount to $226,889.36. The libel charged fault upon the Columbia 
in that 

"The Oolnmbla was not showlng the masthead and sidelights required of 
a steam vessel, under Article 2; although it was dense fog she was not sound- 
Ing the fog whlstles required by Article 15; she was not going at a moderato 
speed In fog, as required by Article 16; she was not observing Article 19, in 
that wlth Crossing courses the Columbia having the Foscolia on her starboard 
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Bide dia not keep out of the way of the Foscolia; and was requlred also by 
Article 22 to avoid crossing ahead of the Foscolia; and further in violation 
of Article 29 in that the Columbia had not sufflcient lookouts in the proper 
station; also that after sighting the Foscolia the Columbia's starboard helm 
tended to throw her quarter against the Foscolia, and thereby aggravate the 
collision; and in other faults which will be shown on the trial of this cause." 

The United States duly appeared, by their attorney for this district, 
and filed an answer on the çth day of July, 1902, in which it was 
admitted that a thick fog prevailed at the time and that the CoUimbia 
had ail her lights extingnished or screened and was sounding no fog 
signais but denied the other allégations of fault. 

No fault was charged upon the Foscolia. 

Subsequently some testimony was taken in this action on behalf 
of the Foscolia, by commission and otherwise and the testimony 
taken in perpetuam rei memoriam, heretofore alluded to, has been 
admitted in évidence hère. Some testimony taken by the respondents 
in a Naval Court of Inquiry June 8th and gth, 1898, has been ad- 
mitted in évidence hère by consent. Additional testimony on the 
part of the Commander of the Columbia was taken in this action. 
Certain proposed findings, based upon the testimony, setting forth the 
principal facts of the collision, were, on the 7th day of January, 1903, 
agreed upon by the parties as follows : 

"1. The Foscolia was a British merchant vessel owned by the libellants, 
being 260 feet long, about 36 feet beam, 918 tons net. She was drawlng 19 
feet 3 inches forward and about 20 feet aft. She was loadcd with a gênerai 
cargo of grain, provisions and other food stufifs, to be taken from New York 
to Bordeaux. 

"2. At 2:50 P. M. of Saturday, May 28th, the Foscolia passed Sandy Hook 
light-vessel, taklng a course of É. % S. true, and then proceeded at a speed 
of 7% knots per hour. Capt. John Evans was in command with a fuU corps 
of offlcers and crew. At about five minutes to seven Càpt. Evans took 
charge of the bridge, remaining on the starboard side, and ordered the régu- 
lation lights to be set, which was done at about 7:05 or 7:07. A man on the 
lookout was statloned forward in the eyes of the ship. The second officer 
Reginald Thomas, was on the port side of the bridge. 

"3. At 7:15 dense fog set in, the speed of the engines was reduced to 314 
knots per hour, the whistle was steadily blown at Intervais of a minute and 
a half, and a careful lookout was maintained by Arthur J. Shaw, an able 
seaman, forward on the forecastle head, as weU as by the captain and second 
officer on the bridge. 

"4. Just before 7:45 the offieers on the Foscolia's bridge and the lookout 
had seen over the denser fog the tops of the f unnels of the Columbia bearlug 
about two or three points on their port bow, and headlng across the Foscolia's 
course. The Foscolia's engines were at once backed fuU speed, and three 
blasts of her whistle sounded, and just before the collision, as the way was 
nearly off the Foscolia, her helm was put hardaport for sternboard. 

"Before the two vessels had come in contact several persons on the Co- 
lumbia noticed that the Foscolia's bow was already tuming to port. 

"5. The Columbia was a triple-screw armed crulser engaged in patrol duty, 
being one of Admirai Howell's squadron. Her dimensions are: Length over 
ail, 415 feet; beam, 58 feet, 2% inches; mean draft, 22 feet, 6 inches. She 
is equipped with two masts and has four funnels, the tops of which are 57 
feet, 9 Inches above her load Une. See agreed table of dimensions. At the 
time of this collision she was in command of Capt. James H. Sands, with a 
full corps of offlcers and crew. 

"6. The Columbia had left Block Island intending to pass to the southward 
on her regular eruise towards a point ofC Five Fathom Bank light-vessel. 
The Columbia had been proeeeding in fog of varying density ever since her 
departure from the southeastern point of Block Island. After roundlng 
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Montaufc Point, she had taken a westerly course In the endèavor to présent 
to approaching vessels, as small a body as she could to a possible collision. 
At about 6 o'clock the tog had llghtened materially, se that vessels could 
be seen for a considérable distance. The colors of the Oolumbia, a little after 
six, had been holsted to a passing transatlantlc steamer, which remained in 
sight for half an hour. 

"7. Early In the evening from 6 o'clock to 6:30 o'clock a lookout had been 
stationed on the foremast, but for a considérable time before the collision 
there was no lookout forward on the Columbia, or within 94 feet of her 
stem. Just prior to the collision the Columbia's navigation was in charge 
of Ensign Prlngle, who was standing on the front of the ofiBcers' upper bridge, 
which Is 37 feet 6 inches above the load Une, and 73 feet 3 inches abaft the 
stem or jaekstafC. Another person charged with the duty of a lookout was 
apprentice (of the second class) Charles A. Benedict, who was standing on 
the starboard side of the offlcers' bridge at a Une erossing the fore and aft 
dimension of the keel, 94 feet abaft the stem and about 20 feet in the rear 
of the position of Ensign Pringle. There was no change made in the station 
or number of the lookouts from where they were usually placed in clear 
weather. At thls tlme and until the collision there was no perceptible wind, 
the sea smooth, the fog was very dense, especially low, so that objects could 
not be seen for more than 100 yards, although higher it was less dense at an 
altitude of 50 feet above the water. 

"The Columbia had the foUowing regular lookouts in position, (1) starboard 
end of the bridge, (2) port end of the bridge, (3) starboard side of the upper 
deek aft, (4) port side of the upper deck aft. In addition to the senior and 
junior otHcers of the watch there was a man at the con, and a number of 
men on the forecastle as well as on the quarter-deck to see if anythlng could 
be seen from that position, that could not be seen from above, but they were 
not regular lookouts. 

"Regarding the lookout's position, the witness Benedict testifled: 

" 'Q. What do you say as to the position of the lookout on the starboard 
side of the bridge being advantageous or not for seelng vessels? A. No, sir; 
I don't think you could see as good as you could from the deck. 

" 'Q. Not quite as well as from the deck? A. No, sir. 

" 'Q. Could you see vessels abeam as easily? A. Well, I don't know. I 
think I could see just as well; not much différence.' 

"Testlmony of Seaman John Nicholas Pruser, as to lookouts: 

" 'Q. 35. As the man at the wheel was It your duty to keep a lookout ahead 
to a certain estent to see that you were not running into something? A. 
Well, we did, sir; aboard; I believe it is a part of my duty if we happen to 
see anythlng to report it. 

" 'Q. 36. In thlck, foggy weather would you be on the lookout for coUlding 
with other vessels? A. Well, we generally did; yes, sir; If we are standing 
at the wheel, anythlng we happened to see I suppose we would report, sir.' 

"Testlmony of Captaln James H. Sands as to lookouts: 

" 'Q. 12. Your lookouts were on the bridge? A. On each end of the bridge; 
yes. 

" 'Q. 13. Is that the customary place where you keep them? A. Customary 
place; the place where they hâve been for four years. 

" 'Q. 14. State, If you please, whether that is the proper place or the best 
place that could be found for them on the forward part of the ship? A. It is 
the only place where, as a rule, they can get a clear sweep from forward 
aft on the side on which they are supposed to keep the lookout.' 

" 'Q. 35. Is It true that your lookouts in fog are placed in the same way 
as they are in ordinary clear weather to observe vessels? A. They are. The 
lookouts are regularly stationed at certain specifled points. If, in the opinion 
of the offlcer of the deck, the fog is low and can be seen over, he is exp'^'ted 
when he exercises his discrétion in the matter, to send men to the masthean 
to see if they can see. If we are expecting to make llghts or anythlng o' 
that kind, he looks over the fog. If he thinks the fog can be seen under. 
the lookout on the forecastle Is notifled to see if he can dlscover under the 
fog. I hâve myself sent men up aloft or had them sent up by my order, and 
I hâve also inquired from the bridge above if anythlng could be seen below.' 
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" 'Q. 44. Would it not make qnite a différence whether the lookout was 
100 feet further forward than if he was at the bridge wliich, I think, is 100 
feet from the stem? A. Not if the vessel was abeam and proportionately 
if she is forward of the beam or abaft. It dépends upon the bearing of the 
vessel.' 

"The forecastle deck was 20 feet above the water and afCorded a safe place 
for the lookouts to stand, especially when cruising in a smooth sea. 

"8. The Columbia had a regular cruising speed of about six knots an hour. 
which had been directed by Captain Sands, and this same rate of speed had 
been maintained ail day wlthout regard to changes in the fog or the nearer 
approach of the Columbia to the steamer track of vessels bound eastward and 
westward along the course to the south of the Fire Island light-vessel. 

"The two wing propellers of the Columbia were revolving at a speed of 
about 36 révolutions, and her third propeller was turning over in vacuum. 

"9. At about 7 P. M. the course of the Columbia had been changed to S. 
W. Î4 S. magnetic in order to cross the track of eastbound vessels and head 
towards Five Fïithom Bank lightship. The Columbia was showing no lights 
(nelther side-lights nor at the masthead), and ail her port lights had beeu 
carefuUy screened. She had been sounding no fog signais since the fog had 
set in. 

"10. Quartermaster Bowman was at the con. standing on the port side of 
the steering wheel, on the upper deck. He was relieved from that duty sooii 
after the collision. Shortly before the collision, and while still at the con. 
Bowman had heard the souud of distant steam whistles which he supposed 
were from the Fire Island Liglit Vessel. The Columbia, however, had not 
corne within the sound range of the Fire Island Light Vessel at that time. 

"11. Three lads — an ordinary seaman and two apprentices — Anderson, 19 
years old; Field (apprentice, second class), 18 years of âge; and Seidt 
(apprentice, third class), aged 18 years, had obtained permission to practice 
casting the lead forward. They were taking turns at heaving the lead from 
the starboard chains— a forward sponson located 58 feet and 9 inches abaft 
the stem. They were not under any duty to keep a lookout or required to 
listen for sound signais. 

"12. When apprentice Field was thus casting the lead, and apprentice An- 
derson was about to hand the lead-line to Field, Anderson saw the indistinct 
outline of the Foscolla in the fog, at about seventy-flve yards off. He asked 
Field what the object was, and Field then looked up and sang out 'sail ho", 
which was the flrst report of the Foscolia's approach by any one on the 
Columbia. 

"Ensign Pringle, on the bridge, and lookout Benedict, at the starboard 
side of the bridge, also at a moment later, sighted the Foscolla on the star- 
board bow. 

"13. On board the Columbia the steam whistle was sounded twice, the 
helm put to starboard, and the englne-room rung up to go ahead full speed 
on ail three engines. The commanding officer of the Columbia, coming from 
the emergency cabln, repeated the order for full speed ahead and then sound- 
ed the siren to close the bulkheads, but the collision occurred at about the 
same moment. Then the helm of the Columbia was put hardaport, as it was 
seen the collision was inévitable. 

"14. The Foscolla flrst grazed along the Columbia's quarter for about .30 
feet, and then struck the Columbia at the aft sponson on the starboard side. 
Both vessels were seriously damaged, the Columbia's side being eut in above 
the protective deck and the Foscolia's bow torn away aft of her stem to the 
starboard davit, a distance of 30 or 40 feet. Mea sures were promptly taken 
on both vessels, by lowerlng boats, but in spite of ail efforts at the pumps 
the Foscolla sank and became, with her cargo and effects, a total loss; her 
ship's Company were ail taken on board the Columbia and brought by her 
to port. 

"15. The place of the collision was in latitude 40° 20' north, longitude 73" 
1' west, and about twelve miles southerly and easterly from the Fire Island 
lightshlp. It was directly in the track of steamers bound to and from Xe»v 
York. The time was 7:45 P. M. by the Foscolia's time. but was about 7:39 
by the time of the Columbia. 
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"16. The FoscoUa's fog whlstle had been regulariy sounded at Intervais 
of a minute and a half untU the collision. Thèse signais were unheard on 
the Cclumbla unless they were the whlstles noticed by Quartermaster Bow- 
man which he supposed came from a Llghtshlp. 

"17. The Oolumbia's commander, Captaîn Sands, was navlgatlng under 
Squadron General Order No. 5, dated May 6th, 1898. whlch dlrected — 

" 'I. — The squadron, when under way, shall bave ail lights masked, no 
lights whatever being dlsplayed, except those called for by the codes already 
In use, or such Identification lights as may hereafter be adopted. 

" 'II. — Pires shall be tended in such manner as to produce the least pos- 
sible smoke. It Is believed that this resuit can be fuUy accomplished under 
the 'careful supervision of the engineer by feeding In small quantlties, and 
at regular Intèrvals keeping the Ares glowlng, etc. 

" 'J. A. Howell, 
" 'Commodore U. S. Navy Commandlng Northern Patrol Squadron.' 

"The foUowing U. S. Navy Régulations wei'e in force at the time of the 
collision: 

"377 (12) In time of war, or when necessary to conceal a shlp from an 
enemy, only such lights shall be used as are deemed advlsable by the senior 
offlcer présent. 

"445 (1) He (the captain) shall take spécial care that the lights required 
by lavf, to prevent collisions at sea and In port, are kept in order and burn- 
Ing during the night, unless It is necessary to extinguish them for war pur- 
poses or while exercising as though engaged in war. 

"18. No orders received by Captain Sands had In terms authorized him 
not to give the prescribed sbund signais In fog. Thèse were omitted by his 
own order, with the instruction to his officers that they were only to be 
sounded when necessary to avoid a collision. 

"It does not appear whether this praetice of navigating In fog without 
sounding whistles was followed or not by any other vessels of the patrol 
squadron. 

"19. At the time of the collision the United States and the Kingdom of 
Spaln were at war. 

"20. The Columbia was doing patrol duty with particular référence to 
reporting the présence of Spanlsh war vessels, and she was sounding no fog 
signal and had her lights extinguished as war measures, in order to conceal 
her présence and Identlty from the enemy. 

"21. Captain Sands of the Columbia was In receipt of Information from 
headquarters that a Spanlsh fleet mlght reach our coast at any point and bis 
orders were to make the earliest flndings of any discovery of the fleet, by 
communlcating with the nearest signal station at that point, so as to notify 
the Department of the présence of the enemy." 

The International Régulations for preventing collisions at sea, 
adopted August 19, 1890 — 26 Stat. 320, c. 802 [U. S. Comp. St. 1901, 
p. 2863] — ^were in force at the time and, inter alia, provided as follows : 

"Eules concerning lights, and so forth. 

"The Word 'visible' in thèse rules when applied to lights shall mean visible 
on a dark night with a clear atmosphère. * "■ • 

"Art 2. A steam-vessel when under way shall carry — (a) On or in front 
of the foremast, or If a vessel without a foremast, then In the fore part 
of the vessel, at a height above the huU of not less thau twenty feet, and 
If the breadth of the vessel exceeds twenty feet, then at a height above the 
huU not less than such breadth, so, however, that the light need not be car- 
rled at a greater height above the huU than forty feet, a bright white light, 
so constructed as to show an unbroken light over an arc of the horizon of 
twenty points of the compass, so fixed as to throw the light ten points on 
each side of the vessel, namely, from right ahead to two points abaft the 
beam on elther side, and of such a character as to be visible at a distance 
of at least five miles." 

"Sound signais for fog, and so forth. 

"Art. 15. Ail signais prescribed by this article for vessels under way shall 
be given: 
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"1. By 'steam-vessels' on the whlstle or siren. ♦ • • 

"The words 'prolongea blast' used in tbls article shall mean a blast of 
from four to six seconds' duration." 

"Speed of ships to be moderate in fog, and so forth. 

"Art. 16. Every vessel shall, in a fog, mist, falling snow, or heavy raln- 
storins, go at a moderate speed, havlng careful regard to the existing cir- 
cumstances and conditions." 

"Steering and sailing rules. 

"Art. 19. When two steam-vessels are crossiug, so as to Involve risk of 
collision, the vessel which has the other on her own starboard side shall keep 
ont of the way of the other." 

"Art. 22. Every vessel vi^hich Is directed by thèse rules to keep out of the 
way of another vessel shall, if the clrcumstances of the case admit, avoid 
Crossing ahead of the other." 

"No vessel, under any clrcumstances, to neglect proper précautions. 

"Art. 29. Nothing In thèse rules shall exonerate any vessel or the ovener 
or master or crew thereof, from the conséquences of any neglect to carry 
lights or signais, or of any neglect to keep a proper look-out, or of the neg- 
lect of any précaution which may be required by the ordinary practlce of 
seamen, or by the spécial clrcumstances of the case." 

It is to be determined whether the Columbia was in fault under 
thèse provisions, upon the facts in the case. 

The Government's contentions are, in substance: (i) That the 
United States and the Kingdom of Spain were at war at the time of 
the collision; that the extinguishment of the side and masthead 
lights and the screening of the other lights, and the omission to sound 
fog signais, were necessary and proper war measures, in view of an 
expected arrivai of a Spanish War Fleet upon our coast and the re- 
spondents are not liable in damages by reason of the adoption of 
such war measures, and (2) That apart from the question of the right 
of the Government to extinguish and screen the lights and the omis- 
sion to Sound fog signais, the Columbia was not in fault for the colli- 
sion. 

The allégations of fault, which are insisted upon, are : 

I. That the Columbia was not showing her masthead and side 
lights, and although there was a dense fog, she was not sounding 
her fog whistle. 

The Naval Régulations and the order relied upon by the respondents 
appear in the I7th finding of facts. No régulation or order is pro- 
duced for the Columbia's omission to sound the fog signais. The offi- 
cer in charge testified, referring to such fact and the foregoing order, 

"Q. How do you explain that; why was there no fog signal being sound- 
ed? A. The sounding of signais would hâve dlsclosed the présence of the 
vessel. The object of my orders, this one included, relating to a disclosure 
of Identity was that the enemy should not be aware of the présence of a 
war vessel, and to hâve used the fog signal, simply to let other vessels 
know the présence of the vessel I commanded, would hâve been directly 
opposite the sensé of the order for concealment, in relation to the lights 
and in relation to the carrying of the fire so as to show the least possible 
smoke; the entire instructions being to prevent the knowledge of the ves- 
sel's présence being known by a possible enemy. 

"Q. Then, although not speciflcally stated in thls order that you should 
omit to Sound a fog signal, you interpreted the spirit of those orders to be 
such as to warrant the omission of the fog signal? A. Certainly, yes, sir. 

"Q. You testified before the Naval Court of Inquiry, as follows: 'My In- 
terprétation of the actual necesslty of the orders Is as if they had been Issued 
positlvely by my superior oflacer.' In other words, did you by giving that 
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answer mean that you belleved It to be your duty to exercise every possible 
précaution to prevent the présence, of the 'Columbla' being known? A. I knew 
it to be my duty, from the service to wUch I was detailed." 

I haye been referred to no authority sustaijiing the daim that the 
exercise of the ciiscretioïi of.the commariding officer of a wàr vessel 
in time of war, suiîfices to relieve the Nation owning the vessel from 
the resuit of a violation of the provisions of the statutory law, where 
the Nation has, authorized a suit against itself in a court whose duty 
it is to apfjly the law. I must hold that the Columbia was in fault 
for not sounding the fog signais. 

The question whether the Columbia was in fault, under the cir- 
cumstances, for failing to exhibit the proper lights, is a more diffi- 
cult one. The order for the masking of the lights was given by com- 
pétent authority and, if duly authorized by law, was mandatory upon 
the commander of the Columbia. 

The Act of April 23, 1864, 13 Stat. 58, c. 69, embodied in section 
4233 of the Revised Statutes [U. S. Comp. St. 1901, p. 2896], pro- 
vided : 

"Rule Fourteen. The exhibition of any light on board of a vessel of war 
of the United States may be suspended whenever, in the opinion of the Sec- 
retary of the Navy, the commander-In-chief of a squadron, or the com- 
mander of a vessel acting singly, the spécial character of the service may 
requlre it." 

This provision is not found in the Act of Aug. 19, 1890, 26 Stat. 
320, c. 802 [U. S. Comp. St. 1901, p. 2863], which went into efifect 
on the ist of July, 1897. Nor has my attention been called to any 
similar authority for navigation without the exhibition of lights, in 
other than inland or harbor waters. By article 30 of the Act of June 
7, 1897, 30 Stât. 96, 102, c. 4 [U. S. Comp. St. 1901, pp. 2875, 2884] — 
2 Supp. Rev. St. 1892-97, pp. 619, 625 — ^it was provided that the ex- 
hibition of lights on a vessel of war might be suspended as in Rule 
14 of the Act of April 23, 1864, 13 Stat. 58, c. 69, but this is regarded 
as a local rule and only applicable to waters distinguished from the 
high seas. Act of Feb. iq. 1895, 28 Stat. 672, c. 103 [U. S. Comp. 
St. 1901, p. 2924]. I must hold that as no provision of law existed 
in 1898 authorizing the suppression of lights upon war vessels navi- 
gating the high seas, no defence can be found in the Navy Régula- 
tions, in the orders given to the Columbia or in the exercise of the 
commander's discrétion. 

2. That she was not going at a mbderate speed in fog. 

It has been stipulated that she was under a regular cruising speed 
of about six knots an hour, which had been maintained without re- 
gard to changes in the density of the fog or her nearer approach 
to the steamer track of vessels bound eastward and westward along 
the course to the south of the Fire Island light vessel. Her full 
speed was about 18 knots. 

The well estabHshed rule of law governing the speed of steamers 
in fog, has been clearly expressed by the Suprême Court, in The 
Nacoochee, 137 U. S. 330, 11 Sup. Ct, 122, 34 h. Ed. 687, where it 
was said, referring to a colliding steamer in a case where the neces- 
sity for caution was certainly not greater than hère (137 U. S. 339, 
II Sup. Ct. 125, 34 L. Ed. 687): 
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"She was bound, therefore, to observe unusual caution, and to malntaln 
only sueh a rate of speed as would enable lier to corne to a standstill, by 
reversing her engines at full speed, before she should colUde with a vessel 
which she should see through the fog." 

It appears that the Foscolia was not seen by any one on the Co- 
lumbia until she was within about 75 yards and it is not contended 
that she could hâve come to a standstill before the collision. It 
would seem that she recognized the impossibility of avoiding the col- 
lision in that way and put her engines full speed ahead in the hope 
of passing the Foscolia before the latter reached her, but without suc- 
cess, and she was in fault. 

3. That having the Foscolia upon her starboard side, she did not 
keep out of the way of the Foscolia. 

From the position of the Columbia, when she changed her course, 
about 7 o'clock P. M. to about Southwest f4- South magnetic, to 
head across the course of east-bound vessels, she was bringing them 
upon her starboard side, subjecting herself to the provisions of article 
19, and was bôund to avoid the Foscolia, so approaching, which she 
did not do and was in fault. 

4. That she was required to avoid crossing ahead of the Foscolia. 
This is involved in the immediately preceding allégation of fault. 

The Columbia's duty under article 22 (Act Aug. 18, 1890, 26 Stat. 327, 
c. 802 [U. S. Comp. St. 1901, p. 2870]), was unmistakable, neverthe- 
less she proceeded directly across the course of the Foscolia, upon 
the theory that it was the best course under the circumstances. She 
did not succeed, however, in avoiding the disastrous results of a sé- 
vère collision and was in fault. 

5. That she had not sufficient lookouts in the proper stations. 

It is contended by the respondents that the libellants' allégation of 
fault in this respect can not be sustained, as the Columbia had a com- 
pétent lookout stationed at each end of her bridge and two stationed 
further aft, and that there were other persons, not charged with 
the duty of lookouts, on the bridge and forward, who could see and 
hear so far as the fog permitted, any approaching vessels. But the 
Columbia's duty to maintain lookouts was not fulfilled under the cir- 
cumstances. The lookouts were the same as usually maintained in 
clear weather. The dense fog and the absence of any signais on her 
own part, required the utmost vigilance and it was incumbent upon 
the Columbia to maintain lookouts as far forward and as near the 
water as possible and at a height above the water, as well for the pur- 
pose of hearing as seeing. The part of the bridge upon which the 
lookouts were stationed was 94 feet from the stem and 37 feet 6 inches 
above the water. The vessels were approaching each other at an 
angle of 12 to 15 degrees, and no excuse can be found for a failure 
to hâve lookouts forward, and there was no reason why they should 
not hâve been stationed at the stem, which besides being so much 
nearer any approaching object, was about 15 feet doser to the water. 
The necessity of having a lookout aloft also, under the circumstances, 
was obvious. One of the lookouts on the bridge had been called 
down from a position on the foremast, where he had been doing look- 
out duty, and was not replaced, although the fog was becoming more 
123 F.— 8 
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dense and the necessity for the grea^ést précautions becomirig more 
urgent. The allégation should bè sustained. The Java, 14 Blatch. 
524, Fed. Cas. No. 7,233; The Michigan, 11 C. C. A. 187, 63 Fed. 
280, 288. 

6. That the eflfects of the collision were aggravated by putting the 
helm to starboard. 

The évidence is conflicting upon this contention and it is not neces- 
sary to décide it, in view of the other conclusions reached. 

The Government contends in this action that the only effect of the 
Act under which the action was brought, was to open the door of 
this court to the libellants to ascertain if they had any légal rights 
to recover for the damages sustained by them and that it was not in- 
tended that any légal rights of the Government should be waived, 
citing Ford v. U. S., 116 U. S. 213, 6 Sup. Ct. 360, 29 L. Ed. 608; 
U. S. v. Cumming, 130 U. S. 452, 9 Sup. Ct. 583, 32 L. Ed. 1029; 
Oakes v. U. S., 174 U. S. 778, 19 Sup. Ct. 864, 43 h. Ed. 1169. 

Ford V. U. S. was a case where the question of the' gênerai juris- 
diction of the Court of Claims was involved, and it was held that 
the claimant could not avoid the obstacle of the statute of limita- 
tions by procuring a référence to that court by one branch of Con- 
gress. 

U. S. v. Cuniniing was a case where the claimants were manu- 
facturers &c. of whiskey and alcohols and sufïered damages in con- 
séquence of certain acts of a revenue coUector. It was held that 
the Act of Congress giving jurisdiction to the Court of Claims merely 
intended that the claimants should be entitled to sue, unembarrassed 
by a statute of limitations, and to recover such judgment as might * 
be consistent with the settled principles of law, which precluded a 
judgment against the Government in the case presented, and that 
the only right which thç Government waived was a defence based 
upon the statute of limitations. 

Oakes v. U. S. was a case where it was referred to the Court of 
Claims to hear and détermine what were the just rights in law of 
the claimant and the détermination of the question depended upon 
his légal right to compensation from the Government. 

It seems clear that thèse cases are not décisive of the one under 
considération. Hère, the right to sue having been given, the ques- 
tion is whether the Government vessel violated the navigation laws, 
which are expressly made applicable to "ail public and private vessels 
of the United States upon the high seas" * * * 

In the Secretary of the Navy's officiai communication to Congress, 
respecting the enactment of a law under which the United States 
could be sued, it was said: 

"A collision wlth one of our warshlps having occurred under such circum- 
stances, when, for public reasons deemed sufficlent to justify such action, 
our vessel was disregardlng the rules o£ the road at sea, and a valuable mer- 
chant steamer and cargo belonging to a friendly power belng destroyed, 
apparently wlthout contributory négligence on the part of her officers and 
orew, it would seem proper that the loases incident thereto should not be 
allowed to rest upon the owners of a private vessel, but that such losses 
should, on the contrary, be borne by the United States, provided, of course, 
that it shall be Judicially determined in the courts of the United States that 
the facts are as hereinbefore outlined." 
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Congress thereafter provided, in substance, that the claim of the 
libellants arising out of the collision should be submitted to this court, 
in conformity with rules governing it when sitting as a court of ad- 
rairalty, and that it should hâve jurisdiction to hear, détermine and 
render judgment upon the facts and if it should appear that responsi- 
bility for the loss rested with the Columbia, to ascertain and déter- 
mine the amounts which should be paid the libellants and render a 
decree accordingly. This is in accordance with the practice which 
has long prevailed in Congress to refer, in proper cases, to the United 
States Courts for adjudication, claims against the Government, aris- 
ing out of fault on the part of its vessels. In St. Louis & Miss. Val. 
Transp. Co. v. U. S., 33 Ct. Cl. 251, 264, the court said: 

"Without statutes conferring jurisdiction the courts hâve no authority to 
consider cases of wrong arising in maritime collisions caused by Government 
vessels, Inasmuch as the United States are not liable for the torts of their 
offlcers or agents except as they consent to be. But Congress hâve repeat- 
edly recognized the obligation of the Government to compensate for injuries 
occasioned by the négligence of its agents. The législative authority has 
been Invoked time and again to give redress in some form or other, and this 
court has been used as the Instrument of Congress in dealing with such 
cases. Sampson v. United States, 12 Ct. Cl. 480; Jane CarroU et al. v. Dis- 
trict of Columbia, 22 Ct. Cl. 104; Joseph Irwin v. United States, 23 Ct. Cl. 
154; Walton et al. v. United States, 24 Ct. Cl. 372." 

The Columbia having violated the Navigation Rules in the several 
particulars mentioned, the libellants are entitled to a decree, with an 
order o£ référence to ascertain the damages. It is so ordered. 
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SAME v. FRANDSEN. 

(District Court, D. Nevada. March 23, 1903.) 

Nos. 997, 998. 

DiSEASED Animals— Drivino from ONE Statb TO Another— Statutes. 
Act May 29, 1884, 23 Stat. 31, t 6 [U. S. Comp. St. 1901, p. 299], pro- 
vides that no carrier shall receive for transportation, or transport from 
one State to another, any live stock afCected with a contagions disease; 
that no one sball deliver for such transportation any live stock knowing 
them to be affected with any contaglous disease; and that no one shall 
drive on foot or transport in private conveyance from one state to another 
any live stock knowing them to be affected with any contagions disease. 
Section 7 [page 3184] provides that it shall be the duty of the Commis- 
fiioner of Agriculture to notify any carrier doing business in or through 
any infected locality of the existence of said contagion, and that any 
carrier or owner of such live stock in such infected district, who shall 
knowingly violate the provisions of section 6, shall be guilty of a mis- 
demeanor, punishable in a certain way. Held, that it is made a misde- 
meanor, and punishment provided therefor, for one to drive live stock 
from one state to another knowing them to hâve a contagions disease, 
though they are not driven from a district against which the Commis- 
sioner of Agriculture has declared a quarantine. 

Same— Interstate Commerce. 

Act May 29, 1884, 23 Stat. 31 [U. S. Comp. St. 1901, p. 299], making 
it a misdemeanor for one to drive live stock on foot from one state to 
another knowing them to hâve a contagions disease, is within the power 
given to Congress to regulate Interstate commerce. 
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8. Same— Information— RuLEs of Department op Agricolttjbe. 

Though it may be better practlce, It is not necessary that an informa- 
tion for drlving diseased animais from one state to another, contrary to 
ttie statute and the ruies and régulations of tlie Department of Agricul- 
ture, set out sucli rules and régulations; the court may take judicial 
notice of them. 

4 Same— Oedbr op Department of Agriculture. 

An order of tlie Department of Agriculture glvlng notice tliat scabies 
exists among sheep in the United States, and that it is a violation of law 
to recelve for transportatlon, to transport, or to deliver for transporta- 
tion from one state to another, any stock affected with such disease, or 
to drive from one state to another any sheep knowing them to be afCected 
with such disease, is proper, though not specifying any partlcular district 
within which a quarantiue bas been established. 

On Demurrer. 

Sardis Summerfield, U. S. Atty. 

Norcross & Ori:' and Trenmor Coffin, for défendants. 

HAWLEY, District Judge. Thèse cases are substantîally alike, 
and are presented upon informations fîled by the United States attor- 
ney by leave of the court. The information in each case contains 
two counts. In the fîrst of thèse cases the first count charges that 
"U. M. Slater on or about the 4th day of September, A. D. 1902, at 
Washoe county, Nevada, then and there being an owner of about 
twenty-five hundred sheep, did unlawfuUy drive on foot said sheep 
from the state of California into the state of Nevada while at the said 
time and place said sheep to the knowledge of the said U. M. Slater 
\vere aiïected vi'ith a certain contagious disease, to wit, scabies, com- 
raonly known as and called 'sheep scab,' contrary to the form of the 
statute in such cases made and provided, and against the peace and 
dignity of the United States of America." The second count, as te 
the acts charged, is identically the same as in the first count, with the 
addition that said acts were committed "contrary to the form of 
the statute, and to the rules and régulations of the Secretary of 
Agriculture, and of the Commissioner of Agriculture, made, certified, 
and published, in pursuance thereof made and provided, and against 
the peace and dignity of the United States of America." The in- 
formation against Frandsen is the same, except it charges, in addi- 
tion to his being an owner, that he was "custodian of and having 
control over the sheep." 

Demurrers are interposed to thèse informations upon the grounds 
(i) that said first count does not state facts sufScient to constitute 
a public ofïense; that it does not appear that the state of California 
was an infected district or a district infected with "scabies" or "sheep 
scab," or that the Secretary of Agriculture or the Commissioner of 
Agriculture had ever determined the state of Cahfornia to be an in- 
fected district, or had made any order or rules or régulations or given 
or published any notice in relation thereto; (2) that the facts stated 
in said second count do not constitute a public ofïense; that it does 
not appear what rules or régulations were ever made by the Secre- 
tary of Agriculture, or by the Commissioner of Agriculture, or that 
said Secretary or said Commissioner of Agriculture ever made any 
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order, rule, or régulation concerning the disease known as "scabies," 
commonly called "sheep scab," or ever gave or published any notice 
concerning the same in the state of California. 

The questions to be determined dépend upon the interprétation to 
be given to the act of Congress entitled "An act for the estabhsh- 
ment of a Bureau of Animal Industry, to prevent the exportation of 
diseased cattle, and to provide means for the suppression and extirpa- 
tion of pleuro-pneumonia and other contagious diseases among do- 
mestic animais," approved May 29, 1884, 23 Stat. 31 [U. S. Comp. 
St. 1901, p. 299]. This act consists of 11 sections. The entire act 
will, of course, be considered, but it is only necessary to call spécial 
attention to sections 6 and 7 [U. S. Comp. St. 1901, p. 3184], which 
read as follows : 

"Sec. 6. That no railroad company withln the United States, or the owners 
or masters of any steam or sailing or otlier vessel or boat, shall receive for 
transportation or transport, from one state or territory to another, or from 
any state into the District of Oolumbia, or from the District into any state, 
any live stock afCected with any contagious, infections, or communicable 
disease, and especially the disease known .as pleuro-pneumonia; nor shall 
any person, company, or corporation deliver for such transportation to any 
railroad company, or master or owner of any boat or vessel, any live stock, 
knowlng them to be affected with any contagious, infectious, or communicable 
disease; nor shall any person, company, or corporation drive on foot or trans- 
port in private conveyance from one state or territory to another, or from any 
state.into the District of Columbia. or from the District into any state, any 
live stock knowing them to be affected with any contagious, infectious, or 
communicable disease, and especially the disease known as pleuro-pneumonia. 

"Sec. 7. That it shall be the duty of the Commissioner of Agriculture to 
notify, in wrltlng, the proper officiais or agents of any railroad, steamboat, 
or other transportation company doing business In or through any infected 
locality, and by publication in such newspapers as he may sélect, of the 
existence of said contagion; and any person or persons operating any such 
railroad, or master or owner of any boat or vessel, or owner or custodian of 
or person having control over such cattle or other live stock within such in- 
fected district, who shall knowingly violate the provisions of section six of 
this act, shall be guilty of a misdemeanor, and, upon conviction, shall be 
punished by a fine of not less than one hundred nor more than five thousand 
dollars, or by imprisonment for not more than one year, or by both such fine 
and imprisonment." 

It is proper hère to state that by the act approved February 9, 
1889, 25 Stat. 659 [U. S. Comp. St. 1901, p. 285], the Department of 
Agriculture was made an executive department, and that by the act 
of March 2, 1889, 25 Stat. 835, 840, the authority granted to the 
Commissioner of Agriculture by the act under discussion establish- 
ing the Bureau of Animal Industry, and by the provision of the ap- 
propriation act for the Agricultural Department approved July 18, 
1888, relating to that bureau, viras vested in the Secretary of Agri- 
culture. 

There are numerous points urged by défendants in support of their 
demurrer, some of which, if sustained, are vital, and would prevent 
any further prosecution of thèse cases. There are other points, espe- 
cially in relation to the second count, w'hich only attack the sufficiency 
of the facts stated in the informations. The questions involved hâve 
been ably argued, and many of the points urged by the respective 
counsel demand careful considération. The researches of counsel 
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have failed to find any case upon the same or similar state of facts, 
The court must therefore proceed without the aid or assistance of any 
précèdent, without any direct beacon light to guide it, save and ex- 
cept the language of the act itself, and such indicia as may be gleaned 
from the decided cases in relation to the gênerai subject, and the aid 
derived from the established canons of construction, involving the 
interprétation of ail statutes. 

Looking first at the act itself, it will be found that Congress, by 
its passage, had in view the necessity of taking some means to protect 
the interests of persons engaged in raising live stock, to promote 
and develop the live stock industry, and to prevent the spread of 
dangerous, contagious, infectious, and communicable diseases among 
the live stock of the country at large. The objects sought to be se- 
cured, and the business of the live stock interests sought to be pro- 
tected and regulated, were of vast importance, and necessarily re- 
quired législation upon many différent conditions that existed or that 
might arise. This gênerai idea is made clear by an examination of 
the entire act, and is also embodied in the provisions of section 6, an 
examination of which shows that there were three distinct offenses 
which Congress intended to reach, and for a violation of either of 
the provisions therein contained Congress intended the parties should 
be punished: (i) Railroads, steamboats, or other vessels are pro- 
hibited from receiving for transportation from one state to another 
any live stock afïected with any of the diseases mentioned in the 'act; 
(2) ail persons, companies, or corporations are prohibited from de- 
livering to any railroad company or other common carriers any live 
stock knowing them to be afïected with either of the named dis- 
eases. Then comes the third one, for a violation of which the in- 
formations in the présent cases were filed: "Nor shall any person, 
company, or corporation drive on foot or transport in private convey- 
ance from one state * * * to another * * * any live stock, 
knowing them to be afïected with any contagious, infectious, or com- 
municable disease." It is contended that the défendants should be 
discharged because the act does not provide any penalty for the com- 
mission of the acts charged against the défendants herein; that the 
acts performed by them are declared to be unlawful, yet Congress 
either designedly, inadvertently, or by mistake overlooked the neces- 
sity of prescribing any penalty for the unlawful act. The conclusions 
of counsel upon this point may be conceded to be correct if the prem- 
ises upon which the point is made are well founded. But is it true 
that no penalty is prescribed for the unlawful acts as herein charged ? 
Section 7, imposing the penalty, expressly covers and includes the acts 
charged against thèse défendants. After referring to the offenses 
mentioned in subdivisions i and 2 of section 6, it adds, "'Or owner 
or custodian of, or person having control over such cattle or other 
live stock * * * who shall knowingly violate the provisions of 
section six of this act shall be guilty of a misdemeanor, and upon con- 
viction shall be punished," etc. The contention of counsel is based 
principally upon the fréquent intermingling of the words "infected 
district," "within such infected district," or the establishing of a "quar- 
antine in .such district," used throughout the provisions of the act. 
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Admitting, for the purpose of meeting the arguments of counsel, 
that the words above quoted are, in some instances, used in such a 
manner as to give some support to the position taken by défendants, 
and conceding that the act is not, in ail respects, as carefully drawn 
as it might hâve been, still the inquiry arises : Why were the words 
referred to so frequently used and intermingled with other matters 
in the varions sections of the act? For what object and purpose 
were they inserted in the act, and what eflfect should be given to them ? 
Is it not manifest from a thorough examination of ail the provisions 
of the act that the authority therein given to the Commissioner of 
Agriculture to ascertain the districts infected with the diseases of 
live stock, mentioned in the act, to establish a quarantine over such 
districts, to pubhsh the fact that the named districts were infected, 
and that a quarantine had been established, and the power given him 
to organize a Bureau of Animal Industry, and prescribe the duties of 
its officers and attaches, was not intended to give the owners or cus- 
todians of live stock, or other parties mentioned in the act, the 
privilège of transporting from one state to another any live stock 
which might be found outside of such established infected districts 
and localities not quarantined, known by the parties transporting 
the same to be afifected with "any contagions, infections, or com- 
municable disease"? 

One of the cardinal principles of interprétation is that it is the duty 
of the courts to arrive at the intention of the législative body in pass- 
mg the act. The whole act, its object and purpose, as well as its lan- 
guage, must be considered. Another rule is that, where thé act is 
legally susceptible of two constructions, it is the duty of the courts to 
avoid giving it a construction that would lead to an absurdity. More- 
over, the rule is universal that ail statutes should be reasonably and 
sensibly construed. Is it not apparent, when ail of thèse things are 
considered, that Congress intended the penalty prescribed in section 7 
to apply to ail of the offenses mentioned in section 6 ? The nature of 
the offenses mentioned therein is différent. But in each the scienter of 
the party or parties committing the act is one of the ingrédients consti- 
tuting the offense ; hence it was deemed necessary to make it the duty 
of the Commissioner of Agriculture to take proper steps to ascertain 
the district where live stock was infected with disease, or to déclare a 
quarantine against the transportation of the stock from any infected 
district, and to publish the fact of such infected district, and of the 
quarantine ordered in certain localities, so that the means of informa- 
tion could be more directly brought within the knowledge of the rail- 
road and steamship companies and other parties mentioned in sec- 
tion 6. 

The publication of the fact that a certain district in any state or ter- 
ritory was infected with the disease, or that a quarantine had been es- 
tablished prohibiting the removal of any sheep therefrom, was intend- 
ed to impart constructive notice to the parties prohibited from trans- 
porting sheep therefrom. 

Ail that has been said with référence to the penalty applies with 
equal force to the contention of défendants that the facts stated in the 
informations de not constitute any offense ; for there is not any valid 
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and sub^tantial reason why parties coming within the thlrd subdivision 
should not be punished, ^ithout any publication being made by the 
Commissioner of Agricylture to the effect that the district from which 
the sheep came was infected, if, as is alleged, the défendants drove said 
sheep across the state line knowing that they "were affected with a 
certain contagious disease/to wit, 'scabies,' commonly known as and 
called 'sheep scab.' " The evil and injurious results would follow, the 
same as if they were driven from an infected district, declared to be 
such by the Commissioner or Secretary of Agriculture. The dilïerence 
is orily in degree. If défendants' contention on this ground were sus- 
tained, it would virtually ignore the intent of the lawmakers, destroy 
the objects had in view by Congress, and lead to absurd results. 

From the views already expressed, it necessarily follows that the 
statute itself makes it a misdemeanor to transport or drive on foot 
from one state to another any live stock known to be aflfected with 
any of the diseases specified in the act, irrespective of the question 
whether or not the Secretary of Agriculture had established an "in- 
fected district" from which the sheep came from California, or whether 
or not any quarantine had been established covering any portion of 
the state. The conclusions reached upon this point are in accord with 
the views expressed by the Suprême Court in Railway Company v. 
Haber, 169 U. S. 613, 625, 18 Sup. Ct. 488, 42 L,. Ed. 878. In that 
case the court had before it the question whether an act of the state 
of Kansas relating to bringing into the state cattle liable of communi- 
cating Texas, splenic, or Spanish fever to any domestic cattle in the 
state had been superseded by the act of Congress of March 29, 1884, 
and amendments thereto. In the course of the opinion it became nec- 
essary to discuss at length the animal industry act passed by Congress 
to détermine its efifect and meaning. Ten sections of this act are 
copied at length, and the court in relation thereto, among other things 
applicable to the question hère under discussion, said : 

"The act of Congress did not assume to glve any corporation, compaiiy, or 
person the affirmative rlght to transport, from one state to another state, cattle 
that were liable to Impart or capable of communlcatlng contagious, infections, 
or communlcable diseases. On the eontrary, It was made a misdemeanor to 
dellver for transportatlon,,or to transport or drive from one state to another, 
cattle known to be affected with contagious, infectious, or communicable 
diseases." 

It is earnestly contended by défendants that the acts charged in the 
informations do not come within the power of Congress to regulate ; 
that Congress can only act in relation to such acts as come within the 
province of interstate commerce ; that in interstate commerce there is 
trade, traffic, or intercourse involved, or else Congress is dealing with 
the highways of commerce, and numerous cases defining what is com- 
merce are cited, which it is argued sustain this position. An examina- 
tion of thèse cases shows that the définitions therein given hâve, in 
most cases, a spécial référence to the facts of each particular case, and 
it may be said that in none of them has there been any attempt to 
cover ail the facts which might bring any given case within the prov- 
ince of interstate commerce. Of course, in the gênerai sensé, com- 
merce consists of intercourse, trade and trafîic between the citizens of 
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différent states, and includes the transportation of persons and proper- 
ty, as well as the purchase, sale, and exchange of commodities. This 
gênerai définition is found in many cases, commencing with the case 
of Gibbons v. Ogden, 9 Wheat. i, 197, 6 L. Ed. 23, and continuing to 
the présent time. Reid v. Colorado, 187 U. S. 137, 147, 23 Sup. Ct. 
92, 47 L. Ed. ■— . It would serve no useful purpose to review thèse 
cases. An examination of them has convinced me that the acts charg- 
ed in the présent cases clearly corne within the power of Congress with 
référence to its authority in dealing with interstate commerce. In 
Railroad Co. v. Fuller, 17 Wall. 565, 568, 21 L. Ed. 710, the court 
said: "Commerce is trafÉc; but it is much more. It embraces also 
transportation by land and water, and ail the means and appliances 
necessarily employed in carrying it on." In Railroad Co. v. Husen, 
95 U. S. 465, 469, 24 L. Ed. '527, it was held that the statute of Mis- 
souri which prohibited the driving of Texas, Mexican, or Indian cattle 
into the state of Missouri during certain portions of each year was in 
conflict with the Constitution, which ordains that "Congress shall 
bave power to regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes." In the course of the opin- 
ion, the court said : 

"It seema hardly necessary to argue at length that, unless the statute can 
be justified as a legitimate exercise of the police power of the state, it is a 
usurpation of the power vested exclusiveiy in Congress. It is a plain régu- 
lation of Interstate commerce — a régulation extending to prohibition. What- 
ever may be the power of a state over commerce that is eompletely internai, 
it can no more prohibit or regulate that whleh is interstate than it ean that 
which is with foreign nations. Power over one Is given by the Constitution, 
of the United States to Congress in the same words in which it is given over 
the other, and in both cases it is necessarily exclusive. That the transporta- 
tion of property from one state to another is a braneh of interstate commerce 
is undeniable, and no attempt has been made in this case to deny it." 

With référence to the points raised in the demurrers to the second 
counts, many suggestions were made which need not — in the light of 
the conclusions already reached — ^be discussed. 

It is évident that the second counts in the informations were added 
out of abundant caution, in order that, if the court should not sustain 
the fîrst count, the government might be able to sustain the charge 
made against the défendants under the second count, under the rules 
and régulations promulgated by the Secretary of Agriculture. I do 
not understand défendants' counsel to claim that any of the rules or 
régulations of the department exceed the authority given to the de- 
partment by the act in question. The power of Congress to delegate 
authority to its ofïicers, who are required by the law to act under its 
gênerai provisions, and to prescribe the détails necessary to be pur- 
sued in the enforcement thereof, is unquestioned, and if the rules, or- 
ders, and régulations so prescribed are within constitutiônal limits, 
and are of the character designated by the act, they hâve the force and 
effect of law. Dastervignes v. United States, 122 Fed. 30, 35, and au- 
thorities there cited. 

It is argued that the informations as to the second count are insuf- 
ficient, because they do not set out the particular rules and régulations 
of the department with référence to the subject-matter of the informa- 
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tiens. It might be the better practice so to do, or at least to make 
such référence to the particular rule or regfulation relied upon as would 
notify the défendants of the particular charge against them. But the 
question suggested and, discussed, that the court could not take judi- 
cial notice of such rules and régulations, has been determined adverse- 
ly to the contention of défendants' counsel. Caha v. United States, 
152 U. S. 211, 221, 14 Sup. Ct. 513, 38 L. Ed. 415, and authorities 
there çited. 

The order issued by the Secretary of Agriculture on June 18, 1897, 
designated as "B. A. I. Order No. 5" (to which spécifie objections 
were urged because it did not specify any particular district or déclare 
within what spécifie territory a quarantine had been established), was 
evidently issued for the purpose of giving gênerai information of the 
existence of the contagious disease throughout the United States. It 
is a gênerai order directed "to the managers and agents of railroads 
and transportation companies of the United States, stockmen and oth- 
ers." After referring to the act under considération, and to an act 
making certain appropriations to the department, it reads as folio ws : 

"Tou are hereby notifled that the contagious disease known as sheep scab, 
or scabies of sheep, exists among sheep in the United States, and that it is 
a violation of the law to receive for transportation, or transport, any stock 
aflfected with sald disease from one state or territory to another, or from any 
State Into the District of Oolumbia, or from the District into any state. It 
is also a violation of the law for any person, Company, or corporation to de- 
liver for such transportation to any railroad company, or master or owner 
of any boat or vessel, any sheep, knowing them to be affected with said 
disease, and it is also unlawful for any person, company, or corporation to 
drive on foot or transport in prlvate conveyance from one state or territory 
to another • • * any sheep, knowing them to be affected with sald 
disease. AU transportation companies and individuals shipping, driving, or 
transporting sheep are requested to co-operate with thls department in en- 
forcing the law for preventing the spread of the said disease. Inspectors of 
the Bureau of Animal Industry are directed to report ail violations of thls 
act which corne to thelr attention." 

This order is so worded as to give notice that it would be a violation 
of the law to commit any of the specified acts, and was a proper order 
for the department to make. 

The demurrers are overruled. 



In re WELTY. 
(District Court, D. Kansai^ June 1, 1903.) 

, Chiminal Law— Validity of Sentence. 

A sentence of a défendant convlcted of crime is légal so far as it is 
within the letter of the law and the Jurisdlction of the court imposing 
it, and la only voîd as to the excess, provided such excess is separable 
and may be dealt with wlthout disturbing the valld portion of the sen- 
tence. 

, Samb— Ekrok in Kecobd— Power to Correct. 

Where the sentence to imprisonment of a défendant convlcted of crime, 
as entered, did not contain a reçtuirement of hard labor as provided by 
the statute prescribing the punishment, the court had jurisdlction at a 

îl. See Criminal Law, voL 15, Cent. Dig. § 2528. 
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subséquent tenn by a nunc pro tune order to direct an amendment of the 
entry to include such requirement on eoncluslve évidence that its omis- 
sion was an error of the clerk, and that the sentence as actually pro- 
nounced was In conformity to the statute. 

On Pétition for Writ of Habeas Corpus. 

C. R. Buckner, for petitioner. 

Horace Speed, U. S. Atty., for Oklahoma. 

HOOK, District Judge. This is an application for a writ of habeas 
corpus. At the November term, 1901, of the District Court sitting 
in and for the county of Noble and territory of Oklahoma and the 
Indian country thereto attached for judicial purposes, with the powers 
of the District and Circuit Courts of the United States, the peti- 
tioner, Bert Welty, was tried on an indictment charging him with 
murder. He was found guilty by the jury, who added to their ver- 
dict the qualifying words, "without capital punishment" (Act Jan. 
15, 1897, 29 Stat. 487, c. 29 [U. S. Comp. St. 1901, p. 3620]), and, 
as appears from the record originally made in the case, he was sen- 
tenced to be "imprisoned in the United States penitentiary at Ft. 
Leavenworth, Kansas, and confined therein for and during the term 
of his natural life." The act of Congress referred to provides that 
whenever a jury shall return a verdict qualified as aforesaid the per- 
son convicted shall be sentenced to imprisonment at hard labor for' 
life. The petitioner having been imprisoned in the penitentiary speci- 
fied, and having served for 10 months, now complains that the judg- 
ment is void, in that there was omitted therefrom a provision for hard 
labor, and also that the court in which he was tried had no jurisdic- 
tion to render the judgment upon which he is being held and im- 
prisoned. 

It is familiar doctrine that where a court has jurisdiction of the 
person and of the ofifense the imposition of a sentence in excess of 
what the law permits does not render the légal portion of the sen- 
tence void, but only leaves such portion of the sentence as may 
be in excess open to attack. A sentence is légal so far as it is within 
the letter of the law and the jurisdiction of the court imposing it, 
and is only void as to the excess, provided such excess is separable 
and may be dealt with without disturbing the valid portion of the 
sentence. United States v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 
38 ly. Ed. 631. Whenever the law defining the offense of which a 
person is convicted prescribes imprisonment at hard labor, it is law- 
ful for the court by which the sentence is passed to order the same 
executed în a penitentiary (Rev. St. § 5542 [U. S. Comp. St. 1901, 
p. 3721]); and in those cases where the law provides for imprison- 
ment alone, and the person convicted is sentenced thereunder to 
imprisonment for more than one year, it is within the power of the 
court, at its discrétion, to order the exécution of its sentence in a 
penitentiary where labor is exacted as part of the discipline and 
treatment of the institution (Rev. St. § 5541 ; Ex parte Karstendick, 
93 U. S. 396, 23 L. Ed. 889 ; In re Mills, 135 U. S. 263, 10 Sup. Ct. 
762, 34 h. Ed. 107). In other words, in order to justify imprison- 
ment in a penitentiary at hard labor it is not essential in cases where 
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the imprisonment is for a longer period than one year that the law 
defining the offense and providing for the punishment should include 
a provision for hard labor. 

The contention of the petitioner is not that he is sufïering an ex- 
cessive punishment or that the court imposed a greater punishment 
than the law authorized. Nor does he contend that he is not under- 
going precisely the punishment that the law authorizes ; that is to say, 
imprisonment at hard labor. He says that although the law in his 
case provides for imprisonment at hard labor, and he is actually un- 
dergoing such punishment, yet the sentence of the court omitted the 
hard-labor feature. 

It may be that the rules and régulations of the United States peni- 
tentiary prescribe hard labor as a part of its discipline; and, while 
it is true that a court is not authorized to impose a punishment difïer- 
ing in character from that prescribed by the law, I am not prepared 
to say that in a case Hke the one in hand it is not compétent for the 
court to inquire as to the discipline actually enforced in the pénal 
institution in which the complaining party is confined. If the fact 
be that the discipline of the pénal institution in question includes 
hard labor, the petitioner is in such event actually undergoing the 
punishment provided by law, and the effect of the sentence imposed 
would be in conformity with the letter of the act of Congress. While 
language may be found in some cases indicating that where the stat- 
ute makes hard labor a part of the punishment it is imperative that 
the court include it in its sentence (Ex parte Karstendick, supra), 
it is not clear that it does not sufficiently do so where the sentence 
is to imprisonment in a pénal institution in which hard labor is ex- 
acted as part of the treatment of the prisoners confined therein. 

By act of March 3, 1891, 26 Stat. 839, c. 529 [U. S. Comp. St. 
1901, p. 3725], Congress provided for the sélection of three sites, 
and for the érection thereon of suitable buildings, "for the confine- 
ment of ail persons convicted of any crime whose term of imprison 
ment is one year or more at hard labor by any court of the United 
States in any state, territory or district under the jurisdiction of the 
Department of Justice of the United States." Provision is made by 
this act for the fitting of workshops for the employment of prisoners 
at the institutions thus to be established. By act of March 2, 1895, 
28 Stat. 957, c. 189 [U. S. Comp. St. 1901, p. 3728], the military prison 
at Ft. Leavenworth, Kan., was changed to a United States peniten- 
tiary, and it was transferred from the War Department to the De- 
partment of Justice. Provision was made in this act for the employ- 
ment of prisoners at hard labor in certain specified hnes. By act 
of June 10, 1896, 29 Stat. 380, c. 400 [U. S. Comp. St. 1901, p. 3729], 
there was established a new site for the érection of a United States 
penitentiary on the Ft. Leavenworth Military Réservation, and there 
was made therein provision for workshops for the employment of 
prisoners. The prisoners were also to be employed in the labor of 
the construction of the penitentiary. Thèse are the laws in virtue 
of which the United States penitentiary at Ft. Leavenworth was es- 
tablished. Without inquiring more fully into the spécifie rules of dis- 
cipline enforced at this institution, there is, in view of the acts ol 
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Congress referred to, sorae ground for holding that a mère sentence 
to imprisonment therein implies that hard labor shall be a part of 
the punishment. But, were it clear that this conclusion could not 
lawfully be drawn, it does not follow that the petitioner would be en- 
titled to his discharge. 

In re Bonner, 151 U. S. 242, 14 Sup. Ct. 323, 38 L. Ed. 149. In 
this case Bonner was sentenced to imprisonment in a penitentiary 
for one year. The law prescribing the punishment for the crime of 
which he was convicted did not permit of imprisonment in a peni- 
tentiary. The Suprême Court considered what might be donc with 
him upon his discharge from the custody of the warden of the peni- 
tentiary on habeas corpus, in view of the fact that the trial court had 
jurisdiction of the ofïense and of the person of the petitioner. The 
court said: 

"The judges of ail courts of record are magistrales, and tlieir objeet sliould 
be not to turn loose upon soclety persons who hâve been justly convicted of 
criminal offenses, but where the punishment imposed, in the mode, extent, 
or place of Its exécution, h^ exceeded the lav?, to hâve it corrected by calling 
the attention of the court tb such excess. We do not perceive any departure 
from principle or any déniai of the petitioner's rlght in adopting such a course. 
He complains of the unlawfulness of his place of imprisonment. He is only 
entitled to relief from that unlavrful feature, and that he would obtain If 
opportunlty be given to that court for correction in that particular. * * * 
But in a vast majority of cases the extent and mode and place of punishment 
may be corrected by the original court without a new trial, and the party 
punished as he should be whilst relleved from any excess committed by the 
court of which he complains. In such case the original court would only set 
aslde what it had no autbority to do, and substitute directions required by 
the law to be done upon the conviction of the otïender." 

The court quoted Beale v. Commonwealth, 25 Pa. 11, wherein it 
was said that "the common law embodies in itself sufficient reason 
and common sensé to reject the monstrous doctrine that a prisoner 
whose guilt is established by a regular verdict is to escape punish- 
ment altogether because the court committed an error in passing the 
sentence," and added: 

"It Is true that this language was used In a case pending in the Suprême 
Court of a state on writ of error; but if then the court would send the case 
back to hâve the error, not touching the verdict, corrected and justice en- 
forced, there is the same reason why such correction should be made when 
the prisoner is discharged on habeas corpus for alleged defects of jurisdiction 
in the rendition of the judgment under which he is held. The end sought 
by hlm — to be relleved from the defects in the judgment rendered to his in- 
jury — is secured, and at the same time the community is not made to suffer 
by failure In the enforcement of justice against him." 

It was unnecessary in the case at bar to adopt this course which 
proceeds upon the theory of an invalid sentence after a valid convic- 
tion, and which implies a resumption of jurisdiction by the trial court 
after the invalid sentence is set aside or vacated. 

After the présentation of the pétition for the writ of habeas corpus 
to this court, and before the final hearing thereof, the United States 
District Attorney for Oklahoma presented a motion to the court 
in which the petitioner was tried and sentenced that the judgment 
of sentence be corrected by adding thereto a provision for hard labor, 
it being claimed by him that the omission of such provision was a 
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clérical error of the clerk in entering the actual Judgment rendered 
by the court. Seasonable notice of this motion was given to the peti- 
tioner. He was removed from the penitentiary at Ft. Leavenworth, 
Kan., to Oklahoma, and was présent in court with his counsel at the 
hearing of the motion. An authenticated transcript of the proceed- 
ings at the hearing of the motion has been furnished this court, and 
it appears therefrom that convincing proof was adduced by the testi- 
mony of ofïïcers of the court and the minutes of the judge who tried 
the case and imposed the sentence that the omission of the words 
"at hard labor" was the error of the clerk in writing up the record, 
and that the sentence actually imposed was that of imprisonment at 
hard labor. The judge of that court thereupon, and on January 21, 
1903, made a mmc pro tune order of correction, and this court and 
the warden of the penitentiary at Ft. Leavenworth hâve been fur- 
nished with transcripts thereof. The rule authorizing such correc- 
tions, at least where indubitable évidence is ofifered of the errors 
or omissions, is in consonance with sound reason and well sup- 
ported by authority. 

In Wight v. Nicholson, 134 U. S. 136, 10 Sup. Ct. 487, 33 L. Ed. 
865, the petitioner had been sentenced by the District Court of the 
United States for the Eastern District of Michigan, although the 
record showed that at the time of the sentence the cause had been 
transferred to the Circuit Court for that district, and was then pend- 
ing in that court. This situation came to light during the habeas 
corpus proceeding, and the Circuit Court found that the existing rec- 
ord was not full and correct, and "upon its own motion, based upon 
its recollection of the façts," caused a nunc pro tune entry to be made 
as of the previous term, remitting the cause back to the District Court 
on the ground that it had never been lawfully transferred therefrom, 
and on the corrected record it discharged the writ of habeas corpus. 
The judgment of the court was afHrmed by the Suprême Court. 

In Gonzales v. Cunningham, 164 U. S. 612, 17 Sup. Ct. 182, 41 L. 
Ed. 572, the appellants had been convicted of murder in a district court 
of New Mexico and sentenced to be executed. The judgment was 
affirmed in the Suprême Court of the territory. The order of afifirm- 
ance was set aside, and a rehearing granted, pending which the terri- 
tory suggested a diminution of the record, and prayed for a cer- 
tiorari, which was granted; and thereupon at a spécial called term 
of the District Court the records thereof were corrected, more than 
a year after the trial, so as to show what had been theretofore 
omitted — ^that the appellants had been duly arraigned upon the in- 
dictment, and had pleaded not guilty. The évidence supporting this 
correction was "the recollection of the presiding judge and certain 
notes and memoranda deposited with the clerk in pursuance of law." 
Upon the rehearing and upon the amended record the conviction 
and sentence was again affirmed by the Suprême Court of the terri- 
tory. A writ of habeas corpus, which was subsequently granted by 
that court, was discharged after return and hearing. The order dis- 
charging the writ was affirmed by the Suprême Court of the United 
States upon appeal. See, also, Borrego v. Territory, 8 N. M. 490, 
46 Pac. 349. 
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In Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395, the court 
said: 

"It Is familiar doctrine that courts always hâve Jurisdictlon over their 
records to make them conform to wliat was acrually done at the time; and, 
whatever may hâve been the rule announced in some of the old cases, the 
modem doctrine is that some orders and amendments may be made at a sub- 
séquent term, and directed to be entered and become of record as of a former 
term. In Rhoads v. The Commonwealth, 15 Pa. 276, Gibson, O. J., said: 'The 
old notion that the record remains in the breast of the court only till the end 
of the term has yielded to necessity, convenience, andcommon sensé. Count- 
less instances of amendment after the term, but ostenslbly made during it, are 
to be found in our own books and those of our neighbors.' Even judgments 
may be corrected in accordance with the truth. It has been held by this court 
that at a subséquent term, when a judgment had'before been arrested, an 
amendment may be made to apply the verdict to a good count, if another 
be bad, and the minutes of the judge show that the évidence sustained the 
good one. Matheson's Adm'r v. Grant's Adm'r, 2 How. 282, 11 L. Ed. 261. 
And tbls has been repeatedly held elsewhere. Generally, it may be admitted 
that judgments cannot be amended after the term at whlch they were ren- 
dered, except as to defects or matters of form; but every court of record has 
power to amend Its records so as to make them conform to and exhibit the 
truth. Ordinarlly, there must be something to amend by, but that may be 
the judge's minutes or notes, not themselves records, or anything that satis- 
factorily shows what the truth was." 

In United States v. Vigil, 10 Wall. 423, 19 L. Ed. 954, a record 
was corrected two years after it was made, so as to show that an 
appeal was prayed in open court and granted. 

In Kelly v. United States (C. C.) 27 Fed. 616, a record was amended 
to show the discharge of a jury after a failure to agrée upon a ver- 
dict at a prior term. The efïect of the amendment was to defeat a 
plea of former jeopardy. 

In Hoffman v. State, 88 Wis. 176, 59 N. W. 588, the appellant had 
been convicted of murder in the third degree. At a subséquent term, 
and while his appeal was pending in the Suprême Court, the record 
was amended so as to show his présence in court during the varions 
stages of the trial. 

In Bilansky v. State, 3 Minn. 427 (Gil. 313), the court, in referring 
to the power to make corrective entries, said that the fact that the 
case was a capital one was in no way a bar to its exercise, but that 
the court should be inspired with so anxious a solicitude to be right 
as to insure certainty. In this case the appellant had been convicted 
of murder, and while his appeal was pending in the Suprême Court 
the record of the trial court was amended to show afïirmatively the 
swearing of each juror, the placing of the jurors in charge of a sworn 
ofificer, and that they were polled upon the coming in of their verdict. 

It will serve no useful purpose to make further référence to the 
authorities upon this question. It is sufificient to say that, while many 
of the courts deny the power to amend a judgment after the term at 
which it was rendered, the great weight of authority upholds the 
power, not to amend the judgment itself, but to make amendatory en- 
tries at any time, to the end that the records may speak the truth, 
and show what actually occurred. There was no attempt in the case 
at bar to correct an erroneous judgment or to change or alter the 
actual judgment of the court in any particular after the expiration 
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of the term at which it was rendefed. What was donc was merely 
to make the records of the territorial court speak the truth as estab- 
lished by conclusive évidence heard in the présence of the party 
afïected thereby. The judgment which was in fact rendered em- 
braced hard labor as a part of the punishment of the petitioner, He 
is enduring no other or différent punishment than that authorized 
by the law applicable to his case and that actually imposed by the 
court under the law. 

The objection of the petitioner that the territorial court did not 
hâve jurisdiction of his case bas been examined, and found untenable. 
The case of United States v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 
38 Iv. Ed. 631, which "was cited in his behalf upon this point, is ad- 
verse to his contention. 

The pétition for the wfit of habeas corpus will be denied. 



In re JONES et al. 

Ex parte GrGGENHEIMEB & CO. 

(District Court, D. Soutli Carolina. May 8, 1903.) 

1. BANKRUPTCT— PrOVABLB CLAIM— SUHRBNDEU OP PRBPERENÇEa 

Where notes given by a debtor to close an account for goods were 
still held by the créditer and unpald at the time a further Indebtedness 
on account was contvacted, both notes and account constituted the in- 
debtedness then due, and a payment of the notes thereafter, when the 
debtor was insolvent, and withln four months prior to his bankruptcy, 
constituted the giving of a préférence, which must be surrendered before 
the account can be proved. 

2. Samb— New Crédits. 

Bankr. Act July 1, 1898, § 60c, 30 Stat. 562, c. 541 [U. S. Comp. St 
1901, p. 3446], allowing new crédits to be set ofC against préférences re- 
celved by the créditer, applies only to préférences recoverable under 
clause "b." 

In Bankruptcy. On review of décision of référée respecting claim 
of Guggenheimer & Co. 

N. W. Hardin, for Guggenheimer & Co. 
Hall & WilHs, for trustée and creditors, 

BRAWLEY, District Judge. This is a pétition for review of 
the order of G. W. Speer, Esq., référée, rejecting the claim of the 
above-named petitioners. Guggenheimer & Co. are importera and 
jobbers of dry goods, etc., in Éynchburg, Va., who, prior to Jan- 
uary, 1902, had sold goods to the firm of Jones & Duff, the above- 
named bankrupts. The pétition for the proof of the claim shows : 

"That on February 19, 1902, the firm of Jones & Duff were Indebted to 
Guggenheimer & Co. a balance on account for goods sold and delivered 
them in the sum of $1,092.80, and that on said date the account was closed 
and settled by six promissory notes of $184.79 each, which notes were due 
March Ist, March 20th, March 30th, April lOth, and April 20th, and were 
paid on or about the date of their maturlty, and the account made on Feb- 
luai-y 27, 1902, pald on fd&y 12, 1902, and this old account closed on or about 
April 20, 1902, and there remained nothlng due upon said claim after this 
date. That the old debt secured by the notes was fuUy paid, and transaction 
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closed, before the pétition was flled In this cause, or before the finn of Jones 

6 Duff were adjudged bankrupts, to wit, 22d day of July, 1902." 

The account presented for proof contains one item of $5.55 for 
goods sold on February 27, 1902. The remainder of the account is 
for marchandise sold April 3d, April 4th, April igth, April 26th, 
April 30th. The question for décision is whether the account for 
$1,092.80 shall be proved as a claira against the bankrupt estate 
without refunding the sum of $613.61, which was paid upon the 
notes above described within four months of the date of the adjudica- 
tion in bankruptcy; the contention of the petitioners being that the 
payments on thèse notes were in Uquidation of an old debt, separate 
and distinct from the indebtedness arising upon the open account, 
and upon fîrst impression the contention seems reasonable, and to 
be supported by the authorities cited, to wit. In re Abram Steers 
Lumber Company, 7 Am. Bankr. Rep. 332, 112 Fed. 406; In re Seay, 

7 Am. Bankr. Rep. 700, 113 Fed. 969; In re Champion, 7 Am. Bankr. 
Rep. 560; In re Jourdan, 7 Am. Bankr. Rep. 186, m Fed. 726. 

In the case of Abram Steers Lumber Company the court says : 

"The bankrupt was indebted to the créditer upon an open account, and at 
a date more than four months previous to the flling of the pétition made a 
payment upon that account of money, and gave his note for the balance, 
•which payment and note were treated by the créditer as full payment, and 
the account was balanced upon his books. The debtor was insolvent at the 
time, but the creditors had no reasonable cause to believe that préférence 
was intended. Subsequently the bankrupt contracted another debt with the 
creditor. The question is whether proof of that debt cannot be allowed 
without a surrender by the creditor of the payment reeeived upon the prévi- 
ens debt. We are of opinion that the payment, notwithstanding it was a 
préférence, being upon a distinct and independent debt than that which is 
sought to be proved, need not be surrendered by the créditer. * ♦ * We 
do not deem it necessary to enlarge upon the reasons for our conclusions iis 
respect to thèse questions. Thèse are fuUy discussed in the opinion ef Judge 
Thomas, who declded the case in the court below, and we fuUy coneur in his 
views." 

In the opinion of Judge Thomas, thus referred to, reported in In 
re Abram Steers Lumber Co., 6 Am. Bankr. Rep. 316, 317, lio 
Fed. 738, 743, he says : 

"Bnt it is eonsidered that the référée erred in applying the note as a pay- 
ment at the time that It was delivered, for it was not a payment, even if it 
may be deemed to hâve extended the time of the payment of the account. 
Had Sizer transferred the note without indorsement, or done some other act 
from which it mlght be infcrred that the note was aecepted or regarded as 
payment, a différent rule might apply. After the giving of the note, and 
before its maturity and payment, to wit, on March 19, 1900, the bankrupt 
bought goods amounting to $357.80, so that at such date the bankrupt owed 
Sizer the note representlng an account for goods sold, and the additional sum 
of $357.80. While the payment was distinctly on the note, and fer the purpose 
of extinguishlng it, yet It was partial payment ef a portion of the whele 
amount of the indebtedness owing from the bankrupt to the créditer. Al- 
though the payment of the note was more than four months previous to the 
filing ef the pétition In bankruptcy, nevertheless it created a préférence under 
60a and 57g." 

There is no proof hère that the giving of notes was aecepted as 

payment of the account then due. The notes remained in the hands 

of Guggenheimer & Co., and in the proof submitted Guggenheimer 

& Co. say, "And this old account closed by the said notes was fuUy 

123 F.— 9 
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paid and transaction closed on or about April 20, 1902." This 
ïanguage sçems to state the petitioners out of court, for it appears 
that they considered the notes and the open account, the greater part 
of whicn was for goods sold on April 3d and April 4th, as a part of 
the sanje indebtedness> of which part the old accounts closed by 
notes of February içth was not "fully paid and transaction closed" 
until about April 20, 1902. I am of opinion that at the time when 
the sums of $613.61 were paid, which was within four months of the 
date of the adjudication in bankruptcy, Guggenheimer & Co. were 
creditors of Jones & Duff in an open account of about $1,000, and 
in part on the old account, evidenced by notes, of over $600, and 
that payment of the last-named amount was a préférence under the 
bankrupt law. There is no reason to believe that at the time thèse 
payments were made there was any intention to give or to receive a 
préférence, or that Guggenheimer & Go. had any knowledge of the 
insolvency of Jones & Dufï. But the fundamental principle of the 
bankrup^act is that, when a person is unable to pay his debts, his 
property equitably belongs to his creditors, and should be distributed 
proportionately among them, because the assumption is that such 
estate represents goods and property which the debtor has obtained 
on crédit from ail of his creditors. The adjudication in bankruptcy 
is a judicial finding of the fact of insolvency, and any person who 
within four months prior to such date has received any payment 
upon his indebtedness cannot prove against the estate any claim if, 
during that period, he has received any payments which would give 
him a greater percentage of his debt than any other créditer of the 
same class, without surrend ering such préférence. This is the pro- 
vision of section 60, Act July i, 1898, 30 Stat. 562, c. 541 [U. S. 
Comp. St. 1901, p. 3445], which is a part of the machinery provided 
by law to secure absolute equality among creditors. The equity of 
tiie creditors to a ratable distribution arises as soon as the debtor is 
insolvent, and there is a presumption of law that the condition of in- 
solvency existed for four hionths prior to the adjudication in bank- 
ruptcy, and any payments made to a favored creditor within such four 
months, the effect of which is to give him a larger percentage of the 
estate, is forbidden. Any other resuit would contravene the funda- 
mental principle of equality among creditors, which it is the design 
of the bankrupt law to secure. 

The fourth assignment of error of the attorney for petitioners is 
in thèse words : 

"Fourth. He erred (not walvlng the positions contended for In paragraphs 
1, 2, and 3 herein) when he dld not allow the Ç613.61, whether innocently 
received by appellant herein or not, as préférence to be credited upon or 
deducted from the new debt of $1,031.41 as a set-off, and allowed the daim 
offered for proof to hâve been proved for the balance of $417.80." 

The référée had disallowed the claim of petitioners, because under 
section 57, cl. g, "the claims of creditors who hâve received préférence 
shall not be allowed unless such creditors shall surrender their préf- 
érences," and the assignment of error brings up the question whethei- 
clause "c" of section 60 is applicable to the case now under considéra- 
tion, which is in thèse words : 
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"If a créditer has been preferred and afterwards In good falth glves ths 
debtor further crédit wittiout security o£ any kind for property whicli be- 
comes a part of the debtor's estâtes, the amount of such new crédits, remain- 
ing unpaid at the time of ttie adjudication in banlcruptcy, may be set ofE 
against the amount which would otherwise be recoverable from him." 

To sustain this assignment would require the provisions of clause 
"c," § 60, to be read into clause "g," § 57. This clause "c" applies 
to cases wherein a créditer who has received a préférence in circum- 
stances which do not give him the option to retain it at his pleasure, 
but which require him to return it to the trustée, refused to do so, 
and the trustée is compelled to enforce the recovery thereof; and 
this right of set-ofï must be restricted to cases wherein the trustée 
recovers the amount of the préférence from the créditer, receiving 
it under the provisions of clause "b" of section 60; and the law 
deems it équitable to limit the recovery against him to the net loss 
caused to the estate through the préférence received by him, and 
the equities of other creditors are thus fully protected, because there 
is a net gain to the estate of the amount thus claimed, and the créd- 
iter can share ratably with other creditors. The reason for the adop- 
tion of this right of set-ofï in such cases does not exist in those cases 
wherein a créditer has innocently received a preferential payment, 
for in this class of cases the créditer is not compelled te repay 
préférences received. The law gives him the option of determining 
whether he will retain it witheut asking for anether share in the 
estate, or whether he will surrender the préférence, and share in 
the estate on an equality with the other creditors. The right of set- 
ofï, therefore, is not applicable to a case where the facts are as 
those new under considération. The facts hère, as disclosed by 
the déposition submitted in proof of the claim, are that within four 
months of the adjudication in bankruptcy Guggenheimer & Co. 
were creditors by open account in the sum of about $1,000, and 
by an old account, closed by notes, in the sum of about $600, making 
a total indebtedness of something over $1,600. By their own state- 
ment, "this eld account closed by the said notes was fuily paid and 
transaction closed on or about April 20th, 1902." In other words, 
they received upon their indebtedness of about $1,600, the amount of 
something over $600, within four months of the adjudication. The 
référée has ruled that they cannot prove their claim unless they sur- 
render such préférence, and it seems to me to be clear that he is right 
in such ruling; for, if the payment of $600 is more than the ratable 
share of the estate of the bankrupt that the petitioners would be 
entitled to receive, it would be inéquitable to allow them to receive 
a dividend upon the amount of $417.80, which they claim the right 
to prove under the fourth assignment of errer. To allow such proof 
would clearly prefer petitioners over the other creditors, and so they 
must be left to their élection either to surrender the préférence re- 
ceived and share equally with the other creditors, or to retain the 
amount of the preferential payment innocently received by them, and 
leave the rest of the estate for distribution among other creditors. 

The order of the référée disallowing the proof of the claim is af- 
firmed. 
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In re LANGAN. In re SECKLER. In re DBPP. In re OAKRIEB. 

(Circuit Court, E. D. Missouri. June 3, 1903.) 

I. Courts-Martial— LEGALiTr of Sentence— Imprisonment at Hard Labor. 
The -Word "imprisonment," as used in tlie sixtietli article of war [U. 
S. Comp. St. 1901, p. 956], was not employed in a technical sensé to slg- 
nlfy imprisonment at a military post wlthout liard labor, but lias a 
broader signification, and empowers a court-martial to sentence a per- 
son in the military service to Imprisonment at hard labor, or to a pen- 
itentiary where hard labor is a part of the discipline, where the offense 
of which he is convicted is one for which the civil tribunals could im- 
pose a like sentence. 

In Chambers. On writs of habeas corpus and returns thereto. 

B. F. Babbitt, for petitioners. 

John S. Dean, U. S. Atty., for respondent. 

Before THAYER, Circuit Judge. 

THAYER, Circuit Judge. Pétitions for writs of habeas corpus 
were heretofore presented to me at chambers by the above-named 
petitioners, to wit, George R. Langan, Robert H. Seckler, James R. 
Depp, and Fred J. Carrier, alleging, in substance, that they were un- 
lawfully restrained of their liberty by Robert W. McClaughry, warden 
of the United States Penitentiary at Ft. Leavenworth, and consenting 
that, if writs were awarded, the respective petitioners' right to a dis- 
charge from confinement might be determined on the return to the 
several writs which might be made by the warden of the penitentiary 
without the production of the bodies of the petitioners. Writs were 
accordingly issued, in favor of each of the petitioners, commanding 
the warden to show by what authority the petitioners were restrained 
of their liberty. The warden has made a return thereto, showing the 
proceedings of the several courts-martial before whom the petitioners 
were tried and the sentences imposed. Such returns having been filed, 
the petitioners, by their counsel, moved for a discharge without taking 
issue with any of the facts stated in the several returns. 

It appears, from the returns made in the several cases : That George 
R. Langan was tried before a court-martial duly convened by an order 
emanating from headquarters of the Department of Colorado for 
embezzlement, in violation of the sixtieth article of war [U. S. Comp. 
St. 1901, p. 956] ; the crime specified consisting in making way with 
and converting to his own use 1,000 gallons of minerai oil, the property 
of the United States, of the value of $148.90 ; that he pleaded not guilty, 
was duly tried and found guilty, and sentenced "to be dishonorably 
discharged from the service of the United States, forfeiting ail pay and 
allowances due him, and to be confined at hard labor in such peniten- 
tiary as the reviewing authority may direct for four years" — which 
fînding and sentence were duly approved on January 27, 1902, by the 
commanding gênerai of the department, who designated the United 
States Penitentiary at Ft. Leavenworth as the place of confinement. 
That Robert H. Seckler was tried before a court-martial duly convened 
by an order emanating from headquarters of the Department of 
Colorado for a violation of the sixtieth article of war, the spécification 
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being that he had feloniously taken, stolen, and carried away 1,000 
gallons of minerai oil, of the value of $148.90, the same being the 
property of the United States ; that he was found guilty of the charge 
on a plea of gwilty, and was likewise sentenced to be "dishonorably 
discharged, * * * and be confined at hard labor in such peni- 
tentiary as the reviewing authority may direct for three years"- — 
which sentence was approved on January 27, 1902, by the commanding 
ofîîcer of the department, who likewise designated the United States 
Penitentiary at Ft. L«avenworth, Kan., as the place of confinement. 
That the petitioner James R. Depp was tried before a military court- 
martial convened by an order emanating from headquarters of the 
Department of the Lakes upon the charge of larceny, in violation of 
the sixtieth article of war, the offense consisting of stealing property 
of the United States, of a value in excess of $200, to which charge the 
petitioner pleaded guilty, and was sentenced "to be dishonorably dis- 
charged from the service of the United States, * * * and be con- 
fined at hard labor in such penitentiary as the reviewing authority may 
direct, for the term of two years" — which sentence was duly approved 
by the commanding ofîîcer of the department on October 29, 1901, 
who designated the United States Penitentiary at Ft. Leavenworth as 
the place of confinement. That the petitioner Fred J. Carrier was 
tried before a court-martial duly convened by an order emanating 
from headquarters of the Department of Dakota for larceny, in viola- 
tion of the sixtieth article of war, the ofïense specified consisting in 
feloniously taking, stealing, and carrying away 33 sacks of oats be- 
longing to the United States, of the value of $59 ; that the accused 
pleaded not guilty, but was found guilty, and likewise sentenced to be 
"dishonorably discharged from the service of the United States, 
* * * and be confined at hard labor at such penitentiary as the 
reviewing authority may direct for the period of three years and six 
months" — which sentence was duly approved by the commanding 
officer of the Department of Dakota on December 25, 1901, who 
designated the United States Penitentiary at Ft. Leavenworth as the 
place of confinement. 

It is claimed in behalf of the petitioners that the several sentences 
aforesaid are wholly void, because the punitory clause of the sixtieth 
article of war, under which the petitioners were tried, convicted, and 
sentenced, does not authorize imprisonment at hard labor, and hence 
that the several sentences to be confined at hard labor, or in a peni- 
tentiary where hard labor is a part of the discipline, was beyond the 
power of the several courts-martial to impose, and that the détention 
of the prisoners is therefore unlawful. This is the sole ground on 
which the petitioners base their right to a discharge. The sixtieth 
article of war déclares, in substance, that persons convicted of the 
varions ofïenses denounced by that article "shall * * * be pun- 
ished by fine or imprisonment or by such other punishment as a court- 
martial may adjudge," and it is insisted that the word "imprisonment," 
as thus used, must he understood to mean simply "imprisonment at 
a military post," as distinguished from "imprisonment at hard labor," 
or in a penitentiary where hard labor is a part of the discipline. It is 
urged that, in enforcing the criminal law, statutes should always be 
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construed in mitiori sensu, and that in accordance with thîs principle, 
where a statute simply déclares that for the doing of a given act the 
offender shall be imprisoned, it does not mean that he shall be impris- 
oned at hard labor. For several reasons I hâve been forced to con- 
clude that the view contended for by the petitioners is untenable. 

If the petitioners had been tried before a civil tribunal for the of- 
fenses by them committed, to wit, embezzlement and larceny of 
government property, they would hâve been subject to imprisonment 
"at hard labor for not less than one nor more than five years or fîned 
not less than $i,ooo nor more than $5,000." Rev. St. §§ 5438, 5439 
[U. S. Comp. St. 1901, pp. 3674, 3675]. Now by the ninety-seventh 
article of war [U. S. Comp. St. 1901, p. 967] Congress has fairly 
indicated its will that soldiers tried by military tribunals shall undergo 
substantially the same punishment as civilians when tried for like 
offenses before civil tribunals. That article provides that : 

"No person In the mlUtary service shall, under the sentence of a court- 
martial, be punlshed by confinement In a penltentiary, unless the offense o( 
whlch he may be convlcted -would, by some statute of the United States, or 
by Bome statute of the state, terrltory, or district In whlch such offense may 
be committed, or by the common law, as the same exlsts in such state, terri- 
tory, or district, subject such convlct to such punishment" 

It is not probable that Congress intended to prescribe a différent 
penalty for the theft or embezzlement of government property, depend- 
ing upon the tribunal before wrhom the accused happened to be tried. 
No reason is perceived why the sentence in one case should be less 
severe than in the other. The olïense of stealing government prop- 
erty, or embezzling, is quite as heinous when committed by a person 
in the military service as when committed by a civilian. It is not be- 
lieved, therefore, that the mère omission of the words "hard labor," 
in the sixtieth article of war, is any évidence of a design not to subject 
persons in the military service to imprisonment at hard labor, pro- 
vided they commit offenses which would subject them to such punish- 
ment if they happened to be tried before a civil tribunal. It is more 
reasonable to infer that the word "imprisonment," as used in the 
sixtieth article of war, was used in a generic sensé, so as to include 
both species of imprisonment; that is to say, either with or without 
hard labor. 

The foregoing view, that the sixtieth article of war empowers a 
court-martial to sentence a person to imprisonment at hard labor, 
or to a penitentiary where hard labor is a part of the discipline, when 
the offense of which he is convicted is of such a nature that he might 
hâve been thus sentenced by a civil tribunal, seems to hâve been ap- 
proved by the Circuit Court of Appeals for the Second Circuit and 
by the United States Suprême Court in Rose v. Roberts, 99 Fed. 948, 
40 C. C. A. 199, and in Carter v. McClaughry, 183 U. S. 365, 22 Sup. 
Ct. 181, 46 L,. Ed. 236. Thèse were cases where persons in the 
military service were tried, convicted, and sentenced to imprisonment 
at hard labor for offenses denounced by the sixtieth article of war, 
and the convictions in this respect passed unchallenged in both of the 
appellate tribunals. Moreover, it was held in substance, in Re Mills, 
135 U. S. 263, 267, 10 Sup. Ct. 762, 34 ly. Ed. 107, that where by 
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statute an offense is punishable by imprisonment simply, the words "at 
hard labor" being omitted, it is compétent for a fédéral court to 
sentence the accused to a penitentiary where hard labor is a part of the 
discipline, when the statute permits the accused to be imprisoned for 
a longer period than a year and such longer period of imprisonment 
is imposed. 

I am accordingly of opinion that the word "imprisonment," as used 
in the sixtieth article of war, was not employed in a technical sensé 
to^signify imprisonment at a military post without hard labor, but 
that it has a broader signification, and empowers a court-martial to 
inflict punishment at hard labor if the offense is one for which the 
civil tribunals could impose a like sentence. This is the construction 
which the sixtieth article of war has received at the hands of the exec- 
utive branch of the government, and the fact that it has received such 
construction for a period of years, and that it has been acquiesced in, 
is entitled to much weight. 

The resuit is that the several convictions must be held to be lawîul, 
and the writs of habeas corpus must be discharged. It is so ordered. 



UNITED STATES v. TWENTY BOXES OF CORN LIQUOR. 
(District Court, W. D. Virginia. April 30, 1902.) 

1. Revenue — Liquors— Shipment— Mabking Package. 

Rev. St. § 3449 [U. S. Comp. St. 1901, p. 2277], provides that, when 
any one ships any liquors under any other than the proper name or 
brand known to the trade as designating the kind and quality of the 
contents of the package, the same shall be forfeited, and he be subject 
to a fine, etc. The section was originally a proviso to section 29 of the 
act of July 13, 1866, 14 Stat 156, c. 184, "to reduce internai revenue and 
to amend an act to provide internai revenue." From section 21 (14 Stat. 
153) the statute relates to distillers, brevcers, manufacturers of wine, etc. 
Held, that the statute only applies to distillers, dealers in spirits, etc. 

S. Same— Infobmation. 

An information under the statute which does not allège that the person 
who shipped the liquor was such a person as Is forbldden by the statute 
to ship liquors under other than Its true name is demurrable. 

8. Bamb— Markino — Caution to Cabkibr. 

The marking of a package of liquor, "Glass; this side up with care" 
— cannot be considered as a désignation of the contents of the package, 
the same being merely a caution addressed to the carrier. 

4. Same— Faildhb to Designate. 

The statute does not forbid a shipment without any désignation what- 
ever. 

Thos. L. Moore, U. S. Atty. 
R. B. Glenn, for claimant. 

McDOWEIvL, District Judge. Upon an information praying the 
forfeiture of 20 boxes, each containing 12 quart bottles of corn whisky. 

When this case was called it was announced that counsei had 
agreed upon the facts, and that nothing was presented for décision 
except the proper construction of section 3449, Rev. St. U. S. [U. 

5. Comp. St. 1901, p. 2277]. It was further agreed that the informa- 
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tibn should be so atiiended as to set eut the facts, and that the ques- 
tion should be submittftd by demurrer to the information. The agreed 
facts are as foUows: 

"Facta. 

"Each box 12% taches wlde by 16% Inches long. Top of box 17% taches 
long, covering handie on each end. Each box contalried twelve quart bottles. 
There were no marks on the boxes, except on top was written: 'Glass; this 
Bide np wlth care.' To each box was attached a tag, on whlch was plainly 
written, 'O. Savannah, Ga,' " 

The information has been rather sparingly amended, but may be 
treated as if sufRciently stating the facts. 
The statute reads: 

"Whenever any person shlps, transports, or removes any splrituous or 
fermented llquors or wlneS, under any other than the proper name or brand 
known to the trade as deslgnattag the ktad and quality of the contents of 
the casks or packages containing the same, or causes such act to be done, he 
shall forfelt sald llquors or wlnes, and casks or packages, an,d be subject to 
pay a fine of five hundred dollars." 

Section 3449, Rev. St. [U. S. Comp. St. 1901, p. 2277], was orig- 
inally a proviso to section 29 of the act of July 13, 1866, "to reduce 
internai revenue and amend an act to provide internai revenue" (14 
Stat. 98, 154). While the proviso may incidentally prevent private 
frauds and unfaîr trade (as to which there is some confiict of opinion, 
U. S. v. 132 Packages of Spirituous Liquor [D. C] 65 Fed. 980; 
Id., 22 C. C. A. 228, 76 Fed. 364), it seems to me that its purpose 
is to prevent frauds on the revenue (U. S. v. Loeb [C. C] 49 Fed. 
636). And the first question is, to whom does the statute apply? 
From section 21 (14 Stat. 153) the statute is dealing with distillers, 
brewers, manufacturers of wine, rectifiers, and wholesale dealers in 
spirituous or fermented liquors or wines. Apparently such persons 
were alone in mind in enacting this proviso. Such persons and their 
employés frequently hâve to do with liquors and wines prior to the 
payment of the taxes thereon, while other persons cannot legally, and 
in fact very rarely do, hâve any connection with spirits or wines until 
after the tax has been paid. Even if the ordinary rules of construc- 
tion did not confine the application of the statute to distillers, recti- 
fiers, wholesale dealers, etc., the purposes of the statute and the nature 
of the proviso lead me to believe that it was not intended to apply to 
other persons. The statute certainly forbids shipping spirits or wine 
under false or misleading désignations. Counsel for the government 
contend that it also forbids shipping without any désignation. If 
the statute applies to ail persons, a farmer or lawyer, moving his 
place of résidence, who ships a bottle of whisky in a box containing 
bedding, and marks the box "household goods," is liable to a fine of 
$500. Whether done knowingly, or by accident in the confusion of 
moving, he is guilty. The fine is the same whether one bottle or a 
large quantity are thùs moved. No discrétion is vested in the court 
as to the amount of the fine. 

If the statute not only applies to ail persons, but also inhibits ship- 
ping spirits or wines without any désignation, it has been unwittingly 
violated by many thousands of respectable citizens. If any one should 
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ship a bottle of port wine, for instance, to a convalescent friend, and 
put on the package merely the name and address of the consignée, 
he must be punished by this heavy fine ! The very fact that this stat- 
ute is not generally known to exist except to those producing or deal- 
ing in spirits and wines, and the fact that violations (if they be such) 
are of daily occurrence, convince me that this statute was not intended 
to apply to the public generally. 

If, properly construed, the statute only applies to distillers, etc., I 
think the information hère is open to demurrer, if for no other reason 
because it does not allège that the person who shipped the liquor in 
question was such a person as is forbidden by the statute to ship 
spirits under other than its true name. If the statute does not apply 
to ail persons, but only to distillers, etc., the information does not 
necessarily show a right to the condemnation asked. It does not con- 
tain any allégation as to the occupation of the person who shipped the 
liquor. Every allégation in the indictment may be treated as true, 
and still no right of forfeiture be shown. A violation of a statute 
which forbids only certain persons from shipping Hquor under the 
circumstances hère alleged has not been chargea, unless it be stated in 
the pleading that the shipper belonged to the class inhibited. 

.However, it will be advisable to consider the question hère on the 
supposition that the information alleged that the person who shipped 
the spirits was at the time a distiller, for instance. It is not ques- 
tioned that the statute forbids such persons to ship spirits or wine 
under a false or misleading désignation. And the fîrst question is, 
can the legend, "Glass ; this side up with care," be considered as a 
désignation of the contents of the packages? I think not. It is no 
more than a caution addressed to the carrier to apprise him of the 
necessity for more than ordinary care in handling the package. If 
such language were never used except when the article shipped is 
itself made of glass, there might be some room for the contention 
that this caution is a désignation of the contents of the package. But 
a caution in thèse words, or in words of similar import, is as univer- 
sally used when the article shipped is contained in glass as when it is 
itself made of glass. It is a matter of common knowledge that pack- 
ages of liquids in bottles constitute a very large proportion of ship- 
raents bearing this identical caution. 

The spirits hère must then be considered, not as having been 
shipped under a false désignation, but as having been shipped without 
any name or brand. Does the statute forbid such shipments? Such 
intent is certainly not expressed, and it does not seem to me to be 
fairly implied. The statute forbids shipping, transporting, or remov- 
ing spirits and wine under an improper name or under a brand not 
known to the trade as designating the kind and quality. This lan- 
guage, while fully expressing an inhibition against shipping under a 
false or misleading désignation, is not at ail adapted to imply an in- 
tent to forbid shipping without any désignation. Had it been the 
intent to forbid both practices, it is difficult to imagine why the act 
was not expressed so as to forbid shipping "without" the proper name 
or brand of the liquor appearing on the package, or "unless" the 
proper name was marked on the package. The amount of tax on 
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whisky and brandy has at times been différent. The tax on fer- 
mented liquors is much less than that on whisky and brandy. It is 
therefore important to prevent rèmovals or shipments of whisky, for 
instance, when marked as brandy or béer. While it might in some 
slight degree aid in preventing frauds to forbid shipping liquors with- 
out any désignation, I should be very slow to read such intent into 
this statute. Shipping liquors under a false désignation might lead 
to a serious loss of revenue ; but certaînly no maker or wholesale deal- 
er could avoid taxes to any very great extent merely by shipping 
unmarked packages of liquor. It does not appear probable, therefore, 
that the practice of shipping unmarked packages is the evil which 
the statute was designed to prevent. 

While an uncertain indication, it is not without some force that the 
marginal digests of this statute do not indicate an intent to forbid 
shipping unmarked packages. In 14 Statutes at Large, p. 156, the 
digest is, "Penalty * * * for removing spirituous, etc., liquors, 
etc., under wrong brand." In the Revised Statutes, the digest of sec- 
tion 3449 is, "Removing any liquors or wines under other than trade 
names ; penalty." 

An implied intent, even in a law enacted to prevent frauds upon the 
revenue, should not be found in a highly pénal statute unless this 
intent is plainly implied. The context, the language used, and other 
considérations lead me to the belief that Congress had no intent to 
forbid unmarked shipments. But, even if to some other person such 
intent appears to be implied by this statute, it must be admitted that 
the implication is neither a necessary one nor one very clearly indi- 
cated on the face of the statute. When we read this statute as for- 
bidding shipments of liquor under false names or misleading désigna- 
tions, we hâve given efifect to its only expressed purpose. If we read 
it as forbidding shipments of unmarked packages, we are giving it an 
efifect which, at the utmost, Congress may or may not hâve intended. 
And, unless we can say beyond reasonable doubt that Congress did 
hâve such intent, I think we are not authorized to thus construe the 
statute. 

It is to be noted that this statute afïixes a severe penalty; that no 
discrétion is vested in the courts to vary the amount of the fine ; and 
that the penalty is incurred whether the ofifense were committed 
knowingly or unintentionally. Thèse considérations certainly tend 
to show that the statute was aimed at acts of commission, not at acts 
of omission; at acts për se deceitful, and not at acts which are in 
themselves not immoral; at acts which would very rarely occur 
except by design, and not at acts which might readily be the resuit of 
innocent mistake or mère neglect. 

To my mind the entire meaning of the statute would be expressed 
if it were read : "When any person ships * * * liquors or wine 
under any naine or brand other than the proper name or brand," 
etc., "he shall forfeit and be fined." 

However, it seems to me that it is unnecessary to go further than 
ro show grounds for a substantial doubt that Congress intended to 
forbid unmarked shipments. If such doubt exists, its benefit should 
be given the claimant rather than the government. And it must, at 



THE KAGA MAEXJ. 139 

the least, be admitted that there is room for grave doubt that Con- 
gress had this intent. 

I am of opinion that the demurrer should be sustained. By agree- 
ment of counsel, the order may find that there was probable cause 
for the seizure. 



THE KAGA MARO. 

THE ELBA. 

(District Court, T>. Washington, N. D. April 6, 1903.) 

No. 2,127. 

1. Collision— Steam Vessbls Crossikg— Naviqating Harboe in Pog. 

Two large océan steamships, the Elba and the Kaga Maru, both held 
in fault for a collision in the harbor of Seattle in a fog while on crossing 
courses, for violation of article 18, rule 3, of the rules for harbor naviga- 
tion (30 Stat 96 [U. S. Comp. St. 1901, p. 2882]), whlch required each, on 
hearing the fog signais of the other, and net knovrlng her course, to 
signal such fact; the Kaga Maru also for violating article 16, in not 
stopping her engines on hearing the signais of the other vessel ahead in 
the fog, VFithout knovring her position; and the Elba, having the other 
vessel on her starboard side, for not so navigating as to keep out of the 
■way, as required by article 19. 

In Admiralty. Cross-libels to recover damages resulting from a 
collision between two steamships, which occurred on a foggy after- 
noon in the harbor of Seattle. On final hearing. Findings and de- 
cree that the collision resulted from the mutual fault of both vessels, 
and that the damages should be divided equally. 

Struve, Allen, Hughes & McMicken, for libelant. 
Burke, Shepard & McGilvra and George F. Vanderveer, for cross- 
libelant. 

HANFORD, District Judge. The vessels involved in this case are 
both large ocean-going steel steamships. The Elba was at the time 
a new ship, having a carrying capacity of upwards of 6,ooo tons of 
freight, and was under charter to carry a cargo of wheat from Puget 
Sound ports to the Canary Islands. She had taken on board about 
3,300 tons at Tacoma, and was coming into the Great Northern 
Dock, in that part of Seattle Harbor commonly known as "Smith's 
Cove," to complète loading. The Kaga Maru is also a new steam- 
ship, somewhat larger than the Elba, and is one of the Nippon Yusen 
Kaisha Line, regularly employed in carrying freight and passengers 
between Seattle and ports of Japan and China, and at the time of the 
collision was just starting on her outward voyage, having left the 
Great Northern Dock in Smith's Cove, and was on her proper course, 
heading about west southwest. The Elba arrived ofï Battery Point 
at about 2 130 p. m., local time, and then proceeded very slowly until 
within a few minutes of the time of the accident. According to the 
testimony of her pilot, the order to reduce speed was given at 2 128, 

ï 1. Signais of meeting vessels, see note to The New York, 30 C. C. A. 630. 
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but according to the engineer's log that order was recorded at 2 :38. 
It is probable that there is a discrepancy between the time in the en- 
gine room, which may hâve been océan time, and the local time ob- 
served by the pilot. 

The Kaga Maru commenced to maneuver to get away from her 
dock at 2 :3o p. m., which was a few minutes after the Elba reduced 
speed off Battery Point. About lo minutes were consumed in back- 
ing out and turning before the Kaga Maru was headed on her course 
west Southwest, and she then moved ahead, her engines working full 
speed until she gained steerageway, and then reduced to half speed 
before coming in sight of the Elba, during which time she developed 
a speed approximating five knots per hour. 

The primary cause of the collision was fog, which was too thick 
during the early part of the day for the vessels to proceed, and during 
the middle part of the day and afternoon it settled down so that over- 
head was clear; but fog hung low over the water in banks, which at 
intervais lifted so that it would be clear in places, which would be 
obscured again by the bunches of fog drifting and closing up. It 
was on account of the fog that both vessels proceeded slowly, giving 
fog signais by single blasts of their whistles at short intervais. The 
ofEcers and crews of both vessels were at their stations, and both ships 
were in charge of experienced local pilots. I do not, however, con- 
sider the collision as an inévitable accident. On the contrary, it is 
my opinion that it would not hâve occurred if the rules prescribed by 
law for navigating and maneuvering steam vessels in fogs had not been 
violated in the management of both vessels. In order to do justice in 
placing the responsibility, it is important to locate the place of the col- 
lision, and I find this to be a difificult matter on account of the conflict- 
ing testimony bearing upon the question. The testimony on the part of 
the Elba fixes the place at about one mile west of the Great Northern 
Dock in Smith's Cove, and three-quarters of a mile offshore. On 
account of the fog, both vessels should hâve been steered by compas s, 
and I blâme the ofîfîcers of the Elba for not producing a record of the 
courses which were steered after passing Battery Point. Her first 
officer was especially charged to observe the compass, and he appears 
to hâve had no other duty; and yet, according to his testimony, he 
did not Write down the courses which were steered, and claimed that 
he could not remember them. When pressed upon cross-examina- 
tion, he could not be made to tell what courses were steered, except in 
a gênerai and uncertain manner, to the effect that they steered north- 
erly, or north by east. The testimony of the pilot and the man at the 
wheel is equally vague and unsatisfactory, and the captain did not ob- 
serve the compass. The pilot's testimony is to the effect that he tried 
to steer a north by east magnetic course, "but she was a new ship, 
and, like ail new iron ships, their compassés are ail more or less 
différent." The testimony of ail the witnesses who were on board the 
Elba with respect to the place of the collision is based entirely upon 
their observations of the land before and after the collision, and they 
did not see land after passing Battery Point before the collision, ex- 
cept trees which they could see above the fog on the high land ahead 
of them. If the course steered was unsteady and uncertain as the 
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testimony of the chief officer, and if the average rate of speed of the 
Elba from the time of passing Battery Point until she came to a dead 
stop was five knots per hour, she might hâve reached the place where 
the évidence in behalf of the Kaga Maru locates the collision, shown 
on the map annexed to this opinion : 




At that place the timber on Magnolia Bluff would hâve been ahead, 
and only a few trees would hâve been seen ahead if she had been one 
mile nearer Smith's Cove. AH of the witnesses on the Elba are also 
positive in testifying that the Kaga Maru was running at a high rate 
of speed when she first came in view, and it is safe to assume as a fact 
established by ail the évidence in the case that the Kaga Maru was 
making at that time not less than four or five knots per hour. Going 
at an average rate of five knots for 20 minutes, she must hâve been 
further to the westward than the place which the witnesses for the 
Elba hâve indicated as the place of the collision; and if her course 
was west southwest, as appears by the uncontradicted testimony of 
her officers, she would hâve met the Elba about half a mile offshore 
opposite Magnolia Bluff, on which there is standing timber. The 
several witnesses who were on the Elba, and who observed timber on 
the high land ahead of the ship before the collision, ail estimate the 
distance of the timber from the ship at about three-quarters of a mile ; 
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and, if this estimate of distance is approximately accurate, the ship 
must hâve been at that time less than half a mile from the beach. 
When the timber was first observed, the pilot directed soundings to 
be made, to ascertain the depth of water, and the second ofEcer was 
detailed to attend to that duty; and from their testimony it appears 
that three of the crew were also making soundings, or assisting the 
second ofEcer in doing so, and yet, from their négligence in doing the 
work, or unwillingness to tell the facts, they hâve ail failed to inform 
the court what depth of water was found. The captain's testimony 
is to the effect that 36 fathoms of sounding line was out without 
reaching bottom, but as he was on the bridge, some distance away 
from the sounding line, his testimony could not hâve been based upon 
actual knowledge or his own personal observation. The men who 
handled the sounding line are the witnesses whose testimony would be 
valuable if they could be induced to tell the facts. One of the seamen, 
named Cari Schwartz, testified that he was taking soundings, and that 
the depth of water at the place of the collision was 36 or 40 feet ; but 
when pressed for a positive statement, he professed to be unable to re- 
raember whether it was 36 or 40 feet, or that number of fathoms. Ac- 
cording to the second ofRcer's testimony, he was ordered by the cap- 
tain to get ready to take soundings, and he had "the line down, and 
the lead made ready" ; but, if he actually made a cast of the lead, he 
failed to give évidence of that fact. The pilot of the Elba, to an in- 
quiry as to the bearing of Magnolia Bluff from the spot where the col- 
lision took place, answered: 

"We were somewhere to the westward of Smith's Cove. I wish that that 
lump-headed second mate had thrown the lead. We would know our position 
exactiy. But he stopped when he saw her comlng, and he was seared to 
death." 

It is my opinion that there is not only a clear prépondérance of the 
évidence supporting the claim of the cross-libelant with respect to the 
place of the collision, but it is also impossible to locate the place 
differently if due considération is given to the circumstances disclosed 
by the évidence in behalf of the libelant. I therefore conclude as a 
fact that the place of the collision was proximately two miles west of 
the Great Northern Dock in Smith's Cove, and half a mile offshore, 
and that the Elba was at the time of the collision headed towards the 
shore, and the Kaga Maru was on her course west southwest. 

A few minutes before the collision the engines of the Elba were 
stopped and reversed to check her headway, and her captain intended 
to drop her anchor as soon as the soundings showed a proper depth 
of water. By this means she lest steerageway, and was not under 
command of her helm. Three blasts of her whistle were given as a 
signal that she was going astern, and a moment latter the Kaga Maru 
became visible through the fog, off her starboard bow, and heading 
towards her stem. On the instant of discovering the Kaga Maru, 
the captain of the Elba pulled the whistle three times, repeating the sig- 
nal indicating that she was going astern, but no movement was given 
to the helm, and nothing else was done on board the Elba to avoid the 
collision. The vessels came together at 3 o'clock, or 3 :or, local time ; 
the Kaga Maru striking the stem of the Elba with such force as to 
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twist the stem to port and tear away several plates on the port bow, 
doing considérable damage to the huU above the water line. The 
point of contact on the Kaga Maru was on her port bow, approxi- 
mately 30 feet abaft of her stem, and she also sustained considérable 
damage above the water line. At the time of the collision the engines 
of the Elba had been working astern about three minutes, and she had 
commenced to make sternway în the water; and the engines of the 
Kaga Maru had been working astern one minute, or one minute and 
a half, but she did not corne to a stop until after striking and crowd- 
ing clear past the Elba. 

The ofïicers of the Kaga Maru did not expect to meet a large 
vessel lying across her path and heading towards the shore. They 
must hâve heard the fog signais, which were sounded frequently on 
board the Elba ; but they assumed that the signais came from a 
vessel entering the harbor from the north or west, and which had 
already crossed the course of the Kaga Maru, and that it was safe to 
proceed at half speed. The Elba did not become visible to them 
through the fog until after their ship had been discovered by the 
officers of the Elba. As soon as possible after discovering the Elba, 
the Kaga Maru ported her helm and reversed her engines ; but, being 
a large ship, her speed was scarcely checked, and her course was 
changed but little, before she struck the stem of the Elba. Her offi- 
cers must be held responsible for going ahead recklessly, knowing 
that there was a large vessel under way ahead, which they could not 
see, for they had no right to assume anything with respect to the 
place in the harbor to which the other vessel was heading, and they 
should hâve made allowance for possible négligence or stupidity in 
the management of a vessel whose movements were indicated to them 
only by warning signais. In this connection I am bound to give 
considération to the fact that the steam tug Doctor, which had been 
previously engaged to assist the Elba in getting to the Great North- 
ern Dock, had been lying waiting for her approach until about the 
time that the Kaga Maru backed out from the dock, and then, hearing 
the Elba's fog signais, the tug ran past the Kaga Maru, and, being 
guided only by her whistle, found the Elba, and was alongside of her 
when the two large ships coUided. The Elba's whistle indicated to 
the tug that she was coming to the Great Northern Dock, and the 
same sounds should hâve instructed the officers on the deck of the 
Kaga Maru that the incoming vessel might be heading for the dock 
which they had just left, and that great caution on their part was 
required. 

On the other hand, the officers of the Elba did not know her posi- 
tion or the point in the harbor to which she had proceeded, and, as 
appears by their own admissions, they heard fog signais of moving 
vessels ail around them, and they must hâve heard the signais which 
were sounded by the Kaga Maru as she approached. Therefore it 
was an inexcusable fault on their part to lay their ship across the 
path of the Kaga Maru, when she was known to be coming towards 
them, and prépare to anchor, without giving a more distinct warning 
of danger than the mère sounding of their whistle by single blasts, 
and by giving the signal that she was going astern, which would not 
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indicate her course to those who could not see her. When she lost 
steerageway, she should hâve rung a bail or sounded not less than 
four blasts of her steam whistle as a danger signal. The captain 
of the Elba, in his testimony, claimed that, if he had been master 
of the Kaga Maru, the collision would not hâve occurred, for he 
would hâve avoided it by porting the helm and turning the ship to 
starboard ; and he claimed that, in his position as captain of the Elba, 
he could do nothing to avoid the colHsion, except to work his en- 
gines astern at full speed. He claims that he could do nothing else 
because his ship did not hâve steerageway. But his excuse cannot 
be allowed, nor can the blâme for the accident be cast entirely upon 
the Kaga Maru for her failure to change her course in time to hâve 
avoided the collision. I deny the claims of the Elba's captain for' 
the reason that it was his duty to maneuver the Elba so as to avoid 
the collision. She was not anchored or disabled. Therefore she 
must be held to the responsibility of a steam vessel under way. 

The law applicable to this case is to be found in the act of Congress 
approved June 7, 1897 (30 Stat. 96; U. S. Comp. St. 1901, p. 2875). 
The preliminary paragraph of the statute prescribes that : 

"A vessel Is 'under way' wlthin the meanlng of thèse rules when she is 
not at anchor, or made fast to the shore or aground. * * * 

"Art. 15. A vessel when at anchor shall, at intervais of not more than one 
minute, ring the bell rapldly for about flve seconds. * ♦ * 

"Art. 16. Every vessel shall, In a fog, mlst, falling snow or heavy raiu 
storms, go at a moderate speed, having careful regard to the existing circum- 
stances and conditions. A steam vessel, hearing, apparently forward of her 
beam, the fog signal of a vessel the position of whieh is not ascertained shall, 
so far as the circumstances of the case admit, stop her engines, and then navi* 
gâte with caution until danger of collision is over. ♦ * * 

"Art. 18, mie 3. If, when steam vessels are approaching eaeh other, elther 
vessel fails to understand the course or intention of the other, from any cause 
the vessel so In doubt shall Immedlately slgnify the same by glving several 
short and rapid blasts, not less than four, of the steam whistle. 

"Art. 19. When two steam vessels are crosslng, so as to involve risk of 
collision, the vessel whlch has the other on her own starboard side shall lieep 
out of the way of the other. • ♦ ♦ 

"Art. 21. Where, by any of thèse rules, one of the two vessels Is to Iieep 
out of the way, the other shall keep her course and speed." 

The international rules to prevent collisions at sea are the same,. 
except that they contain an additional rule that: 

"A steam vessel under way, but stopped, and having no way upon her, 
shall Sound at Intervais of not more than two minutes two prolongea blasts, 
with an interval of about one second between." 

It is my opinion that both vessels violated rule 3, quoted above; 
that the Kaga Maru violated article 16, by proceeding at such a rate 
of speed when she did not know the position or course of the other 
vessel that she could not stop in time to avoid the collision; and it 
is my opinion that the Elba violated article 19, by not keeping out 
of the way of the Kaga Maru. 

If the parties îail to agrée as to the amount of damages, the case 
will be referred to a commissioner to ascertain and report the amount 
of damages sustained by each vesselj including damage by delay. 
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ADIiEE-WEINBERGER S. S. 00. v. ROTHSCHILD & 00. 

(Circuit Court, E. D. Pennsylvania. June 8, 1903.) 

No. 92. 

1. INSCBANCE— LlABILITY OF AqENT FOU FOREIQN CoMPANY— PeNNSÎI.VANI.\ 

Statute. 

Aet Pa. May 1, 1876 (P. L. 53, 66), § 48, wliieh provides that 
"the agent of any Insurance company of any other state or government, 
whlch does not comply wlth the laws of this commonwealth, shall be 
personally liable on ail contracta of insurance made by or through him, 
dlrectly or indirectly, for or in behalf of any such company," relates to 
the carrying on of the business of insurance and the maklng of contracts 
within the state, wlthout référence to the location of the property in- 
sured, and applles to contracts of marine insurance made through an 
agent within the state, although the vessel insured was not at the time 
within the state. 

2. SaME— ESTOPPEL. TO Dbny Aqency— Kepresenïations. 

■ Persons issuing policies of marine insurance on behalf of an insur- 
ance company, and afterward issuing slips or permits to be attached 
thereto. In which they described themselves as "agents," are estopped 
to deny such agency, when it is sought to hold them liable as agents 
under a state statute. 

8. SAME— CONSTITOTIONALITT OF StATE StATUTK. 

A state statute, imposing a penalty for transacting business within the 
state as agent for a foreign insurance company which has not complied 
with the laws of the state, Is not In violation of the Constitution of the 
United States, because it applies to contracts of Insurance on property 
wlthout, as well as within, the state. 
4. Same— Action against Agent— Limitation. 

Under Act Pa. May 1, 1876 (P. L. 53, 66), § 48, which makea the agent 
of any foreign insurance company which has not complied with the laws 
of the state personally liable on Its contracts of Insurance made by or 
through him, the llabillty of such an agent is statutory, and not upoii 
the policy, and a provision of the policy limitlng the tIme for bringlng 
an action thereon has no application to an action against the agent. 

At Law. On motions by défendants for a new trial and for judg- 
ment notwithstanding the verdict. 

Horace L. Cheyney and John F. Lewis, for plaintiflf. 
James C. Sellers, for défendants. 

J. B. McPHERSON, District Judge. This action is based upon 
section 48 of the Pennsylvania statute of May i, 1876 (P. L. 53, 66) 
which is as f ollows : 

"The agent of any Insurance company of any other state or government, 
which does not comply wlth the laws of this commonwealth, shall be per- 
sonally liable on ail contracts of Insurance made by or through him, directly 
or Indirectly, for or In behalf of any such company." 

The undisputed facts are — I take them substantially from the brief 
of défendants' counsel — that the plaintifï, a citizen of Louisiana, in 
March, 1900, obtained the three marine policies in question through 
a fîrm of shipbrokers in New Orléans. The vessel traded between 
New Orléans, Mobile, and Honduras, and was at the first-named 

T 4. See Insurance, vol. 28. Cent. DIg. § 27. 
123 F.— 10 
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port when the policies were written. The New Orléans brokers ap- 
plied for the insurance to another firm of brokers in Tampa, Fia., 
who in turn applied by mail to the défendants, Rothschild & Co. The 
appHcation was received at the défendants' office, 411 Walnut street, 
Philadelphia, and two of the policies were afterwards mailed by them 
from Philadelphia to the Tampa brokers, by whom they were for- 
warded to New Orléans. In August following the New Orléans 
brokers wrote to the défendants at Philadelphia for a third policy, 
and this was mailed directly to New Orléans. The premiums were 
sent by mail to the défendants at Philadelphia, and were there re- 
ceived. Later several slips, or permits, were obtained from them, 
also by mail, to be attached to the policies. On thèse slips the de- 
fendants described themselves as agents for the respective companies. 
The policies were ail issued by companies foreign to Pennsylvania, 
and none of them had complied with the laws of that state. There 
was évidence that the written portion of two of the policies was in 
the handwriting of the défendants' bookkeeper, and had been filled 
in at their office in Philadelphia. It did not appear where or by 
whom the other policy had been fîlled in; but the défendants did 
not deny that they had prepared and mailed it in Philadelphia, nor 
did they deny at the trial that they were agents of the respective 
companies by whom the policies were issued. The loss occurred in 
September, 1900, and this suit was brought by the insured on Febru- 
ary i, 1902, under the foregoing section, to recover from the défend- 
ants the amount of the loss. A verdict for the plaintifï was directed 
by the court, no fact being in dispute, and the légal questions are 
now to be considered under the customary reserved point : 

"Whether there is any évidence to go to the Jury In support of the plaintifE's 
claim." 

The first position taken by the défendants is that section 48 does not 
apply to policies of insurance upon property that is not within the state 
of Pennsylvania at the time the contract is made. I agrée with the 
argument of défendants' counsel that the section referred to créâtes 
a liability that did not exist at common law, and imposes a penalty 
for disobedience. Being a pénal statiite, no doubt it must be con- 
strued strictly, and should not be extended beyond the évident intent 
of the Législature as appears upon its face. Both the appellate 
courts of the state hâve decided that the pénal provisions of the in- 
surance laws are to bè strictly construed, and that their pénal in- 
tent shall be shown in clear and unambiguous words. Com. v. 
Biddle, 139 Pa. 605, 21 Atl. 134, ïi L. R. A. 561 ; Com. v. Hammer, 
II Pa. Super. Ct. Rep. 138. And this rule of strict construction has 
been applied to the act of 1876 itself in Com. v. Reinçehl, 163 Pa. 
287, 29 Atl. 896, 25 L,. R. A. 247. Nevertheless, I am unable to 
follow the défendants to their conclusion, that, if the rule of strict 
construction be applied to the section now under considération, the 
resuit will be to find in its language a sufficiently plain déclaration 
that it does not apply to insurance ûpon property not wîthin the state. 
On the contrary, it says nothing whatever, and in my opinion it im- 
plies nothing whatever, concerning the location of the property to 
which the contracta of insurance apply, and apparently has in mind 
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merely the making of such contracts ; that is to say, the subject of the 
section is the business of insurance, the carrying on of such business 
within the state, and does not regard the position in space occupied by 
the property insured. This appears more clearly if the preceding sec- 
tion of the act is taken into account. Section 47 déclares that 

"Any person transactlng business within this commonwealth as the agent 
of an insurance company of any other state or government, without a cer- 
tificate of authority, as required by the act to which this is a supplément 
[viz., act of 1873] shall be guilty of a misdemeanor," etc. 

Hère, too, nothing whatever is said concerning the location of the 
property insured. It is the transaction of business that is made a 
misdemeanor and is to be punished by a specified penalty. The con- 
clusion urged upon the court by the défendants rests almost wholly 
upon the act of 1887 (P. L. 61) which (like the act of 1876) is also 
a supplément to the original act of 1873, and supplies section 14 of that 
statute. The relevant part of the act of 1887 is as follows : 

"Any person or persons, or any agent, officer or member of any corporation, 
paying, or receivlng or forwarding any premiums, applications for insurance, 
or in any manner securing, helping or aiding in the placing of any Insurance, 
or efCeeting any contract of insurance upon property within this common- 
wealth, directly or indirectly, with any insurance company or association not 
of this state, and which bas not been authorized to do business in this state 
under the terms of this act, shall be guilty of a misdemeanor," etc. 

It is argued that, because this act is by its terms confined to con- 
tracts of insurance upon property within the state, it must therefore 
be supposed that the act of 1876 has a scope no wider and should also 
be confined to policies upon property found within the common- 
wealth at the time of insuring. It seems to me, however, that to 
assent to this conclusion would involve a violation of the well-known 
rule of statutory construction that forbids a court to lirait or impair 
the clear and unambiguous language of a constitutional statute. It 
is unnecessary to quote authorities for the proposition that, where 
the words used by the Législature are capable of only one meaning, 
such meaning is to be given to them. If this meaning should lead 
to a manifestly absurd and impossible resuit, other rules of construc- 
tion may afford a way out of the difificulty. Hère, for example, as 
the défendants' counsel points out, if read Uterally, section 48 ap- 
plies to any agent of any unauthorized foreign company, whether 
or not he résides within the state of Pennsylvania ; and he very prop- 
erly characterizes such a construction as "absurd." But the difificulty 
is easily resolved by applying the elementary rule that laws are prima 
facie intended only for those over whom the Législature has power, 
and cannot be supposed to lay burdens upon résidents of other states. 
So far as I can see, no other absurd resuit would follow from sup- 
posing that the words mean precisely what they appear to mean, 
namely, the Législature is forbidding ail persons from carrying on 
within the state the business of insurance in behalf of a company that 
has not complied with the laws of Pennsylvania, no matter where 
the property may be to -which the contract relates. That such légis- 
lation is lawful and not in conflict with the commerce clause of the 
fédéral Constitution, or with the fourteenth amendment, appears 
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clearly, I think, from Hooper v. Cal., 155 U. S. 648, 15 Sup. Ct. 207, 
39 L. Ed. 297, where the facts were substantially the same as in the 
case now under considération, with the single exception that the 
vessel there insured was within the state of California at the time 
the policy issued. But, to my mind, this circumstance cannot be 
permitted to hâve the controlling importance upon which the défend- 
ants insist; for, to give it snch décisive weight would resuit prac- 
tically in nuUifying section 47 of the act of 1876 and section i of the 
act of 1887, so far as contracts of marine insurance are concerned. 
It is w^ell known that the great majority of marine policies are issued 
upon property that is out of the jurisdiction of the state in which 
the policy is written, the vessels being upon the high seas or else- 
where prosecuting their respective voyages. If the construction con- 
tended for by the défendants is correct, any person in the state of 
Pennsylvania might insure any absent vessel in foreign companies 
that had not complied with the Pennsylvania laws, and might insure 
it with impunity; the pénal clauses of the acts of 1876 and 1887 to 
the contrary notwithstanding. 

It is no doubt true that the Pennsylvania statutes concerning for- 
eign companies were intended primarily to protect the citizens of the 
state from irresponsible foreign underwriters ; but it is, I think, 
impossible to say that this was the sole object of the statutes, when 
the Législature chose to use language that applies to the transac- 
tion of business generally, without regard to the place where the 
risk may be found, and (save in the act of 1887) does not restrict its 
scope to business concerning policies upon property within the state. 

The défendants further contend that the issuing of thèse policies 
was not a transaction of business, and refer to People's B. & L. As- 
sociation V. Berlin, 201 Pa. i, 50 Atl. 308, 88 Am. St. Rep. 764, 
in support of this contention. That was a New York contracta and 
the case merely décides that it did not cease to be a New York con- 
tract because the loan was made to a citizen of Pennsylvania, and 
that the association did not thereby employ its capital within this state. 
It is now denied for the iirst time that the défendants acted as 
"agents" for thèse unauthorized companies. To this I think it is 
enough to reply that they deliberately described themselves as agents 
over their own signatures, and that the controversy would, there- 
fore, seem to be at an end. Neither did they deny it upon the trial, 
or ofïer any évidence upon this point. 

The case of Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 
41 L. Ed. 832, is cited as authority for the further proposition that 
if the plaintifï's construction of section 48 is correct, it violâtes the 
Constitution of the United States. This contention is directly an- 
swered by the case of Hooper v. California, which is referred to in 
Allgeyer's Case, and is there distinctly approved. In Allgeyer's 
Case, the contract that was decided by the Suprême Court of the 
state to justify the fine demanded by the state was a New York con- 
tract, and not a Louisiana contract ; and ail that was decided by the 
Suprême Court of the United States was that the Louisiana statute 
forbidding any person to do any act in that state to eiïect insurance 
on property therein in any company which had not complied with 
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the State laws, under penalty of a fine, etc., would violate the féd- 
éral Constitution if it should be applied to a contract of insurance 
made in the state of New York, with an insurance company of that 
State, where the premiums were paid, and where the losses were to 
be paid. The différence between that Case and this is obvions, and 
need not be discussed. 

The défendants' final argument is that, even if the act of 1876 
should be held to apply to the policies, judgment should still be en- 
tered in their favor, because the contracts of insurance contained 
a provision that suit must be brought within 12 months from the 
date of the disaster. The position is that the act of 1876 substi- 
tutes the défendants as underwriters in the place of the companies, and 
that every provision of the policy, privilège as well as obligation, must 
be read as if the défendants had in fact issued the policies themselves. 
It has been decided othervv'ise in effect by the Suprême Court of Penn- 
sylvania in McBride v. Rinard, 172 Pa. 543, 33 Atl. 750. That was 
an action upon section 48 against the agents of an unauthorized for- 
eign company, and dififers from this merely in the fact that the prop- 
erty insured was situated within the state. To an argument similar 
to that now put forward — that proofs of loss should hâve been made 
to the agents — the court said that 

"The contract liability is complète the moment the loss occurs, and is pay- 
able, upon proof thereof, to [should be "by," I think] him who is answerable 
therefor, the agent." 

The point now made has been'- directly decided by the Suprême 
Court of Alabama in Noble v. Mitchell, 100 Ala. 519, 14 South. 581, 
25 L. R. A. 238. It seems to me to be clear that the défendants' 
contention upon this point is not sound. The plaintiff's cause of 
action is not upon the policies, but is given to him directly by the 
act of 1876, and there is no provision in that act requiring suit to be 
brought within any specified time. 

The défendants' motions for a new trial and for judgment non ob- 
stante veredicto are overruled. An exception is granted to the re- 
fusai of the court to enter judgment. 

Judgment may be entered on the verdict in favor of the plaintiff. 



A. LESCHEX & SONS ROPB 00. v. BEODERICK & BASCOM ROPE CO. 

(Circuit Court, E. D. Missouri, E. D. May 30, 1903.) 

No. 4,852. 

1. TrADE-MauKS— PllBLIMINART INJONCTION AGAINST InFKIKGEMEKT — EVIDENCE 

DP TlTLE. 

The reglstration of a trade-mark confers no right or tltle thereto on tlio 
registrant, and is at best only prima facie évidence of his right, whieh 
is not sufacient to warrant a court in granting a preliminary injunction 
against its infringement. 

2. Same. 

A court should not grant a preliminary injunction against the in- 
fringement of a trade-mark until the complalnant's right thereto has 
been judicially determined, and the décision of the Commissioner of 
Patents in favor of such right in an interférence declared between him 
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and another applicant for reglstratlon, under the Umlted authorlty glven 
therefor by section 3 of Act March 3, 1881, 21 Stat. 503 [TJ. S. Comp. 
St. 1901, p. 3402], Is not such a Judlclal détermination. 

In Equity. On motion for preliminary injunction. 

George H. Knight, for complainant. 
Higdon, Longàn & Hopkins, for défendant. 

ADAMS, District Judge. This is a motion for a temporary injunc- 
tion to restrain the défendant from pirating complainant's trade-mark. 
There has been no adjudication of complainant's title to the trade- 
mark in question, either at law or in equity, unless the fact that after 
it had registered its trade-mark, and when the défendant undertook 
to register its, a décision rendered by the Commissioner of Patents on 
an interférence declared between the two amounts to such adjudi- 
cation of title in the complainant as to its trade-mark in question. 
The right to a trade-mark does not emanate from the United States. 
There is nogrant from the United States like the grant of a patent. 
The act of March 3, 1881, c. 138, 21 Stat. 502 [U. S. Comp. St. 1901, 
p. 3401], is practically a recording or registration statute, and is, 
by its terms, only prima facie évidence of a right, and the fact of 
registration pursuant to its provisions is at best prima facie évidence 
of such right. In this respect the efïect of registering a trade-mark 
is not dissimilar to the prima facie effect of the grant of a patent by 
the United States; such grant being prima facie évidence of patent- 
able novelty. The right to a trade-mark dépends upon the priority 
of appropriation of some symbol or device to designate the origin or 
ownership of an article of manufacture or sale to which it is afïïxed. 
In analogy vifith the practice in patent cases, preliminary injunctions 
ought not to be awarded a complainant seeking relief against an 
alleged infringer of a trade-mark until the right to such trade-mark 
has been judicially determined, and until infringement is made to 
clearly appear. Many questions of fact are involved in the détermina- 
tion of such right. Priority in appropriation of the mark, whether or 
not it is of such a character that it may lawfuUy be appropriated, wheth- 
er the use thereof has been of the character and duration requisite and 
necessary to confer the right of property, are among the questions 
so involved. Macmahan Pharmacal Co. v. Denver Chemical Mfg. 
Co., 113 Fed. 468, 51 C. C. A. 302; Illinois Watch-Case Co. et al. v. 
Elgin Nat. Watch Co., 94 Fed. 667, 35 C. C. A. 237, and cases cited 
in both the foregoing citations. The equity entitling the owner of a 
trade-mark to an injunction to restrain infringement consists in the 
irréparable damage done the owner by so simulating his trade-mark 
as to impose on the public and palm ofï the infringer's goods as and 
for those of the owner. Thèse questions of fact, namely, those re- 
lating to the establishment of the right of property and those relating 
to defendant's équitable conduct, are so diversified, and dépendent 
upon such a variety of facts, that no preliminary injunction ought to 
be granted until the right of property in the mark has been estab- 
lished by some judgment at law or decree in equity, and until the basis 
of équitable interposition, as just specifîed, are made to clearly appear. 
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From the foregoing it is obvious that complainant's right to a tem- 
porary injunction dépends upon whether the décision of the Commis- 
sioner of Patents in the interférence declared between the complain- 
ant and the défendant is such an adjudication as establishes com- 
plainant's title to the trade-mark in question. In determining this it 
should be borne in mind that the interférence was not declared until 
after the complainant had registered its trade-mark, and was declared 
only at the time when the défendant ofïered its trade-mark for regis- 
tration. The act of March 3, 1881, commonly known as the "Trade- 
Mark Act," has a very limited application. Since the décision of the 
Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, it has been settled 
that Congress has no constitutional power to enact a gênerai trade- 
mark law applicable to interstate transactions. Accordingly, in the 
adoption of the trade-mark act of 1881, Congress undertook only 
to deal with trade-marks used in commerce with foreign nations or 
with the Indian tribes. The only provision in the last-mentioned act 
authorizing an interférence Hke that provided for in patent cases is 
found in section 3, Act March 3, 1881, c. 138, 21 Stat. 503 [U. S. 
Comp. St. 1901, p. 3402], and is as foUows: 

"In an application for registration, the Commissioner of Patents shall dé- 
cide the presumptive lawfulness of claim to the alleged trade-mark; and in 
any dispute between an applieant and a previous registrant or between ap- 
plicants, he shall foUow, so far as the same may be applicable, the practice 
of courts of equity of the United States in analogous cases." 

In the case of patents, the Commissioner of Patents is given juris- 
diction in interférence cases to détermine the question of priority of 
invention. He is also given authority to estabhsh rules for taking 
testimony required in cases pending in the Patent Office. Sections 
4904, 4905, Rev. St. [U. S. Comp. St. 1901, pp. 3389, 3390]. In 
1893 a court of appeals for the District of Columbia was estabHshed 
(Act Feb. 8, 1893, c. 69, 27 Stat. 434 [U. S. Comp. St. 1901, p. 1773]), 
and the right of appeal to that court is conferred upon any party ag- 
grieved by the décision of the Commissioner of Patents "in any inter- 
férence case." After the establishment of such a court of appeals, 
the case of Einstein v. Sawhill, 65 O. G. 1918, arose, and it was held 
in that case that the provision authorizing appeal "in any interférence 
case" was limited to patent interférence cases, and that it did not ex- 
tend to trade-mark cases. The court, in deciding that case, uses the 
following language: 

"Ail that Congress has sought to do [in trade-mark cases] is to provide a 
recording act of a very limited character, the better to évidence the ownership 
of the right" 

It is there also said: 

"There Is, therefore, a very great différence In the relative value and im- 
portance of patents for new and useful inventions, and the scarcely more 
than ministerial business of the registration of a trade-mark, and there is 
good reason why Congress should hâve authorized judicial action by way 
of appeal in référence to the former and denied it with référence to the 
latter." 

The fact that Congress, in the act of 1881, supra, has made no pro- 
vision for adjudicating the respective rights of claimants to registra- 



152 123 FEDERAL RBPOBTER. 

tion, except such as has aiready been referred to, which îs obviously 
of a very doubtful and uncertain character, and the further fact that 
there is no provision for an appeal in such cases to any court, in- 
cline me strongly to the belief that the mère décision of a Commission- 
er of Patents that the défendant in this case was not entitled to hâve îts 
trade-mark registered is not such an adjudication of the right of the 
complainant to its trade-mark as is requisite and necessary to entitle 
it to a preliminary injunction. 

The case of Hanford v. Wescott, Fed. Cas. No. 6,022, reHed upon 
by the complainant to establish its contention, was decided under the 
old trade-mark act, which was declared unconstitutional by the Trade- 
Mark Cases, supra, and before the act of 1881 was enacted, and, if 
the reasoning of that case was ever persuasive, it cannot be considered 
so in the light of the changes in the law since it was rendered. 

I purposely refrain from any comments concerning the merit of the 
controversy between complainant and défendant, as they must be de- 
termined on final hearing upon the merits. 

The motion for a preliminary injunction will be denied. 



BACON V. NEW ENGLAND ORDER OF PROTECTION. 
(Circuit Court, D. Vermont. June 16, 1903.) 

1. LiFB Insurance — Temperate Habits—Use of Alcoholic Stimulants— 

MiSRBPKESKNTATION— SUPFICIENCT OF EVIDENCE. 

An appllcant for life Insurance stated that he was temperate in hab- 
its, and answered the question, "Do you use alcoholic stimulants," "No." 
The évidence showed that he had drunk Intoxicating liquors to excess 
at Intervais from hls youth, and that he had been in the médical ex- 
amlner's hospltal for treatment for inebrlety. The médical examiner 
testlfied that the appllcant had promlsed to reform, and he thought he 
had done so, and wrote the answers to the questions for hlm. A nurse 
at the hospital testifled to hls drlnking twice about that time. Held, 
that as the représentation and answer to the question referred to the 
présent time. a finding that there was no mlsrepresentation was sus- 
talned by the évidence. 

2. Same — Intoxication— What Constitutes. 

An apïilleant for life Insurance answered the question, "Were you 
ever Intoxlcated," "No." Many wltnesses testifled to hls havlng been 
hllarlous and nolsy, and walklng with dlfBculty from drlnking, and to 
fast drlvlng and InablUty to sit up straight when drlvlng, though the 
wltnesses had never seen lilm when he could not drive. Some wltnesses 
testifled to hls actlng as if crazy wlth llquor at times, and a physician 
swore to flnding hlm in a state of acute aleohollsm when examlning 
him for commltment to a retreat. Held, that a flnding that there was 
no mlsrepresentation was sustained by the évidence. 

At Law. 

Clarke G. Fitts and James F. Hooker, for plaintifï. 

Eleazer L. Waterman ànd Ernest W. Gibson, for défendant. 

WHEELER, District Judge. This is an action upon a policy of 
Hfe insurance issued to the intestate upon an application and médical 
examination signed by him, warranted to be true, and made the basis 
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of the insurance, wherein he stated, "I am a white person temperate 
in habits ;" and answered questions : "Do you use alcoholic stimu- 
lants? No. Were you ever intoxicated ? No." The défense is that 
this statement and thèse answers were so untrue that the poHcy 
was void, and after verdict for the plaintifï the défendant has moved 
to hâve it set aside as against the évidence. 

The intestate was a young man, and the testimony showed that 
he had drunk intoxicating liquors to excess at intervais from his 
youth. The médical examiner testified that he had been acquainted 
with him about three years at the time of his examination, and had 
him at his hospital for treatment, and he had promised to reform, 
ard he thought he had donc so, and wrote the answers to the ques- 
tions for him, and signed the examination with him, but a nurse at the 
hospital testified to his drinking twice at about that time. 

The statement as to being temperate in habits and the answer to 
the question as to use of alcoholic stimulants referred to that time, 
and reformed habits might then hâve been temperate, and the use 
merely occasional, as the jury might infer or not, according to the 
weight they should give to the testimony. Hère was a question of 
fact, which men might difïer about, and which the law requires that 
a jury shall décide. 

The remaining question, as to whether he had ever been intoxi- 
cated, covered his whole life up to that time. Many witnesses testi- 
fied to his being hilarious and noisy, and walking with difïiculty from 
drinking when out with young people ; to fast driving, and inability 
to sit up straight when driving, from the same cause ; some to his 
acting as if crazy with liquor at times; and a physician testified to 
finding him in a state of acute alcoholism when examining him for 
commitment to,a retreat. The occurrences were not in dispute, but 
only what they amounted to as described by the witnesses. 

Dr. Ray, in his médical Jurisprudence (section 527), speaks of this 
state in degrees, as to the first of which he says, "The ideas are only 
uncommonly vivacious ; consequently the empire of the understand- 
ing over the actions is so little weakened that the individual perfectly 
retains the consciousness of his external condition, and in fact may 
be said to be in complète possession of his sensés ;" as to the second, 
"A man has still the use of his sensés, though they are remarkably 
enfeebled, but he is entirely beside himself, memory and judgment 
having abandoned him ; he acts as if he lived only for the présent, 
with no idea of the conséquences of his actions, nor their relation 
to one another;" and as to the last, that "he not only loses the pos- 
session of his reason, but his sensés are so enfeebled that he is no 
longer conscious of his external relations." 

The testimony showed the condition of the insured to hâve been 
at many times within this description of the first degree, and perhaps 
within that of the second degree, but not ever within that of the last 
degree. The state of alcoholism may hâve resulted fro"i continu- 
ous use to excess without great intoxication at any time as well as 
from one debauch, and the testimony did not show clearly whether 
this was before the médical examination. And the witnesses who tes- 
tified to his condition when driving said on cross-examination that 
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they never saw him when he could not drive. The jury were in- 
structed that, as no extent of intoxication was specified, prior sub- 
stantial and real intoxication, such as he would know to hâve pre- 
viously existed when he signed the statements and answers, would 
be required to be shown in order to avoid the policy on this account. 
Hère was room for the exercise of the judgment of the jury as to 
whether previous intoxication had to the required extent been made 
out. The évidence was ail one way as to there having been some 
intoxication, but not as to the serious extent of it ; as to that opin- 
ions might widely differ. The question hère is not whether the 
court would agrée with, or difïer from, the verdict, but whether the 
court can see that the verdict is not the resuit of weighing the évi- 
dence. As this was a matter of judgment, a différence of opinion, 
if it existed, would not show that the judgment had not been fairly 
exercised in reaching the opposite conclusion. 

In N. W. Insurance Co. v. Muskegon Bank, 122 U. S. 501, 7 Sup. 
Ct. 1221, 30 L. Ed. iioo, the warranty was that Comstock, "the ap- 
plicant, is not, and will not become, habitually intemperate." Upon 
much testimony of sprees and excesses, before and after the applica- 
tion, and of intervais of soberness, during one of which the applica- 
tion was made, the circuit court, refusing requests to charge as to the 
effect of particular instances, left it to the jury to say whether the war- 
ranty was broken and the policy defeated. As to this procédure Mr. 
Justice Miller, in delivering the opinion of the court, said: 

"The whole case turned, so far as the jury was concerned, upon the true 
définition of the words, 'habitually intemperate,' taken in connection witli 
the testimony on the subject at thèse two différent periods. The plalntilï 
was not bound to prove that the assured was temperate or that he was a 
temperate man, but the défendant was bound to prove not only that Com- 
stock was Intemperate at those periods, but that he was habitually f 0. ïhis 
it was bound to do by such a prépondérance of testimony as should satisfy 
the jury that at one of thèse periods or the other he was habitually intem- 
perate. We do not know of any established légal définition of those words. 
As they relate to the customs and habits of men generally in regard to the 
use of intoxicatlng drinks, and as the observation and expérience of one man 
on that subject is as good as another of equal capacity and opportunities, 
thelr true meanlng and signiflcance would seem to be a question addressed 
rather to the Jury than to the court." 

And again, speaking further of the questions involved, he said: 

"They are emphatlcally questions of fact, which it is the province of a 
jury to décide, and In regard to which they are or ought to be as capable 
of maklng a décision as the court or anybody else." 

So hère the questions relate to the habits, customs, and understand- 
ing of men in relation to the same subject, and are equally appro- 
priate for the décision of a jury. Their finding upon it cannot be dis- 
turbed without interfering with their prérogative, and depriving the 
plaintiff of the right to their judgment. 

Motion overruled; judgment on verdict. 
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TAYLOR V. UNION PAO. R. CO. 

(Circuit Court, D. Nebraska. June 11, 1903.) 

No. 114. 

1. FEDERAL Courts— PoLLOwiNo State Décisions— Limitation. 

The décision o( the Suprême Court of a state with respect to the right 
of a foreign corporation to plead the state statute of limitations is blnd- 
ins on a fédéral court sitting witbin the state. 

2. Limitations— Nbbeaska Statute- Actions Bakrkd bt Laws of Another 

State. 

TJnder Code Civ. Proc. Neb. § 18, which provides that ail actions whieh 
hâve been barred by the laws of any other state or territory shall be 
deemed barred under the laws of that state, a transitory cause of actioH 
against a foreign corporation, which has become barred under the laws 
of the state in which it arose, is barred in Nebraska. 
8. Samb—Plbading— Foreign Corporations. 

To entitle a corporation to the benefit of the statute of limitations of a 
state other than that of its création, it must afflrmatively appear from 
the pleadings that it maintaiued an agent in such state upon whom 
service of process could hâve been made during the time necessary for 
the action to become barred. 

At Law. On demurrer to answer pleading the statute of limita- 
tions. 

Nelson C. Pratt, for plaintiff. 

John N. Baldwin, Edson Rich, and W. R. Kelley, for défendant. 

MUNGER, District Judge. This is an action to recover for an 
alleged injury to plaintiff while a passenger upon the defendant's 
road. The pétition allèges that the défendant is a corporation organ- 
ized and existing under and by virtue of the laws of the state of 
Utah; that it was and is operating a line of railroad from Council 
Blufïs, lowa, to and through Fremont, Neb. The pétition further 
allèges that plaintiff was a passenger, and as such sustained certain 
injuries by reason of the négligence of the défendant at Council 
Bluffs, lowa, on the 2^à day of October, 1900, and for her damage 
by reason of such injuries she prays judgment. 

Défendant has filed an answer admitting the incorporation of de- 
fendant, the opération of its line of road, and that it was a common 
carrier of passengers, as alleged. It dénies any neghgence, and pleads 
a statute of lowa requiring actions of this character ij be brought 
within two years from the time the cause of action accrued, and 
allèges that plaintiff's pétition shows the accident to hâve occurred 
on the 23d day of October, 1900, and that this suit was commenced 
on the I4th day of February, 1903, more than two years subséquent 
to the date of the injury. To this défense of the statute of limita- 
tions plaintiff has interposed a gênerai demurrer. 

While the authorities are not uniform as to the right of a foreign 
corporation to avail itself of the statute of limitations, that it may 
do so in this state was decided by the Suprême Court in O'Connor 

H 1. State laws as rules of décision in fédéral courts, see notes to Griflln 
v. Wheel Co-, 9 C. C. A. 548; Wilson v. Perrin, 11 C. 0. A. 71; Hill v. Hite, 
29 C O A 553. 

See Courts, vol. 13, Cent. Dig. §§ 962, 983, 
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V. JEtna Life Insurance Co.(Neb.) 93 N. W. 137, provided that dur- 
ing ail of the time in which it is claimed the statute ran such foreign 
corporation has had within the state an agent upon whom service 
of process might be had and a personal judgment obtained. The 
décision of the highest court in the state in this regard is to be fol- 
lowed by the fédéral court. Tioga R. Co. v. Blossburg, 20 Wall. 
137, 22 L,. Ed. 331 ; Mining Co. v. Taylor, 100 U. S. 37, 25 L. Ed. 
541 ; Balkam v. Woodstock Iron Ce, 154 U. S. 177, 187, 14 Sup 
Ct. loio, 38 L. Ed. 953, and cases cited. 

The cause of action in this case being a transitory one, the law 
of Nebraska as to the statute of limitations applies and controls. 
By the statute of Nebraska the period within which this action might 
hâve been brought is four years. Section 18, however, of the Code of 
Civil Procédure, is as foUows: 

"Ail actions or causes of action which are or bave been barred by the laws 
of tbls state, or any state or territory of the United States, shall be deemed 
barred under the laws of this state." 

By this section, if the présent action was barred by the laws of lowa 
prior to the commencement of the action in this state, then such bar 
of the statute is available to the défendant. Hower v. Aultman, 27 
Neb. 251, 42 N. W. 1039; Webster v. Davies, 44 Neb. 301, 62 N. W. 
484. The Suprême Court of lowa, in Wall v. Chicago & N. W. Rail- 
road Co., 69 lowa, 498, 29 N. W. 427,. construes the statute of limita- 
tions of that state as available to a foreign corporation if such corpora- 
tion transacts business within the state, and has during the period of 
the statute maintained an agent within the state upon whom service 
of process can be made. Such beîng the law of lowa, it is clear that 
the statute of lowa commenced to run at the date of the injury, and 
continued to run and was barred by the law of that state in two years 
thereafter, provided the défendant did business and maintained within 
the state an agent upon whom process could be served. 

To entitle a corporation to the benefît of the statute of limitations 
of a state other than that of its création, it must affirmatively appear 
that it maintained an agent upon whom service of process could be 
made within the state whose statute of limitations ran and barred 
the cause of action. No such allégation appears in the answer in this 
case, nor does it appear from the plaintiff's pétition. AU that appears 
is that at the time of the injury as well as at the time of bringing the 
suit it operated its Une of road from Council Bluffs, lowa, to Fremont, 
Neb. We might présume, perhaps, from this aUegation that its Une 
of road was so operated continuously during said period ; but the mère 
fact that it operated its Une of road wiU not warrant the court in in- 
ferring that it maintained within the state of lowa during ail of said 
period an agent upon whom service of process could be made. That 
is a question of fact to be submitted to the jury (United States Ex- 
press Co. V. Ware, 20 Wall. 543, 22 L. Ed. 422), and should be pleaded 
to give the party the benefit of the statute. While the presumption 
may exist that a corporation organized under the laws of a given state 
has a légal habitation there, and that service of process could be made 
within that state, no such presumption arises as to a foreign corpora- 
tion. 
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For the reason that the pleadings in this case do not show that for 
a continuous period of two years subséquent to the date of the injury 
the défendant maintained an agent within the state upon whom pro- 
cess could be served, the plea of the statute of lowa is unavailing, and 
for that reason the demurrer is sustained. 



LEWIS 7. ^TXA INS. CO. 
(District Court, S. D. New York. May 20. 1903.) 

1. Makine Insurance— Action on Polict — Parties. 

A payée of a marine Insurance policy, other than the owner of the 
vessel, who diselaims any interest, is not a neeessary party to an action 
on the policy by the owner. 

2. Same— Loss FROM Stranding— Temporary Absence of Master not Unsea- 

W0RTHINKS8. 

An exception, in a policy of marine insurance on a vessel, of losses 
caused by the incompetency of the master or insufficiency of the crew, 
or other unseaworthiness, does not relieve the insurer from liability for 
loss or injury by stranding, which was a péril insured against, beeause the 
temporary absence of the master who constituted tho crew may hâve been 
a contributing cause, where such absence was withont the fault or knowl- 
edge of the owner, who had provided a compétent master to render the 
vessel sèaworthy in that respect. 

In Admiralty. Action on policy of marine insurance. 

Wilcox & Green, for libellant. 
John F. Foley, for respondent. 

ADAMS, District Judge. This is an action brought upon a policy 
of insurance issued by the respondent on the 8th day of July, 1901, 
to the libellant and one Holly, as owner of the Lighter Stamiord, 
the loss, if any, payable to the Mechanic's Trust Company of the 
City of Bayonne, New Jersey, to cover certain risks on that lighter 
to an amount not exceeding $3,000, during the year ending on the 
8th day of July, 1902. The lighter was sunk at Newark, New Jer- 
sey, under circumstances which are detailed in the case of Lewis 
against the Barber Asphalt Company and the steamtug Thomas 
Quigley, decided this day, 123 F'^d. 161, and a loss sufïered, which, it is 
claimed, amounted to the sum of $1,425. After the accident, Holly 
died and his executors assigned to the libellant ail the interest of the 
Holly estate in any recovery under the policy. 

The policy provided, inter alla, as follows : 

"It Is the Intent of this Insurance Company by this Policy to FULLY IN- 
DEMNIFY the Insured for this Company's proportion of ail General Average 
charges, salvage expenses and loss, damage, détriment or hurt to said vessel 
for which it may be liable under this Policy, against the adventures and 
périls of the Harbors, Bays, Sounds, Seas, Hivers, and other waters as above 
named, • * * excepting always ail claims arising from or caused by the 
foUowing, or other legally excluded causes, viz.: * * * From incompe- 
tency of the Master or insufficiency of the crew, • » • From rottenness, 
inhérent defects, and other unseaworthiness. * * * prom gangways and 
openings through the deck or sides not being properly secured and protected. 
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And It Is understood that no loss Is to be pald arislng from any négligence 
In not keeplng vessel well pumped ont, ezcepting In case of accident." 

• * * 

"And It is àlso understood and agreed, tliat the sald vessel shall at ail 
times during tlie contlnuance of this Pollcy, be tight and well found in 
anchors, cable, rigging, taclile and apparel, as Is usual and customary; also, 
in ail other things and means necessary and proper for safe navigation, ac- 
cording to the usage and custom; • • •". 

In the trial of the libellant's case against the Asphalt Company 
and the Quigley, the Insurance Company took part, upon a stipula- 
tion that the testimony therein should be deemed the testimony in 
this case. The facts established théreby bear upon this case so far 
as they tend to establish the libellant's claim of a loss under the policy 
and the' respondent's defences. The latter are : (i) that the loss arose 
through insufïiciency of the crew rendering the lighter unseaworthy, 
and (2) that the lighter was not injured by reason of any of the périls 
insured against. 

Some contention has been made by the respondent that there was 
a non-joinder in the action of the Mechanic's Trust Company men- 
tioned but even if that Company were a necessary party, in view 
of the provision in the policy that payment should be made to it, 
which seems doubtful — Friemansdorf v. Watertown Ins. Co. (C. C.) 
I Fed. 68 — it appears that it has disclaimed any interest m the policy 
and consented that the action should proceed without it. 

The only defence requiring attention seems to be that which arose 
out of the master's absence from the lighter and the claimed consé- 
quent unseaworthiness. I hâve held, in substance, in the other case, 
that the master's absence probably contributed to the loss and the 
respondent's answer herein allèges that the want of the master or 
some person in charge "contributed" to the alleged disaster. The 
question is presented whether the respondent's liability, which arises 
from an accidentai stranding of the vessel, that having been a péril 
insured against, can in any manner be afïected by what is admitted 
to hâve been merely contributory to the loss. Viewed in the light 
most favorable to the respondent, the loss was occasioned by the mas- 
ter's neglect to take care of the boat or the neglect on the part of 
those at Newark to provide proper means to secure her against 
stranding, but the insurance contract was designed to indemnify 
the assured against such négligence. There was no neglect on the 
owner's part to render the vessel seaworthy by providing a master. 
There was merely a temporary absence of the master, after the owner 
had taken sufficient means to comply with his warranty. Under 
thèse circumstances it does not seem that the underwriter can be 
relieved from its liability. The master was neither incompétent nor 
insufïicient as a crew and the policy duly attached. The proximate 
cause of the loss was the stranding of the vessel and assuming that 
the stranding was caused by the négligence of the agent of the in- 
sured, nevertheless the underwriter remained liable — Busk v. Royal 
Ex. As. Co., 2 Barn. & Aid. 73 ; Orient Ins. Co. v. Adams, 123 U. 
S. 67, 8 Sup. Ct. 68, 31 L. Ed. 63. The fact that the vessel fîlled 
through some hatches in the deck, after she was stranded, does not 
bring the case within the exceptions. The hatches were properly cov- 
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ered so as to render the vessel seaworthy in such respect for ail ordi- 
nary purposes. The loss was not proximately due to the hatches 
but to the stranding-. 

Decree for the libellant, with an order of référence. 



TJNITED STATES v. MAE YING YUBN. 
(District Court, W. D. Texas, El Paso Division. May 16, 1903.) 

1. FEDERAL Courts— LiMiTS of Jdkisdiction. 

A court of the United States bas such Jurisdiction only, original or 
appellate, as is conferred on it by Congress, withln the constitutional 
limits. 

2. Procbbding for Déportation op Chinbsb Pebson — Dischargb bt Com- 

missionkb— right op apfbal, 

An appeal by the United States does not lie from an order of a com- 
missioner discharging a Ohinese person arrested for being unlawfully in 
this country. Section 13, Act Sept 13, 1888, 25 Stat. 479, c. 1015 [U. S. 
Comp. St. 1901, p. 1317], which expressly gives the right of appeal to the 
défendant in case of conviction, by Implication limits such right to him. 

On Motion to Dismiss Appeal. 

The appellee, a Chlnese person, was arrested upon a warrant issued by the 
United States commissloner at El Paso, Tes., for belng unlawfully withln 
the United States. Upon the hearing the commissioner held that he was a 
merchant, and lawfully entitled to remain in the country, and entered an 
order discharging him from custody. From the order of the commissioner 
the government bas appealed the cause to this court, and counsel for appellee 
hâve flled a motion to dismiss the appeal, on the ground that the court is 
without jurisdiction to entertain an appeal on behalf of the United States. 

Henry Terrell, U. S. Atty., and A. G. Poster, Asst. U. S. Atty. 
W. H. Burges and Richard F. Burges, for appellee. 

MAXEY, District Judge. By the thirteenth section of the act 
of September 13, 1888, it is, among other things, provided : 

"But any such Chinese person convicted before a commissioner of a 
United States court may, within ten days from such conviction, appeal to the 
judge of the District Court for the district." 25 Stat. 479, c. 1015 [U. S. 
Comp. St. 1901, p. 1317]. 

The right of appeal, by the language quoted, is limited to the 
convicted Chinese .person ; but the Assistant Attorney of the United 
States seems to insist, in his brief, that the government has the con- 
stitutional right to bring the case to this court for revision. 

Referring to the appellate jurisdiction of the Suprême Court, Mr. 
Justice Swayne, as the organ of the court, in Daniels v. Railroad 
Company, 3 Wall. 254, 18 h. Ed. 224, used this language : 

"The original jurisdiction of this court, and its power to recelve appellate 
jurisdiction, are created and defined by the Constitution, and the législative 
department of the government can enlarge nelther one nor the other; but 
It Is for Congress to détermine how far, within the limits of the capacity 
of this court to take, appellate jurisdiction shall be given, and when con- 
ferred it can be exercised only to the estent and in the manner prescribed 
by law. In thèse respects it is wholly the créature of législation." 

T 1. See Courts, vol. 13, Cent Dig. S 792, 
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See, aiso, United States v. Young, 94 U. S. 258, 24 t. Ed. 153 ; 
Durousseau v. United States, 6 Crànchj 308, 3 L. Ed. 232; Ex 
parte McCardle, 7 Wall. 506, 19 L. Ed. 264; Barry v. Mercein, 5 
How. 103, 12 L. Ed. 70; Wiscart v. D'Auchy, 3 Dali. 321, i L. Ed. 
619. 

In United States v. More, 3 Cranch, 171, 2 L. Ed. 397, it was 
f'aid by Mr. Chief Justice Marshall: 

"If Congress bas erected Inferior courts, without saying in which cases 
a writ of error or appeals should lie from such courts to this, your argument 
would be irrésistible; but when the Constitution bas given Congress power 
to limit the exercise of our jurisdictlon, and to make régulations respectlng 
its exercise, and Congress, under tliat power, lias proceeded to erect inferior 
courts, and bas said in -wbat cases a writ of error or appeal shall lie, an 
exception of ail other cases is implied. And this court is as much bound 
by an implied as an express exception." 

It must be remembered that, while District Courts of the Unitea 
States are authorized by the Constitution in the clause which vests 
the judicial power of the United States in one Suprême Court and 
in such inferior courts as Congress may from time to time estab- 
lish, they nevertheless owe their powers and jurisdiction to Con- 
gress, and, being créatures of statute, they must look to the stat- 
ute as the warrant for their authority. Cary v. Curtis, 3 How. 236, 
II L. Ed. 576; Sheldon v. Sill, 8 How. 441, 12 L. Ed. 1 147. 

Speaking upon this point, it was said by the Suprême Court in 
The Mayor v. Cooper, 6 Wall. 251, 252, 18 L. Ed. 851 : 

"How jurisdiction sball be acquîred by the inferior courts, whether it shall 
bê original or appellate, or original in part and appellate in part, and the 
manner of procédure in its exercise after it has been acquired, are not pre- 
scribed. The Constitution is silent upon those subjects. They are remitted, 
without check or limitation, to the wisdom^ of the Législature." 

Or, in the language of Mr. Justice Swayne: "The whole subject 
is remitted to the unfettered discrétion of Congress." Insurance 
Company v. Dunn, 19 Wall. 226, 22 L. Ed. 68. 

Application of the principles announced in the cases cited renders 
the conclusion évident that resort must be had to the statute to 
ascertain the jurisdiction of the District Courts, whether original 
or appellate; and the rule prescribed by the statute must be the 
sole guide in determining the extent of the jurisdiction and the man- 
ner of its exercise. Section 13 of the act of September 13, 1888, 25 
Stat. 479, c. 1015 [U. S. Comp. St. 1901, p. 1317], as has been shown — ■ 
and, it may be added, there is no other statute upon the subject — 
confers the right of appeal, in cases of this character, upon the con- 
victed Chinese person. Congress has thus provided at whose in- 
stance an appeal may lie, and it can be taken only by the person 
and to the extent by the act prescribed. By the language used an 
exception of the government is implied, and, repeating the words 
of Mr. Chief Justice Marshall, the "court is as much bound by an 
implied as an express exception." 

The court is therefore of the opinion that the act of Congress 
does not confer upon the United States, in a case of this kind, the 
right of appeal to this court from an order of a commissioner dis- 
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charging a Chinese person from custody. The statute hère involved 
has been construed in a similar manner by the Suprême Court of 
Arizona in the case of United States v. Lee Ching Goon (Ariz.) 60 
Pac. 692. 

The motion to dismiss the appeal should be granted, and it is so 
ordered. 



LEWIS T. BABBER ASPHALT PAVING CO. et aL 
(District Court, S. D. New York. May 20, 1903.) 

1. WhASVKS— LlABILITY OV OwNEE FOK InJUHT TO VbsSEL— Un8AFE CONDI- 
TION OF BOTTOM. 

The owner of a wharf, used for Its own purposes, which negligently 
allowed the bottom around it to beconie filled with obstructions, so that 
a vessel could not safely lie there unless spécial care was taken to prevent 
It from grounding at low tide, and which had a loaded lighter brought 
there and moored on Sunday, during the temporary absence of the master, 
assumed the duty of seeing that the Yessel was so placed as to be safe, 
and is liable for its injury, resultlng from the failure to breast it out into 
sufiSciently deep water. 

)k TOWAQB — TdG TaKINQ VœSSEL WITHODT A M ASTER — LlABII.IT Y FOR INJUBT. 

A tug which took the lighter from a safe anchorage wlthout the knowl- 
edge of the master, and with no one on board, undertook to see that the 
duties of a master were properly dlscharged, and did not relieve herself 
from llablllty by delegatlng such duty to the wharf owner. 

Si Samk— Injury of Tow— Contribdtory Fault. 

The master of a lighter which bad been loaded on Saturday left her at 
the wharf that night, with no one on board, returning Sunday morning. 
He had no notice of any intention to move her on Sunday, which was not 
usual, but before his returu she had been taken away by a tug at the 
instance of the cargo owner, and she was injured at the latter's wharf, 
through the négligent condition of the bottom, and the failure to give her 
proper care and attention. Held, that the owner was not chargeable with 
fault because of the absence of the master when the boat was moved. 

In Admiralty. Suit to recover for sinking of lighter. 

Wilcox & Green, for libellant. 

Benedict & Benedict, for Barber Asphalt Co, 

James J. Macklin, for the Thomas Quigley. 

ADAMS, District Judge. This is an action brought by the libel- 
lant to recover from the respondent, The Barber Asphalt Paving 
Company, and from the tug Thomas Quigley, the damages incident 
to the sinking of a Hghter named the Stamford, at a bulkhead, used 
as a wharf, of the Asphalt Company at Newark, New Jersey, on 
the i7th day of November, 1901. The libellant was part owner 
of the Stamford at the time and subsequently became the assignée 
of ail other rights to recover losses arising from the sinking. 

It appears that the Stamford was employed to transport a cargo 
of 175 tons of stone dust, contained in 3,500 bags, for the Asphalt 
Company from its place at the foot of Sixth Street, Hunter's Point, 
East River, to the bulkhead in Newark. The cargo was ail taken 
on deck, in conformity with the custom in such cases, and the load- 
123 F.— 11 
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irig wàs';côihpleted in the a,fternooh of Sàturday, the i6th of Novem- 
ber.*,' IJifthe éyening qf thaï âày, the master of the Stamford, who 
had beeïi aboard during theloâding, le/t hèr temporàrily for the pur- 
pose, of getting some food and clothing, and did not return untll 
about 7 'o'cloek the next morhing. Hè was the ôrily person em- 
ployed on the boat and when he left there was no one in charge of 
her. He had not been notified that she would be moved Sunday, 
and expected that she would lie at loading wharf until Monday 
morning. ^t'out 6 o'clock in the morning of Sunday, the tug Quig- 
ley, which had been employed by a Mr. Harrington, who was supply- 
ing transportatîon for the Asphalt Cohipany, went to the loading 
place and towed the boat thence to her destination at Newark, which 
she reachéd àbdut ii o'clock in the mûrnilig. Those On the Quig- 
ley made the :lighter fast to a boat, which was lying at the bulkhead 
at Newark, told some men working on the boat that there was no 
captain on the lighter and left hér there; The unloadirig of the boat, 
which was theri in progre^^', was fînished about noon and the men 
working on her, moved the ïighter to the bulkhead and made her fast. 

It was high water at Newark about 12:30 o'clock P. M. The 
rise and fall of the tide was about 7 feet. At low water, there were 
about lyz tq ïf feet of water close up to the bulkhead and the bottom 
then decHnëçi oiit towards the channel. 1 The Stamford drew, as she 
was loaded, from 4 to 45^ feet of water. The bottom was not safe 
at the time for boats to lie upon,- owing to the existence of irregu- 
larities in it, probably caused by barrels of asphalt getting over- 
board while being discharged and not immediately recovered, or 
from stone droppëd in the water in small quantifies and sufifered to 
accumulate, byt' the bulkhead could be safely used bythe vessels going 
there if vigilance were exercised to keep them breasted out a suffi- 
cient distance, according to-their respective draughts, so that they 
would remain afloat. 

Beihg Sùndày, the work at the Asphalt Compahy's place was not 
going on in thfmanner usualon week days and the superintendent in 
gênerai charge was not there, but he left directions with an assistant 
for the conduct of the work and this nlàn dirëcted some laborers who 
were engaged in discharging the boat to which thé Stamford was 
made fast, to take care of the latter inview of there being no master 
on board. Thèse men were not familiar with the proper manner 
of caring for boâts so that they "would not suffer during the fall of 
the tide and instead of bréasting this bôàt ofï to prevent her from 
grounding riear the bulkhead ànd leaving the lines slack enough 
to permit her to fall with the tide and^àrefuUy watehing her, they 
left one erid without anything to breast it ofï and made the other end 
fast outside of a plank, ten 6t twelve feet long, with taut lines, and 
then left her without further attehtion. The resuit was that the light- 
er caught upon the ground at one end and, breàking her lines, slid 
intO deéper water with ' the other end, which caused her to careen 
and when the tide came in again, she tiaok in water through some 
small hatches in her deck and sank, probably before 8 o'clock. 

There can be no doubt that the disâster was due to négligence 
and the question to be determined is, who shall be found to hâve 
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been guilty of it. The libellant charges it upon the tug and the 
Asphalt Company, the first because she took the boat away from a 
safe place without her master and without providing for her care 
after delivery at Newark, and the latter because it was responsible 
for the condition of the bottom of the river at its bulkhead, and also 
failed to take adéquate measures to protect the boat from injury. 
Both the tug and the Asphalt Company claim that the accident was 
altogether due to the absence of the master of the boat, who should 
hâve remained on board or immediately hâve followed the boat to 
Newark, knowing where she was taken, and adopted the proper steps 
for her security. 

The negUgence of the Asphalt Company is very clearly made out. 
It was its duty to exercise vigilance to so maintain the bottom of 
the river near its wharf that vessels authorized to go there could 
do so without suffering injury from a defective condition. Pénna. 
R. Co. v. Atha (D. C.) 22 Fed. 920 ; O'Rourke v. Peck (C. C.) 40 
Fed. 907; Fahey v. The Mayor, etc. (D. C.) 49 Fed. 389, 61 Fed. 
336, 9 C. C. A. 520. The bottom had not been dredged for a num- 
ber of years and the place was unfit for use, in the absence of spécial 
care on the part of vessels to avoid grounding or injury from it. 
It is probable in this case that such care would hâve been exercised 
by a master on board and the accident avoided as similar ones had 
been by other vessels at the same place, but the lighter was delivered 
to and knowingly accepted by the Asphalt Company without a master 
and it assumed the performance of his duties. 

The action of the Quigley in taking possession of the lighter under 
the circumstances is subject to severe criticism. She at least under- 
took to see that the duties of a master were properly discharged 
and I can not adopt her contention that she performed her full duty, 
and relieved herself from further responsibility, by delivering the 
lighter safely to the Asphalt Company. It was incumbent upon her 
to see that the boat did not suffer from the absence of the master 
and in delegating that duty to the Asphalt Company, she still re- 
mained liable if the duty were not performed. 

It was not the libellant's fault that the master of the lighter was not 
on board when the tug took her in charge and no neghgence can be 
imputed to him under the circumstances. The usual relations of the 
owner and the master were severed for the time by the action of the 
tug in taking possession of the boat in the absence of the master and 
the tug thereby assumed such care of the boat as belonged to the mas- 
ter, as well as that which it ordinarily owed. Moreover, in the ab- 
sence of notice, the master could not be expected to know that the 
boat was to be moved on Sunday. It was an unusual proceeding and 
only done by the tug upon the spécial insistence of the Asphalt Com- 
pany for its convenience and benefît. 

In a careful fulfillment of his duties to his employer, the master 
should hâve proceeded at once to Newark and taken charge of the 
lighter but it does not appear that the resuit would hâve been changed 
by his doing so. I am not prepared to hold that the Asphalt Com- 
pany and the tug can be relieved from any part of the obligations 
they assumed to the boat, because the m.aster failed to be scrupulous- 
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\y exact in the performance of his duty, after the boat had been 
taken âway from hiih. 

Decree for the libellant against the Asphalt Company and the tug, 
with an order of référence. 



In re BALL. 

(District Court, D. Vermont. May 29, 1903.) 

1. Bankbuptct— RiGHTS ôF Secdrbd Crkditors— Separatk Pkoof of Unse- 

CURBD ClAIM. 

Thé separate proof of an unsecured clalm does not debar a creditor 
of a banlcrupt from subsequently proving a balance due on a secured 
clalm after the security :has been ejçhausted. 

2. Chattel M0BTG4.GE— Validitt— Pkhmitti;ng Sale of Qoodb bt Mortgagor. 

An agreement between a mortgagee of a stock of goods and the mort- 
gagor that the latter may sell the goods In the usual course of business 
and use the proceeds, if made wlthout fraudulent Intent, does not render 
the mortgage vold as to ithe goods unsold, but its only efCect is to with- 
draw the goods sold from the opération of the mortgage. 

3. Bankrdptcy— Préférence— Lien Obtained Thhough Légal Proceedings. 

Where, under the law of the state, a chattel mortgage on a stock of 
goods, covering new goods purchased to take the place of goods sold, 
is valld as to such after-aequired goods when followed by possession, but 
not otherwise, the taklng of possession by the mortgagee through a public 
offljser, as required by law, after the mortgagee had good reason to be- 
lleve the mortgagor insolvent, and wlthln four months prior to his bank- 
rnptcy, amounted to the iglving of a préférence at that time, which Is 
voldable by the trustée as to such goods; and such taking of possession 
is also the obtainlng of a lien through légal proceedings, whlch is void 
under Bankr. Act July 1, 1898, § 67f, 30 Stat. 564, c. 541 [U. S. Comp. 
St 1901, p. 3449]. 

In Bankruptcy. On review of action of référée on claim of José- 
phine Lee. 

Alexander Dunnett, for claimant. 
Porter & Thompson, for trustée. 

WHEELER, District Judge. The claimant has mortgages oh the 
bankrupt's stock of hardware kept for sale, given more than four 
months before, the bankruptcy proceedings, made to cover "also new 
goods purchased to take the place of goods sold." According to the 
report of the référée $625 in value of the goods on hand at the time 
, of filing the pétition were there when the mortgages were made. She 
had previously proved an unsecured claim, and that is insisted to be 
a waiver of ail not there încluded. But the law does not seem to re- 
quire that ail claims should be brought into one. l^o good reason 
appears for holding that one should be barred by not being combined 
with the others, and there may be good reasons why secured and un- 
secured claims should not be put together. 

The principal (Question is as to the extent of thei sècurities to be de- 
ducted froni the face of the sëçured debts. The référée has found that 
it was understood between the claimant and the bankrupt, when the 
mortgages were made, that he' was to remain in possession of the 
goods, sell them in the ordinary côutse ôf the business, and use the 
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proceeds as he needed the same. Thîs provision îs said to hâve ren- 
dered the mortgages fraudulent as to creditors, and void as to the 
trustée. But no wrongful intention is found, and the efïect of the 
agreeraent itself would seem to be no more than a withdrawal of the 
property as fast as sold from the opération of the mortgages. Eth- 
eridge v. Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35 L. Ed. 171. The 
mortgage appears to be valid as to the goods on hand when it was 
made. The $625 avails of those goods in the hands of t!ie trustée 
are to be deducted from the claims. 

The title to the other goods, as vvell as thèse, îs governed by the 
laws of the state, ahhough what is a préférence under the bankrupt 
law must be controlled by that. Such a mortgage is vahd as to the 
after-acquired property, when followed by possession, without fraud- 
ulent intention, against insolvency proceedings, by the laws of the 
State as construed by its highest court (Peabody v. Laudon, 61 Vt. 
318, 17 Atl. 781, 15 Am. St. Rep. 903; McLoud v. Wakefield, 70 Vt. 
558, 43 Atl. 179), but not without possession (In re Allen's Estate, 65 
Vt. 392, 26 Atl. 591). Hère the référée has found that the claimant 
"was put upon inquiry and had reasonable cause to believe that Bail 
was insolvent before she so took possession of the goods." The ques- 
tion whether the possession would validly bring the after-acquired 
property into the mortgage, if the mortgagee knew, when taking it, 
that the mortgagor was insolvent, and took it to obtain a préférence, 
was expressly left undecided in Peabody v. Landon, was not alluded to 
in McLoud v. Wakefield, and was not involved or mentioned in Re 
Allen's Estate. This property was such that, before the possession, 
the bankrupt could, by the arrangement with the mortgagee, hâve 
sold, and would, by section 70 of the bankrupt law (Act July i, 1898, 
30 Stat. 565, c. 541 [U. S. Comp. St. 1901, p. 3451]), pass to the as- 
signée. The possession, which was long within the four months, 
was the operative thing that would work a préférence under section 
60, cl. "a," 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445] ; and such a 
préférence is voidable by the trustée under clause "b." The préférence, 
as such, was given by the bankrupt when his giving could be, and 
was, carried into effect. Wilsôn v. Nelson, 183 U. S. 191, 22 Sup. Ct. 
74, 46 L. Ed. 147. In that case the warrant of attorney to confess 
judgment was a usual mode of giving security in Wisconsin, where the 
case arose, and was long before the four months; but the efïective 
thing under it, within the bankrupt law, was held to be the confession 
of judgment, which, being within the four months, constituted a préf- 
érence avoidable by the trustée. 

And, further, the laws of the state provide for the taking and sale 
of mortgaged personal property by a public officer by virtue of the 
mortgage, and this mode of sale is exclusive. V. S. 2265-2268; 
Calkins v. Clément, 54 Vt. 635. This was done by the claimant, under 
the law, by a public ofïicer, which was like taking property on exécu- 
tion and would seem to be a légal proceeding, within clause "f of sec- 
tion 67 of the bankrupt law, 30 Stat. 564 [U. S. Comp. St. 1901, p. 
3449] , màking such proceedings void. By the law of the state, before 
such possession there was no valid lien upon this property ; by the 
bankrupt law this taking possession by the ofhcer for the purpose of 
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a sale ^as voîd. In thèse viewsthis daim is to be reduced $625 on 
accoùilt df thé jproperty on hand and covered by the mortgages when 
they were made, and not further on account of the after-acquired 
property. 

The référée has reported thàt the taking and préservation of the 
property by the ofScer has benefited the eistate: ■ '." 

By taking possession of goods. '. $ 1 00 

Paid rent ,, 73 00 

Care of property :.'. 2 50 

And moving goods 1 55 

., . $78 05 

This allowance seems to be proper. The other items of oflfîcer's 
fées and charges appear tb be properly disallowed. This sum of $78.05 
should be paid by the trustée and allowed to him as a part of the ex- 
penses of the estate. 

Secured claim, less $625, avails of security, allowed. 



In re GBRSTBL. 

(District Court, S. D Illinois. February 11, 1903.) 

1. Bankruptcy— JnRisDicTioiî CI' Court— CôMPELLiNG Sokrendeb dp Proper- 
ty BY BaNKBUFT. 

A court of bankruptcy bas jurisdiction and power to order a bankrupt 
to surrender to his trustée money Or property belonging to his estate, 
found to be in bis possession or under his control, and to enforce obé- 
dience to such order by imprisonment for contempt. 

& SaMK— CONCBALMENT OF PrOPBRTY— SuprnciENOT OF ErOOF. 

The ahswer of a bankrupt to a rule to sliow cause why he should not 
be required to surrender property or its pr'oceeds to his trustée, although 
under oath, is not conclusive on thé court, but It may inquire into ail 
the facts and clrcumstances; and where It is shown that a large amount 
of property was in the possession of the bankrupt a short time before 
the adjudication, whlch is not acçounted for in the Bchedules, and the 
bankrupt falls to make any crédible explanation, showlng what became 
of such property, and especially -when, instead of making a f air and f ull 
disclosure, he fails or refuses to explàin matters which should be within 
his knowledge, or to produce books of account and records such as would 
ordinarily be kept in his business, the court Is justifled in finding that 
the property or Its proceeds is still in his possession or under his control, 
and in orderlng him to surrender the same to the trustée. 

In Bankruptcy. On rule against the bankrupt to show cause 
why she should not be required to surrender property to the trustée. 

E. C. Kramer, Abbott & Edwards, and Lyon & Swarts, for trus- 
tée. , , 
James M. Graham and James M. Sutherland, for bankrupt. 

HUMPHREY, District Judge. In this case an involuntary péti- 
tion in bankruptcy was filed November 12, 1902. Receiver was ap- 
pointed November 15, 1902. Novembei' 20, 1902, there was an or- 
der on bankrupt to show cause why she should not be punished for 
contempt, for failure to turn over books and property to receiver. 
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Under this order, some books, papers, and checks were f tjrned over'. 
An order to show cause why she should not be required to turn over 
to the trustée ail papers, books, and documents relating to said 
bankrupt estate, together with $35,000 fraudulently concealed by 
her, and belonging to said estate, and in her possession and under 
her control, was entered January 12, 1903, returnable February 4, 
1903. 

Some objection bas been urged to the jurisdiction of the court to 
make the order herein prayed by the trustée. There can be no doubt 
of the power of the court in the preraises. The bankrupt law gives 
full authority to the court to enforce obédience to ail lawful orders, 
and to punish contempts for any disobedience. 

The rule entered January 12, 1903, required the bankrupt to show 
cause why she should not be required to turn over certain property, 
or the proceeds thereof, stated to be $35,000 in amount. For four 
days the court has heard testimony and arguments in the case. 
Counsel for the respondent contend that the answer to the rule, 
being under oath, is conclusive upon the court. I cannot accept that 
view. The question seems to be settled in this circuit, having arisen 
in the Salkey Case, 21 Fed. Cas. 235 (No. 12,253), 6 Biss. 269, be- 
fore Judge Blodgett, under the bankruptcy act of 1867 (Act March 
2, 1867, 14 Stat. 517, c. 176), and his décision confirmed, on appUca- 
tion for review, by Drummond, Circuit Judge. The same rule is 
followed in the Ninth Circuit, in Ripon Knitting Works v. Schreiber 
(D. C.) loi Fed. 810 (Hanford, District Judge), and approved by the 
Circuit Court of Appeals (104 Fed. 1006).* The rule in thèse cases 
is that the answer of the respondent is not conclusive on the court ; 
that the court may proceed to inquire into the facts, and where it has 
been shown that property has corne into the hands of the bankrupt 
shortly before the adjudication, that the schedules give no account 
either of this property or its proceeds, and that the bankrupt, by an- 
swer or by examination under oath, fails to make any crédible ex- 
planation, showing what became of such property, the court, when so 
satisfied, is authorized to consider the property or its proceeds as 
being still in the possession or under the control of the bankrupt, 
and to require by order that it be produced and delivered to the 
trustée, and, upon failure to obey such order, to punish by imprison- 
ment for contempt. A considération of ail the cases on the subject 
leads me to the conclusion that this is the law of the case. Many 
other cases could be cited. I hâve fully considered the case of Boyd 
v. Glucklich, 116 Fed. 131, 53 C. C. A. 451, together with ail other 
cases cited by counsel for the bankrupt, but my mind adhères strong- 
ly to the rule above announced. 

I hâve given careful considération to the évidence in the case, both 
at the time it was submitted, and from my notes made upon it at 
the time. The proof is conclusive that in January, 1902, the bank- 
rupt had a business at East St. Louis which was flourishing, and for 
at least a year had been apparently profitable. From an inventory 
made at that time, the stock invoiced at $18,600. This inventory was 
made for the bankrupt by her two sons, Abe and Morris Gerstel, 
who testifîed that it was made up from figures furnished by the heads 

1 43 a C. A. 682. 
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of various 4wtKi^nts of stock on hand, and was bfilieved at the 
time to be fairjy accurate. The business of the concern ran with 
apparent regularity through ail the months from January to July, 
showing goods reçeived and moneys deposited in the bank about as 
such a business, carefuUy handled/ would naturally show; the figures 
being, purchases from January to July, $22,722.14; payments for the 
same time, $20,725.25. In August the son Abe Gerstel went East, 
and made purchases in large amounts ; carrying with him the financial 
statement above referred ^o, as affording a basis of crédit. The 
Btatement was dated June 9, 1902, but the figures are the same as 
contained in that made for January i5thprevious, and the witness 
testifies that the stock in June was so, nearly the same as it was in 
/anuary that he did not regard it aS; improper to use the same figures. 
From August to November I2th, the date of the filing of the pétition, 
the manner of doing business changed abruptly, and is significant; 
the purchases during that time being $30,642.33, and the payments 
$8,088.15. Many of the goods represented by thèse large purchases, 
when reçeived at East St. Louis, were forwarded in unbroken lots to 
Memphis, where the respondent about that time opened a store. 
The figures above given hâve been obtained with the greatest diffi- 
culty. So far from assisting the trustée to arrive at the facts, the 
bankrupt and her children hâve thrown every obstruction in his way. 
The onîy book in évidence, kept during the entire time from January 
to November, was discovered by the trustée rather by accident than 
otherwise; and the absence of any daybook or cashbook, or other 
évidences by which business men keep track of their affairs, is a 
fact for which no satisfactory explanation bas been given. The court 
appointed two expert accountants to go over such books and papers 
as the trustée was able to procure. Thèse were the ledger above 
referred to, stubs of checkbooks, a bank passbook, and a few other 
scattering memoranda. Yet enough has been shown in the report of 
the accountants to satisfy the court that the figures above given, 
showing purchases and payments during the time in question, are in 
ail respects reliable. Thèse accountants agreed in the statement that 
the bankrupt should hâve had onband at the time of her adjudication 
$24,871.76, in addition to the $14,000 shown by her schedules, and this 
without allowing anything fpr the profits of the business. In ex- 
planation of this large déficit, the bankrupt, by her testimony and 
that of her children, seeks to explain the dissipation of the funds by 
varions forms of extravagance in living and other expenses. The 
testimony utterly fails to satisfy the court. It is in many respects 
highly incredible, and I am unable to bring my mind to the point of 
accepting it as at ail satisfactory to discharge the rule. The re- 
spondent and the other witnesses; are sufifering no mental disability. 
On the contrary, they are aboyé, rather than below, the average in 
that regard, and are sufficiently précise and exact in matters which 
they désire to explain, and utterly fail or refuse to explain other im- 
portant matters which they had a like opportunity to know, and which 
it would be to their interest to explain, if honest. The inévitable con- 
clusion from the testimony is that the respondent has in her p^jses- 
sion or under her control property, or the proceeds thereof, beloii^lng 
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to her estate, amounting in value to a large sum, which she has re- 
fused to turn over to the receiver or to the trustée, as ordered by the 
court. The exact amount in value of such withheld or concealed as- 
sels it is impossible to state, but allowing, by way of déduction from 
the déficit found by the accountants, for extravagant expenditures 
made by the members of the family during the months in question, 
and for losses of the business at Memphis while that business was be- 
ing conducted at Memphis, the sum of $9,871.76, would still leave in 
her possession or under her control property, or the proceeds thereof, 
which should be turned over to the trustée, amounting in value to 
$15,000. The estimated déductions for losses and extravagant ex- 
penditures are, in my judgment, considerably greater than the testi- 
mony would justîfy ; but as this is a proceeding in which the power 
of the court should be exercised with caution, and in which the court 
acts only upon évidence which satisfies beyond a reasonable doubt, I 
am disposed to give the respondent the benefit of such libéral déduc- 
tion. 

The court therefore finds that the respondent has in her posses- 
sion or under her control property, or the proceeds thereof, belong- 
ing to her estate, amounting in value to the sum of $15,000, and which 
she wrongfully withholds from the trustée; and the order of the 
court will be that she deliver over to the trustée money or property 
to the amount of $15,000 in value within 10 days, and in default there- 
of that she be committed to the Sangamon county jail until such 
order be complied with. 



WILLISCKOFT v. CARGO OF THE CYRENIAN. 

(District Court, W. D. New York. May 11, 1903.) 

Xo. 151. 

1. Shipping— Chariek — Demubrage. 

In the absence of a charter provision on the subject, to establish the 
liability of a charterer for demurrage on account of delay in loading or 
discharging, the owner has the burden of proving elther that the vessel 
was net loaded or discharged in accordance with the custom of the port, 
or that there was unnecessary and unreasonable delay through the fault 
or négligence of the charterer. 

2. Samb— Dei.ay in Loading—Awaiting Turn. 

A charterer is not liable for demurrage because seven days elapsed be- 
tween the tlme the vessel was ready to load with lumber and the com- 
pletion of her loading, the usual time for loading belng from three to 
four days, where the delay was due to the fact that she was required 
to wait her turn in accordance witli the custom of the port and the 
scarclty of labor, ail the available men at the port being engaged in load- 
ing the vessela ahead of her. 
8. Same— Delay in Discharging — Insuppicient Dockage. 

A vessel under charter has the right to expect the charterer to pro- 
vide sufficient dock room to enable her cargo to be discharged prompt- 
ly and continuously. in the absence of any extraordinary conditions, an.i 
the charterer is liable for demurrage where there is delay through his 
neglect to provide such dockage. 



If 1. Demurrage, see notes to Randall v. Sprague, 21 G. G. A. 337; Hager- 
man v. Norton, 46 G. C. A. 4. 
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. In Admiralty. Suit in rem agains^t cargo to recovçr demurrage. 

Harvey L. Brown, far libelant. 

Rogers, Locke &;Milburn (Edward W. Hamilton, of counsel), for 
respondents. 

HAZEÏrf, District Judge. This is a proceeding in rem for demur- 
raçe against 399,431 feet of lumber, the cargo of the barge Cyrenian. 
It is asserted by the libelant, owner of tbe chartered vessel, that he was 
unreasonably delayed in loading the cargo at French River, Ontario, 
the port of shipment, and also in unloading at the dock of the con- 
signée at Bufifalo, N. Y., the port of discharge. Np stipulation for 
delay or the number of days allowed for loading and unloading is 
contained in the bill of lading or coritract of shipment. Under such 
circumstances, it is the law that the consignée is liable for unnecessary 
or unreaspnable delay either in loading the ship or discharging 
cargo at the port of delivery. Liability is sought to be established 
upon a custom which was violated, and upon the failure of respondents 
to exercise reasonable diligence at the ports of loading and unloading. 
Inasmuch as the cpntract of affreigljtment is silent on the subject of 
such delay, the libelant assumes the turden of proof upon two proposi- 
tions, either of which, wheii provén, establishes his cause of action: 
First, he must show that the consignée was négligent in promptly 
loading or unloading the chartered vessel ; or, second, that the con- 
signée unreasonably violated the period. allowed for loading or unload- 
ing in the ordinary course of business of the port where the cargo 
was taken on or delivered. Riley v. A Cargo of Iron Pipes (D. C.) 
40 Fed. 605. A vessel owner, in the absence of an agreement cover- 
ing demurrage, may legally assume that the chartered ship will be 
loaded and unloaded in accordance with the prevailing custom of the 
port, and with such reasonable promptitude as the situation and cir- 
cumstances allow. 'fhis rule is,,by implication or tacit concurrence, 
a part of the agreement between the owner of the ship and the 
owner or cqnsignee of the cargo. En^pii'c Tr^iisp, Co. v. Phila. 
& R. Co., 7^ Fed. 920, 23 Ç. C. A. 564. 35 V. R. A. 623, and cases 
cited. 

Wherein' hâve the consignées omitted any obligation legally im- 
posed upori"them !* 'The daim of libelant is based upon the following 
facts: The Cyrenian, having been chartered by telegraph, inimedi- 
ately proceeded to, the Canadian port c>f French River, arriving there 
November. 22, .1.902. She was then ready to receivethe lumber cargo 
over her fàil. ' toading V?as not cômmenced Utttil' November 26th, 
and was Çompleted on,, December' ^st. . The usual time occupied in 
loading a vessel with, ;ïhe çapacityof; the Cyrenian at that port is 
three to four days. She was approximately delayed five days. The 
détention upon loading Was not unreasonable, nor could it hâve been 
avoided by the exercise oî ordinary diligence by the respondents. 
The proofs shows that, when the Cyrenian reported her arrivai at 
French Rixçj-,; three vesselswere in port awaiting cargoes of lumber 
at or near the dock where the Cyrenian was to load. It is the uni- 
versal maritime custom for vessels under such circumstances to load 
in turn. The loading of the Cyrenian cômmenced in turn, and with 
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reasonable dispatch. I am unable to perceive why faull should be 
attributed to the claimants. The évidence quite fuUy shows that what- 
ever détention occurred at French River was principally owing to the 
scarcity of labor, as the available labor was utilized by the vessels in 
turn. The libelant contends that the failure of the claimants to pro- 
vide an additional inspector for the lumber was the proximate cause 
of the delay. I am inclined to the beHef, however, that the scarcity 
of labor was the primary cause of the détention. The Cyrenian has 
no cause for complaint on account of the enforcement of this custom. 
It certainly would hâve been unreasonable to require that the labor 
which was accessible, or even a portion of it, should be taken from the 
vessels in port ahead of the Cyrenian to expedite her loading. The 
respondents were not to blâme for the dearth of labor. The port of 
French River is merely a lumber camp, many miles removed from rail- 
road or telegraph facilities. It is an isolated lumber shipping port, 
having a sawmill and dock and a limited number of workmen — no 
more than sufïicient to expeditiously load two vessels at the same 
time. It'is practically conceded that ail the available labor was hired 
to load the vessels in port. As the port was actually known to 
the owner of the Cyrenian, it may be assumed that he knew the pre- 
vaiHng local conditions. He was not justified in assuming whcn he 
accepted the charter that other vessels might not be in port. He 
might hâve guarded against the loss through détention by contract of 
afifreightment. It was not improbable that other vessels might be 
in port on his arrivai, and delay under such circumstance would 
necessarily follow. An additional number of stevedores could not 
hâve been employed. The shipper does not appear to hâve had any 
knowledge of the congested condition of the port, nor, indeed, of any 
scarcity of men to seasonably eiïect prompt loading. No négligence 
is therefore found against the respondents because of any détention at 
the port of French River. The Cyrenian arrived at the port of dis- 
charge on Saturday evening, December 5, 1902. Unloading was not 
commenced until Monday afternoon, and continued as long as there 
was available dockage. The libelant claims that the discharge was 
delayed because of failure to unload with reasonable promptitude. 
The usage of the port, as established on the hearing, justifies the 
finding that a vessel carrying lumber must be given dockage witb.in 24 
hours after arrivai. A reasonable time for the discharge of 400,000 
feet of lumber from a vessel of the dimensions of the Cyrenian is 
approximately two days. The rapidity with which a cargo of lumber 
is discharged dépends upon labor conditions, éléments, dockage facili- 
ties, and the order of precedence in which the vessel is by custom en- 
titled to be unloaded. A reasonable time, therefore, embraces condi- 
tions and éléments which tend to vary and modify the prevailing cus- 
tom of the port. The witness Etzredt, who was in chargé of the 
stevedores, testifies that on Monday there was a space on the dock 
where the lumber was to be piled for only 160,000 feet. He com- 
menced to unload with 18 stevedores, but was obliged to reduce their 
number on Tuesday morning to 8, because of insufficient dockage. 
Unfavorable weather, which the witness described as "an awfully 
blustering day," prevented work on Wednesday. On Thursday, abun- 
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dant dockage having been provided, the stevedores again t)egan to 
nnload, éompleting their uridertalcing on' Friday afternoon. The pré- 
pondérance of évidence shows that tnerewas a delay of one and a half 
days through failure ôf the consignée to supply the nècessary dockage. 
This hindered the work of the stevedores. Had sufïîcient space for 
imloading been promptly furnished, either before the vi?ork commenced 
or as it progressed, the barge would hâve been unloaded Monday 
afternoon and Tuesday. The vessej had the right to assume that 
dockage for piling the lumber wôuld be suppHéd with reasonable 
promptitude, and that when unloadihg commenced the lumber would 
be dischàrged continûously, and with customary dispatch, unless pre- 
vented by extraordinary conditions. The consignée must be held to 
pay dernurrage for oné and one-half dàys for unreasonable détention. 
On the facts proved the lieii for deipurrage has never been waived 
or abandoned. Witness Williscroft, the owner of the chartered ship, 
testifîes, and it is not; çontroverted, that the value of a barge such as 
the Cyrenian at the period of time when she was detained at the port 
of delivery is from $50 to $60 per day. The respondents, for the 
reasbns stated, will be held rèsponsible for the sum of $75, which I 
deem to be the measùre of damages sustained on account of the dé- 
tention. 



THÉ ALFRED W. BOOÏH. THE BARNEY DTJMPER NO. 3. 

BOOTH et al, T. MpRAN. 

(DIsU'ict Court, S. D. New York. June 4, 1903.) 

1. CoLiiisiOîT— Tow AND Vessei- AT Anchor— Depectivb Steerino Geah. 

A collision between the flrst of two tows on a long hawser and an 
ancbored seow held to hâve been due to the f ault of the tow whose steer- 
tng gear, had been out of order for soœe days to thé knowledge of the 
owners, by reagon of which she failed to follow the tug when the latter 
changea her Course to pass the anchored vessel, but sheered and brought 
about the collision, although both the tug and the rear tow passed at a 
safe distance; The tug fteM not In fauit, having no knowledge that the 
tow was Unmanageable and unable to foUow, as she should hâve done. 

In Admiralty. Suit for collision. 

Robinson, Biddle & Ward, for libellants Hughes and others. 
James J. Macklin, for claimants of No. 3 and the libellants against 
Moran. 
Wing, Putiaam & Burlingham, for claimant of the Alfred W. Booth. 

ADAMS, District Judge. On the I3th day of October, 1901, about 
7 o'clock in the morning, a collision occurred in New York Bay, be- 
tween the Barnèy Dumper No. 3, in tow, on a long hawser, of the tug 
Alfred W. Booth, çoming in froni sea, and the scow No. 23, iying 
alongside of the dredge Fin McCool, yirhich was at anchor about 800 
feet off 79th or 8oth Street, South Brooklyn. Both the dumper and 
the scow were injured. 

Hughes et al., the owners of No. 23, filed a libel against the Booth, 
allegihg that she was in fault for the collision, in failing to keep a 
proper lookout and in not avoiding the scow. , 
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Moran, the claimant of the tug, filed an answer, alleging that she 
passed the dredge and scow about 300 feet off, and had the tow fol- 
lowed, there could hâve been no colhsion but instead of doing so, 
No. 3 took a rank sheer to port, which was caused by her steering 
gear being out of order, and brought about the collision without any 
fault on the part of the tug. Moran also filed a pétition, under Rule 
59, to bring in No. 3. 

Booth et al., claimants of No. 3, filed answers to the libel and péti- 
tion, admitting that the steering gear of No. 3 was out of order, but 
alleging that it had become so through bad weather on the return 
voyage from sea and that the collision was not due to such fact but 
the fault of the tug in suddenly changing the course she was on to 
pass outside of the dredge and scow, to one between them and the 
Brooklyn shore, which brought about the collision, rendering it 
inévitable as far as No. 3 was concerned. 

Booth et al. also filed a libel against Moran to recover the damages 
sustained by No. 3, alleging in substance the same facts concerning 
the collision, and that those in charge of the Booth were négligent in 
changing her course and in passing too close to the scow. 

Moran filed an answer to the libel in personam, denying any négli- 
gence on the part of those on the Booth and reiterating the alléga- 
tions contained in his answer to the libel against the Booth. 

The testimony shows that the Booth had two light dumpers in 
tow, the No. 3 on a hawser about 900 feet long, and No. 10 tailed on 
to No. 3, on a hawser about 500 feet long. The tow was bound to 
Clinton Street, Brooklyn, and the tug, when near the scow, shaped 
her course to go to the eastward. The claim of those charging the 
tug with fault is, that she was headed directly at the scow and sudden- 
ly changed her course to the starboard just before reaching it and 
passed only about 30 feet ofif. No doubt the distance between her 
and the scow was not nearly as great as claimed by the tug, some 
300 feet, but upon the évidence, I conclude that although she probably 
changed her course when she was near the scow, she did so soon 
enough and passed a sufhcient distance away from the scow, to give 
the dumpers ample margin to foUow her safely. No. 10 did so, but 
No. 3 sheered to port and brought about the collision. The tow had 
been somewhat on the port side of the course of the tug after passing 
Fort Hamilton and when the vicinity of the dredge was reached, the 
wheelsman of No. 10 ported to follow the tug. Ordinarily a boat 
situated as No. 3 was, and where there is plenty of room, does not 
hâve to steer, as her movements are sufEciently controlled by the tug 
and the rear boat, but she is supplied with steering apparatus and the 
tug is justified in assuming that it is in good order and will be prop- 
eriy used, if necessary, to fulfil the tow's duty to follow the course of 
the tug. The efifect of the No. 10 porting was to throw No. 3's stern 
to the starboard, which gave her a heading to the port. This should 
hâve been resisted and a heading given her to the starboard by a port 
helm, but the steering apparatus was so much out of order that she 
practically had no port helm and the collision resulted. The claim 
on the part of No. 3 that the steering gear got out of order upon this 
trip through heavy weather is not sustained by the évidence, which 
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sHows that it had been so for seVeral days and that its condition was 
knOwn tb the owners but was not communicated in any way to the tug, 
whicH' was proceeding an a theory that the tow would observe the 
usual dîity of a tow undei- such circumstances. Some sheering on the 
part ôf No. 3 had been hoticed by the pilot of the tug on the way up, 
but it was naturally attrîbuted by him to neglect on the part of the 
wheelsman to follow closely where there was plenty of room, and he 
had no reaSon to believe if more accuracy should be needed, that the 
wheelsman of No. 3 would be unable to respond to the requirements 
of her duty. 

Alfhough I am not entirely satisfîeid that the tug observed ail the 
caution she should hâve in view of the course she was probably pur- 
suing, there is testimony tp sustain the claim that she was ordinarly 
careful, and inasmuch as the primary fault of No. 3 is so plainly estab- 
lished and sufificiently accounts for the collision, on a question of ap- 
portioniiient, thè tug is entîtled to hâve the doubt with respect to a 
contributing fàult on her part, resolved in her favor. 

Decree for the libellants Hughes et al. against No. 3. Their libel 
as to the Booth is dismissed. The pétition of Moran against No. 3 
is sustained. The libel of Booth et al. against Moran is dismissed. 



In re E. 0. THOMPSON'S SONS, 

(District Court, B. D. Pennsylvania. June 4, 1903.) 

No. 1,015. 

1. Bankruptct— Time por Pkoving Claims— Substitute or Ambnded Ci.aim. 
A clalm flled against a bankrupt estate after the expiration of the 
year flxe^ by the statute cannot be allowed as an amendment of, or 
substitute for, a prlor clalm which had been wlthdrawn without réser- 
vation 10 montlis before. 

3. Same— Liquidation dp Claim by Litigation. 

The claim of a surety for a bankrupt la not "liquldated by litlgation" 
wlthin the meanlng of Bankr. Act July 1, 1898, § 57n, 30 Stat. 561, c. 
541 [U. S.- Çomp. St. 1901, p. 3444], so as to entltle It to be proved after 
the expiration of the year fixed for provlng claims, because of litlgation 
between the principal creditor and the surety to détermine the latter's 
llability, where the amount was hot in controversy. 

In Bankruptcy. On certificate of référée concerning claim of E. G. 
Thompson's executors. 

C. Berkley Taylor, for estatè of E. O. Thompson, deceased. 
Julius C. L,evi, for trustée. 

J. B. McPHERSON, District Judge. E. O. Thompson's Sons, a 
trading corporation, was adjudged bankrupt on June 7, 1901. The 
business had been carried on in a room on Chestnut street, which was 
vacated about April ist, leaving two months' rent in arrears. The 
bankrupt's immédiate lessor was E. O. Thompson, who had taken the 
original lease from the owner of the premises, and continued to be 
liable to him for the rent. The owner presented a daim against the 
bankrupt estate for two months' use and occupation, February and 
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March, and also niade a demand upon E. O. Thompson — or upon his 
executors, who are the présent claimants — ^for rent during thèse two 
months, as well as for the rent afterwards accruing to September ist. 
The money was not paid, but on November 13, 1901, the claimants 
proved an unsecured debt agamst the bankrupt estate for $4,791.66, 
this being the rent for the period between April ist and September ist, 
making the proof under clause "i" of section 57 (Act July i, i8g8, 
30 Stat. 560, c. 541 [U. S. Comp. St. 1901, p. 3443]), which provides 
that: 

"Whenever a créditer, whose clalm against a bankrupt estate is secured 
by the individual undertaking of any person, falls to prove such claim, 
such person may do so in the creditor's name, and, if he discharge such 
undertaking in whole or in part, he shall be subrogated to that estent to the 
rights of the creditor." 

On December 4, 1901, the following communication was addressed 
to the référée by the claimants' attorney : "I also désire to withdraw 
the claim made by the executors of E. O. Thompson for rent in the 
E. O. Thompson case." The claim was thereupon marked withdrawn 
by the référée, and, although the paper remained in the referee's pos- 
session, this fact did not prevent the transaction from being complète. 
The owner continued to press his claim against the estate of E. O. 
Thompson in the orphans' court of Philadelphia county, and succeeded 
in having it allowed by the auditing judge. While exceptions to his 
award were pending before the orphans' court in banc, the claimants, 
on October 3, 1902, presented a new proof of claim for $6,708.31, 
embracing the rent for the period between February ist and Septem- 
ber ist. The proof was received by the référée on the theory that 
the first claim had been withdrawn for the purpose of substituting an 
amended claim. To this ruling the trustée objected, and I think his 
objection should hâve been sustained. So far as the record shows, 
the claim was unconditionally withdrawn in December, and there is 
no évidence that there was then any purpose of filing an amended 
claim. If, however, such was the claimants' intention, they had six 
months within which to carry it out, but for some reason they delayed 
until nearly 16 months had passed since the adjudication, and are now 
confronted with clause "n" of section 57, which déclares : 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year aftér the adjudication; or If they are liquida ted by litigation and the 
final judgment therein is rendei-ed within thlrty days before or af ter the 
expiration of such time, then within sixty days after the rendition of such 
judgment: provided, that the right of infants and insane persons without 
guardians, without notice of the proceedings, may continue six months 
longer." 

I see no escape from the positive déclaration of this clause. It 
cannot be successfully contended that the claim was in procès s of 
"liquidation" in the sensé borne by that word in the foregoing para- 
graph. If the litigation there referred to means litigation between 
the claimants and the bankrupt, no such dispute existed ; and, assum- 
ing it to include litigation between the claimants and third parties, 
by which the bankrupt estate may be afïected, although it is not rep- 
resented therein, the object of the contest between the owner and 
the claimants was not to liquidate a claim. The amount was not in 
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dispute. Tfae sole question waswhether E. O. Thompson's estate was 
liable, aitid if was not "liquidation" to détermine thàt controversy. 
The présent daim could hâve been proved in OctOber, 1901, just as 
readily as the claim îor $4,791.66 that was actyally presented. The 
amouijit bf'the présent clàim was known, the controversy was known, 
and therë was no need of further "liquidation." To permit a new claim 
now for a différent amount, after the year has gone by, seems to me 
a plain violation of the act. As I regard it, this is certainly a fresh 
claim, and not a mère amendment, for there was nothing of record to 
be amended. Re Moebius, 8 Am. Bankr. R. 59b, 116 Fed. 47; Re 
Mercur, 8 Am. Bankr. R. 275, '116 Fed. 655. 
The claini is therefore disallowed. 



SMITH T. BRITAIN S. S. CO., Umlted. 

CHELSEA JUTE MILLS V. SAMB. 

(District Court, S. D. New îork. May 28, X903.) 

1. Shipping— Oarbiasb of Goods— Rbsponsibility aptek Dischargb. 

;\Vhere, by the provision of a blU of ladlng, marchandise is to be de- 
llvered "frpm the shlp's tacliles where the ship's respoDsibility shaU 
cease," her liablUty, after tbe goods are dlscharged, is that of a bailee. 
charged with the duty to take ordlnary eare of the property for a rea- 
sonable lengtb of tlme, and not to abandon it, or negligently expose 
It to Injury. 

2. Samk—Liabihty for Injdey to Goods on Whabf— Dblat of Owneu in 

RemoVïng. 

Whefe the owners of a consignment of 6,400 baies of Jute, required by 
the bili of lading to take it from the ship's tackles, were duly notifled 
of the arrivai of the shlp and tlme of dlscharging, and on the flrst day 
removed over 1,200 bal^s, but did not remove any more until four days^ 
latèr, because it was more convenlent ta load it on lighters after the 
shlp had left her berth, the shlp was not liable for an injury by rain 
to a portion of the Jùte whlch she was compelled to unload on an uncov- 
ered part of the wharf 'because the shed under whlch the most of it 
was placed had been flUed, and where she covered it and took ail rea- 
sonable care to protect It from injury. 

In Admiralty, Actions tO recover for injury to cargo after dis- 
charge. 

Ernest A. Bigelow, for libelants. 
Convers & Kirlin, for respondent. 

HOLT, District Judge. Thèse actions are brought to recover dam- 
ages for injury caused by rain to baies of jute which were imported 
from Calcutta on the steamship Romford. The steamship discharged 
at a covered pier in Brooklyn, and, after the section of the pier at 
which the steamship lay, and which it was entitled to use, was en- 
tirely filled with cargo, the jute in question was placed on an un- 
covered portion of the piër, and was damaged by rairt. The pro- 
vision in the bill of lading that the merchandise was to be delivered 
"from thé ship's tackles, whef'e the ship's responsîbility shall ceasè,."^ 
fixed the respondent's liabilîty by contract, and made proof of eus- 
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tom inadmissible. Turnbull v. 87 Blocks of Marble (D. C.) 9 Fed. 
320; Turnbull v. Citizen's Bank (C. C.) 16 Fed. 145; The Kate 
(D. C.) 12 Fed. 881. The respondent's liability as to any merchan- 
dise, after it was discharged from the vessel, became that of a bailee, 
charged with the duty to take ordinary care of the property, and not 
to abandon it, or negligently expose it to injury. Tarbell v. Royal 
Exchange Shipping Co., iio N. Y. 180, 17 N. E. 721, 6 Am. St. Rep. 
350; The Boskenna Bay (C. C.) 40 Fed. 91, 6 L. R. A. 172; Richard- 
son v.Goddard, 23 How. 28, 16 L. Ed. 412; The Santee, Fed. Cas. 
No. 12,330, 7 Blatchf. 186; The Kate (D. C.) 12 Fed. 881. 

The libelants had due notice of the arrivai of the Romford im- 
mediately on her arrivai. Part of the jute had been discharged on 
Wednesday, March I5th, and notice of that fact was sent that day 
and received the next day by the libelants. On Friday, the I7th, 
further notice was sent that ail the goods would be out the next day, 
the i8th, and requesting immédiate removal. 6,427 baies of jute 
were imported. Of thèse, on March i6th, the lighter Deep River took 
342 baies, and the lighter Mary Gray 400 baies, and 500 baies were 
trucked away. No other jute was removed until March 20th and 
later. The entire covered section of the pier opposite which the 
Romford lay was filled with cargo, and when it had become iîlled 
some of the jute was placed outside on an uncovered part of the 
wharf. This part was floored, and the jute was placed on dunnage, 
and carefuUy covered with tarpaulins, but was somewhat injured 
by rain on the night of Saturday, the igth, and on Sunday, the 20th. 
There was room forward and aft of the steamer for lighters to lie 
opposite section A, the part of the pier where the Romford lay, and 
the steamer had the right to deliver goods from Section A through 
Section B, which was free from cargo ; and except in high winds light- 
ers could safely take cargo ofif from the open part of the wharf on 
the other side of the covered pier. 

It was the duty of the respondent to take reasonable care of the 
goods on the wharf for a reasonable time, and it was an equal duty 
of the libelants to remove their goods promptly. The évidence sat- 
isfies me that the libelants might hâve removed the merchandise 
before the Saturday night and Sunday on which it was injured. In my 
opinion, there was nothing to prevent lighters from working. The 
libelants appear to hâve intentionally waited until the Romford left, 
it being probably a little more convenient to load the lighters when 
lying at the part of the wharf where the Romford discharged the 
cargo. The first lot of jute was landed on the i6th, and on that day 
742 baies were lightered and 500 baies trucked away. ■ There does 
not appear any reason why the rest of the jute should not hâve been 
removed as promptly. Three days were certainly more than enough 
time in which to remove it. Tarbell v. Royal Exchange Shipping 
Co., iio N. Y. 180, 17 N. E. 721, 6 Am. St. Rep. 350. The re- 
spondent did not put any of the jute outside until the covered com- 
partment which it was entitled to use was fiîled. It cannot be that 
consignées can lie by and do nothing about removing their goods 
until a vessel has entirely filled the shed wherè she is unloading, 
and then hold her for damages because she has to put the rest of the 
123 P.— 12 
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cargo outside the shed. A \vh?irf is for the use of ttie steamship 
Company. It is not a place for the storage of mercha^dise until it 
is entirely convenient for the consignées to remove the goods. There 
is no proof that the weather was ;bad when the jute was placed on 
the uncovered part of the wharf. , There was no négligence in placing 
it there, if it had b.een promptly taken away. The neghgence was 
in leaving it there, and that was the négligence either of the libel- 
ants or of the lighternien. The-Boskenna Bay (C. C.) 40 Fed. 91, 
6 L. R. A. 172; The Kate (D. C.) 12 Fed. 881. 

My conclusion is that the hbels should be dismissed, with costs. 



THE COMMERCE. 

(District Court, S. D, New York. June 1, 1903.) 

1. Collision— Tow AND Anchorbd Bakgb— Pailukb to Sound Fog Signals 

AND TO KeBP LoOKODT. 

Evidence held to establish tliat at the time of a collision between the 
tow of a steam lighter and an anchored barge there was fog, and the 
barge was therefore in fault for not soundlng fog signals, and that the 
lighter was also In fault for havlng no lookout. 

In Adffliraîty. Suit for coUision. 

Benedict & Benedict, for libellant. 
Avery F. Cushman, for clâimant. 

ADAMS, District Judge. This is an action brought by the owner 
of the barge Frolic against the steamlighter Commerce for dam- 
ages caused to the Frohc by a collision with the barge Atlas, in tow 
of the Conimerçe, on a hawser about 50 fathoms long, in the early 
morning of the 24th day of September, 1901, while the Frolic was 
lying at anchprin New York Bay, off Greenville, New Jersey. The 
Commerce, with tow, was bound from Perth Amboy to New York. 

The controversy turns prinçipally upon whether or not, it was 
foggy at the time of the collision, Admittedly the Frolic had her 
proper lights set, but was not ringing a bell, as she should hâve been 
doirig if fog prèv^iled. There is ï^ ^i^pute as to the necessity of fog 
sigiials during the night up to 12 p'clock midnight. 
,' The master of the barge said.it cleared off at 12 o'dock and he 
went to bed in the cabin, whicli was above the deck. There was no 
9ther person on board, excçpting the çaptain's wife, who was also. in 
the: cabin aud she corroborâtes; lier husbâo^'s ; statements. T do 
npt attach muçh importance totheirtestimony. The keeper.of the 
Rpbbin's Reef l/ight was called by the libellant. : He said there was 
nd fog but his recollection waslargely dépendent upon the fact that 
thç record kept by hipi did not fhow that he biew the siren. 

I, consider that the Hbellant's^^esHmony is overcome by the posi- 
tive statements of several witijesses for the clainîant that fog pre- 
vailed at the tim.e.of the ,conision,'and by thç prpbabilities of the sit- 
uation. As the fog was npt cpntiquous, the value of the outside 
tèstimony produced by the clainîant, dépends largely upon the hour 
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of the collision, which is in dispute, the libellant claîming that ît oc- 
curred at 3.45 o'clock A. M. and the claimant that it happened at 
4.30 o'clock A. M. Without regard to such testimony, I conclude 
that the claimant has established its contention with respect to fog 
and that the barge was in fault for the failure to give the proper 
signais. 

The Commerce did not hâve a lookout. It was her plain duty to 
hâve one forward and she must be held in fault for the omission. 

Decree for the libellant for half damages, with an order of référ- 
ence. 



In re MANNING, 
(District Court, D. South Carolina. May 12, 1903.) 

1. BANKRTJPTCY— JURISDICTION OF CODKT— SUMMARY PrOCBEDINGS AGAINST AS- 
SIGNEE. 

A court of bankruptey Is without jurisdiction to bring beîore it a gên- 
erai assignée of a bankrupt by a rule to show cause why he should not 
be attached for contempt, and to adjudicate thereon his liability to ac- 
eount for money of the estate which came Into his hands while in the 
exécution of his trust, and before he was ousted therefrom by the pro- 
ceedings in bankruptey. 

In Bankruptey. On exception to order of référée. 

H. H. Newton and Mitchell & Smith, for creditors. 
T, I. Rogers, for bankrupt. 

BRAWLEY, District Judge. This is an exception to the judg- 
ment of the référée on the rule to show cause against B. F. Roper. 
The trustée of Manning fîled a pétition April 10, 1902, setting forth 
that "B. F. Roper, late alleged assignée of the said bankrupt, had in 
his possession on the 4th day of February, 1902, a large amount of 
money, to wit, $946.82, and that he had made a demand on said Roper 
to turn over the same to him as trustée, but that he had failed to do 
so," and prayed for an order requiring Roper to turn the same over 
to him forthwith. 

It appears that Roper had turned over to the trustée $677.80, but 
refused to pay the remainder, alleging that he had paid $200 to T. I. 
Rogers as attorney for a fee, in accordance with the terms of the as- 
signment made to him, and the remainder for costs and commissions 
connected with said assignment, the aggregate of said disbursements 
being $269.02, which he claims to hâve made "before any order or 
paper of any kind from this court, and in fact before said Manning 
was adjudged a bankrupt, and were made by the respondents in good 
faith." The pétition in involuntary bankruptey was filed January 21, 
1902, and January 3ist Mr. Newton, attorney for petitioning cred- 
itors, wrote a letter to Roper notifying him of the proceedings in 
bankruptey, and warning him not to make any payments out of the 
funds in his hands, and he was adjudged a bankrupt February i4th. 
On July I7th the référée issued a rule against Roper, requiring him 
to show cause within fîve days why he should not be attached as for 
contempt in failing to turn over the money as required, and upon 
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hearing qt theretum; aboyé referred to the référée discharged the 
rule, and this is an appeal from that judgment. 

Without expressing any opinion as to the sufHciency of the retum, 
the rule must be discharged for want of jurisdiction. Roper was not 
a party to the proceedings in bankruptcy. The letter of the attorney 
for thé petitioning creditors could not make him so, and the court 
in baijkruptcy has no jurisdiction by summary proceedings to collect 
money from parties who arpindebted to the estate of the bankrupt. 
Roper, having been ousted of his trust under the deed of assignaient, 
became Hable to an account for any moneys belonging to the estate 
of the bankrupt, but the question as to his obligation to pay over 
such moneys cannot be decided in a summary proceeding upon a rule 
to show cause. If he is indebted to the estate, he is entitled to the 
usual process of law in défense of any right which he may set up, 
and this is in the nature of a civil remedy for the recovery of money, 
to be enforced by exécution, and not by process for contempt. Mar- 
shall V. Knox, i6 Wall. 551, 21 L- Ed. 481. The précise question 
seems to hâve been determined by the Circuit Court of Appeals of 
the Sixth Circuit in Sinsheimer v. Simonson, 47 C. C. A. 51, 107 Fed. 
903, M^hich case was affirmed by the Suprême Court of the United 
States on appeal under the title Louisville Trust Company y. Co- 
minger, 184 U. S. 19, 22 Sup. Ct. 293, 46 h. Ed. 413. 



In re MANNING. 

(District Court, D. South Carolina. May 12, 1903.) 

1. Bakkkuptcy — H0MB8TBAD Exemption — Right to Kekp Land in Specie. 

It is the intent of the homestead laws that a homestead In real estate 
In kind shall be set aside wherever practicable, and a bankrupt is entitled 
to retaln thé land assigned as his homestead, although valued In excess 
of the llmit of exemption, on payment o( the exeess. 

In Bankruptcy. On review of order of référée. 

H. H. Newton and Mitchell & Smith, for creditors. 
T. I. Rogers, for bankrupt. 

BRAWLEY, District Judge. 'l'Iie above-named bankrupt having 
claimed a homestead in real estate, the trustée, John Calhoun, on 
April 12, 1902, filed with the référée, under form No. 47, the report 
of exempted property, as foUows : "The following is a schedule of 
property designated and set apart to be retained by the bankrupt 
aforesaid as his own property, under the provisions of the act of Con- 
gress relating to bankruptcy." Then followed a description of the 
land as follows: "Sixty-one acres of land bounded by lands of C. 
M. Weatherly, David Parish, E. J. Sawyer, and others, known as the 
'Parham Place,' in Marlborough county, S. C, valued at $1,419.00, 
the bankrupt to pay the surplus $419 in ten days, or same will be sold, 
and $1,000.00 paid him instead." 

It was claimed by counsel for bankrupt that they had no notice 
of the time of the filing of the above report, and it does not appear 
on any papers on file that any notice was served upon the bankrupt, 
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but it appears from statement of counsel that as soon as they were 
advised they filed with the référée exceptions thereto. Thèse excep- 
tions, filed May 20, 1902, with the référée, are that the valuation of 
$1,419 was excessive, that the appraisers appointed to value the pr'op- 
crty had placed on it a valuation of $1,000, and that the cash market 
value of the land was not more than $1,000. Thereupon Calhoun, 
as trustée, negotiated a sale of the land on May 29th to R. T. Drauhon 
for $1,419, receiving that sum in payment thereof, subject to the rati- 
fication of that transaction by the court. Upon the report of the 
trustée of his actings and doings in the premises the référée entered 
the foUowing order : 

"The court Is of the opinion that the trustée herein has placed a fair valua- 
tion on the property set offi to John Manning, bankrupt, as homestead exemp- 
tion, and It •would be impracticable to divide said land. The bankrupt should 
hâve been allowed for détermination such time as the law provides under 
rule 18, Gen. Orders, 32 C. C. A. xx, 91 Fed. xx, the trustée is required to 
apply to the court for authority to make private sale. The sale as above set 
forth was made in violation of section 58a (4) of the bankruptcy act, Act 
July 1, 1898, 30 Stat. 561, c. 541 [TJ. S. Comp. St. 1901, p. 3444]; therefore 
illégal, and order set aslde. The bankrupt allowed untll July 22, 1902, to 
accept the trustee's report." 

On July 18, 1902, the attorneys for Manning, bankrupt, filed with 
the référée their withdrawal of the exceptions filed by him to the 
allotment of homestead, and signified his acceptance of said allotment 
of homestead, and asks for its confirmation. On July 2ist attorneys 
for creditors filed their pétition for review of the order of the référée. 
Upon a hearing of the pétition for review and argument of counsel 
thereon, it appears to the court that the true intent of the homestead 
law is that a homestead in real estate in kind should be set aside 
whenever it is practicable; and while it commends the fidelity to his 
trust exhibited by the trustée in refusing to assign a homestead as 
of the value of $1 ,000 when the real value of the land claimed as such 
was much greater than the estimate of the appraiser, and commends 
his zeal in finding a purchaser for such land at its real value, yet it 
is of the opinion that the bankrupt was entitled to take the land as- 
signed as homestead upon the payment of the sum of $419, the amount 
in excess of the value to be allowed as homestead, and affirms the 
report of the référée in making such allowance. 

It is therefore ordered and adjudged that upon the payment by 
John Manning to the trustée of the sum of $419 the land above de- 
scribed as the "Parham Place" be assigned to John Manning as home- 
stead. 



In re MANNING. 

CALHOUN V. BANK OF CLIO, 

(District Court, D. South Carolina. May 12, 1903.) 

1. BAKKTînPTCY— -VorDAMLB PeEFKHEKCE — BXCHANGE OF SeCUIUTIES. 

A mortgage given by an insolvent within 4 months prior to his bank- 
ruptcy, to secure an existing indebtedness in lieu of other security which 

î 1. See Bankruptcy, vol. 6, Cent. Dig. § 266. 
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Is surrendered, consUtufes a pref ereù<îe, tinless the securlty surrenàered 
."was of equal value; and where such spcurity was of less value the mort- 
gagp Is voidable by the trustée as to the excess, If It appeàrs that the 
'cred^torknew or had, reasonable cause to belleve that the debtor was in- 
solvènt, and Intended thSreby to obtaln a préférence. 

In Bankruptcy. On pétition of trustée to set aside a mortgage as a 
préférence. ' 

T. W. Bouchier and G. P. Townsend, for the Bank. 
H. H. Newton and Mitchell & Smith, for creditors. 
T. I. Rogers, for bankrupt. 

BRAWLEY, District Judge. This case cornes up upon a pétition 
of Calhoun, trustée, fraying that a mortgage given to the Bank of 
Clio within four months of the adjudication in bankruptcy be de- 
clared void, and the return and answer of the Bank of Clio, and the 
testimony. 

The facts as disclpsed by the pleadings and testimôtiy appear to 
be as foUows: John Manning was a preacher, retired for âge, and 
engaged during the last few years in a mercantile business in the 
town of Clio, adYancing on agricultural liens to farmefs in the county 
of Marlbotough, and owriing several tracts bi land in that county, 
and appeàrs to hâve beeh in.January, iQoi, in good financial condi- 
tion, althotigh his mercantile busineés does not seem to hâve been 
profitable. Oh January lo, 1901, he obtained from the Bank of Clio 
$6,000, givirig three notes of that date, one for $2,120, payable Oc- 
tober 7, 1901 ; one for $2,123.33, payable November 7, 190 1 ; and 
one for $2,146.67, payable December 7, 1901. To secure the payment 
of thèse notes, he assigned and delivéred to the Bank of Clio a large 
number of accounts, agricultural liens, and bills of sale, the nioney 
having been borrowed from the bank to enable him to purchase fer- 
tilizers and other articles to be advanced to his customers on liens, 
etc. On May i, 1901, he obtained a further loan of $1,500 for the 
same purpose, gîving his note payable December 7, 1901, and as- 
signing and delivering additional notes, rent contracts, and liens. 
The face value of the notes, bills of sale, rent contracts, and liens 
assigned as security amounted to about $19,250. The year 1901, 
owing to the bad sea^ons, proved to be an unfortunate one for ail 
persons engagêd in agricultural opérations in that section. Col- 
lections were slow and difïicult. In October, Manning was pressed 
by one of his creditors, McNair and Pearsall, whose agent endeavored 
to obtain payment or security for the debt, and November iith, being 
then indebted to the Bank of Clio in the sum of $7,200, said Bank 
having previously collected about $680 on the collaterals held by it, 
Manning arranged with the bank for a further loan of $900 in cash, 
and for the additional sum of $1,000, the value of cotton collected 
by him on liens held by the bank, the whole aggregating $8,100, 
and to secure the same gave his notes for that amount, and a mort- 
gage upon the four tracts of land described in the pleadings, and the 
bank delivéred up to him ail of the liens, bills of sale, notes, and 
other collatéral held by it. It is this mortgage which is attacked. 
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the allégation of the pétition being that thèse coUaterals had become 
worthless ; that Manning was at that time insolvent, and on the verge 
of bankruptcy ; and that the Bank of Clio knew that Manning was 
insolvent, and took the mortgage, thereby obtaining a valid security 
in substitution for coUaterals that had turned out to be worthless. 

The solution of the question presented is not easy. The chief difii- 
culty lies in the fact that it is impossible at this late date to déter- 
mine with any approximation to accuracy the true value of the securi- 
ties surrendered at the time the mortgage was given. Only a small 
part of their face value was realized, and the expectation then in- 
dulged, that Manning would be able by the aid of the new loan to 
"pull through," was disappointed ; for on January lOth Manning 
made an assignment for the benefit of his creditors, and the pro- 
ceedings in bankruptcy shortly thereafter supervened. The pétition 
in involuntary bankruptcy was filed January 2ist, and adjudication 
foUowed February 14, 1902. The Bank of Clio contends that the fail- 
ure to collect a larger amount upon the coUaterals surrendered to 
Manning was largely due to the carelessness and inattention and lack 
of zeal on the part of Manning and of his assignée. It is impossible 
to détermine with anything like absolute certainty the correctness of 
this contention. The coUaterals turned over to Manning were in 
the main liens upon the crops of small farmers, the value of which 
depended entirely upon the crops, for the debtors were in the main 
persons of no substance. AU accounts agrée that the year 1901 
was the most disastrous ever known in that région, and I am forced 
to the conclusion that the securities surrendered to Manning were 
of doubtful value. At the date when the mortgage was executed, 
November iith, it must hâve been weU known to ail of the parties 
to the transaction that the collection of thèse claims was doubtful, 
if not impossible ; for at that time the cotton crop had probably so 
far matured as to make it comparatively easy of ascertainment that 
there would not be sufficient cotton in the possession of the debtors 
to enable them to pay their liens and other advancements, and the 
coUection of amounts due from the small crops of grain and other 
produce would necessarily entail great difHculty and expense. If 
Manning had been younger and more alert, he possibly might hâve 
coUected more than was actuaUy coUected ; but the officers of the 
Bank of Clio must hâve known, or hâve had reasonable cause to 
know, that he was not such a man, and at the time they took the 
mortgage and surrendered the coUaterals they must hâve known that 
they were surrendering. securities of doubtful value, and the security 
taken in lieu thereof must hâve been considered by them of higher 
value than that which was surrendered. 

Conceding ail that is claimed by them — that the Bank of Clio, 
as stated in its return to the pétition herein, "was not fully acquainted 
with his financial condition, and did not hâve àny knowledge that 
John Manning was, at that time, insolvent," and that they made the 
additional loan in good faith, believing that with such assistance 
Manning would be able to "pull through" — the fact remains that he 
did not pull through ; that within less than two months he was forced 
tq abandon ail hope of doing so ; and that in fact he had proved to 
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be itisélvefht and was adjudicated a bankrupt withih less than three 
mdriths àfter th« exécution of the mortgagfe. I must reach the con- 
clusion that, in the circumstances, there was sufficient ground for an 
ofdinârily prudent business màn to know that Manning was in a 
condition approaching inSolvency, and that the bank desirèd to save 
itself from the conséquences of insolvency by exchanging securities 
of doubtîul value for a sècufity of real value. 

There is nothing in the bankrupt law which forbids an exchange 
of securities,' and if a person, even while insolvent, makes such ex- 
change as will not diminish the value of his estate, it is unimpeach- 
able; but the court is boiind, when sudh a transaction is reviewed, 
to satisfy itself that the securities exchanged are of undoubtedly equal 
value. When a person is acljudged a bankrupt his property is seques- 
trated by law for equal distribution among his creditors, and ail 
transactions, pàyments, or transfers of property vi^ithin four months 
prior therèto are reviewable; and if it should appear that,. as the re- 
suit of any such transactions,' one creditoi* has obtained, or is likely 
to obtain, a greater percentâge of the estate than other creditors of 
the same clàss; such préférence must be surrendered so that equality 
may be preserved. In so faf as the môrtgàge secures the additional 
loan of $900 iri cash, advanced at the date of its exécution, and the 
$1,000, the value of the cott8n then in possession of the bankrupt, 
belonging to the bank, it should be sustained as being for a présent 
considération, and I ain of opinion that it should be sustained to the 
extent of the value of the collatéral surrendered. For reasons already 
stated, it is impossible to détermine accurately this amoûnt. Coun- 
sel for the bank has presented a "statemént of amounts collected by 
Manning, his assignée and trustée, out of Bank of Clio collaterals 
after the I2th day of November, A. D. iÇoi, showing such amount 
to be $2,lQ8iidi" Of this amOûnt the bank was entitled to 76 per 
cent., the othèr 24 per cent, being due to thfe Virginia-Carolina Chem- 
ical Company. The correctnesk of some of the items of this account 
is questioned by counsel for creditors. I will not attempt to pass 
upon the correctness of thèse items, and will take this statemént of 
the Bank of Clio' as representing correctly the amount which actually 
was, or might reasonably hâve been, collected. Seventy-six per cent. 
of this amount is $1,603.15; and the mortgage will be sustained as 
vâlid to the extent of this a,mount, and will be set asid'é as a préfér- 
ence as to the balance remaining due. Appropriate orders will be 
entered in conformity with thfs opinion,. providing that upon the fore- 
closure of the mortgage the Bank of Clio shall receive out of the 
pf-oceeds the surri of $3,502.15, and thàt as to the remainder of its 
debt it shall share pro rata with creditors in the balance, which will 
be turned over to the trustée for distribution among ail the creditors 
of the bankrupt. ' '[ 

; ; (May 18, 1903.) 

In the opinion ôf the court filed herein, May 12, 1^03, the value 
of the cotton belonging to the Bank of Cho, and Which, it allowed 
Manning to retaifl, was plàced as of the value ôf $1,0001 This amount 
should h^vè beeri $600; aiïd the said opinion is herëby' amended to 
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that extent, so that the mortgage is sustained as to the additional 
loan in cash of $900, and the value of the cotton $600, and the value 
of the collaterals exchanged $1,602.15, making in ail $3,102.15. 



In re WISEMAN et al. 

(District Court, E. D. Pennsylvania. May 22, 1903.) 

No. 1,321; 

1. BANKRUPTCT— PrOVABLB ClAIMS — LlABILlTT AS SuRETT. 

The liability of a bankrupt as surety on tbe bond of an adminlstrator 
Is not a fixed liability "absolutely owing," and as such provable against 
bis estate, where no final judgment or decree bas been rendered in the 
probate court of the state adjudging the liability of bis principal, but 
only a decree nisl, which, under the law of the state, is merely prc- 
liminary, requiring a further order to make it final, and where such 
decree had been suspended prior to the bankruptcy, leaving the matter 
pending and undetermined. 

In Bankruptcy. On certificate of référée concerning claim of 
George K. Hubbard's administrator. 

Rudolph M. Schick, for trustée. 

Harry S. Hopper and J. Barton Rettew, for creditors. 

J. B. McPHERSON, District Judge. The question for décision 
arises upon the following facts: John Wiseman, one of the bank- 
rupts, was a surety upon the bond of George L. Hubbard, adminis^ 
trator of the estate of George K. Hubbard. Afterwards George L. 
Hubbard was discharged from the administration of the estate, and 
his place was taken by the claimant, who is the administrator de bonis 
non. The claim arises in this manner: George L. Hubbard filed 
an account in the orphans' court of Philadelphia county, showing a 
balance due the estate. This account was audited in June, 1896, by 
one of the judges, in accordance with the practice of the court, and 
was duly vouched before him. He thereupon entered the customary 
adjudication in thèse words: "The balance composed as aforesaid; 
with interest on deposits or otherwise, if any, is awarded in equal 
shares in kind to the said children of the décèdent." This adjudica- 
tion was entered upon June 28th, and, according to the custom of the 
court, was merely a decree nisi, being subject to exception within a 
certain number of days. If no exceptions were filed, a final decree 
would hâve been entered in due course. On July iSth, however. 
the entry of such final decree confirming the adjudication was sus: 
pended until further order, this order being repeated in substance upon 
October I2th, and the account still rests in that position. The re- 
sponsibility of the administrator upon the account has not yet been 
determined. A decree nisi is preliminary in its nature, requiring a 
further order to complète it. R. R. Co. v. Fosdick, 106 Ù. S. 69, 
I Sup. Ct. 10, 27 Lr. Ed. 47; Young v. McPherson, 3 N. J. Law, 
895» 5 Ency. PL & Prac. 950. In another proceeding in the orphans' 
court, George L. Hubbard admitted that $10,000 of the sum appearing 
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upon his àccount had beén applied by him to the purposes of a part- 
nership îii which he was a member, but he averred that such ap- 
plication had been made with the consent of ail parties in interest. 
Afterwards, for some reason that does not appear, the orphans' court 
removed him from his office of administrator, and appointed the 
présent claimant in his stead. The administration bond upon which 
the bankrupt was surety was in the pénal sum of $6,000, and the claim- 
ant seeks to share in the bankrupt estate on the basi§ of the full 
pénal sum, his position being that George L,. Hubbard, the principal 
in the bond, was liable for $io,ooô to the estate of George K. Hub- 
bard, and therefore that the bankrupt, as his surety, is also liable to 
the same amount. 

The difficulty about this position, as it seems to me, is that the lia- 
bility of the principal has never been established by the final decree 
of any tribunal, and, until that has beéh donc, I think it is clear that 
the surety cannot be called upon to respond. The cases are uniform 
upon this subject, and many of them hâve been cited in the briefs of 
counsel. It is enough to refer to Commonwealth v. Stub, 11 Pa. 
150, 51 Am, Dec. 515. In each of the two cases upon which the réf- 
érée chiefly relies — Boyd v. Commonwealth, 36 Pa. 355, and Com- 
monwealth V. McDonald, 170 Pa. 221, 32 Atl. 410 — there was a final 
decree against the principal fixing the amount of his personal re- 
sponsibility, and, that being the case, the court held it to be unneces- 
sary to prove that a formai attempt had been made to collect from 
an absconding or insolvent principal. The first paragraph of the syl- 
labus in Commonwealth v. McDonald shows the point decided: 

"Whlle the llabUlty of the suretles of a trustée is contingent on the prin- 
cipal being flxed personally for the deht and his inablllty to pay, yet, where 
tlîê principal abscorids, conceals himself, or résides beyond the Jurisdiction 
of the court, or where by a decree of the orphans' court the dévasta vit of the 
principal is conelusively established, and his utter insolvency appears, an 
action will lie on the bond against the sureties, without proceedlug first 
against thé principal." 

In the case now under considération the alleged devastavit has 
not yet beën established by a decree of the orphans' court, and may 
nèver be established. The inquiry has been suspended, and it is at 
least conceîvable that it may end in his favor. Certainly no court 
would hold that he had misappropriated the money if he shôuld be 
able to prove that he had applied it with the consent of ail parties in 
interest. It seems to me, therefore, that the claim is not a provable 
debt. It is agreed that, if provable at ail, it must fall within clause 
"a"(i) of section 63 (30' Stat. 562, c. 541 [U. S. Comp. St. 1901, p. 
3447]). Re Gerson, 6 Am. Bankr. R. 11, 107 Fed. 897. But in my 
opinion that clause does not describe the bankrupt's obligation, be- 
cause the liability, conceding it to be fbced, was certainly not "abso- 
lutely owing'at the time of the filing of the pétition against him." 
Let us suppose, for the moment, that this claim should be permitted to 
share in the bankrupt estate. It is at least possible that during the 
further proceedings upon the accourit of George L. Hubbard he may 
satisfactorily explain the use of the money that is now complained of 
as a wrongful conversion, and that the final decree will eliminate that 
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sum from his account. We should then hâve the anomalous situation 
of one court compelling the bankrupt estate of a surety to contribute 
toward a loss from which another court had exonerated the prin- 
cipal. A liability cannot be absolutely owing which is subject to the 
possibility of defeat. 

The référée was right in his first report, disallowing the claira. The 
second report must be set aside. 



In re WISEMAN et al. 

(District Court, B. T>. Pennsylvanla. May 23, 1903.) 

No. 1,321. 

1. BANKRtTPTCT— PaRTNERSHIP OR InDIVIDUAI, DbBT. 

An Indebtedness contracted by a member of a partnership individually 
cannot be converted into a flrm obligation by Its entry on the books as 
such without the credltor's knowledge, or by the making of payments 
thereon by flrm checks, so as to preclude the créditer from proving it 
against the estate of the individual partner in bankruptcy. 

In Bankruptcy. On certificate from référée concerning claira of 
Ellen McGill. 

Rudolph M. Schick, for claimant 
J. Barton Rettew, for trustée. 

J. B. McPHERSON, District Judge. I regret to say that I find 
myself unable to agrée with the learned référée in his fànding of facts 
in this case. I hâve read the testimony with care, and it seems to 
me to estabUsh clearly the fact that the agreement in controversy 
was originally made with John Wiseman individually, and not with 
the fîrm of Wiseman & Wallace. This being so, of course it could 
not become an obHgation of the firm unless Mrs. McGill assented 
thereto. The fîrm could not be substituted as her debtor in place 
of John Wiseman unless she agreed to the change, and there is no 
évidence that she ever made any such agreement. It is true that 
the amount due her was entered upon the books of the firm, and that 
the monthly payments were made by checks of the firm out of part- 
nership funds, but obviously thèse facts could not of themselves change 
the character of the debt. It is not shown that she knew of the entry 
upon the books, and certainly it could make no différence to her 
from what source the monthly payments were made. The testimony 
leaves me in no doubt, therefore, that Mrs. McGill is entitled to make 
her claim against the individual estate of John Wiseman. 

Concerning the monthly payments, I agrée with the learned référée 
that they were not made as interest, and are, therefore, not obnoxious 
to the charge of usury. In this respect the report of the référée is 
confirmed, but his disallowance of Mrs. McGill's claim against the 
individual estate of John Wiseman must be disapproved. 
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In re SMITH. 

(District Court, B. D. P^nnsylvanla. June 9, 1903.) 

No. 1,432. 

1. Bankruptct — Waivhb oï' Libk— Acquiescbncb in Sale op Pbopbrtt. 

A landlord who had the right to dlstraln for rent, but who had notice 
that the stock and flxtures of the saloon owned by the banknipt tenant 
had been sold by the recelver, together with the llcense, for a lump sum, 
and although présent In court permitted the sale to be conflrmed without 
objection, cannot assert a clalm against the «iroceeds for rent, where the 
license was a valuable asset, and It would be Impossible to détermine 
what part of the proéeeds was produced by the stock and flxtures. 

In Bankruptcy. On certificate of référée concerning landlord's 
claim for rent. 

Henr^ N. Wessel, for trustée. 
Simpson & Brown, for claimant. 

J. B. McPHERSON; District Judge. The bankrupt was the hoîder 
of a liquor license in this cjty, and owned the flxtures in a rented 
place of business. At the feceiver's sale, $144.61 was bid for the 
stock and fixtures, ofifered separately, and $1,000 for the license. The 
stock, fixtures, and license were then offered as an entirety, and 
brought $3,500. The sale was on September i6th, and upon the i8th 
the receiver reported the sale to the court, and asked for an order 
of confirrhatidn, which was thereUpon granted. The landlord did not 
receive notice of the sale, but he did know when the pétition for con- 
firmation wOuld be presented, and although he was in attendance 
he made no objection to the sale or to the order. Several months 
afterwards he presented a pétition to the référée, averring that the 
stock and fixtures were subject to distraint for rent, and that he was 
therefore entitled, under the Pennsylvania statute (P. L. 1891, p. 122), 
to hâve a year's rent paid in fuU out of the proceeds of the sale; ar- 
guing that, as the sum bid for the license separately was only $1,000, 
$2,500 should be taken as the value of the stock and fixtures, and 
this sum should be applied to the claim for rent. The référée disal- 
lowed the claith on the gfoûnd that it was impossible to say how much 
of the fund produced by the sale was the product of the license, and 
how much was the prodùct of the stock and fixtures. I agrée with 
this conclusion^ which accords with two previous décisions in this dis- 
trict. Re Gerryj 7 Am. Bankr. R. 462, 112 Fed. 957, and Re Klap- 
holz, 7 Am. Bànkr. R. 703, 113 Fed. 1002. It is certain that no ap- 
portionment of the $3,500 can be madè with any degree of accuracy; 
for, while it iS tfUe that oflly $1,000 was bid for the license separately, 
and therefofé it may be contended with some degree of plausibility 
that the remaining $2,506 was bid for the stock and fixtures, it may 
be also contended, and with equal plausibility, that as only $144.61 
was bid for thè'stock and fixtures separately the license must hâve 
produced the balance of the $3,500. Clearly, the two lots as an en- 
tirety were more valuable than when ofifered separately, but the ex- 
cess of value cannot now be assigned to its proper source or sources. 
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Probably each lot contributed something to the higher price, but it 
would be a mère guess to attempt to say how much. If the land- 
lord had desired to object to the sale upon the ground that he had 
net received notice, his time for so doing was, at latest, when the 
pétition for confirmation was presented; for of this at least he had 
knowledge, and he was actually présent when the order was made. 
His acquiescence in the report and confirmation was a clear ratifica- 
tion of the sale in bulk, and a waiver of the failure to give him notice. 
The action of the référée in rejecting the daim is approved. 



THE ALBION. 

Pistrlct Court, D. Washington, N. D. June 6, 1903.) 

No. 2,442. 

1. Admikalty Jorisdiction — Torts — Personal In.jdrt on Wharf. 

An action to recover damages for a personal Injury received by libelant 
by falling from a dock -when attemptiug to go on board a vessel after 
dark, cliarged to bave been due to the négligence of tliose in charge of 
the vessel in removing the gang plank, is not maritime, and therefore 
not within the jurisdiction of a court of admlralty, where the right of 
recovery is based on the tort. 

2. Sbamen — Action for Personal Injury — Sufficiency op Libel. 

A gênerai allégation in a libel against a vessel to recover for a personal 
injury that libelant when injured was going on board pursuant to a 
contract of employment to serve on the vessel is Insufficient to show a 
contract relation affording a basis for recovery, where the libel does not 
allège the terms o£ the contract nor that shipping articles had been 
signed. 

In Adrniralty. Suit in rem to recover damages for a personal in- 
jury. Heard upon exceptions to the libel. Exceptions sustained. 

E. E. Cushman, for libelant. 
James Kiefer, for claimant. 

HANFORD, District Judge. According to the libel in this case, 
the libelant in attempting to go on board the steamer Albion after dark, 
on account of the removal of a gang plank which he expected to iind 
Connecting the steamer with the slip at the end or side of the dock 
to which she was moored, walked overboard, and sustained severe 
Personal injuries, disabling him permanently, for which he has brought 
this suit in rem against the steamboat to recover compensation. 
From the allégations of the libel it is to be inferred that the claim 
for damages is based upon a charge of négligence upon the part of 
the officers and crew of the steamer in having removed the gang 
plank. It is alleged, however, that the libelant was going on board 
the steamer pursuant to a contract of employment by which he was to 
serve as cook, but it is not alleged that shipping articles were signed, 
nor that his engagement was for any particular voyage or term of 
service. 

ï 1. See Adrniralty, vol. 1, Cent Dlg. § 225. 
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A légal liabîlîty for, damages in a case of this character must Be 
based eifher upon a tort or upon the contract relationship of the libel- 
aht to the steamer. If, the casé is founded upon the alleged tort, 
no suit in admiralty can be maintained, because the jurisdiction of 
admitîilty extends bnly to torts committed afloat upon navigable 
water. .Wharfs and structures çonnected with the solid earth are 
not maritime vessels, and injuries suffered thereon do not constitute 
maritime torts cognizable in a court of admiralty, even though the 
cause of the injury may hâve originated on board of a vessel moored 
alongside or in neàr proximity. Hughes on Admiralty, pp. 17S-182; 
The H. S. Pickands (D. C.) 42 Fed. 239. 

The libelant cannot recover upon any contract obligation, for the 
reason that the libel does not sufficiently set forth the making of a 
valid contract with definite terms and conditions to form the basis 
for estimating damages. 

Exceptions to the libel sustained. 



In té DOCKHR-S'OSTER CO. 

(District Court, H. D. Pennsylvanla. June 8, 1803.) 

No. 1,509. 

1. Bankrcptot— Pétition TO ExPDNGB Claim— Phactioe. 

UMer the provisions of gênerai orders In bankruptcy No. 87 (91 Fed. 
xxxvl, 32 0. C- A. xxxvl), wMeh éxtend the equlty rules to proceedlnga 
In equlty Instltuted for the purpose of carrylng Into effect the provi- 
sions of the act, the fallttre to file an answer to a pétition seeking to 
expunge a. daim justifies a decree pro confesso under rule 18, carrylng 
the ordinary incidents and conséquences of such a decree. 

S. Samk— JEffbct of Amkndikg Act. 

The amendatory act of February 6, 1903, c. 487, 82 Stat. 801, by Its 
express terms does not apply to nor afCect any proceedlng Instltuted be- 
fore it took effect, and In such proceedings ail of the provisions of the 
original act are to be enforced the same as though not amended. 

8. Bamk— Evidence of Insolvbnct. 

The books of a bankrupt are compétent évidence on the question of 
his insolvéney wlthln four monthfe of the date of the flUng of the péti- 
tion, and whlle not concluslve are ordlnarlly Important! évidence entitled 
to much weight; the schedules and Inventory and appralsement are also 
évidence on the same question. 

In Bankruptcy. On certificate of référée. 

C. Wilfred Cottard,' for pîetitionihg creditors. 

George W., Càfr and Benjamin Alexander, for «undry creditors. 

J. B. McPHERSON, District Judge. On the severa! questions ar- 
gued by counsel, my opinioh is briefly as follows: 

I. Undéf the provisions pf geheral order No. 37 (91 Fed. xxxvi, 32 
C. C. A. xxxvi), which exteild the equity rules of the Suprême Court 
to "proceedings in equity instltuted for the purpose of carrying into 
effect thé provisions of the act, or for enforcing the rights and remé- 
dies given by it," failure to file an ansvirer to a pétition seeking to 
expunge a claim justifies a decree pro confesso, under rule 18, carry- 
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îng the ordinary îficidents and conséquences of such a decree. The 
pétition is not before me, and I am therefore unable to say whether 
its averments on the subject of insolvency are sufficiently précise and 
definite to be taken as true, or whether they require proof to be 
offered by the petitioner. This matter can be determined by the réf- 
érée, and his ruling reviewed, if necessary. 

2. I am unable to agrée with the learned référée in the conclusion 
that, by reason of the amendments of February 5, 1903, section 57g 
can no longer be enforced, even in proceedings such as this, that 
were undetermined when the amending act was passed. He regards 
this clause as pénal, and holds that it cannot now be enforced, be- 
cause after a pénal statute has been repealed it cannot be enforced 
even in a proceeding that has reached the point of judgment. But 
the difïiculty about this position is that section 57g has not been re- 
pealed as to pending proceedings, for section 19 of the act of 1903 
(Act Feb. 5, 1903, c. 487, 32 Stat. 801) expressly déclares "that the 
provisions of this amendatory act shall not apply to bankruptcy cases 
pending when this act takes eflfect, but such cases shall be adjudicated 
and disposed of conformably to the provisions of the said act of July 
I, 1898." The meaning of this language seems to me to be so plain 
that discussion is difficult. It was evidently intended to furnish a rule 
that would avoid many embarrassing and difficult questions, and I 
think it means just what it seems to say, namely, that the act of 1903 
applies to ail cases begun after the act was passed, but does not apply 
to any case that was then pending. Some apparent anomalies will 
of course resuit for a short time, but they often accompany a change 
of législative pohcy, and furnish no reason for declining to carry a 
plain statutory command into eiïect. I hâve no doubt, therefore, that 
section 57g of the act of 1898, 30 Stat. 560, c. 541 [U. S. Comp. St. 
1901, p. 3443], governs the présent case, as if the amendatory act had 
not been passed. 

3. The books of a bankrupt are évidence on the question of insol- 
vency within four months of the date of filing the pétition. They 
are not conclusive upon this subject, for they may be incomplète, 
incorrect, or fraudulent, but ordinarily they are . important évidence 
and entitled to much weight. The schedules and the inventory and 
appraisement are also évidence upon the same question. 

4. Under the order of this court enter ed May 3, 1899, I think the 
petitioner should enter security for costs before proceeding further 
with the examination. The security should be conditioned for pay- 
ment in case he shall be ultimately adjudged liable, thus leaving thef 
question of liability open for future considération. 
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STBBN V. tJNITÉD STATES. 

(CJlrcuît Court, S. D, NéW York. AprU 20, 1801.J 

No. 3,022. 

1. OusTOMB Ddhes-^Classification— COTTON Cloth— Fabrics. 

Partly flnlshed articles mafle ht cotton cloth are "fabries," wlthln the 
meanlng ot that term as used In paragraph 310 of the tariff act ot 1897 
(Act July 24, 1897, 30 Stat. 178, c. 11 [U. S. Comp. St. 1901, p. 1659]). 
where !t Is prescribed that the expression "cotton cloth" "shall be held 
to Include ail woven fabrics of cotton in the pièce or otherwise." Ac- 
eordingly, cotton portières and table covers, woven with a border and a 
selvedgé and eut to the size atid form of the article as Intended for sale 
and use, but needlng to bè trimined, or hemmed and f ringed; before 
they can be used, are dutiable as cotton clpthj and not as "manufac- 
tures of cotton not specially prflvided for," under paragiaph 322 of said 
act (30 Stat 179 [U. S. Comp. St 1901, p. 1661]). 

Appeal by the importer from a décision of the board of United 
States gênerai appraisers (Gi A. 4568) which affirmed the décision of 
the collector of customs at the port of New York. 

In the opinion of the board, by Fischer, gênerai appralser, the goods under 
appeal are described as foUows: "The protest under considération relates 
to cotton portières and cotton table covers. The portières are woven in 
lengths of 50 to 60 yards, 50 inches'wlde; a border and a selvedgé being 
produced in thé weàylng every 3 meters. They are then taken from the 
loom and eut Into pièces 3 meters long, thus making an article 50 tnches 
wlde and 3 metçrs long, and are imported in that condition. The table 
covers are also woven in the pièce, 50 inches wld,e, and are taken from the 
loom and eut Into articles 60 Inches square, and feo Imported." It is stated 
further that the articles hâve been woven with a- border and a selvedgé, and 
hâve been eut to the size and form , of the article as intçnded for sale and 
use, and that the table covers must be trimmed, and the portières trimmed, 
or hemmed and fringed, béf ofé they can be used. Tlie board concluded as 
follows: "We hold (1) that the phrase, 'woven fabrics in the pièce or other- 
wlse,' as used in paragraph 31D ot the act of July 24, 1897, 30 Stat. 178, c. 
11 [U. S. Comp. St. 1901, p. 1659], Includes only pièce goods, although they 
may be woven In sueh form as to adapt them for use as completed articles; 
(2) that the articles of cotton, such as table covers, portières, curtains, etc., 
eut to the prdper size and form for use as such, and so known commercially, 
whether fringed, trimmed, or hemmed, or not so treated, are no: longer pièce 
goods, but are manufactured articles, and are not Included. In the phrase, 
'woven fabrics In the pièce or otherwise,' as used In paragraph 310. Such 
articles are dûtiabje as manufactures of cotton not specially provided for, 
under paragraph 322, 30 Stat, 179 [U-, S. Comp. St. 1901, p. 1661], and not 
as cotton cloth. Thé protest is overruled and the décision of the collector 
a:fflrmed." 

W. Wickham Smith, for appellant. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandîse în question com- 
prises portières and table covers of woven cotton cloth. They were 
assessed for duty as "manufactures of cotton not specially provided 
for," under the provisions of paragraph 322, tariff act of 1897 (Act 
July 24, 1897, 30 Stat. 179, c. II [U. S. Comp. St. 1901, p. 1661]), 
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and were claimed to be dutiable as cquntable cottons by virtue of the 
provisions of paragraph 310 of said act (30 Stat. 178 [U. S. Comp. 
St. 1901, p. 1659]). 

It is unnecessary to consider the contention of counsel for the 
United States based upon the fînding of the board. The décision of 
the board was evidently predicated upon its conclusions reached in 
the McBratney Case, which said décision has since been reversed by 
the circuit court (99 Fed. 424) and the Circuit Court of Appeals (45 
C. C. A. 37, 105 Fed. 767). In view of the language of said para- 
graph 310, which is "held to include ail woven fabrics of cotton in 
the pièce or otherwise," it is clear that thèse goods are cotton cloth, 
within the meaning of said paragraph, and should hâve been assessed 
accordingly. 

The décision of the board of gênerai appraisers is reversed. 



UNITED STATES v. WANAMAKER. 

(Circuit Court, E. D. Pennsylvanla. May 28, 1903.) 

Nos. 6, 6. 

1. CusTOMS DuTiES— Dkess Pattbrns. 

Women's dress goods in single pattems, comprising the materlal for 
the body of a dress and for trimming the same, In separate lengths or 
pièces, wool being the foundation of both materlal and trimming, em- 
broldered in sUk, was taxable for duty as "women's and chiidren's dresr< 
goods," under Tariff Act 1897, par. 369 (Act July 24, 1897, 30 Stat. 151. 
c. 11 [tr. S. Comp. St. 1901, p. 1667]), and not as embroideries and articles 
embroldered by hand or machine, made of wool, or of which wool is 
a component materlal, under paragraph 371. 

Appeals from Board of General Appraisers. 

Wm. M. Stewart, Jr., and James B. Holland, for the United States. 
Thomas S. Gates and Frank P, Prichard, for défendant. 

J. B. McPHERSON, District Judge. The articles in controversy 
are thus described by the board: "The merchandise in question con- 
sists of women's dress goods in single pattems, each pattern compris- 
ing the material for the body of the dress and the material for trim- 
ming the same, in separate lengths or pièces. Ail of said material, 
both for foundation and trimming, is embroidered in silk." The goods 
being a woolen fabric, the collecter levied duty under paragraph 371 
of the act of 1897 (Act July 24, 1897, 30 Stat. 151, c. il [U. S. Comp. 
St. 1901, p. 1667]), relating to "embroideries and articles embroidered 
by hand or machine, * * * made of wool or of which wool is a 
component material." The board sustained the importer's protest, 
and held that the merchandise should be classified under paragraph 
369 as "women's and chiidren's dress goods," because this paragraph 
is the more spécifie of the two. In this ruling I agrée without hésita- 
tion. Even if thèse embroidered pièces of woolen cloth were known 
to the trade exclusively as "robes"— the évidence shows that, while 
they are generally called by that name, they are also properly and fre- 
123 F.— 13 
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queptly described as "dress goods"— it is clear that they are neverthe- 
less a well-known , subclass of df ess goods, and are theref ore more 
definitely pointed out lijy paragraph 369 than by the much more gên- 
erai language of paragraph 371. 
In eaçh case the décision of the board of appraisers is afïîrmed. 



CHICAGO DIRECTORY 00. v. UNITED STATES DIRBCTORY 00 et al. 
""■"< (Circuit Court, S. D. New York. AprU 22, 1903.) 

1. CONTKMPT — Î"ABRICATING EVIDENCE. 

Défendants adjudged guilty of a contempt of court in fabrieatlng cer- 
tain pages of a directory alleged to infringe a copyright, and presenting 
the sapie to the court a,s évidence on the hearing of a motion for a pre- 
llminary injunctlon. 

On Motion to Commit Défendants Dwyer and Fallon for Contempt 
of Court. 

Stephen H. Olin, for the motion. 
Charles E. L,e Barbier, opposed. 

LACOMBE, Circuit Judge. The afïiant Harry S. Spidell, being 
absent in Pittsburg, was not produced and tendered to défendants for 
cross-éxamination. For that reason his afïidavit and the afiSdavits 
filed by défendants in answer to it hâve not been considered, and are 
no part of the record upon which this décision is based. They may 
be withdrawn by the parties presenting them. 

There are many contradictions in the afifidavits presented by the 
respective parties ; but a careful review of the whoje case, and an 
analysis of the évidence aflforded by the documents on file, has clearly 
convinced the court that, subséquent to the service of the order to 
show cause whyjnjunction should not issue, the défendants fabricated, 
or caused to be fabricated, 16 pages which were presented on their 
behalf to the court, as being the first 16 pages of their Chicago sec- 
tion of Directory as the same existed before the motion was made, 
when in trijth and in fact the genuine i6 pages were marlcedly différ- 
ent therefrom; This is a very gross pièce of contempt, and the only 
reason the. imprisonment prescribed therefor is made so brief is be- 
cause the same acts constitute a criminal offense, for which, despite 
the infliction of penalty for contempt, the guilty parties may be im- 
prisoned. 

Each of the défendants, Fallon and Dwyer, is fined $1,000, one-half 
to the United States, one-half to complainant, and is committed to 
jail for 10 days, and until the said fine is paid. 

T 1. See Contempt, vol. 10, Cent. DIg. § 82. 
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EICE et al. V. UNITED STATES. 

(Circuit Court, E. D. Missouri. April 12, 1892.) 

No. 3,539. 

1. CusTOMS DuTiES— Apportionment of Cost of Coverinqs. 

Section 19 of the customs administrative act of June 10, 1890 (26 Stat. 
139, c. 407 [U. S. Comp. St. 1901, p. 1924]), in requiring, as to imported 
merchandise subject to a duty regulated by its value, tbe inclusion in 
such value of the cost of the coverings, provides no method for appor- 
tioning the cost of the coverings when they contain merchandise of dif- 
férent kinds. Béld, that such method of apportionment must be adopted 
as seems most équitable and just, and that, with regard to hosiery in 
lots of différent values, contained in the same outside cases, where eaci 
dozen of the hosiery occupied about the same space, the cost of the cases 
should be distributed among the différent lots according to the number 
of dozens of the hosiery, and not according to value. 

Appeal by the importers froni a décision of the board of United 
States gênerai appraisers (G. A. 525) which affirmed a décision of the 
surveyor of customs at the port of St. Louis. 

Rowell & Ferriss, for appellants. 
George D. Reynolds, U. S. Atty. 

THAYER, District Judge (orally). This controversy concerns the 
duty upon a lot of hosiery imported by Rice, Stix & Co. They im- 
ported II cases of hose and half hose, containing in the aggregate 
1,7985^ dozen. The controversy arises over the duty on 152J4 dozen 
of hose of this importation. The government claims that the 152^ 
dozen were worth $2.01 per dozen, and that the duty on them, under 
paragraph 353 of Schedule I of the Tarifï Act of October i, 1890 (26 
Stat. 592, c. 1244), is 75 cents per dozen, and, in addition, 40 per cent, 
ad valorem. The importers, on the other hand, claim that the value 
of the hose is $1.99 per dozen, and that the duty, under the same sec- 
tion of the tarifï act, is 50 cents per dozen and 30 per cent, ad valorem. 
The difiference in the duty on the 152^4 dozen is $68.62, according as 
the one or the other view of the law prevails ; and the différence in 
the estimâtes of value in this case arises from the manner in which 
the cost of the outside casing of the packages is distributed or pro- 
rated among the 1,798^^ dozen of hose constituting the importation. 
The nineteenth section of the customs administrative act of June 10, 
i8go (26 Stat. 139, c. 407 [U. S. Comp. St. 1901, p. 1924]); provides 
that, when an ad valorem duty is imposed on an article, the cost of 
the carton or casing shall be included in determining the value. In 
this case the customs ofEcers prorated the cost of the exterior casing 
among the several lots of hosiery according to the value of the re- 
spective lots, as there were three kinds of hose of différent value. 
Oîî cne other hand, the importers prorate it among the three classes 
of hose at so much per dozen, without référence to their value. The 
customs law does not contain any provision concerning the method of 
apportioning the cost of the outside covering in a case of this charac- 
ter. Therefore the court must adopt such method as seems most 
équitable and just. Inasmuch as the articles contained in the 11 
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packages were ail of the same gênerai kind (that is, hose), and as 
each dozen hose occupied about the same space, the court is of opinion 
that in this instance theimporters' theory should be adopted. That 
is to say, each dozen of the différent kinds of hose should pay the same 
proportion of the cost of the outside casing. Cases may arise, how- 
ever, where it would be more just to apportion ot prorate the cost of 
the ptit^ide casing, when the package contains difïerent articles of 
différent value, among the différent articles in proportion to their 
value. But this is a case where justice requires that the apportion- 
ment should be made equally, at so much per dozen. 
Judgment will be entered against the government for $68.62. 



UNITED STATES v. BORGFELDT. 

(Circuit Court, S. D. New York. January 16, 1900.) 

No. 2.757. 

1. CusTOMS DuTiBS— Classification — Ornambntation oh Dbcobatiok— Bot- 

TLB StOI'PEKS OP CHINA OR PoBCELAIN. 

Bottle stoppers of china or porcelain, on which there hâve been printed 
In various colors firm names, and trade-marks indlcated by varions de- 
vices, such as a monogram, a star, a bird, a lion, etc., are not orna- 
mented or deeorated, wlthln the meanlng of paragraphs 84, 85, Tariff 
Act Aug. 27, 18Ô4, 28 Stat 512, c. 349, relating to various kinds of eartli- 
enware when "not changea in condition by superadded ornamentation 
or décoration" (paràgraph 84), and when "printed or otherwise deeorated 
in any manner" (paràgraph 85), and are dutiable under the former, and 
not the latter, of thèse provisions. 

Appeal by the United States from a Décision of the Board of 
United States General Appraisers (G. A. 4,073), which Reversed a 
Décision of the Collector of Customs at the Port of New York. 

Following is the opinion of the board in the case appealed (Somer- 
ville, General Appraiser): 

The goods are porcelain or china bottle stoppers, upon which are printed 
the names of manufactures, or of the commercial firms by whom they are to 
be used, and their places of business, including. In some Instances, trade- 
marks indlcated by a monogram, star, shleld, creseènt, a bh-d, lion, or other 
device, as shown by the accompanying samples Introduced in évidence at 
the hearing. The colors used are In some cases black only; in others, black 
with red or Wue, one or both. The stoppers are glazed and flred, so as to 
render the colors, permanent, and it appears from the testimony that they 
are not bought or sold in the trade as deeorated china. They were assessed 
for duty at 86 per cent, ad valorem under paràgraph 85 of the tariff act of 
August 27, 1894, 28 Stat. 512, c. 349, which reads as follows: 

'■85. China, porcelain, parian, bisque, earthen, stone, and crockery ware, 
including plaques, ornaments, toys, charràs, vases, and statuettes, painted, 
tinted, enanjeled, printed, gilded, or otherwise deeorated in any manner, 
thirty-flve per centum ad valorem." 

The clalm made by thé appellants is that the merchandise Is dutiable at 
30 per cent, ad valorem under paràgraph 84 of sald act, which reads as 
follows: 

"84. China, porcelain, parian, bisque, earthen, stone, and crockery ware, 
Including plaques, ornardents, toys, charms, vases, and statuettes, white, not 
changed In condition' by superadded ornamentation or décoration, thirty per 
centum ad valorem," 
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Construing the two paragraphs together as statutory provisions in pari 
materia, it would seem that tlie descriptive terms, "painted, tinted, enam- 
eled, printed, gilded, or otlierwise décora ted in any manner," used in sald 
paragrapti 85, must t>e in the nature of a "superadded ornameutation or 
décoration," within the meaning of paragraph 84. It was so held by a for- 
mer board in Re Davis, G. A. 3,712, from which no appeal was taljen by the 
govemment. A trade-marli, in our judgment, is not such an ornamentation 
or décoration. It has been deflned in various court décisions to embrace "a 
name, symbol, figure, letter, form, or device, adopted and used by a manu- 
facturer or merchant to designate the goods he manufactures or sells and 
to distiaguish them from the goods of another." It "may consist in the 
name of the manufacturer or the mercliant (provided it be written, printed. 
branded, or stamped in a mode peculiar to itself) in a seal, letter, cipher, 
monogram, or any other sign or symbol that can serve to distinguish the 
products of one man from those of another." It may be "any symbol, or 
emblem, however unmeaning in itself, as a cross, a bird, a quadruped. a star, 
a cornet, a sun." It "must be attached to the article manufactured in sueli 
a way as to be reasonably durable and visible." 2 Abbott's Lavir Dietionary, 
tit. "Trade-Mark," p. 586, and cases there cited. 

As observed by this board in Re Witteman Brothers, G. A. 4,054, in ref- 
<>rence to certain labels produced on bottles by the process of sandblasting, 
thèse trade-marks "would eonstitute disfigurements, rather than décorations, 
if used by other persons or for différent purposes." This conclusion dérives 
support from the décision of the Circuit Court of Appeals in United States 
V. Jonas, 83 Fed. 167, 169, 27 C. G, A. 500, holding certain handkerchiefs 
embroidered wifh initial letters not to be dutiable as embroidered handker- 
chiefs under paragraph 373 of the tarife act of October 1, 1890, 26 Stat. 594, 
c. 1244. The court (per Shlras, J.) observed as foUows: "The Court of Ap- 
peals for the Second Circuit well sald: 'The embroidery of a single letter 
upon the corner of the handkerchief is so limited in its extent, and of such 
comparative narrowness, as not to require that the handkerchiefs should 
be regarded as embroidered.' United States v. Harden, 15 C. O. A. 358, 68 
Ped. 182. To the eommon appréhension we thlnk the term 'embroidery,' 
as applied to a handkerchief, implies ornamentation, whereas an initial, 
whether embroidered or otherwise affixed upon the handkerchief, Is but a 
mark of identification. The fact that the expense of embroidering the ini- 
tial forms a considérable proportion of the entlre cost of the handkerchief is 
not material. This additional expense does not make it an embroidered 
handkerchief. It is still an initial handkerchief, both in commercial and in 
popular désignation." 

The protests are sustained, and the collector's décision reversed as to ail 
the items deslgnated on the accompanying schedule, with the appropriate 
order of rellquidatlon. In other respects sald décision is affirmed. 

WHEELER, District Judge. Upon the findings of the board of 
gênerai appraisers, their décision seems to be right. 
Décision affirmed. 
See Koscherak v. U. S., 39 C. C. A. 166, 98 Fed. 596. 



NEW YORK PHONOGRAPH CO. v. JONES. 

(Circuit Court, S. D. New York. Aprll 30, 1903.) 

Eqditt JnRiSDicTiON — Ekjoining Interférence wrrn Contbact Rights— 
Parties. 

An exclusive licensee for the sale of patented articles vyithin certain 
territory may maintain a suit in equlty for an injunctlon agaiust a third 
person, who with knowledge of the license is consphmg wltli the 
licensor to vlolate complainant's contract rights by selling th»- patented 
articles within such territory; and such suit being based on the tortlous 
acts of défendant, and not upon any contract relation, neither the 
licensor nor any co-conspirator Is a necessary party. 
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In Equity. On demurrer to bill. 

Lotiîs Hicks, for plaintifï. 

R,Qbinson, Biddle & Ward (Howard W. Hayes, of counsel), for 
défendant. 

HAZEL, District Judge. This is a suit to enjoin the défendant 
from purchasing phonographs and supplies from either Thomas A. 
Edison, Edison Phonograph Company, Edison Phonograph Works, 
or the : National Phonograph Company, from selling the sanie within 
the State of New York, and for an accounting. No damages are 
sought for failure tO carry out the territorial restrictions of the con- 
tract. An action to recover on that contract might properly hâve 
been brought against the persons and corporations who were parties 
to the granting of an exclusive territorial right to buy and sell phono- 
graphs. The gravamen of the bill of complaint, after charging a con- 
spiracy by Mr. Edison and companies alleged to be under his control 
to avoid the contracts for licenses, is that the défendant, with knowl- 
edge of the complainant's exclusive territorial right to sell the patented 
phonograph and supplies therefor, violated those rights by purchasing 
phonographs from various companies and corporations controlled by 
Mr. Edison, and also from Mr. Edison individually, and selling them 
within the restricted territory. The bill substantially allèges that such 
companies and corporations, parties to the conspiracy, derived their 
rights entirely from Mr. Edison, and therefore such conspirators, in 
légal efifect, are complainant's licensors. It is further set forth in the 
bill that the défendant, having knowledge of the acts of Mr. Edison 
and his companies,, and of complainant's prior exclusive territorial 
right, comrtiitted spécifie wrongful acts in violation of such rights and 
privilèges. Such unlawful acts consisted in the payment of money as 
an inducement to another wrongdoer, the National Phonograph Com- 
pany, to co-operate with the défendant to deprive the complainant of 
the aforesàid exclusive privilèges, and the financial profit arising there- 
from. It is contended by the demurrant that the National Phono- 
graph Company is a necessary party défendant, for the reason that 
this court cannot adjudicate upon the questions involved without the 
présence of the party whose contract right is assailed. This conten- 
tion appears tô be without merit, although on the argument I was of 
the opinion that such was the rule. The knowledge which is charged 
to the défendant of the contractual relations is the essence of the 
charge. Defendant's part in a schemè or plan to injure the complain- 
ant by wrongfully inducing Mr. Edison and the companies controlled 
by him to sell phonographs to the défendant is the spécifie wrong for 
which redress is sought. ' This is stated in the bill with reasonable full- 
ness and particularity. Under such circumstances, the rule is that a 
person receiving injury from the tortious acts of others has a remedy 
against one or ail of the wrongdoers, and may enforce that remedy 
against one or ail at his élection. In Garrett v. Wood, 13 App. Div. 8, 
43 N. Y. Supp. 125, and Barrett v. Third Ave. Railroad Co., 45 N. Y._ 
628, it was held that a release of one or two or more tort feasors is 
the discharge of ail. The question of a defendant's liability under 
substantially similar facts as are hère alleged has received careful con- 
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sideration by the Appellate Division, First Department, of the state 
of New York. N. Y. Bank Note Co. v. The Hamilton Bank Note, 
etc., Co., 83 Hun, 593, 31 N. Y. Supp. 1060; Id., 28 App. Div. 411, 
50 N. Y. Snpp. 1093. In Standard Fashion Co. v. The Siegel-Cooper 
Co. & L, 30 App. Div. 564, 52 N. Y. Supp. 433, Justice O'Brien stated 
the rule as foUows : 

"Where there was an exclusive contract between the plaintifE and one 
défendant, the plaintiff, as agalnst the other défendant, who, with notice 
of the plaintlff's rights, had contracted with Its codefendant, was entitled 
to relief upon the ground, net of any contractual relation, but that such 
other défendant had engaged knowingly in a plan or contract to wrong and 
injure the plalntiflf." 

In fédéral courts the précise question hère involved has been 
considered. In New England Phonograph Co. v. Edison et al. (C. C.) 
iio Fed. 26, Judge Gray held that a bill such as this was not "for in- 
fringement of the patents under which complainant was a licensee, 
but is one that seeks to restrain those who are alleged to be acting 
under the original licensor from violating the négative covenants con- 
tained in said license contract. The allégations of identity of interest 
among the codefendants and of gênerai conspiracy are too positive 
and clear to be ignored." This décision was followed by Judge 
Wheeler in New York Phonograph Company v. National Phono- 
graph Company (C. C.) 112 Fed. 822. The principle enunciated in 
thèse cases applies hère. It is there held that the character of the al- 
leged wrong is such as will, in a proper case, be restrained by a court 
of equity. Apollinaris Co. v. Scherer (C. C.) 27 Fed. 18, and cases 
cited. It appears to be reasonably well settled that the agreement 
of a predecessor in title, even where the title relates to personal prop- 
erty, foUows the transfer, where such personal property is acquired with 
notice of the agreement. Murphy v. Christian Press Ass'n Pub. Co., 
38 App. Div. 426, 56 N. Y. Supp. 597; Columbia Phonograph Co. 
V. Whitson (Ct. of App. D. C. April, 1901) 18 App. D. C. 565, 98 
O. G. 418. The ground of demurrer that there is defect of parties, and 
that the bill lacks equity, is not tenable. The technical objections 
raised by the demurrer are overruled. The pétition for removal of 
the case from the state court to this court undoubtedly déclares the 
necessary diversity of citizenship of the parties. The address and 
prayer for relief, the failure to sign the bill by counsel, as required 
by rules 20, 23, and 24, are mère formai defects. A failure to com- 
ply with the provisions of the rules where the case has been removed 
to this court from the state court will not hinder a décision accord- 
mg to the right of the case. Act Sept. 24, 1789, c. 20, § 32, i Stat. 
91 [U. S. Comp. St. 1901, p. 696] ; Dancel v. U. S. Shoe Machinery 
Co. (C. C.) 120 Fed. 839. 

Demurrer overruled, with costs. Défendant to answer within 20 
davs. 
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FLINT BDDY & AMBEIGAN TRADING CO. r. BIDWBLL. 

(Circuit Court, 8. D. New York. April 27, 1903.) 

L CnsTOMS DuTiEs— Reoovbrt of Dutiks Paid— Voluntart Patment. 

The owner of a cargo of sugar brought from the Philippine Islanda, 
who voluntarily pald the duty assessed thereon as Itnported merehandise, 
without objection or protest, cannot malntaln an action agalnst the col- 
lector to recover the same on the ground that the sugar was net im- 
ported, and the duty was therefore wrongfully and lllegally exacted. 

Action to Recover Duties Paid. On demurrer to aniended answer. 

H. M.. Ward, for plaintifï. 

Henry L. Burnett and Henry C. Platt, for défendant. 

PIvATT, District Judge. The fîfth paragraph of the amended com- 
plaint is the important one : 

"Flfth. That on or about the 16th day o( March, 1900, the défendant, being 
such coUector as aforesaid, dld under color of his sald ofllce, and through the 
improper exercise of the powers and authority In him vested for the pur- 
poses of the performance of his duties as such collector, unlawfully demand, 
and by duress of goods coUect, from the plaintlff as aUeged duties upon 
certain sugars, the product of the said Island of Luzon, In the Philippine 
Islande, and brought by the plaintlff into the port of New York, in the state 
of New York, from the port of Manila, in said island of Luzon, during the 
month of March, 1900, by the bark Hamburg (said bark having cleared from 
the port of Manila on or aboUt the lOth day of November, 1899, and the said 
sUgars being those mentloned and described in consumption entry No. 39,368, 
and liquidated May 8, 1900), the sum of thirteen thousand and seventeen 
dollars and seventy cents (?13,017.70), which sum the plaintifE was unlaw- 
fully and agalnst its will éompelled to pay and did pay in order to obtaiu 
possession of said sugars, to tfhich it was erititled, but whlch sald défendant, 
enabled so to do by reason of the power and authority of his sald office, had 
detalned, was detainlng, and threatened to continue to detain from It, exact- 
ing as a condition to the delivery thereof such payment of said alleged 
duties, whereas the said sugars were not liable to duty, the same not having 
been importée! from any foreign country Into the United States wlthin the 
meaning of any valid statute or executive order of the tJnlted States, but 
they were merehandise which must, under and by virtue of the provisions 
of the Constitution of the United States In that regard, be admitted to free 
entry upon their arrivai in the port of New York as aforesaid." 

I also insert the amended answer : 

"That no protest whatever was made or flled by the plalntlfiCs agalnst the 
payment by them of the surtt of thirteen thousand and seventeen '"/loo dol- 
lars to the défendant as collector of customs at the port of New York on the 
importation as mentloned and set forth In the flfth allégation of said com- 
plaint. 

"The défendant dénies that said plaintifCs •Werè compelled by défendant to 
pay said sums or any part thereof. 

"And defendaht avers, on Information and bellef, that on the 16th day of 
March, 1900, the plaintiffs voluntarily and without protest paid to the de- 
fendant, on account of duties on said importation, the sum of $13,776, and 
on the lOth day of May, 1900, the défendant refunded to the plaintiffs the 
sum of $758.30 thereof; that at the time of sald refunding the plaintiffs did 
not ask or demand of the défendant the refund of any other or greater sum 
on account thereof than the said $758.30; and that the balance, to wit, tlie 

If 1. See Customs Duties, vol. 15, Cent. Dlg. § 233. 



HALLETT V. FISH. 201 

sum of $13,017.70, was a voluntary payment made by sald plaintiffs, covering 
ail claims by reason of sald importation, wlthout objection or protest. Where- 
fore défendant demands that said complaint be dlsmissed, wlth costs." 

The plaintiff demurs to the amended answer, and asks that the dé- 
fense of no protest, and that the défense that the plaintifï did not ask 
or demand the refund of the balance when the $758.30 was refunded, be 
stricken out, and that the plaintiff hâve judgment for the amount 
claimed in the amended complaint, with interest and costs. 

If the allégations specifîed were stricken out, there would still be 
quite a little matter left in the answer upon which it might be worth 
while to take the views of a jury. There would remain the gênerai 
déniai that the défendant compelled the plaintifï to pay the moneys, 
and the proposition that the amount actually left with the défendant 
was a voluntary payment made by said plaintifï, covering ail claims by 
reason of said importation, without objection or protest. 

Upon careful considération, I am unable to divorce this case from 
that of Dewell v. Mix (C. C.) 116 Fed. 664, and the very frank and 
exhaustive analysis of that opinion, made by counsel in the case at bar, 
with my approbation and gratitude therefor, does not lead me to any 
diiïerent conclusions. The cases are alike, and yet unlike ; but, 
nevertheless, the same gênerai strain can be traced in both. I am con- 
tent to leave others to untangle the knots, and décide for themselves 
whether or no what I hâve said is true. " 

In Dewell v. Mix the plaintifï waived the tort and sued in assumpsit. 
I passed upon the facts, and then decided, as a matter of law, that 
upon the facts he could not recover. In the case at bar the plaintifï 
counts upon the tort. The défendant dénies the tort, and sets up dé- 
fenses, some of which the plaintifï asks to hâve stricken out, and others 
of which he sufïers to remain, and ail of which, if admitted to be facts, 
would, upon my construction of the law, entitle the défendant to judg- 
ment. I believe that it is my duty to leave the parties where I fînd 
tliem. 

Let the plaintifif's demurrer to the defendant's answer be overruled. 



HALLETT v. FISH. 
(Circuit Court, D. Vermont. May 11, 1903.) 

1. Insoi.vent Nationai, Bank— Recovery of Trust Fdnds from Receivbr. 
Plaintiff furnished securities to the cashier of a bank, the insolvency 
of which was concealed from her, to be pledged as security for a note 
of the cashier, the proceeds of which were placed to the crédit of such 
banli with its reserve bank. A portion of such proceeds was applied 
to the payment of an overdraft due the re.serve bank, and the remaln- 
der stood to the crédit of the Insolvent bank at the time a receiver was 
appointed therefor, and came into his hands. Eéld, that plaintiff, having 
pald the note to release her securities, was entitled to recover from the 
receiver the portion of the proceeds which came into his hands, and, as 
to the remainder, was entitled to be subrogated to the rlght to dlvidends 
of the reserve bank, whose indebtedness it pald. 

S. Same— Interest. 

One recovering money which came into the hands of the receiver of 
an insolvent national bank as a trust fund, of which she was owner, is 
not entitled to interest thereon. 
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See 120 Fed. 986. 

H. Henry Powers, for plaintiff. 

Frank L,. Fish and F. F. Oldham, for défendant. 

WHEELER, District Judge. At the argument no point was made 
as to any difiference in destination of the proceeds of the plaintiff's 
securities. On settlement of the decree, that aspect of the case and 
questions relating to interest hâve been made and heard. 

The National Bank of Rédemption was reserve agent of the Farm- 
ers' National Bank, and had its gold reserve, amounting to $4,000. 
At the time of the pledge of the securities the Farmers' Bank appears 
to hâve been indebted to the Bank of Rédemption for $6,682.82 paid 
on overdrafts unsecured, and for $4,000 more secured by the gold 
reserve, and, at the time of the going of the Farmers' Bank into the 
hands of the receiver, for $7,238.35 unsecured, and the same $4,000 
more secured by gold reserve. So $7,238.35 of the avails of the securi- 
ties went to a creditor of the Farmers' Bank, and reduced the amount 
of clçiims to which the receiver would make dividends, and did not 
go to the receiver to increase the amount from which he would make 
dividends. The residue of the avails is understood to hâve released 
the gold, so that, or the crédit for it, went to the receiver, where the 
remainder of the crédit appears to hâve gone, and thus to hâve swelled 
the assets in the hands of the receiver. As to the debt of the bank 
so paid ofï by her propérty, she seems entitled, upon plain principles of 
equity, to be subrogated to the rights of the creditor so paid to 
dividends. This is according to the principles of Case v. Bank, 100 
U. S. 446, 25 L,. Ed. 695. The plaintiff does not trace this part of the 
avails of her securities to the receiver, nor beyond this creditor, and 
she does not appear to be entitled to hâve it set apart from the assets 
in the hands of the receiver wholly for her benefit. The rights of 
other creditors intervened to prevent. Holly v. Domestic & Foreign 
Missionary Soc, 180 U. S. 284, 21 Sup. Ct. 395, 45 L. Ed. 531. 

The othér part, amotinting to $17,761.65, is traced directly to the 
receiver, through the Bank of Rédemption, with no right intervening. 
That bank is not a party hère, and neither has had or made any claim 
to that part. That is a share of the assets in his hands belonging to 
her, to be separated from the rest for her. It has belonged to her ail 
the while, and should be delivered to her. It is a right, and not a 
debt, and has never been a debt. This shows that it has not borne, 
and that she is not entitled to, interest upon it as such. It is not 
shown to hâve earned anything that she might rightfully claim as an 
incrément. Neither is she entitled to recover interest, as an addition 
to damages, for she does not recover any damages ; not damages for 
détention of her share, but the share itself is decreed to her as her 
own. And no interest or damage can be decreed to her on her share 
without taking it out of the share belonging to the creditors, which 
would be wholly inéquitable. 

The decree for the plaintiff for her share of the assets should be 
the same as before, except in amount ; for her claim besides, it should 
foUow the form of the judgment in Case v. Bank, 100 U. S. 446, 25 
L. Ed. 695, before referred to. 
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Decree for plaintiff for $17,761.65 of the assets, and for $7,238.35 
as creditor, and that the défendant pay or certify the same to the 
ComptroUer for dividends thereon pro rata with other creditors, to 
be paid, so far as already paid to others, before further payments to 
them 



BEOWN V. SALISBURY. 

(Circuit Court, S. D. New York. April 27, 1903.) 

1. Parties— Capacity to Sue— Action for Brbwh of Coktract. 

In an action for breach of a contract made wliolly between plaintiff 
and défendant, an allégation in the complaint that, "as between them- 
selves," plaintiff and a third person had each a half interest in the con- 
tract, does not render such third person a necessary party plaintiff. 

At Law. On demurrer to complaint. 

F. A. Ward, for the demurrer. 
E. L. Kalish, opposed. 

PLATT, District Judge. The complaint and demtirrer are as fol- 
lows: 

Complaint 

"(1) That at ail the times hereinafter stated the plaintiff was, and now 
is, a citizen of the state of Ohlo, and that at like times one Abner McK^inley, 
hereinafter mentioned, was, and now is, a citizen of the state of Ohlo, and 
that at ail of said times the défendant was, and now is, a citizen of the state 
of New York, and was, and now is, carrying on business in the clty of New 
York, in said state, as a broker for the purchase and sale of shares of stock 
on the New York Stock Exchange and elsev/here. 

"(2) That on or about the 15th day of September, 1898, the défendant pur- 
chased. for the plaintiff two hundred shares of the preferred capital stock 
of the Cleveland, Lorain & Wheeling Railroad Co., and as part payment for 
said shares of stock received on account of the plaintiff and credited to the 
plaIntifE's account the sum of two thousand dollars ($2,000). ïhe cost price 
of said two hundred shares of stock was about ten thousand four hundred 
dollars (.$10,400). That as between themselves the plaintiff and the aforesaid 
Abner McKinley had each a half interest in the aforesaid stock transaction. 

"(3) That upon the said 15th day of September, 1898, the défendant under- 
took for the plaintiff, as his agent, and for a compensation to be paid hlm, 
to seU for the plaintiff the said two hundred shares of stock for cash, and 
not otherwise, at the market price, accordlng to plaintlffl's instructions. 
Thereafter, and between the 15th day of September, 1898, and the 30th day 
of September, 1898, the plaintiff Instructed the défendant to sell the said 
shares at a price one point above the purchase price, or at a price which 
would let out the plaintiff without a loss. That while said Instructions were 
In force the market price for said stocii rose to about ten thousand six hun- 
dred and fifty dollars ($10,650), and could hâve been sold by défendant above 
the price at which it had been purchased, so as to let out plaintiff without 
loss. That the défendant did not use due diligence in selllng the said shares. 
but negligently, and without exerclsing ordinary business care, omltted to 
sell said shares until December 3, 1898, when he sold one hundred of said 
shares without plaintiff's consent, and on June 16, 1899, when he sold the 
remaining one hundred of said shares without plaintiff's consent, to the loss 
and damage of the plaintiff in the sum of twenty two hundred dollars ($2,200), 
and interest thereon from the 30th day of September, 1898. 

"Wherefore plaintiff demands judgment agalnst the défendant for the sum 
of twenty-two hundred dollars ($2,200), and interest thereon from the SOth 
day of September, 1898, besides the costs of this action." 
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Demurrer. 

"First That the plalnttff bas not légal capaclty to sue. 

"Second. That theré Is a defect of parties plaintlff, In that It appears by 
the sald complamt that one Abner McKinley has a half interest In the trans- 
action and ciaim In suit, and that It appears by the said bill that the said 
Abner McKinley is a necessary party to the said eomplalnt, aud that said 
Abner McKinley is not made a party thereto. 

"Third. That the eomplalnt does not state faets sufflclent to constitute a 
cause of action. 

"Wherefore, and for divers other good causes of demurrer appearing on 
the sald bill, this défendant doth demur thereto, and he prays the judgment 
of this honorable court whether he shall be compelled to make any answor 
to the said bill; and he humbly prays to be hence dismissed, wlth his costs 
in this behalf sustained." 

The contract declared upon is solely between the plaintiff and de- 
fendant. Défendant bought the stock for plaintifif, and agreed to fol- 
low his orders in selling. His neglect to follow orders constituted a 
breach, and caused an actual loss to the plaintifï of $2,200. 

In paragraph 2 the last sentence was added under the direction of 
Judge Lacombe. It sets forth that, "as between themselves, the plain- 
tiff and the aforesaid Abner McKinley had each a half interest in the 
aforesaid stock transaction." To my mind the addition has this im- 
portance. If on the trial the plaintiff shall recover, it would be worse 
than useless for McKinley to attack the défendant on a like ground. 
In such event his contention would be confined to the présent plain- 
tiff. 

Let 'the demurrer be overruled. 



AMERICAN STEEL & WIKE CO. v. MAYER & ENGLTJND CO. 
(Circuit Court, S. D. New York. Aprll 27, 1903.> 

1. VOLCNTABY DlSMISSAL— CONDITIONS— PERPETUATION OF TbSTIMONT. 

Where a défendant has expended time and effort in gatherlng to- 
gether testlmony, he has thereby acquired a substantlal rlght to tlie 
use of such testimony, and may properly insist that, as a condition to 
the dismissal of the suit by complainant, he shall be required to consent 
to an arrangement by which the testimony taken may be perpetuated 
and used In any future suit between the parties or thelr prlvles Involv- 
Ing the same subject-matter. 

In Equity. On complainant's motion for an order dismissing the 
bill, with costs to défendant to be taxed. 

John R. Bennett, for plaintiff. 
W. C. Strawbridge, for défendant. 

PLATT, District Judge. Upon complainant's motion for an order 
dismissing the bill herein, with costs to the défendant to be taxed. 
It is iirmly settled in the fédéral courts that the complainant has a 
right to move to dismiss the bill, paying the taxable costs, except in 
three instances : (i) When there has been a hearing, or a decree en- 
tered ; (2) when the défendant asks or deserves affirmative relief ; (3) 
when the dismissal will deprive the défendant of some substantial right 
which has accrued since the suit was brought. Exceptions l and 2 are 



OAUFFMAN V. SCHULBR. 205 

eliminated by an examination of the record. Taking up exception 3, 
I cannot rid myself of the feeling that a substantial right bas accrued to 
the défendant in this suit. Under the circumstances, the testimony 
which he has been at great pains to gather together ought to be per- 
petuated. I am aware that proceedings looking to that end are now 
in the court, and are not before me on this motion ; but I conceive 
that it is within my province, in passing upon the complainant's mo- 
tion, which must necessarily involve some exercise of discretionary 
power, to make sure that the testimony shall not be absolutely de- 
stroyed. I cannot permit the complainant to acquire the benefits which 
the granting of his motion involves, without insisting that he shall 
hâve the grâce to submit now to a condition which he might otherwise 
antagonize hereafter. 

Let it first be arranged thst the defendant's testimony shall be so 
placed as to be available in future controversies over the subject-mat- 
ter between the parties or their privies, and then let the complainant's 
motion be granted, without préjudice. 



OAUFFMAN v. SCHTJLER. 
(Circuit Court, D. New Jersey. May 29, 1903.) 

1. Unpair Compétition — Imitation of Label. 

To warrant restrainlng ttie imitation of the label on complainant's 
goods, it is sufflcient if the imitation be close enough to deceive the 
unwary, incautious, or ignorant purchaser. 

2. 8aME— SUPFICIENOY DP EVIDENCE. 

Complainant was the manufacturer of a bottled beverage known to 
the trade as "Cauffman's Ginger Brandy." Défendant sold a similar 
article; his label being of the same size, shape, and color as that of 
complainant. The color, size, and position of the printed matter were 
allke. The description setting forth the nature and quality of the ar- 
ticle, as well as the division of the label into Unes, and Its décoration 
with scrolls, and the location of the manufacturer's title, were similar. 
Défendant used a "caution" label of the same size, color, and arrange- 
ment of printing as complainant, and possessing a subscription of the 
maker's title. Tbe word "Impérial" was substituted for "Cantïman's," 
and the word "Celebrated" was omitted, and the wording of the "eau 
tion" and the name subscrlbed thereto were dissimilar. Held, that de- 
fendant's use of his label would be enjoined. 

Eugène Treadwell, for complainant. 
Halsey M. Barrett, for défendant. 

Kl RKPATRICK, _ District Judge. The bill in this case recites 
that the complainant is engaged in the business of manufacturing and 
selling a beverage or stimulant known as "Ginger Brandy" ; that the 
business was begun by his father in 1856, and has been continued 
ever since by him or his successors, and the product thereof has been 

^1. Unfair compétition, see notes to Scheuer v. MuUer, 20 C. 0. A. 165; 
Lare v. Harper, 30 0. 0. A. 376. 
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well Icnown to the trade and public generally as "Cauffman's Ginger 
Brandy." In 1895 the complainant adopted a spécial label or wrap- 
per, •^ith spécial matter printed thereon, to be affixed to the bottles 
in which hi? ginger brandy was offered for sale, and by which label 
the product of his factory might be known. The complainant claims 
to faave been the exclusive user of this label, and that his use has been 
gênerai and continuons, so that his product has become known to the 
gênerai trade and users by this distinguishing mark. The bill charges 
the manufacture and sale by the défendant of an article in imitation 
of complainant's goods, calculated to deceive the public into pur- 
chasing the same as complainant's goods. Accompanying the bill 
are samples of the goods of complainant, marked "Complainant's Ex- 
hibit Label No. i," as well as exhibits of defendant's label, marked 
"Complainant's Exhibits 2, 3, and 4, Defendant's Label." 

There is no déniai by défendant of his use of labels like the com- 
plainant's Exhibits 2, 3, and 4, and the sale of his ginger brandy in 
bottles to which such labels are attached, so that the only question 
presented to the court is whether the defendant's labels are so nearly 
like those of complainant as to cause confusion in the minds of intend- 
ing purchasers, whereby they would be apt to mistake the goods of 
the défendant for those of the complainant. It is not necessary that 
the resemblance should be such as would deceive first or intelligent 
purchasers. It is sufficient if it be calculated to deceive the unwary, 
the incautious, or the ignorant purchaser. Neither need the resem- 
blance be so great that one would be deceived who should see the 
labels placed side by side. If an ordinary purchaser, looking at the 
article offered to him, would naturally be led, from the label attached 
to it, to suppose it to be the product of a rival manufacturer, and 
would purchase it in that bèlief, the court will enjoin the use of such 
article as fraudulent. This being the well-settled law, the only ques- 
tion presented is one of fact, viz., is the defendant's label calculated 
to deceive the ordinary purchaser of that character of goods? If 
we examine the exhibits, we will see that the size, shape, and color 
of the labels are the same; that the color and size and position of 
printed matter on the labels are alike; that the descriptions setting 
forth the nature and quality of the article, as well as their division into 
lines, and the décoration of the label with scrolls, and the location 
of the manufacturer's title, are similar. It will be observed that the 
défendant uses a separate "caution" label, and that it is of the same 
size, color, and arrangement of printing ; also that it has a subscrip- 
tion of maker's title. It is true that there are dififerences in labels, 
such as substitution of the words "Impérial" for "Cauffman's," the 
omission of the word "Celebrated," and other différences, such as 
the wording of the "caution" and the name subscribed thereto. It is 
not, however, the dissimilarities which are the test, but the resem- 
blances. As was said by Judge Lacombe in Hansen v. Siegel-Cooper 
Company (C. C.) 106 Fed. 690: "It is possible, but highly improb- 
able, that two persons, neither of whom had ever seen or been in- 
formed of the other's design, might hâve produced packages as simi- 
lar as the two before the court." I am unable to account for the 
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numerous resemblances referred to, except as the resuit of design. 
There should be but one motive for dressing defendant's goods in a 
garb se nearly like complainant's, and that was to acquire a part of 
the trade which the complainant had built up for his goods, and en- 
gage in a compétition in trade, which the courts of equity hold to be 
unfair. 

Let an injunction be prepared in accordance with the prayer of the 
biU. 



TOMPKINS V. TOMPKINS et al. 
(Oireult Court, S. D. New York. Aprll 24, 1903.) 

1. Paktieb— Suit bt Trustes to Enforck Trust. 

A trustée to w-hom an interest In a legacy was assigned to secure 
the payment of certain judgments agalnst the legatee may maintain a 
suit to set aside conflicting asslgnments, and to establish the priority 
of his own, without joining his cestui que trust 

3. Same— Suit to Establish Assignment op Legacy. 

To a suit by the assignée of a legacy against the exécuter and the 
holders of conflicting assignments to set aside the latter and establish 
the priority of complainant's assignment, the légal représentatives of the 
testator are not necessary parties défendant 

In Equity. On demurrer to bill. 

George A. Wyre, for plaintifï. 

A. Bell Malcomson, for demurrants. 

HAZEL, District Judge. This suit, originally brought in the Su- 
prême Court of the state of New York, and reraoved to this court on 
account of diversity of citizenship, is in behalf of the complainant, 
individually and also his cestui que trust, to hâve certain conflicting 
assignments of parts of a legacy to the défendants Malcomson, Louisa 
and Thomas P. Edwards, Clark, and Morehead, set aside as fraud- 
ulent and void. Upon the filing of the record in this court, the de- 
fendant Malcomson interposed a demurrer to the bill of complaint on 
the ground that there is a defect of parties. The other défendants 
hâve filed separate answers. The bill avers that one John D. Brum- 
ley, Jr., on June 4, 1896, was entitled to receive under his grand- 
father's will a legacy amounting to $20,000. By a written instrument 
delivered to the executors, he extended its payment fîve years. Sub- 
sequently varions judgments were recovered against him, and, in con- 
sidération of their suspension until the legacy became payable, he 
assigned to complainant, individually and as trustée for judgment 
creditors in the assignment named, an interest in the unpaid legacy 
sufificient to pay ail claims set forth in the assignment. It is expressly 
stated that the assignment is made for the purpose of securing and 
paying the several judgments therein referred to. The bill sets forth 
that afterwards other assignments of parts of the legacy were made by 
Brumley to the demurrant and varions other défendants. The prayer 
of the bill is that the validity and priority of the various assignments 
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be determidèd. It îs contended for the demurrant (i) that the varions 
persona in whose behalf judgments were recovered, and for whose 
benefit the complainant is trustée, are necessary parties ; (2) that the 
légal représentatives ol the testator are proper parties défendant. 
Thèse contentions are without merit. The complainant is expressly 
charged in the assignment with the duty of coUecting the lien upon 
the legacy which is created by the assignment. This is a cause in 
equity, and it rests in the sound discrétion of the court as to whether 
those for whom the trust was created should be made parties to the 
suit. No reasons are advanced why the judgment creditors should be 
brought into the suit, and I can discover none. The interests of the 
judgment creditors named in the assignment are conserved by the 
trustée, who must protect the assignment from attack and establish 
its priority. His course in bringing this action is within the following 
rule : 

"Where the complainant claims In opposition to the assignment or deed of 
trust, and seeks to set asldè the same on the ground that it Is fraudulent and 
void, he Is at liberty to prqcéed agalnst the fraudulent assignée or trustée 
who is the holder of the legalestate in the property, without joining the 
cestul que trust" Beach, Mod. Eq. Pr. vol. 1, pp. 37, 38; Vetterlein v. 
Barnes, 124 U. S. 169, 8 Sup. Ct 441, 31 L. Ed. 400. 

Nor does it seem necessary that the légal représentatives of the 
testator should be joined as défendants. It is a gênerai rule of long 
standing that ail parties whose interests may be afifected by the decree 
must be before the court. Wiser v. Blachly, i Johns. Ch. 437. The 
légal représentatives hâve no interest in any of the questions hère pre- 
sented. The surviving executor of the will, who is one of the défend- 
ants, refuses to pay the legacy to which complainant claims to be en- 
titled, because of conflicting claims asserted by other défendants, who 
also claim to hold assignments of the legacy, or a portion thereof . 
Nothing, therefore, is before the court, from which it may be inferred 
that any of the légal représentatives of the estate are likely to be in 
any way aflfected by a decree in this case. It is not apparent that they 
are necessary or essential parties. 22 Ency. PI. & Pr. 162. 

Demurrer overruled, with costs; défendants to answer within 20 
days. 
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WALTON et al. v. WILD GOOSE MINING & TRADING CO. 

(Circuit Court of Appeals, Nlnth Circuit. May 25. 1903.) 
No. 923. 

1. ErBOB— REVIKW— RULES WOVERNING ASSIGNMENTS OF ErROR. 

It is an absolute necessity that plaintiffs in error should comply with 
the terms of rules 11 and 24 of the Circuit Courts of Appeals (90 Fed. 
cxlvl, 31 C. O. A. cxivi) In relation to assignments of error and briefs 
requiring them to partlcularly point out the alleged error and to refer the 
court to the page of the transcript where the alleged erroneous ruling 
of the trial court is to be f ound, to the end that the court may understand 
the question presented wlthout going beyond the assignment itself, and 
that the party objecting may be confined to the objection taken at the 
time, which must bave been stated specifically. 

2. PlEADIKG— JUDGMBNT ON PlEADINQS— SUFFICIBNCT OF RePT.T. 

A déniai in a reply on information and belief of affirmative matter 
alleged in the answer is sufficient, under Code Alaska, § 69, 31 Stat. 343, 
c. 786, to prevent a jndgment on the pleadings for want of a reply thereto. 
8. Error — Review— Waiver op Motion for Nonsuit. 

A motion for nonsuit is waived by the introduction of évidence after 
It has been overruled, and the ruling thereon cannot be assigned as error 
In the appellate court. 
4 Ejectment—Ocster— Possession dp Défendant. 

The right to maintain an action in ejectment dépends on the possession 
of the property at the time the action was commenced, and, where it is 
admitted that défendant was then lu possession, is not defeated by the 
fact that plaintifif may hâve been in possession at a time prior or subsé- 
quent thereto. 

5. Tbial— Order of Proof. 

Dnder the rule that the order of the Introduction of évidence rests 
largely In the discrétion of the court, permittiug the introduction of a 
certlflcate of location of a miuîng claim before proof had been made of 
the actual location and marklng of the claim or the recording of the cer- 
tlflcate Is not réversible error. 

6. Mining Claims— Location Notices— Error in Description. 

Notices of location of mining claims are to be llberally construed, and 
are not Invalid because of mistakes therein as to courses and distances. 

7. Evidence— Opinions— Qualification of Witnesses. 

The opinions of miners as to the quantlty of earth or gravel which a 
miner could move in a day were properly excluded, where they were not 
confined to ground of any particular character or condition or to any 
stated season, and the witnesses were not shown to be famlliar with the 
ground In question in the action. 

8. MiKiNG Claims— Vaijdity of Location. 

Instructions relating to the requlsites and valldity of the location of 
a placer mining claim, the doing of assessment work thereon, and the 
question of forfeiture for failure to do such work, considered and ap- 
proved. 

9. Instructions— Requirement of Written Charge— Alaska Statdte. 

A statutory provision that on request the charge of the court "shall be 
reduced to writing and given to the jury without any oral explanation" 
(Code Alaska, § 187, subsee. 6, 31 Stat. 361, c. 786) is to be reasonably 
construed with référence to the purpose intended to be secured thereby, 
and a judgment will not be reversed because the court orally answered a 
question asked by the jury after they had retired, where it could not 
hâve prejudiced the plaintiflf in error. 

10. Error— Matters Rbvibwable— Presumption from Silence of Record. 

Error cannot be assigned on the alleged failure to comply with the 
provision of a statute requiring that it should be read to the offlcers sent 
out in charge of a jury, where the record does not show that the statute 

123 P.— 14 
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was not foUowed, or that any objection waa made on that ground by the 
platotlff in error. In such case it must be presumed tbat the statute waB 
read to the balllff, and, if not, the error was walved. 
11. New Tkial— Misconduct op Jukors — Evidence. 

Statements made by Jurors notunder oath, after the trial is over, are 
not compétent évidence to show misconduct; but, to warrant the grant- 
ing of a new trial on that ground, the évidence of misconduct must be 
clear, certain, and convlncing. 
18. Samb— Séparation op Jurors. 

Iij the absence of injury, a mère séparation of the Jury in civil cases, 
without the consent of the court, is not per se sufflcient ground for a new 
trial. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Bruner & Bros., Elwôod Bruner, A. J. Bruner, and George D. 
Schofield, for plaintifïs in error. 

Page, McCutchen & Knight and Gordon Hall (E. J. McCutchen, 
Sarouel Knight, and A. J. Daley, of counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWI/EY, District Judge. This is an action in ejectment brought 
by the plaintiff in the court below, défendant in error hère, to recover 
the possession of a certain placer mining claim (designated as claim 
No. 19), and consisting of 20 acres of land situated on Ophir creek, 
in Council City Recording District in Alaska, The case was tried 
before a jury, which found a verdict in favor of the défendant in 
error for the property described in the complaint, without any dam- 
ages for the use and détention thereof. Judgment was rendered upon 
the verdict, from which judgment the plaintifïs in error hâve sued 
out a writ of error. They base their claim to the land upon a reloca- 
tion of the ground, and the real merits of the case involve but one 
question, viz;, whether the original locator, through whom the défend- 
ant in error deraigns its title, performed the annual assessment work 
upon the mining claim in controyersy during the year 1899. Upon 
this point there is much confiict in the évidence. Lena Walton, on 
behalf of the plaintiffs in error, testified that early in December, 1899, 
she went upon the ground "and made a careful examination of the 
claim for the, purpose of ascertaining whether or not any assessment 
work had beçn done. I found Walker's initial stake, but there were 
no corner stakes whatever upon the claim. On or about the loth 
or I2th of December, 1899, I went with * * * Wilson upon the 
claim and examined the property. There was no work of any kind 
done upon the claim at that time. * * * Qn the morning of 
January i, 1900, at the hour of i a. m., Mr. Wilson and I located the 
claim," and that there was but one stake on the ground at that time, 
and that was at the initial point of location. Several of the witnesses 
testiiîed substantially to the same efïect. On behalf of the défendant 
in error, évidence was introduced as to the existence of stakes at the 
four corners as well as at the initial point, and that in July, 1899, there 

111. See New Trial, vol. 87, Cent Dig. g 800. 
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was a eut from 30 to 50 feet long, 3 feet wide, and 3 feet deep ; another 
eut 10 to 12 feet long, and about 5 feet deep ; and other small prospect 
holes at other places, the work in value being variously estimated by 
the witnesses at from $100 to $200. 

The record in this case cornes before the court in a very unsatis- 
factory manner, and many of the alleged errors are not assigned in the 
manner required by the rules of this court. Exceptions were indis- 
criminately taken in the court below upon nearly every ruling made or 
action taken by the court, and in many instances no spécifie objection 
was made. The record shows that 71 exceptions were taken, and it 
contains 42 assignments of error, and the spécifications of error in the 
brief are cduced to 26. 

1. The Circuit Courts of Appeals hâve repeatedly called the atten- 
tion of counsel to the absolute necessity of adhering strictly to the 
terms of rule 11 (90 Fed. cxlvi, 31 C. C. A. cxlvi), concerning "Assign- 
ments of Errors," and to subdivision 2 (a, b, c) of rule 24 (90 Fed. 
clxiv, 31 C. C. A. clxiv), in relation to "Briefs." As was said by this 
court in Migeon v. Montana C. R. Ce, yj Fed. 249, 252, 23 C. C. A. 
156, 159: 

"A strict compliance with thèse provisions would not only be of great ad- 
vantage to counsel in their arguments, but would materially aid the court, 
and lessen Its labors. It is the duty of an appellant to particularly point out 
the alleged error upon which he relies, and to directly refer the court to the 
page of the transcript where the alleged erroneous ruling of the court is to be 
found." 

The object of the rules is to so présent the matter raised by the 
assignment of error that this court may understand what the question 
is it is called upon to décide without going beyond the assignment 
itself, and also that the party excepting may be confined to the objec- 
tion taken at the time, which must then hâve been stated specifically. 
The party complaining of the action of the lower court must lay his 
finger upon the point of objection, and must stand or fall upon the 
case he made in the court below. Appellate courts are not the proper 
forum to discuss new points. They are simply courts of review to 
détermine whether the rulings of the court below, as presented, were 
correct or not. Van Gunden v. Virginia Coal & Iron Co., 52 Fed. 
838, 840, 3 C. C. A. 294; City of Lincoln v. Street- Light Co., 59 
Fed. 756, 8 C. C. A. 253 ; Lincoln Savings Bank & Saving Deposit 
Co. V. Allen, 82 Fed. 148, 27 C. C. A. 87 ; City of Anniston v. Safe 
Deposit & Trust Co., 85 Fed. 356, 29 C. C. A. 457. 

2. The first assignment of error is as follows : 

"That the said court erred in overruling and denying the motion made by 
counsel for plaintifCs in error, at the commencement of the proceedings, for 
judgment on the pleadings upon the foUowing grounds, to wit: (1) Plaintiff's 
second amended complaint allèges a location made May 25, 1898, and it does 
not afl5rmatlvely allège the performance of the annual labor required by law 
during the succeeding year of 1899, or at any time prior to the location of 
Walton and Wilson, under which answering défendants claim title; (2) that 
It afBrmatively appears from the answers of défendants Walton and French 
that they claim under an alleged location dated January 1, 1900, and tliat it 
afflrmatlvely appears in the answers of said défendants that plaintiff and its 
grantors failed and neglected to perform the annual assessment work on said 
claim for the year 1899, or prior to the Wilson and Walton location. The 
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plaintlffs deny this last allégation on Information and belief, and we contend 
that it is not a sufflcient déniai, and défendants are entitled to judgment on 
the pleadings." 

The reply to the second amended answer is as follows : 

•'(1) PlalntifC lias no knowledge or information sufficient to form a belief 
ns to the new matters and things In sald second amended answer set ont and 
contained, and therefore dénies each and every new allégation and the whole 
thereof, except as hereinafter stated." 

In the argument of counsel for plaintiffs in error our attention is 
called to the fact, outside of the assignment of error, that the answer 
to which the above is the reply alleged that the ground in dispute "was 
on the ist day of January, 1900, public, unoccupied, and unappropri- 
ated minerai land of the United States," and that no -reply was made 
to this averment. This was not such "new matter" as required a reply 
by section 67 of the Alaska Code, 31 Stat. 343, c. 786, but was a déniai 
of title in the défendant in error. The contention as to the déniai in 
regard to the performance of the annual labor on the claim for the 
year 1899, "upon information and belief," is that the défendant in error 
must hâve known whether such labor was performed or not, and that 
its déniai, upon information and belief, was evasive, and équivalent 
to no déniai at ail, The argument upon this point might hâve had 
some force if the défendant in error had been the locator of the claim, 
but the record shows that it did not locate the claim, and did not be- 
come interested therein until September 20, 1901, when it purchased 
the ground, and may not, in fact, hâve known at the time of filing its 
reply what the facts were in regard to the assessment work for the year 
1899. It cannot, therefore, be said that the reply was not made in 
good faith or that it wâs not sufficient. It was the duty of the plain- 
tiflfs in error, if they déemed the reply insufficient, to hâve, within the 
proper time, demurred thereto, or moved the court to strike it out, 
as authorized by section 70 of the Alaska Code. By failing to do so, 
they virtually admitted that the reply was sufficient, and the case came 
on for trial upon the issues thus raised. The motion thereafter made 
for judgment upon the pleadiiigs was, in any event, properly overruled, 
because such motion could only be considered when there was no 
demurrer or reply to the new matter constituting the défense. Sec- 
tion 69 of the Code so expressly provides : 

"If the answer contaln a statement of new matter, constituting a défense 
or counterclalm, and the plaintiff fail to reply or demur thereto wlthln the 
time prescribed by law or rule of the court, the défendant may move the 
court for such judgment as Jie Is entitled to on the pleadings." 

3. It is claimed by the plaintiffs in error that the défendant in error 
is not entitled to maintain this action because they were in the pos- 
session of the property "at some time." The assignments of error 
in this respect are : (3) The court erred in overruling and denying 
défendants' motion for a nonsuit on the ground "that the plaintifï has 
failed to proVe a cause sufficient to be submitted to the jury. That 
this is an action to recover the possession of real property, and they 
hâve shown affirmatively by their testimony that they were in posses- 
sion of the property for a long time prjor to the commencement of 
the action and subséquent thereto." (17) That the court erred in re- 
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fusing to give the following instruction during the course of the 
charge to the jury : 

"The jury are instrueted that this Is an action to recover the possession 
of real property, and if you find from the évidence that the plaintifE entered 
into possession of the promises described in the complaint in the summer of 
1901, and remained In possession of the premises by their oiHcers or em- 
ployés until subséquent to the time of the commencement of this action, then 
and in that event there could hâve heen no ouster of the plaintifl: as alleged 
in its complaint, and you must find for the défendants." 

The point involved is also incidentally referred to in other assign- 
ments. 

With référence to the possession of the property, the testimony of 
the witnesses is to the efïect that Walker, the original locator of the 
claim, vvent upon the ground in May, 1898, and that at various times 
during the year 1899 his authorized agents occupied the ground. 
That just prior to January i, 1900, in midwinter, after the mining sea- 
son of 1899 had closed, Lena Walton, one of the plaintiffs in error, in 
Company with one Wilson, from whom French, the other plaintiff 
in error, derived his interest in the claim, went upon the ground and 
relocated claim 19. The record is silent as to the possession of the 
daim during the year 1900. It aiïirmatively appears that both parties 
were in possession of some portion of the claim in 1901. On or about 
Xovember 13, 1901, the défendant in error withdrew its men from the 
m-oiiiid in controversy. The second amended complaint was filed 
.\[arch 22, 1902, and it is therein alleged that about September 20, 
lyoi, the défendants, plaintifïs in error, "wrongfuUy and unlawfully 
outered upon and took possession of said mining claim, and ousted 
and ejected the plaintiff therefrom, and witliheld the possession there- 
of, and ever since said date hâve, and now do, so withhold the posses- 
sion of said claim from the plaintiff, to the plaintiff's loss, injury, and 
damage." In their answer to this averment, the plaintiffs in error 
"admit that on the said 20th day of September, A. D. 1901, the said 
défendants French and Walton did, ever since hâve, and do now with- 
hold the possession of a portion of the premises described in plaintiff's 
complaint from plaintiff." If the défendant in error was entitled to 
the property, and the plaintiffs in error were unlawfully withholding 
the same when the action was first brought, the date of which is not 
shown in the record, then the défendant in error, upon making proper 
proofs of its title, would be entitled to recover, and the date of the 
alleged ouster would be immaterial. The record further shows that 
the plaintiffs in error in their respective answers allège, among other 
things, that they were placed in possession of said property by an or- 
der of court made March 3, 1902, "and that ever since" said date tl^ey 
"hâve been and now are in the peaceable and exclusive possession of 
said mining claim, and the whole thereof." Upon the trial of the 
case, the plaintiffs in error offered to show that an agent of the de- 
fendant entered into the possession of the claim in the month of Sep- 
tember, 1901, and maintained the possession "up to the i4th day of 
November, 1901, and after the commencement of the suit." And it 
is claimed that the court erred in denying this offer. When ail thèse 
facts and circumstances are considered, we are of opinion that no al- 
leged error in the several assignments under considération, prejudicial 
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to the rights of the plaintiffs in error, afErmatively appears. The mo- 
tion for a nonsuit on the ground above stated vvas properly overruled. 
The motion for a nonsuit on the ground stated might be disposed of 
on the ground that, as presented, it is not subject to review in this 
court, because the plaintififs in error did not rest their case upon the 
fuling of the court, but immediately proceeded to introduce évidence 
in their own behalf, and thereby waived their motion for a nonsuit. 
In Runkle v. Burnham, 153 U. S. 216, 222, 14 Sup. Ct. 837, 840, 38 L. 
Ed. 694, the court said: "By not resting on his motion for a non- 
suit, and by thereafter ofïering his own évidence, the défendant waived 
his motion, and the overruling thereof cannot be assigned for error 
hère." Union Pacific Railway v. Daniels, 152 U. S. 684, 14 Sup. Ct. 
756, 38 1,. Éd. 597, and authorities there cited. See, aiso, Sigafus 
V. Porter, 84 Fed. 430, 38 C. C. A. 443; Power v. Stocking, SG Mont. 
478, 482, 68 Pac. 857. The court did not err in refusing to give the 
instruction set forth in the sixteenth and seventeenth assignments of 
error, because the question of possession mwst relate solely to the 
time of the commencement of the action, and not to "any time prior" 
thereto or "at any time subséquent." The court did not err in refus- 
ing to ajlow the plaintifïs in error to introduce évidence contrary to 
the affirmative allégations of their answer. 

4. It is claimed that the court erred in permitting plaintifï, défendant 
in error, to introduce in évidence the location certificate, which is set 
eut in full in the second assignment of error. In the brief of the plain- 
tififs in error, numerous reasons are assigned to establish the error 
complained of: (l) That the description in the certificate did not 
conform to any allégation contained in the second amended complaint, 
in this: that the complaint described a claim running southeasterly 
from the initial point, and the location notice describes a claim run- 
ning northerly from the same point, (a) That no foundation had been 
laid for the introduction of said certificate ; (b) that the description 
therein given had not been identifîed with the description of the prem- 
ises described in the amended complaint; (c) that it had not been 
shown to be an original record or a certifîed copy of such record, (d) 
or that it had ever been recorded ; (e) that it had not been shown that 
a valid location had been made, (f) or that the boundaries of the claim 
had been marked. The order of introducing the testimony in every 
case is largely within the discrétion of the court, and the exceptions 
taken, that dther matters had not been established at the time the 
notice was ihtroduced, are without any merit. The introduction of 
the location notice was at best but a preliminary step in the order of 
proofs necessary to establish the rights of the défendant in error to 
the mining claim in controversy. The location notice is sufficiently 
identifîed with the description in the complaint. Both refer to claim 
19. If there was any clérical error as to the courses or distances, the 
rule is that such discrepancies are to be controlled by the monuments 
erected upon the ground, or références to other well-known objects or 
locations. The objections of counsel as to the différence in the de- 
scriptions of the claims in the complaint and notice are hypercritical 
in their character. The description of the mining claim in the amend- 
ed complaint is as f oUows : 
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"Placer mining clalm, known as and called "Number Nlneteen (19) Above 
Dlscovery on Ophir Creek,' formerly known as Kivak creek, a tributary of the 
Neuklux river, in the El Dorado mining district, in the district of Alaska, 
more partieularly described as follows, to wit: Commencing at the original 
location stake of E. S. Walker, situated about the center of the upper end 
Une of Xo. 18 above Discovery on Ophlr Creek; thence north, 53 degrees and 
28 minutes east, 356.8 feet, to a stake; thence south, 60 degrees and 16 
minutes east, 1,426.5 feet, to a stake, situated about 158.5 feet in a southerly 
direction from the original northvi^est corner stake of the clalm marked on 
the ground by the sald E. S. Walker, and known as the 'Walker Location' 
or 'No. 19 Ophir'; thence south, 42 degrees 25 minutes west, 690.8 feet, to a 
stake; thence north, 53 degrees and 80 minutes west, 1,505.6 feet, to a stake; 
thence north, 54 degrees and 1 minute east, 186.3 feei to point of beginning — 
said clalm containing less than twenty acres." 

In the certificate of location it is described as follows : 
"No. 19 Above Ophir. Notice is hereby given that the undersigned, having 
complied with the requirements of chapter six of title thirty-two of the Re- 
vised Statutes of the United States [U. S. Comp. St. 1901, p. 1422], and the 
local customs,- laws, and régulations, has located twenty (20) acres of placer 
mining gi'ound situated in El Dorado mining district, Northwestern Alaska, 
and described as follows: Beginning at the upper or northerly end of clalm 
No. 18; thence running fifteen hundred feet in a northerly direction along 
Ophir (formerly the Kivak) creek; thence 300 feet on either side of the mld- 
dle of the channel of said creek. Discovered May 25th, 1898. Located May 
25th, 1898. Locator, E. J. Walker. Eecorded June 23d, 1898. Recorder, H. 
P. Mordaunt. Charges, $5.00, paid." 

Notices of location of mining claims in remote settlements and in 
new mining districts are seldom drawn with perfect accuracy. The 
courses and directions cannot readily be ascertained, because the 
wandering prospecter does not always carry a pocket compass, nor is 
he often accompanied by a surveyor, who could with his instruments 
correctly give the metes and bounds. In Book v. Justice (C. C.) 58 
Fed. 106, 115, the court said: 

"In eonstruing notices of this character, where, under the mining rules and 
local régulations or state laws, such notices are required to be posted ujxm 
the ground, the courts are naturally Inclined to be exceedingly libéral in their 
construction. Such notices are often drawn by practical mlners, unaccus- 
tomed to légal forms and technlcal phraseology; hence the language used in 
the notices is often subject to more or less criticism by counsel learned in the 
law, and engaged in preparing documents in légal shape and form. Then, 
again, locations are often made without any accurate knowledge of the true 
course and directions which a compass would readily give, and mlstakes in 
the notice as to the direction and course of the ground located often occur. 
But such mlstakes do not invalidate the location. Positive exactness in such 
matters should never be required. It Is the marklng of the location by posts 
and monuments that détermines the particular ground located." 

5. There are several assignments of error to the efifect that the court 
erred in refusing to permit certain named witnesses introduced by 
the plaintiffs in error to answer questions propounded to them as to 
how long it woiild take to dig holes or excavate cuts of given dimen- 
sions, what is considered by miners generally as a day's labor in the 
performance of gênerai assessment work, and what number of cubic 
yards of earth can be removed per day. Conceding, for the purpose 
of this opinion, that the questions were material and relevant to the 
issues raised in this case, it nevertheless would be necessary, before 
the opinion of the witnesses could be given, to show that the witnesses 
were compétent, by their expérience as practical miners, to give an 
opinion. It does not affirmatively appear that the witnesses, or either 
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of them, were qualified to give an opinion. They were miners by 
occupation, and had worked as such.for several years; but it does not 
appear that either of them had worked upon or examined claim 19 
ori Ophir creek, or knew whether the ground on that claim was of the 
same gênerai character as in the places where they had worked, and the 
questions, as asked, were not confiiied to the seasons of the year when 
the work was donc, whether the ground and grave! was soft or loose, 
hard or frozen. Some of the witnesses were allowed to give their 
opinion as to the number of cubic yards a miner could remove in a 
day. One said, "A man in the character of gravel— loose gravçl — 
shbuld make ten or twelve cubic yards per day." Another, a mmer 
of extended expérience in Montana and Alaska, testified, "A man 
can move six yards or six and a half yards of ordinary loose bar 
gravel per day, where eight men are being worked on a string, three 
of whom are handling the tailings." The qualification of any witness 
to express an opinion should always be made to appear to the satis- 
faction of the court. Opinion évidence, like expert testimony, is of 
but little, if any, value unless connectée! with a fui! statement -of the 
facts within his own knowledge; it always dépends more or less upon 
the facts stated by them which form the basis of their opinion. 

$. We hâve carefully examined the alleged errors of the court in 
giving or refusing instructions, and find no prejudicial error therein. 
Considered as a whole, the instructions given contain a clear and fair 
statement of the facts and the law applicable to this case. The most 
important points urged by plaintifïs in error refer to the manner of 
locating placer mining claims, and the acts necessary to be performed 
in order to constitute a valid mining location. It is further claimed 
that certain portions of the instructions are unsupported by the évi- 
dence; that the judge usurped the functions of the jury in failing to 
instruct the jury that it was the exclusive judge of the facts ; that the 
court erroneously instructed the jury that Walker's location was prop- 
erly marked On the ground; and erroneously instructed the jury in 
regard to the forfeiture of mining claims, etc. The court instructed 
the jury, among other things, as follows : 

"(a) It is the duty of the court to détermine ail questions of law, and It Is 
your province and duty to détermine ail questions of fact. * • • (b) The 
aflirmatlve of the Issue Is upon the plalntlff to prove the original location, 
dlscovery of gold, and the marking of the boundarles of the claim in dispute 
by Walker, prlor to the Ist day of January, 1900, and that the burden of 
proof In thèse matters is upon the plalntlfC, who must establlsh each of them 
by a prépondérance of the évidence. On the other hand, the alHrmative of 
the issue is upon the défendants to establlsh that Walker dld not do the nec- 
essary assessment work on the claim In 1899, or cause it to be done, and the 
burden of proof upon that question is upon the défendants. • • • (2) 
Plalntiff daims tltle to the promises in dispute as a placer mining claim. 
The right of possession of a placer mining claim in such cases must be based 
on a valid location thereof In eonformity wlth the laws of the United States. 
* * • (4) Under the laws of the United States, the requlsites of a valid 
location of placer mining claims are: First. The ground sought to be located 
must be vacant, nnappropriated minerai land belonglng to the government 
of the United States. Second. The location must be marked on the ground 
so that its boundarles can be readily traceo. Thlrd. Dlscovery of minerai in 
the ground. (5) A notice of location was not requlred by the laws of the 
United States to be either posted, flled, or recorded in the office of the mining 
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recorder at the time o£ the location by Walker, or by Wilson and Walton. 
Such notice was then required to be posted, filed, and recorded only when 
the mlning rules, régulations, and customs of the district provided for it 
No évidence was introduced tending to prove the existence of any local rule, 
régulation, or custom adopted by the minera in the district where this mining 
claim was located requiring the posting, flling, and recording of notices of 
location at the time of the location of the mine in question; you are there- 
fore instructed that the posting, flling, and recording of such notice was not 
necessary to the validity of either of the locations in question. If any such 
notice was posted, filed, or recorded, however, that is a fact which you may 
consider in determining whether or not either of the parties did, as alleged, 
in fact make a location of the ground in question. (6) As to whether or not 
there bas been a sufBcient marking of the location on the ground so that the 
boundaries could be readily traced, is a question of fact for you to décide. 
Any marking of the ground claimed by stakes and monuments, and writteii 
notices whereby the boundaries of the claim located can be readily traced, 
Is sufiicient. (7) It is not necessary that the marking of the location on the 
ground be done by the locator in person; such marking may be done by the 
agents or employés of the locator as well as by the locator himself. » * * 
(8) Nor is it necessary that a discovery of gold be made by the locator in 
person; a discovery of gold made by any agent or employé of the locator, or 
by any person acting in his behalf and for his benefit, and if made before 
any intervening rights attach, will be just as valid as if made by the locator 
in person. * * * (9) It is not necessary that the acts requisite to perfect 
a minerai location be performed in any particular order; it is sufflcient if 
they are ail performed before any subséquent location is made. » * » (lo) 
In the absence of évidence to the contrary — and there bas been no évidence 
to the contrary produced on the trial of tliis case — the law will présume 
claim No. 18 on Ophir creek to be a well-known natural object and permanent 
monument. • » * (i2) You are instructed that if you belleve from the 
évidence that, prior to the time of the location by Lena Walton and J. H. 
Wilson of the mining claim described in plaintliî's second complaint, it was 
marked on the ground by stalles and monuments as claimed by the plalntiff. 
and set there by Captain Walker or by others at his request and for his 
benefit, then and in that event you are instructed that the visible stakes and 
monuments plaeed on the ground would control the location of the claim, if 
the same sliould be inconsistent with the measurements and description con- 
tained in the location notice, provided that you should flnd tlmt the location 
of the claim is approximately the same in both. (13) Tlie évidence in the 
case shows that the location originally marked by Walker or his agents on 
the ground was too large; that is, that it contained more than twenty acres. 
You are instructed that this did not invalidate the Walker location, but mercly 
rendered it voidable as to thç excess over and above twenty acres, which is 
what the law allows in placer claims. * • * (15) When a valid location 
of a mining claim is once made it vests in a locator and làs successors in in- 
terest the right of possession thereto, which riglit cannot be divested by the 
oblitération or removal, without the fault of the locator or his successor in 
interest, of the stakes and monuments marking its boundaries, or the oblitéra- 
tion or removal from the claim of the location notice posted thereon. * * * 
(17) If, under the foregoing instructions, you should flnd that prior to the 
location of Lena Walton on the flrst day of January, 1900, Captain E. S. 
W^alker, the grantor of the plalntiff, through himself, his agents or employés, 
made a valid location of the mine described in plaintiff's second amended 
complaint, then it will be your duty to consider whether or not the annual 
labor was performed on said mine by plaintiff's grantor, Captain Walker, 
during the year 1899. * * * (21) The law does not prescribe the particu- 
lar kind of labor which is to be performed, nor in what it shall consist, nor 
the manner in which it shall be performed. Nor does the law require that 
it shall beneflt the claim in the senst of making the claim more valuable 
after the performance of the labor than before. And you are thercfore in- 
structed that any labor performed upon the claim, if sufflcient in amount, 
will satisfy the law, if its tendency is to develop the claim as a mine. (22) 
You are instructed that the digging of prospect holes, or the digglng of a 
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eut or cuts, or drain dltch or dîtehes, the removal of brush, pannlng, etc., and 
ail thlnga done necessary for the dolng of the assessment work, If sufflclent 
In amouiit, will be compUance wlth the law. (23) Work done for the pur- 
pose of discoverlng minerai, whatever the particular form of the deposit, is 
also work and improvement wlthin the meaning of the statute. * * • 
(24) you are Instructed that the law requlres one hundred dollars' worth of 
work. And in determinlng the aînount of work don© upon a elaim for the 
purpose of représentation, the testls as to the reasonable value of sald work, 
not what was paid for it, or what the contraet priée was. But it dépends 
entirely upon whether or not sald work was reasonably worth the sum of 
one hundred dollars. * • * (25) In estimatlng the value of the labor 
performed, the Jury should conslder tbe distance of the mine from the near- 
est point where labor could be proeured,' the cost of maintaining men while 
the labor was being performed, the current rates of wages, and any other 
neeessary and reasonable expense whiqh would reasonably and necessarily 
be incurred in the performance of the sald labor." 

Thèse instructions, of themselves, show that the objections urged 
thereto are not wèll taken. Nearly ail of the légal principles an- 
nounced therein with référence to the notice of location, the character 
of assessment work, the discovery of minerai, the marking of the 
boundaries, recording of the daims, destruction or removal of the 
stakes, are in line with the prinèipleà expressed in Bock v. Justice M. 
Co. (C. C.) 58 Fed. 106, 111-I18, 124-128, which hâve time and again 
been approved by the courts. Doe v. Waterloo M. Co., 70 Fed. 455, 
458, 17 C. C. A. 190; Migeon v. Montana C. R. Co., yy Fed. 24g, 255, 
23 ce. A. 156; Garrard v. Silver Peak Mines (C. C.) 82 Fed. 578, 
585; Perigo V. Erwin (C. C.) §5 Fed. 904; Erwin v. Perego, 93 
Fed. 608, 611, 35 C. C. A. 482; Smith v. Newell (C. C.) 86 Fed. 56; 
Nevada Sierra Oil Co. v. Home Oil Co. (C. C.) 98 Fed. (>n< 676; 
Haws V. Victoria Copper M. Co., 160 U. S. 303, 318, 16 Sup. Ct. 
282, 40 L. Ed. 436; McShane v. Kenkle, 18 Mont. 208, 212, 44 Pac. 
979> 33 L- R- -A-. 851, 56 Am. St. Rep. 579; Strasburger v. Beecher, 
20 Mont. 143, 151, 49 Pac. 740; Hayes v. Lavagnino, 17 Utah, 185, 
I97i 53 Pac. 1029 ; Wilson v. Triumph M. Co., 19 Utah, 66, ^6, 56 
Pac. 300, 75 Am. St. Rep. 718. Upon thèse points further discussion 
is unnecessary. Upon the other points but little need be said. That 
the excess of 20 acres in the location referred to in instruction No. 
13 did not invalidate the location, but merely rendered it voidable as 
'to the excess, see Rose v. Richmpnd, 17 Nev. 25, 59, 60, 27 Pac. 1105 ; 
Richmond v. Rose, 114 U. S. 576, 579, 580, 5 Sup. Qx. 1055, 29 L. Ed. 
273. The remark of the court in this instruction, that "the évidence 
in the case shows that the location originally marked by Walker or 
his agents on the ground," etc., did not invade the province, or usurp 
the functions, of the jury. The court did not assume as undisputed a 
question of fact ; the jury could not hâve been misled thereby. The 
court stated in one place that the question whether the marking of the 
ground is suiïiciént or not is a question of fact for the jury, and in 
other instructions told the jury that the burden of proof to establish 
the marking of the boundaries by Walker prior to January i, 1900, 
was upon the plaintifï (défendant in error), and that it must establish 
them by a prépondérance of the évidence. The rule is universal that 
the entire charge must be taken together, and when the instructions 
in this case are read in their entirety the criticism of counsel is found 
to be whoUy untenable and unworthy of extended discussion. 
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7. The assignments of error 32, 33, and 34, that the court erred in 
giving instructions in relation ta the question of forfeiture, are not well 
taken. One of thèse instructions was copied from the décision of the 
Suprême Court of the United States in Hammer v. Garfield M. Cq., 
130 U. S. 291, 301, 9 Sup. Ct. 548, 552, 32 L. Ed. 964, where the court 
said: "A forfeiture cannot be estabUshed except upon clear and 
convincing proof of the failure of the former owner to hâve work per- 
formed or improvements made to the amount required by law." AU 
the instructions given upon tliis point are fully sustained by the au- 
thorities. Belk v. Meagher, 104 U. S. 279, 26 L. Ed. 735 ; Johnson 
V. Young, 18 Colo. 625, 62g, 34 Pac. 173; Colman v. Cléments, 23 
Cal. 245, 247; Bishop v. Baisley, 28 Or. 119, 125, 41 Pac. 936; 
Oreamuno V. Uncle Sam M. Co., i Nev. 215, 218; 2 Lindley on Mines, 
§ 645, and authorities there cited. 

8. The Code of Alaska, subsec. 6, § 187, provides: 

"The court shall then charge the jury, and if elther party requlre It, and 
shall at the commencement of the trial glve notice of his intention so to do, 
the charge of the court, so far as it relates to the law and the facts of the 
case, shall be reduced to writing and given to the jury by the court as writ- 
ten, without any oral explanation." 31 Stat. 361, c. 786. 

The court in the présent case was at the beginning of the trial re- 
quested by both parties to instruct the jury in v^riting. It is earnestly 
contended by counsel for the plaintifïs in error that the court erred in 
instructing the jury orally after they had retired to consider their 
verdict. The record shows that the jury was brought into the court- 
room upon their request to be instructed by the court "in regard to 
damages." There are over a dozen pages of the printed record filled 
out by afîîdavits as to what then occurred. But the sum and sub- 
stance of the whole matter is that the jury asked the court whether 
they would hâve to find damages in the event that they found for the 
plaintifif, and the court orally replied "No." The jury shortly there- 
after came into court with a verdict in favor of the plaintifif, without 
assessing any damages. As the jury found no damages, it is difficult 
to see how the plaintifïs in error could hâve been injured by this so- 
called "oral instruction." But counsel says that the court violated a 
plain provision of the statute, and that his clients hâve the right to de- 
mand that the statute of Alaska with référence to the trial of causes 
should be strictly followed. Brewer, J., in State v. Potter, 15 Kan. 
302, 320, in construing a similar statute upon this point, clearly stated 
the rule applicable to the facts of this case, as follows : 

"It may be remarked that the purpose of this statute is to secure to the 
défendant the exact rulings of the court, in order that he may avail himself 
of any errors in the rulings; that it was not intended to cast any unneces- 
sary burdens upon the court, or to hamper and restriet communications be- 
tween the court and jury; that it should be so construed as fairly to secure 
that purpose, and not to be made a mère weapon of technical error." 

And in the course of his opinion further said : 

"The mère fact that an oral communication bas passed from the court 
to the jury is not of itself proof that the statute has been disregarded, but 
the court may properly make oral statements to the jury in référence to 
the form of the verdict, the manner in which the trial has been conducted, 
the behavior of the jury or counsel or parties, or any other oral statement 
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whîch Is not falrly and strlctly a direction or Instruction upon some question 
or ruie of law Involved In or applicable to the trial, or a comment upon the 
évidence." 

See, also, Boggs v. United States, lo 0kl. 424, 431-438, 63 Pac. 
^69, 65 Pac. 927, and authorities there cited; Il Ency. PL & Pr. 257, 
and authorities there cited. 

9. There is another point, based upon a statutory provision, argued 
at considérable length, which, although not properly assigned as errer, 
and no exception appearing to hâve been taken thereto in the court 
below, ought perhaps to be noticed, as it, of itself, will serve to illus- 
trate the necessity of the enforcement of the rule fîrst noticed in this 
opinion, and furnish a good reason for refusing to notice many other 
points. Section 192 of the Alaska Code, 31 Stat. 361, c. 786, provides 
that after the charge of the court the jury, if they retire, must be kept 
under the charge of one or more ofificers, and that : 

"The offlcer shall, to the utmost of his ability, keep the Jury thus together 
separate frorû other persons, without drink, except water, and wlthout food, 
except ordered by the court. * * • Before any ofBcer takes charge of a 
jury this section shall be read to him, and he shall be then sworn to cou- 
duct himself according to its provisions, to the utmost of his ability." 

There is nothing in the record to show that the bailiff was not prop- 
erly instructed and sworn, or that the provisions of the statute were 
not read to him. The minutes of the court show that "the jury were 
instructed by the court in writing, and retired for délibération at 8 145 
p. m. in charge of Bailifïs Lawrence and Armand, previously sworn for 
that purpose." The record does not show that any objection was 
made at any time, or that as a matter of fact the statute was not read 
to them. The plaintiiifs having been silent at that time, they ought 
not now to be allowed to open their mouths on this subject, after 
losing their case in the court below. They waived whatever rights 
they may hâve had by not promptly taking their objections at the 
proper time. 12 Ency. PI. & Pr. 541, and authorities there cited. 
Moreover, the law présumes that every ofRcer does his duty, and, in 
the absence of any showing to the contrary, the law would présume 
that the statute was read to him when he was sworn, in strict accord- 
ance with the provisions of the law. 

10. The forty-first assignment of error is that the court erred in 
denying defendant's motion for a new trial. This alleged error was 
orally argued at great length. The point sought to be made was the 
misconduct of the jury after they had retired to deliberate upon their 
verdict. It was claimed by the plaintiffs in error that the jury were 
confined in the Golden Gâte Hall adjoining a room where there had 
been a banquet the night before, and that some of them removed 
hinges from the door leading into this banquet room and brought 
therefrom "eggnog or punch, and drank it in the jury room," and 
that some of them were "more or less under the influence of liquor" ; 
that one of the jurors was taken downtown by one of the bailiffs "to 
get some tobacco," and disguised his face at the request of the bailifï, 
so that he might not be recognized on the street ; that another juror, 
accompanied by a bailiff, went to his own house, and stayed away from 
the jury room about 15 minutes; that other jurors went out from the 
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jury room to a closet, etc., etc. Nnmerous affidavits settîng forth 
thèse transactions were presented to the court. An examination of 
them shows that ail the statements therein contained are pure hearsay, 
consisting of conversations had by the affiants with some of the 
jurors, or déclarations made by jurors in their présence. There is 
no pretense that the prevailing party in the action knew of or had any- 
thing whatever to do with the alleged misconduct of the jurors, or that 
the jurors, or either of them, were approached or improperly in- 
fliuenced by any person. There are no facts in regard to this assign- 
ment that would authorize this court to interfère with the order of 
the court below denying a new trial. Statements made by jurors not 
under oath, after the trial is over, are not compétent évidence. Gain 
V. Wallace, 46 Kan. 138, 144, 26 Pac. 445; Peterson v. Skjelver, 43 
Neb. 663, 671, 62 N. W. 43; Phillips v. Town of Scales Mound, 195 
111. 353, 363, 63 N. E. 180. A new trial on the ground of the miscon- 
duct of jurors should not be granted unless the évidence of misconduct 
is clear, certain, and convincing. Omaha Fair Ass'n v. R. Co., 42 
Neb. 105, 108, 60 N. W. 330. In the absence of injury, a mère sépara- 
tion of the jury in civil cases, without the consent of the court, is not 
per se sufficient ground for a new trial. 12 Ency. PI. & Pr. 575, and 
authorities there cited ; 2 Gra. & Wat. on New Trials, 502. 

II. There are numerous other assignments of error and objections 
taken that fall within the rule first stated in this opinion, or that are 
purely technical, wholly immaterial, or of a trifling nature. It is 
enough to say that we hâve examined ail the points raised, whether 
noticed or not, and fînd them to be without any merit whatever. Up- 
on the whole record, our conclusion is that no prejudicial error has 
been affirmatively shown. It must not be mère abstract error, but it 
must be prejudicial and injurious in order to avail the plaintififs in 
error, for otherwise they hâve no cause of complaint. Contreras v. 
Merck, 131 Cal. 211, 214, 63 Pac. 336; Boggs v. United States, 10 
Okl. 424, 63 Pac. 969, 65 Pac. 927. 

The judgment of the District Court is affirmed, with costs. 
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RH0DE8 V. SAME. 

(Circuit Court of Appeals, Eighth Circuit April 6, 1903.) 

Nos. 1,793, 1,796. 

MOHTGA8ES — CONSTBDCTION— STIPDIiATlON FOR MaTURITT OS DEPADLT. 

A provision in a mortgage tliat in case the sum secured, or any part 
tliereof, or any Interest tbereon, is not paid when the same is due, or 
if the taxes assessed against the property, or any part thereof, are not 
paid when the same are by law made due and payable, "then the whole 
of sald sum and sums and the interest tbereon shall and by thèse présents 
become due and payable," Is not self-operative, but is for the benefit of 
the creditor, and intended to glve him an option, and it does not render 
the principal sum due and payable in advance of the tlme specifled on 
the face of the note because of a prior default in the payment of interest 
or taxes, so as to start the statute of limitations to running, unless the 
holder elected in some way to treat it as due at an earlier time in con- 
séquence of the default 
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a FEDERAL Courts— FoLLOwiNG State Décisions— Constbuctios of Con- 
tra ots. 

The proper Interprétation of a prlvate contract présents a question of 
gênerai law, concerning ■whlcli the fédéral courts are entitled to express 
an Independent judgment, unless tlie contract is one relating to the sale 
or conveyance of real or personai property, and It contains words or 
phrases that, in virtue of local décisions, hâve aequired a deflnlte mean- 
ing, and hâve thus become rules of property v^ithin the state. 
8. Moktgaqes— Construction— Provisions in Note for Statb Laws. 

A provision in a note that "this note and the coupons hereto attached 
• • • are to be construed by the laves of the state of Kansas" 
means the statutes of the state with référence to negotiable instruments, 
and the rights and llabilities of the parties thereto, and does not com- 
prehend the décisions of local courts construing like contracts that had 
been or might thereafter be ânnounced; nor can it be extended so as 
to make the décisions of the local courts the governing law v?ith respect 
to the construction of the provisions of a mortgage given to secure such 
note. 

Caldvyell, Circuit Judge, dissenting, 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This action vras brought by the Keene Five Cent Savings Bank, a New 
Hampshire corporation, the appellant in case No. 1,795, and one of the ap- 
pellees in case No. 1,796, to foreclose a mortgage on lands situated in Mar- 
shall county, Kan. The bill alleged, in substance, that Gavin Heid and Elmira 
Reid on October 14, 1886, executed a note in favor of Fanny U. Warden in 
the sum of $6,000, payable 20 years after date, with 20 interest coupons, foi* 
$420 each, thereto attached, aijd tliat as security therefor they executed the 
mortgage in question; that the taxes assessed against the mortgaged promises 
for the years 1889, 1890, 1891, and 1892 were not paid by the mortgagors, but 
were paid In August, 1895, by the complainant; that the taxes on the property 
for the years 1893 to 1897, both Inclusive, were not paid by the mortgagors or 
any other person; that the mortgagors had failed to pay any of the coupon 
interest notes which became due annually on November Ist for the years 
1891 to 1898, both inclusive; that the principal and interest notes secured by 
said mortgage, together with ail the mortgagee's rights under sald mortgage, 
were assigned by Fanny U. Warden to the complainant in June, 1889, to se- 
cure the payment of an indebtednesS owing by said Warden to the com- 
plainant; that after such asslgnment, and in September, 1893, in a suit 
brought by one King, as receiver of the First National Bank of Frankfort, 
Kan., in the Suprême Court of New Hampshire, the complainant was gar- 
nished, by trustée process emanating from said court, as a créditer of said 
Fanny U. Warden, and compelled to answer as to the state of its account 
with her; that it did answer forthwith, showing that it then held the afore- 
«aid notes as security for an existing Indebtedness on the part of said Fanny 
U. Warden in the sum of $3,248.66; that thereupon the complainant was 
notifled by one Harriet R. Warden that she was the owner of and entitled 
to whatever sum might be coilected on sald notes over and above the sum 
of $3,248.66 aforesaid; that a eontrpversy accordingly arose between said 
last-named claimant and said King, as to who was entitled to the surplus. 
In conséquence of which the complainant could not, under the laws of New 
Hampshire, lawfuUy send said note and mortgage out of the state of New 
Hampsliire Into the state of Kansas untll said controversy was determined; 
that it was not so determined until the year 1898, when T. F. Rhodes, 
havlng bought from King, as receiver, ail the assets then in his hands as 
receiver, entered into an agreement with Harriet R. Warden and Fanny U. 
Warden whereby they released thelr claim to said notes, and consented that 

IF 2. State laws as rules of décision in fédéral courts, see notes to Spokane 
Falls & N. Ry. Co. v. Ziegler; 9 0. C. A. 548; Wilson v. Perrin, 11 a 0. A. 
71; Hill V. Hite, 29 C, C. A. 553. 
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this plalntlff might proceed to collect the notes, and hold any surplus over 
and above the amount of its elaim for the beneflt of sald Rhodes; and that 
thereupon the New Hampshire suit was dismissed In the month of July, 18Ô8, 
and the complalnant, being freed from ail restraint, was permitted to proceed 
wlth the enforcement of the mortgage. The blll averred that durlng ail of 
the period aforesaid Gavin Reid and Elmira Reid, the mortgagors, had oc- 
cupled and used the mortgaged premlses; that they had not pald any part of 
the principal Indebtedness; and that the défendant T. F. Rhodes had a clalm 
for taxes against the mortgaged premlses which was prior in lien to the 
mortgage, the exact and true amount of whlch the complalnant was unable 
to State. The complalnant accordingly prayed that the amount of Its demand 
might be ascertained and established, and for a decree of foreclosure. The 
défendant Rhodes flled an answer in which he admitted substantially ail of 
the allégations contalned in the complaint. He also flled a cross-bill, in whlch 
he asserted a tax lien, and prayed that the priorities of varlous liens exlstlng 
against the property might be ascertained, and for gênerai relief. The mort- 
gagors flled an answer in which they admitted substantially ail of the alléga- 
tions contalned In the blll, but they averred that the interest notes which 
matured on the 4th of November in the years 1890, 1891, 1892, and 1893 were 
not pald when they became due, and for that reason they insisted that the 
cause of action on which the complainants sue did not accrue withln five 
years before the action was brought, and that the action could not be main- 
tained. On a final hearing the lower court sustained the défense and dis- 
missed the complainant's blll. It also dismissed the cross-bill which was 
filed by T. F. Rhodes. From this decree the Keene Five Cent Savings Bank 
and T. F. Rhodes hâve prosecuted separate appeals. 

W. J. Gregg and J. D. Gregg, for appellants. 
W. F. Guthrie, for appellant Keene Five Cent Savings Bank. 
T. F. Garver (J. A. Broughten and J. B. Larimer, on the brief), 
for appellees Gavin Reid and Elmira Reid. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question to be determined on thèse appeals is whether the 
principal note, secured by the mortgage, together with the accrued 
interest thereon, became due and payable as soon as there was a 
failure to pay any one of the interest coupons, so that the statute of 
limitations began to run at the date of the default as against the 
entire indebtedness, without any affirmative action on the part of the 
holder of the notes, and even against its express will and consent. 
This question arises in the foUowing manner : In the principal note 
this clause is found: 

"It is expressly declared and agreed that this note and the coupons hereto 
attached are made and executed under and are to be construed by the laws 
of the State of Kansas in every particular and are glven for an actual loan 
of six thousand dollars." 

The mortgage which secured the note contained the following pro- 
vision : 

"But if sald sum or sums of money or any part thereof, or any Interest 
thereon, is not pald when the same Is due, and If the taxes and assessments 
of every nature which are or may be assessed and levied against said prem- 
lses, or any part thereof, are not pald wheu the same are by law made due 
and payable, or if the Insurance be not kept up thereon, or if waste be com- 
mltted, then the whole of said sum and sums and the interest thereon shall 
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and by thèse présents tecome due and payable and sald party of the second 
part shall be entitledto possession ofsald premises." 

It is a conceded fact that a delault occurred in the payment of in- 
terest on the mortgage debt as early as November 4, 1890; that no 
interest was paid after that date; and that a statute of Kansas dé- 
clares (Gen. St. Kan. 1901, § 4446) that an action "upon any agree- 
ment, contract or promise in writing" can only be brought \yithin fîve 
years after the cause of action "shall hâve accrued." 

It is obvions, therefore, that if the efïect of the above-quoted mort- 
gage clause was to render the entire indebtedness secured thereby 
immediately payable when the first default in the payment of inter- 
est, or any default, prior to November 4, 1896, occurred, whether 
the creditor did or did not elect to treat it as due, then the action is 
barred, and the decree below was for the right party. On the other 
hand, if the mortgage clause in question merely gave to the creditor 
an option to treat the indebtedness as due in case of a default, which 
he might or might not exercise at his pleasure, then the debt sued 
for was not due until the présent action was brought, and the decree 
below is indefensible. The efifect of such clauses as the one in ques- 
tion has frequently been a subject for judicial considération, and, 
while the décisions are not entirely harmonious, yet the decided weight 
of reason and authonty is in favor of the view that such provisions 
are not self-operative ; that they are for the benefît of the creditor, 
and intended to give him, on grounds of convenience, the right to 
treat the entire debt as matured, if an installment of interest is not 
paid as and when it should be, or if the taxes on the mortgaged 
premises are not paid pursuant to agreement. The great majority of 
the cases treat such provisions, when contained in mortgages, as de- 
signed to further constrain and stimulate the debtor to meet his 
engagements promptly, and to arm the creditor with a right in the 
nature of a right to déclare a forfeiture or to exact a penalty, which 
he may or may not exercise, and as a right which the courts will 
never regard as having been exercised by the creditor, or as having 
any effect upon the period of maturity specified in a note or bond, 
without some affirmative action on his part, such as a notification to 
the debtor, by a suit or otherwise, that on account of the default he 
elects to treat the entire indebtedness as due. Attention has also 
been called to the fact that to hold such provisions as the one in 
question to be self-operative would be to confer on the debtor the 
right to take advantage of his own wrong; that is, to mature an in- 
debtedness which was intended as an investment for a given period, 
in advance of the time specified on the face of his note or bond, 
by failing to keep his engagements. Cox v. Kille, 50 N. J. Eq. 176, 
24 Atl. 1032; Mason v. Luce, 116 Cal. 232, 48 Pac. 72; Richards 
V. Daley, 116 Cal. 336, 48 Pac. 220; Lowenstein v. Phelan, 17 Neb. 
429, 22 N. W. 561 ; First Nat. Bank of Snohomish v. Parker (Wash.) 
68 Pac. 756, 757; Watts v. Creighton, 85 lowa, 154, 52 N. W. 12; 
Batey V. Walter (Tenn. Ch. App.) 46 S. W. 1024; Nebraska Citv Nat. 
Bank v. Nebraska City Gaslight & Coke Co. (C. C.) 14 Fed. 763"; Phil- 
lips V. Taylor, 96 Ala. 426, 11 South. 323. We are constrained, by 
the reasons stated in the foregoing décisions, to hold that such a 
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provision as the one now in question îs not self-operative ; that it did 
not render the principal note, secured by the mortgage, due and pay- 
able in advance of the time specified on its face, unless the créditer or 
holder elected in some way to treat it as due at an earlier period, in 
conséquence of a default in the interest payments or in the payment of 
taxes. We are of opinion that this view of the case is altogether the 
most rea.sonable, the one which is most in accord with the presumed 
intention of the parties, and the one that is the best supported by au- 
thority. The previous décision of this court in Brewer v. Penn 
Mutual Life Ins. Co., 36 C. C. A. 289, 94 Fed. 347, was only to the 
efïect that where a mortgage contains a provision in substance like 
the one now involved, and a default occurred in the payment oî the in- 
terest, such default gave the holder of the note the right to déclare the 
same due, and to collect it by a suit in the ordinary form, as well as 
to enforce payment by an action to foreclose the mortgage. 

It is strenuously urged, however, that a dififerent view has been 
taken by the Suprême Court of Kansas touching the efïect of such a 
provision as we hâve been considering; that the court of last resort 
in that state holds that such a provision is self-executing, and that 
in case of a default it opérâtes to mature an indebtedness without 
any affirmative action on the part of the mortgagee or creditor; and 
that thèse décisions are binding on this court, especially in view of 
the above-quoted clause, which is found in the note, declaring that 
it and the coupons attached should "be construed by the laws of the 
State of Kansas." It is not to be denied that in one case (First Na- 
tional Bank v. Peck, 8 Kan. 660) it was held, in a case involving the 
construction of such a clause as the one now before us, that, while 
such clauses are "usually inserted for the benefît of the mortgagee," 
yet that the mortgagor may likewise insist upon it, and that in the 
case then under considération the occurrence of a default caused a 
note to become due in advance of the time specified on its face, in 
such a sensé that one who acquired it after the default could not be 
esteemed a purchaser before maturity. The authority of this case 
has been recognized in two subséquent cases, to wit, Lewis v. Lewis, 
58 Kan. 563, 50 Pac. 454, and Douthitt v. Farrell, 60 Kan. 195, 56 
Pac. g, both of which cases were decided long after the mortgage in 
suit was executed. Conceding that thèse cases, in efïect, hold that the 
occurrence of a default in the payment of interest or in the failure to 
pay taxes under a mortgage containing the clause in question does 
cause a note to mature and start the statute of limitations from the 
time of the default, we turn to inquire how far, if at ail, thèse décisions 
are binding upon this court. 

It will be observed at the outset that thèse décisions do not deal 
in any respect with the construction of a local statute of the state, 
but exclusively with the meaning, scope, and efïect of a provision 
found in a private contract ; the question considered and decided be- 
ing, when did a certain indebtedness mature, in view of ail the pro- 
visions of the contract between the parties relative to the time of 
payment? No construction or interprétation of the local statute of 
limitations was required in either of thèse cases, or attempted. The 
statute on that subject was plain, and its application obvions, when 
123 F.— 15 
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the time'that the indebtedness became due or accrued was ascer- 
tained; and that depended entirely upon the meaning, purpose, and 
effect of the provision of the mortgage which we hâve àlready quoted. 
Now, it is a well-settled doctrine that the proper interprétation of 
a private contract présents a question of gênerai law, concerning 
which the fédéral courts are entitled to express an independent judg- 
ment, ui^less the contract is one relating to the sale or conveyance of 
real or personal property, and it contains words or phrases that, in 
virtue pf local décisions, hâve acquired a definite meaning, and hâve 
thus become rules of property within the state. When such is the 
case the fédéral courts will interpret a contract as the state courts 
would interpret it. Jackson v. Chew, 12 Wheat. 153, 6 L. Ed. 583 ; 
Suydam v. Williamson, 20 How. 427, 15 h. Ed. 978; Burgess v. 
Sehgman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359; Bûcher v. 
Cheshire R. Co., 125 U. S. 555, 584, 8 Sup. Ct. 974, 31 L. Ed. 795. 
But in ordinary cases which involve the meaning and effect of a con- 
tract a fédéral court will interpret it in accordance with gênerai 
rules pf law governing the construction of contracts, and will never 
hold itself bound to adopt a construction which has been placed upon 
the contract, or one like unto it, by the courts of a state, unless such 
construction appears to be sound and just. In a word, the fédéral 
courts hâve a rjght to express an independent judgment with respect 
to questions of commercial law, with respect to the construction of 
private contracts, and with respect to the liability of persons charged 
with the commission of torts, when the questions are not dépendent 
on loca^l statutes modifying the common law, but are to be adjudged 
in accordance with its principles. Swift v. Tyson, 16 Pet. i, 10 L. 
Ed. 865; Henning v. Insurance Co., 2 Dill. 26, Fed. Cas. No. 6,366; 
Baltimore, & Ohio R. Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
37 h. Ed. 772 ; Bûcher v. Cheshire R. Co., and Burgess v. Seligman, 
supra; Casserleigh v. Wood et al. (C. C. A.) 119 Fed. 308, 313. See, 
also, note to Griffin v. Overman, 9 C. C. A. 542, 548. 

It is claimed, however, that in the présent instance, by a clause 
inserted in the principal note, which has heretofore been quoted, the 
parties expressly agreed that their rights should be determined ac- 
cording to the laws of the state of Kansas, and that this means that 
the décisions of the Suprême Court of that state must be followed 
in determining the meaning and efifect of ail the provisions of the 
mortgage. There are two answers, we think, to this contention : 

In the first place, the agreement relied upon is very explicit that 
"this note and the coupons * * * are to be construed by the 
laws of the state of Kansas." Nothing was said about the construc- 
tion of another and very différent instrument, to wit, the mortgage, 
whereby certain property was pledged to secure the payment of the 
note; and it would be an unwarranted extension of the scope of this 
clause to say that the parties stipulated that ail the provisions of the 
mortgage should be construed by ail courts as the Suprême Court of 
Kansas had or might thereafter construe it. Statutes hâve been 
enacted by the several states defining what are negotiable instruments, 
how they shall be drawn, what words of negotiability they shall con- 
tain, and the rights and liabilities of the parties thereto. The state of 
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Kansas has enacted such a statute. Vide Gen. St. Kan. 1901, c. 14. In- 
deed, the statute of Anne, as re-enacted in this country, varies some- 
what in the différent states, and an instrument which might be deemed 
neo;otiable and that would impose certain liabilities in one state, or by 
the law merchant, would not hâve the same effect in another. In 
our opinion, the clause now under considération was inserted in the 
note with référence to this well-known fact, for the purpose of raaking 
it plain that its negotiability and other qualities must be tested by the 
laws of Kansas, should any controversy arise. The language found in 
the note, therefore, does not constitute an agreement between the 
parties that the mortgage must perforée be construed as the local 
courts would construe it. 

In the second place, the agreement was that the note should be 
construed "by the laws of the state of Kansas," and this means the 
statutes of the state lawfuUy enacted, and there was no local statute 
declaring what efïect should be given to such a provision in a mort- 
gage or other agreement as the one now under considération. The 
language employed does not comprehend the décisions of local courts 
construing contracts Hke the one in hand, that had been or might 
thereafter be announced, for such décisions were subject to revision 
or modification or to be overruled by subséquent adjudications, so 
that judicial décisions were in no sensé laws of the state, such as the 
parties to the note had in view. Since the décision in Swift v. Tyson, 
16 Pet. I, 18, 10 h. Ed. 865, it has never been supposed that the phrase 
''laws of the states" comprehends décisions of the local tribunals, 
unless they are décisions placing a construction on express statutes, or 
establishing rules of property, as heretofore explained; and there is 
no greater reason for supposing that the expression "laws of the state 
of Kansas," as used in the note now under considération, was intended 
to include ail local décisions, and make them, so far as they had any 
application to questions that might arise, a part of the contract. That 
view, in our opinion, is entirely untenable. 

Holding therefore, as we do, that it is for this court to détermine, 
by the exercise of an independent judgment, what the provision in 
the mortgage means, and that the provision, when properly construed, 
is not self-operating, and that it did not and could not cause the note 
to mature in advance of the period of maturity mentioned on its face, 
and set the statute of limitations in motion, unless the holder of the 
mortgage elected to treat the debt as due before that date, in con- 
séquence of a default, and manifested such élection in some appropriate 
way, the decree below must be, and it is hereby, reversed, and the 
cause is remanded to the lower court for further proceedings in ac- 
cordance with this opinion. 

CAIvDWELI/, Circuit Judge (dissenting). The suit is to foreclose 
a mortgage. The mortgage and notes are to be treated "as one 
instrument or as contemporaneous agreements relating to the same 
subject-matter." The provision in the note relating to the law by 
which it is to be construed is to be read into the mortgage, and the 
provision of the mortgage relating to the maturity of the mortgage 
debt upon failure to pay any part of it at maturity is to be read into 
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the notes. Thîs much bas been distinctly decided by the Suprême 
Court of the United States in Moline Plow Co. v. Webb, 141 U. S. 
616, 623, 12 Sup. Ct. 100, 35 L. Ed. 879. 

By what law is the provision in the mortgage relating to the ma- 
turity of the mortgage debt to be interpreted and construed ? There 
can be but one answer to this question. The well-settled rule on 
this subject is "that contracts are to be governed, as to their nature, 
their validity, and their interprétation, by the law of the place where 
they were made, unless the contracting parties clearly appear to hâve 
had some other law in view." Liverpool Steam Co. v. Phénix Ins. 
Co., 129 U. S. 397, 453, 9 Sup. Ct. 469, 32 L. Ed. 788. 

Under the opération of this fundamental rule, the contracts in suit 
are Kansas contracts, and are to be governed, as to their nature, 
validity, and their interprétation, by the laws of that state. This gên- 
erai rule was in harmony with the désire and intention of the parties 
to thèse contracts, but they were not willing to let the question rest 
on this gênerai rule of law alone, and they accordingly made their 
own law on the subject, as they had an undoubted right to do, and 
declared, in terras, that the contract should be "construed by the laws 
of the state of Kansas in every particular." This provision, though 
found in the principal note alone, is, as we hâve seen, to be read 
into the mortgage. The contracts were made in Kansas, and, in ex- 
press terms, the notes are payable there. 

It is well settled that it is compétent for the parties to a contract 
to agrée as to what law shall govern in its construction and enforce- 
ment. Pritchard v. Norton, 106 U. S. 124, 136, i Sup. Ct. 102, 27 
L. Ed. 104; Coghlan v. South Carolina R. Co., 142 U. S. loi, 109, 
12 Sup. Ct. 150, 35 L. Ed. 951 ; London Assurance v. Companhia de 
Moagens, 167 U. S. 149, 161, 17 Sup. Ct. 785, 42 L. Ed. 113; Mu- 
tual Life Ins. Co. v. Cohen, 179 U. S. 262, 21 Sup. Ct. 106, 45 L. Ed. 
181 ; Liverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 458, 
9 Sup. Ct. 469, 32 L. Ed. 788. 

Moreover, the parties to a contract may provide their own statute 
of limitations, and may provide a différent period of limitations frora 
that provided by statute. i Wood on Limitations, § 42. 

What was the légal effect of this contract when and where it was 
made? Manifestly, by the law of Kansas, as interpreted by the Su- 
prême Court of the state, the default in the payment of any part of 
the mortgage debt at its maturity had the effect to mature the whole 
debt,_ and start the statute of limitations to running against the same. 

Fiiteen years before the mortgage in suit was executed, the Su- 
prême Court of Kansas, speaking by Judge Brewer, now Mr. Justice 
Brewer, said : 

"The mortgage was given to secure the payment of the three notes. It 
was executed contemporaneously wlth them. They form one contract, and 
are to be construed together, and so as to give force to the terms of each. 
2 Pars, on Contr. 15; Round v. Donnel, 5 Kan. 56; Muzzy v. Knight, 8 Kan. 
457. It contalned this stipulation that, If any part of the money secured by 
It should not be paid when It became due, then ail should Immediately become 
due and payable. There Is no contradiction between this and the notes. It 
mlght ail hâve been placed in one instrument, and the contract thus set forth 
woiild hâve been consistent and clear. The payor, performlng this contract, 



KEENE FIVE CENT SAV. BANK V. KEID. 229 

■would hâve six, twelve, and eighteen months, respectively, to make good his 
several promises, but, failing to keep his flrst promise, lost further time to 
perform the remainder. It was a contract the time of whose performance 
depended upon certain conditions. This clause is Inserted in mortgages 
usually for the benefit of the mortgagee, but, being a valid stipulation, the 
mortgagor has equal right to insist upon it, and recelve whatever advantage 
he can from its enforcement. When the payor at the expiration of six months 
failed to pay the note then due, by the terms of the contract ail three notes 
beeame due. The statute of limitations began to run on ail, and a subséquent 
purchaser purehased after maturity. The défendants therefore hâve a right 
to interpose any défense in this suit that they could if the original parties to 
the contract were the sole parties to the suit. Basse v. Gallegger, 7 Wis. 
446 [76 Am. Dec. 225]; Noyés v. Clark, 7 Paige, 180 [32 Am. Dec. 620]; 27 
Eng. Com. llaw, 27; People v. Superior Court of City of New York, 19 Wend. 
104." National Bank v. Peck, 8 Kan. 660. 

The doctrine of that case has been firmly adhered to from that time 
to the présent. Stanclift v. Norton, ii Kan. 218; Lewis v. Lewis, 
58 Kan. 563, 50 Pac. 454; Douthitt v. Farrell, 60 Kan. 195, 56 Pac. 9. 

AU contracts which are construed within the state in which they 
are made and to be performed must be construed according to the 
law of that state. What is the law of the state? It is a grave error 
to suppose the law of a state consists only of its statutes. In Cham- 
berlain V. Bélier, 18 N. Y. 115, the Court of Appeals of New York 
said : 

"The eounsel for the appellants seems to assume that when the statute 
déclares that the bond, to be valid, must be taken in a case 'provided by law,' 
it means statute law. This certainly is an error. Statutes, in this state, as 
every educated person knows, are not the only law. Some sanguine juridical 
philosophers hâve been alming at that end, but the end yet remains to be at- 
tained. Untll that judicial millennium shall hâve arrived, we must be content 
to submit to the law of unwritten principles as well as to that supposed to 
be more certain — of written rules." 

Upon this very question Justice Brewer, when Circuit Judge, recog- 
nized the décisions of the courts of a state as constituting the law of 
the state on this subject, and, following that rule, decided a case in 
Nebraska contrary to his own convictions as to the law. He said: 

"This has become the settled law of the Suprême Court of Nebraska and 
of the United States Circuit Court for this district, and, being a rule of prop- 
erty, must, upon the principle of stare deeisis, be foUowed, irrespective of any 
Personal opinions of the présent judge." Eichardson v. Warner, 28 Fed. 343. 

In like manner the same learned justice gave effect to a décision 
of the Suprême Court of Missouri, and treated it as establishing the 
law of the state upon this question. He said: 

"In the case of Noell v. Gaines, 68 Mo. 649, the question was presented to 
the Suprême Court of this state, and by it it was held that such stipulation 
was absolute and gênerai; that it made al) the notes due, and due for ail 
purposes. • * * Independent of that décision, it is in accord with my own 
views of what the law is. It is elementary that where two instruments are 
executed at the same time, having référence to the same transaction, they 
are to be construed as though there was but one instrument. Now, hère, ac- 
cording to the averments of this pétition, this mortgage and this deed of trust 
were executed at the same time, and to secure thèse notes; they were parts 
and pareels of one transaction, and are to be construed as oi\n instrument; 
and if there were but one instrument, and that containing a proviso to pay 
money at three separate times, with a promise that, upon a failure to pay the 
first sum at the time named, ail should become due, I cannot see how, logic- 
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ally, we can escape the conclusion that the parties hâve made an absolnte, 
unconditlonal stipulation, operatlve under ail cireumstances and for ail pur- 
poses. I had occasion, when I was on the suprême bench of my own state, 
to consider this matter in two or three cases, and that was the conclusion I 
then came to, and it is unchanged. I am aware that Judge Hough, in his dis- 
senting opinion, suggests certain contingencles in which the application of 
thls rule, where there are several negotlable promissory notes secured by 
mortgages or deeds-of trust, might work eut some embarrassments, but still 
I do not think that the possiblUty of such embarrassments can avoid the clear 
force of the language the parties hâve used. I do not see -why they cannot 
make such a contract, and if they made It, and its language is clear, I do 
not see why the courts should not give force and effect to it." Manufacturing 
Co. y. Howard (0. 0.) 28 Fed. 741. 

In London Assurance v. Companhia de Moagens, 167 U. S. 149, 
17 Sup. Ct. 785, 42 L. Ed. 113, the Suprême Court said, "Under the 
cireumstances, we think that this contract of insurance is to be in- 
terpreted according to the Enghsh law." But by "English law" the 
court did not mean an act of Parliament, but the law of England as 
established by the décisions of its courts, and "by the usages prevail- 
ing at Lloyd's." "Referring, then," say the court, "to the Ènglish 
law upon the question as to the meaning of this language, the English 
courts many years ago decided it, and that has been adhered to ever 
since." And it was thèse décisions that constituted the law of Eng- 
land to which the court gave efïect in that case. 

As said by Justice Brewer in Richardson v. Warner, supra, dé- 
cisions in cases like the one at bar estabHsh a rule of property, and 
are binding on the fédéral courts. They afïect rights and interests 
in real estate. Establishing, as they do, a rule of property, the doc- 
trine as to the rule of décision in cases involving gênerai questions 
of commercial law has no application. 

The Kansas doctrine is held in Texas. Harrison Machine Works 
V. Reigor, 64 Tex. 89. In Moline Plow Co. v. Webb, 141 U. S. 616, 
623, 12 Sup. Ct. 100, 35 L. Ed. 879, the Suprême Court of the United 
States made the following référence to the case last cited: 

"A leading case In the Suprême Court of Texas on this subject is Harrison 
Machine Works y. Eeigor, 64 Tex. 89. This was an action upon promissory 
notes payable at différent dates, each containing an agreement to the effect 
that 'a failure to pay that note when due should mature both notes.' The 
note first falling due was not paid at maturity, and more than four years 
elapsed wlthout suit. The question was presented whether limitation on the 
note last falling due commenced upon default in the payment of the one flrst 
maturing. It was held that It did, the court saying: 'That the effect of the 
agreement was to authorlze suit or give a right of action upon the last note 
at the same time that it eould be commenced upon the flrst, cannot be doubted. 
By the express terms of our statute of limitation, it commences to run from 
the time when the cause of action accrues. It is immaterial from what cause 
a note becomes due, so far as the right of the holder to enforce it by suit is 
concerned. * , ♦ ♦ If the holder of a note may, at his option, treat the 
claim as due at a later date than the maker has agreed that it shall mature, 
and thus prescribe a différent date at which it shaU be barred, the évidence 
for its enforcement may be preserved, whilst that for its résistance may be 
destroyed, and thus the purpose of the statute be wholly defeated.' After re- 
ferring to Hemp V. Garland, 4 Q. B. 519, as sustainlng that view, but recogniz- 
ing the fact that that case had been somewhat criticised on the ground that 
the facts brought It within the principle that no one is bound to take ad- 
vantage of a forfeiture (Wood on Limitations, 296), the court proceeds: 'Ad- 
mitting this to be a correct view, it cannot afCect the présent case. Hère 
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no option was left to the créditer. He was forced to treat the debt as due. 
It is true, he was not obligea to bring suit upon it upon default In payment 
of the flrst note. Neither is any ereditor compelled to sue upon a claim so 
soon as it becomes due. But the statute was put in motion wlthout Consult- 
ing his wishes, by the very terms of the contract, which neither party had 
any right to change without the consent of the other. When suit is left to 
the option of the ereditor, and he fails to bring his action for the whole debt 
upon the nonpayment of one installment, the debtor may possibly be author- 
Ized to construe this as an exercise of option In favor of postponing the ma- 
turity of the unpaid Installments. He may be justified in supposing that, if 
he had incurred a forfeiture, the créditer had elected not to take any advan- 
tage of it, and may be chargeable with linowledge that limitation would be 
computed accordingly. But if the créditer cannot pestpone the maturity of the 
debt, and hence cannot waive the forfeiture, if such it can be termed, the 
debtor cannot, of course, be charged with notice that he bas done se.' " 

After making the foregoing quotations from the opinion of the 
Suprême Court of Texas, the Suprême Court say: 

"Accepting this décision as giving the rule to be observed in the interpré- 
tation of the local statute, it remains to inquire whether, upon the mère de- 
fault in the payment of interest, or upon such default continuing for ninety 
days, limitation began to run, without regard to any option upon the part 
of the payée er the holder of the notes. In determlning whether the payée 
or the holder of the notes was compelled to treat them as due and collectible 
upon such default, we are to look at the deed of trust, and treat it and the 
notes as one instrument, or as contemporaneous agreements relating to the 
same subject-matter. The deed refers to the notes, and is itself referred to 
in each note, and may be examined to ascertain the real intention of the 
parties. Looking alone at the flrst clause of the notes, there would be some 
ground, under the case last cited, for holding with respect to each note that 
it would become due and collectible, without regard to the wishes of the 
holder, immediately upon default in paylng interest. But this could not hâve 
been intended, because the deed of trust, referring to the several notes, pro- 
vides for the whole debt, as well as the interest, becoming due and payable. 
If at any time the interest shall remain unpaid, after maturity, for as much 
as ninety days. We think, however, that the Words in the deed of trust, 'at 
the option of sald tlilrd party,' the payée or holder of the notes, refer not only 
to a foreclosure, but equally to the clauses in the notes and in the deed of 
trust relating to the maturity of the principal in the case of a default in the 
payment of interest. In other words, the principal. In either of the contin- 
gencies named, might become due and payable in advance of the time spe- 
ciflcally named in the respective notes, at the option of the payée or holder. 
If this be not the correct interprétation, it would follow that the payée or 
holder of the notes, notwithstanding the words 'at the option of said third 
party,' which words are admltted to hâve glven an option, at least, as to the 
foreclosure of the deed of trust, would be compelled to bring his suit for fore- 
closure within four years from default in the payment of interest at ma- 
turity, or at least within four years after the expiration of ninety days from 
such default." 

While the Suprême Court, in the case from which we hâve quoted 
so extensively, held the statutes of Hmitations did not run in that case, 
the décision was rested upon the ground that the default in the 
payment of the interest did not render the whole debt due and pay- 
able, because by the terms of the deed such default was to hâve that 
efïect only "at the option of said third party." In the case at bar 
there is no such provision. 

The parties to the notes and mortgage expressly agreed that their 
légal rights should be determined "in every particular" by the laws of 
Kansas, where the contract was made and by its terms to be per- 
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formed, and where the parties to it resided. There is no rule oî com- 
mercial or other law that can nullify this contract. It has the same 
binding obligation as any other valid contract. It is conceded, if this 
suit had been brought in a court of the state, the défendant could hâve 
successfully pleaded the statute of limitations. This would be his right 
by virtue of the terms of his contract and by the law of the state, and 
this right and that law cannot be nullified by the transfer of the notes 
to a nonresident of the state, who can sue in the fédéral court. The 
law of Kansas on this subject is settled by a long and uniform train of 
décisions of its Suprême Court as eflfectually as if it was written in 
the statutes of the state; and the law thus settled is as binding and 
obligatory on the fédéral court as a statute would be, and that a stat- 
ute would be binding is conceded. It is a new and startling doctrine 
that the fédéral courts will enforce a supposed rule of commercial law 
or construction against the express contract of the parties and the set- 
tled law of the state in which the contract was made and to be per- 
formed and the parties resided. 



BOISE CITÏ ARTESIAN HOT & OOLD WATEK CO., Limited, v. BOISE 

CITY, IDAHO. 

(Circuit Court of Appeals, Nlnth Circuit. May 29, 1903.) 

No. 864. 

1. WaTBR COMPANIES— DuTIES— CoNSTRCCTIOIf OF iDAHO BTATUTES. 

Rev. St. Idaho 1887, § 2711, relating to corporations formed to supply 
water to citles or towns and antliorized to do so by ordlnance, and pro- 
viding, Inter alla, that such companies "must fumish water to the extent 
of their means in case of flre or other great necessities free of charge," 
having been taken from the statutes of Callfornla, where it had been 
so construed by the Suprême Court of the state, requires such companies 
to fumish water free of charge for street-sprinkling purposes, the flushing 
of sewers, etc. 

2. SaMB — DORATION OF FKANCHreE — CONSTRUCTION OF ORDINANCB. 

A City ordlnance glving a person or company the right to lay and repair 
water pipes in the streets and alleys of the city, but wlthout flxlng any 
term for the privilège, Is a grant of a license only, revocable at the will 
of the city, since it had no power to grant a perpétuai franchise In its 
streets in the absence of ex}.ress statutory authorlty; and the subséquent 
passage of an ordlnance grantlng the same privilège to a succeedlng cor- 
poration organized under the laws of the state, but Imposlng upon the 
grantee the duty of furnishlng water for city purposes free of charge, In 
accordance wlth the statutes of the state, operated as such revocation, 
and, whether accepted by the grantee or not, It could only exercise the 
privilège thereafter subjeCt to the obligation tmposed. 

3. Same— SuBjECTiON to State and Municipal Control. 

The fact that corporations formed for the purpose of furnishlng water 
to citles or towns are denomiuated "prlvate corporations" In the statutes 
of a state does not afCect the nature of their rights and dutles, nor exempt 
them from législative o^ municipal control. 

4. Same— CoNTKACTS bv Citt fok Water. 

The fact that a city, from year to year, entered Into contracts with a 
water company to supply water for city purposes, and paid for the same, 
or that by reason of such contracts the company expended money for ad- 
ditlonal equipment, gives It no right to a continuation of such payments 
after the contracts have expired. 
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6, Same— Statutes Regolatino— Source of Supplt. 

A statute imposlng obligations on companies furnishlng water to the 
inhabitants of cities or towns is applicable alike to ail compauies wliich 
so furnish water and use the streets for the purpose, and it is immaterial 
whether they obtain the water from public streams or from a private 
source of supply. 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

This action was brought by the plaintifC in error against the défendant in 
error to recover damages for the wrongful taking of water. The plaintiff in 
error, as a corporation of the state of West Virginia, and as the owner of 
waterworks in Boise City, Idaho, set forth two causes of action in Its com- 
plaint The first is an assigned cause of action for damages for taking water 
prior to the time when it became the owner of the waterworks, aud while 
Its immédiate predecessors owned and operated the same. The second is for 
damages on account of such taking since it became the owner. Tne com- 
plaint alleged, in substance, that on Qctober 3, 1889, the défendant in error 
granted to H. B. Eastman and B. M. Eastman a franchise by an ordinance 
providing as foUows: 

"Section 1. H. B. Eastman and B. M. Eastman and their suecessors in in- 
terest in their waterworks for the supply of mountain water to the résidents 
of Boise City, are hereby authorized to lay and repair their water pipes in, 
through, along and across the streets and alleys of Boise City under the sur- 
face thereof, but they shall at ail times restore and leave ail streets and alleys 
in, through, and along which they may lay such pipes In as good condition 
as they shall find the same and shall at ail times promptly repair ail damage 
done by them or their pipes or by water escaping therefrom." 

The complaint further alleged that the Eastmans accepted said franchise, 
and laid pipes thereunder, and furnished water to the résidents of Boise City, 
and charged and coUected reasonable water rates therefor, and in ail respects 
complied with the ordinance; that in June, 1890, they and others formed 
under the gênerai laws of Idaho as a privato corporation — a corporation 
known as the Boise Waterworks Company — which corporation became the 
successor in Interest of said Eastmans; that on March 28, 1891, under said 
laws of Idaho, the Artesian Hot & Cold Water Company, Limited, was in- 
corporated and organized, and became the successor in interest of the said 
Boise Waterworks Company and of the said Eastmans in aud to said water- 
works and franchise; that the water furnished by the Eastmans and by its 
suecessors in interest is procured by deep boring in the rocks and mountains 
upon their own land, whereby they found both hot and cold water, and fur- 
nished the same for varions bénéficiai purposes, including the use of baths 
and bathhouses; that the supply of hot water is limited, and for more than 
a year last past has been ail applied for and rented to patrons, and that the 
supply of cold water is limited, and can only be increased by great expense, 
including the necessity of expensive pumping; that for the years 1897, 1898, 
and 1899 the city coutracted with the said Artesian Hot & Cold Water Com- 
pany for the supply of water for street-sprinkling purposes in the city of 
Boise, and paid a reasonable price therefor, and that in order to furnish 
said water under said contracts, the said eompany erected and maintained 
at its own expense standpipes in ail parts of the city for the convenience of 
the city in taking said waters, and at its own expense, and in order to furnish 
said water increased its pumping facilities, the expense of ail of which 
was over ?20,000; that in the month of March, 1900, the défendant in error, 
having refused to pay for water for municipal purposes, passed an ordinance 
purporting to grant to the said water eompany the right to lay pipes in the 
streets and alleys of said city, and to coUect charges for water supplied to 
the inhabitants thereof, and to requlre the water eompany to furnish water 
for city purposes free of charge; that the water eompany neither requested 
nor assented to or accepted said ordinance; that thereafter the city took the 
water from the water eompany against its protest, which taking constitutes 
the tort for which damages are sought to be recovered; that one Peter Sonna 
has, and has had, a System of waterworks which supplies a considérable 
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portion of sald city at rates flxed by contracta between hlm and his water 
cUstomers, but that the sald Sonna: dld not furnlsh water free to tlie city 
for any purpose, nor did the city require the same, but, on the other hand, 
the city bas taken the water from the sald Arteslan Hot & Cold Water Com- 
pany and used It for street-sprlnkling purposes In those portions of tbe city 
which are T^holly supplied by water from Sonna's System. 

In the second cause of action the plaintiff in error set forth Its own Incor- 
poration under the laws of West Virginia, and alleged that on August 28, 
1901, it became, and ever since lias been, the successor of said Artesian Hot 
& Cold Water Company, and the owner of its property and franchises, and 
bas carried on the business of supplying water In the same manner as that 
Company carried it on prier thereto. It alleged the wrongfui taking of water 
since that date agalnst Its protest and without its consent. The answer 
made déniai of varions of thèse allégations, and denied that Peter Sonna exer- 
cised rights, privilèges, or franchises In supplying water to the Inhabitants 
of Boise City under the same or like klnd of powers or privilèges, or under 
the same or like grants or franchises, as those of the Boise Waterworks Com- 
pany, and alleged the fact to be that that company bas alone enjoyed the 
rights, privilèges, and franchises of supplying water to Boise City and the 
Inhabitants thereof. The answer alleged the fact to be that long prier to the 
time of the passage of the ordinance of October 3, 1889, H. B. Eastman and 
B. M. Eastman had laid and repalred their water pipes In, through, and 
along the streets and alleys of Boise City, and had exercised ail rights and 
privilèges which they bave at any time enjoyed; thfit the ordinance was 
passed merely in confirmation of the rights theretofore assumed and exer- 
cised. On the issues so raiged, the cause was tried before a jury. At the 
close of the évidence, the court instructed the jury to return a verdict for the 
défendant in error. That Instruction Is the ground of the principal assign- 
ment of error. 

Alfred A. Fraser and Selden B. Kingsbury, for plaintifï in error. 
John J. Blake, Charles S. Kingsley, and W. E. Borah, for défendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant in error justifies its taking of the water of the plain- 
tifï in error under the provisions of section 271 1 of the Statutes of 
ïdaho passed in 1887, which reads as foUows : 

"Ail corporations formed to supply water to cities or towns must furnlsh 
(itirë, fresh water to the Inhabltants thereof for family uses so long as the 
supply remains, at reasonable rates without distinction of person upon their 
demand therefor, and must furnlsh water to the estent of their means in 
case of fire or other great necessitles free of charge. The rates to be charged 
for water rùust be detenninèd by commlssioners to be selected as follows: 
* • */' 

This statute was taken from the laws of the state of California. By 
the courts of that state it had been construed as requiring water com- 
panies to furnish free of charge water for street-sprinkling purposes, 
flushing sewers, etc. Spripg Valley Water Co. v. City, 52 Cal. iii; 
San Diego Water Co. v. City, 59 Cal. 517; Hawes v. Contra Costa 
AA'ater Co,, 5 Sawy. 287, Fed. Cas. No. 6,235. 

l^he plaintifï in error contends that the statute of 1887 conf ers 
Mpon the city bf Boise no right to take water free from it or its pre- 
dc ..essor, for the reason that they were protected by the franchise giv- 
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en to the Eastmans. There can be no doubt that the grant of a priv- 
ilège to lay water pipes and furnish the inhabitants of a municipality 
with water for a stated period of time, accepted and acted upon by the 
grantee thereof, is a grant of a franchise given in considération of the 
performance of a public service, and is protected against hostile légis- 
lation by the State. New Orléans Gas Co. v. Louisiana Light Co., 115 
U. S. 650, 6 Sup. Ct. 252, 29 L. Ed. 516; New Orléans Water Co. v. 
Rivers, 115 U. S. 674, 6 Sup. Ct. 273, 29 L. Ed. 525; St. Tammany 
Wa'terworks v. New Orléans Waterworks, 120 U. S. 64, 7 Sup. Ct. 
405, 30 E. Ed. 563. 

But had the Eastmans such a contract with the city as to come with- 
in the rule just cited? The ordinance of October, 1889, graated per- 
mission to the Eastmans and to their successors in interest to lay and 
repair their pipes in the streets of the city, and to furnish water to the 
inhabitants thereof. No term was fixed for the duration of the privi- 
lège, and no contract was in terms made between the city and the 
grantees of the privilège. It is plain that the ordinance was either the 
grant of a license revocable at the will of the grantor, or, by its ac- 
ceptance on the part of the grantee, it became an irrévocable and per- 
pétuai contract. No middle ground is tenable between thèse two con- 
structions. In the Constitutions of nearly ail the states it is provided 
that no exclusive or perpétuai franchises shall be granted, and, irre- 
spective of such constitutional limitation, it is clear, both upon reason 
and authority, that no municipal corporation, in the absence of express 
législative authority, has power to grant a perpétuai franchise for the 
use of its streets. The city of Boise was incorporated by the territor- 
ial législature of Idaho on January 11, 1866. It was given power "to 
provide the city with good and wholesome water," and to erect or 
construct "such waterworks and réservoirs within the established Hm- 
its of the city as may be necessary or convenient therefor." There 
can be no doubt that under this provision of its charter the city had 
the power to grant the use of its streets for a fixed reasonable period 
of time, either to an individual or to a corporation, for the purpose of 
furnishing a water supply to the inhabitants. It had no authority, 
however, to make a perpétuai contract. A municipal corporation in ■ 
trusted with the power of control over its public streets cannot, by 
contract or otherwise, irrevocably surrender any part of such power 
without the explicit consent of the Législature. Cooley's Constitu- 
tional Limitations (2d Ed.) 205, 210; Dillon on Municipal Corpora- 
tions, §§ 715, 716; Barnett v. Denison, 145 U. S. 135, 139, 12 Sup. Ct. 
819, 36 L. Ed. 652. And législative grants of powers to miunicipal 
corporations are to be so strictly construed as to operate as a surren- 
der of the sovereignty of the state no further than is expressly declar- 
ed by the language thereof. Charles River Bridge Co. v. Warren 
Bridge, 11 Pet. 426, 9 L. Ed. 773, 938; Syracuse Water Co. v. City of 
Syracuse, 116 N. Y. 167, 22 N. É. 381, 5 L. R. A. 546; Long Island 
Water Supply Co. v. Brooklyn, 166 U. S. 685, 696, 17 Sup. Ct. 718, 
41 L. Ed. 1165; Stein v. Bienville Water Supply Co., 141 U. S. ^J, 11 
Sup. Ct. 892, 35 L. Ed. 622. From thèse principles and authorities it 
follows that the Eastmans were given no exclusive or perpétuai right, 
and that the ordinance operated to grant them a license only, and left 
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the ci'ty free at any time to revokethe privilège granted, or to put" 
in its own watenvorks, or to grant a franchise to another company. 
The most that the Hcensees could daim under it was that it legalized 
their use of the streets for supplying water, and gave them permission 
to occupy the same until such time as the city might see fit to termi- 
nate the privilège. Président, etc., Colby University v. Village of Can- 
andaigua (C. C.) g6 Fed. 449. Such was the nature of the right which 
the Eastmans in June, 1890, transferred to the Boise Waterworks 
Company. When that company was organized as it was under the 
gênerai incorporation laws of Idaho, it found among the statutes of 
that State a lavv which must be read into its charter, and which required 
ail corporations formed to supply water to cities or towns to fur- 
nish water to such cities or towns "to the extent of their means in 
case of fire or other great necessities free of charge." It was a cor- 
poration formed for the purpose described in that law. Did its posses- 
sion of the rights which had been bestowed upon the Eastmans protect 
it from the opération of the statute? Conceding that the city still 
possessed, notwithstanding this statute, the right to deal with the wa- 
ter company as it did, and to recognize the privilège so granted by its 
ordinance of October 3, 1889, as absolving the company from the ob- 
ligation created by the statute — a proposition which may well be ques- 
tioned — it still had, as we hâve seen, the right at any time to revoke 
the privilège so granted to the Eastmans, or to impose upon the cor- 
poration new duties, as the condition of its further exercise of the right 
to occupy the streets for furnishing water. We hold that it did im - 
pose such new obligations by its ordinance passed in March, 1900, 
granting to the Artesian Hot & Cold Water Company the riglit to lay 
pipes in the streets and to collect charges for water supplied to the in- 
habitants, but requiring it tù furnish water for city purposes free of 
charge. It is immaterial that this ordinance was not requested by the 
corporation and was never accepted by it. There was nothing to pre- 
vent the city from imposing upon the corporation the obligations 
which the gênerai statute imposed upon ail corporations of a like na- 
ture. That ordinance therefore defined the rights and prescribed the 
duties of the corporation from that time on, and had the efïect to re- 
voke any privilège which it may hâve theretofore enjoyed inconsistent 
therewith. The ordinance of March, 1900, while not the source and 
origin of the right of the city in the premises, was passed in compli- 
ance with section 2710. Section 271 1 created the right. It entered 
into and became part and parcel of the corporate duties of the Arte- 
sian Hot & Cold Water Company and of the other corporations which 
became its successors in interest when they were formed for the pur- 
pose of furnishing water to the inhabitants of the city. It is immaterial 
that under the laws of Idaho such corporations are denominated "pri- 
vate corporations." The name by which they are called does not 
change their attitude toward the public, nor does it afifect the nature 
of their rights and duties. They are none the less subject to législative 
and municipal control. The réservation of the power to exercise such 
control was a part of the contract which they had with the state when 
they obtained franchises to become corporations for the purposes 
named in their articles. Chicago, Burlington & Quiiicy Railway Co.- 
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/. Cutts, 94 U. S. 155, 24 h. Ed. 94; Boston Béer Co. v. Massachu- 
setts, 97 U. S. 25, 24 L. Ed. 989. 

The plaintiff in error reUes on the fact that the Artesian Hot & Cold 
Water Company, Limited, had several and separate contracts with the 
city for the years 1897, 1898, and 1899, by which the company agreed 
to and did furnish the city water for municipal purposes, and by which 
the city agreed to and did pay therefor a fixed and stipulated annual 
compensation, and the fact that by reason of said contract the com- 
pany was obliged to incur extra expenses in the sum of more than 
$20,000 over and above what would otherwise hâve been necessary; 
and it claims that thereby the city became obligated to continue to pay 
thereafter such annual compensation for the use of such water. It must 
be borne in mind, however, that thèse contracts were made from year 
to year, and that they bound the city for no longer time than the period 
covered by each annual agreement. The water company undertook 
to make the outlay necessary to carry out thèse contracts without any 
promise or stipulation of the city to continue to make the same. It 
entered into the contract with full knowledge of the right of the city to 
cease making the same whenever it saw fît to do so, and it cannot now 
complain that the city has exercised that right. None of the cases cit- 
ed by the plaintiflf in error sustains its contention. The case chiefly re- 
lied upon — Illinois Trust & Savings Bank v. City of Arkansas City, 
76 Fed. 271, 22 C. C. A. 171, 34 L. R. A. 518 — was a case in which 
the city made an exclusive contract with a water company for a period 
of 21 years, and gave to the company the exclusive right to use its 
streets to conduct water to its inhabitants. It had no power to grant 
such an exclusive right, and chat portion of the contract was held ultra 
vires ; but the court held that the illegahty of that part of the contract 
would not absolve the city from its contract to pay for the water, as it 
had agreed to pay, for the stipulated term of years. The doctrine of 
that case can hâve no application to the case at bar. Hère the city 
has done ail that it contracted to do. It has paid for the use of the 
water which was furnished under its contracts. After the expiration 
of those agreements it had no further contract whatever with the com- 
pany. State ex rel. v. City of Hamilton, 47 Ohio St. 52, 23 N. E. 

935- 

The plaintif! in error attempts to distinguish its obligations from 
those imposed on other companies on the ground that the water it 
furnishes is not taken from the public streams of the state, but is 
pumped at its own expense from artesian wells bored on its own lands. 
We iind in thèse facts nothing to relieve the company from the obliga- 
tion imposed by the statute. It is the fact that it is a water company 
formed for the purpose of furnishing water to the inhabitants of a 
city, and that it enjoys the use of the streets of the city for that pur- 
pose, that brings it within the opération of the statute. It is imma- 
terial where its water is obtained — whether it pump it from artesian 
wells or take it from a natural stream. 

It is claimed that the décision of the Suprême Court of Idaho in 
City of Boise v. Artesian Hot & Cold Water Co., 39 Pac. 562, is au- 
thority for the proposition that a water company not previously au- 
thorized by ordinance or by contract with the city to supply water is 



238 123 FEDERAL REPORTER. 

under no obligation to furnish water for municipal purposes. We do 
not so understand the décision. The suit was in equity on a bill pre- 
sented by the city of Boise tp compel the Artesian Hot & Cold Water 
Company to furnish the city water for municipal purposes free of 
charge. The court denied the relief which was prayed for only on the 
ground that in the bill of complaint it had not been alleged either that 
the city had a contract with the corporation for that purpose, or had 
authorized the corporation by an ordinance to furnish the city with 
water, in compliance with the statute (section 2710), which required 
that "no corporation formed to supply any city or town with water 
must do so unless previously authorized by an ordinance of the au- 
thorities thereof or unless it is done in conformity with a contract en- 
tered into between the city or town and the corporation." The court 
held that the complaint must state everything necessary to enable the 
court to enter up the judgment prayed for, and that it must therefore 
inform the court of the exact condition of things between the city and 
the water company, as there might be a contract or ordinance which 
might afïect the character of the decree to be entered. In the présent 
case the court is informed of the exact relation between the city and 
the water company. It is advised of the fact that no contract exists, 
and that an ordinance has been passed granting permission to the com- 
pany to furnish water to the inhabitants of the city. 

The point is made that Peter Sonna enjoys the privilège of furnish- 
ing water to a certain portion of the city, and that he is not only ab- 
solved from ail duty or obligation to furnish water free for municipal 
purposes, but water which is taken from the plaintifif in error is used 
to sprinkle premises in that portion of the city which is supplied by 
Sonna's waterworks. It is not alleged, however, that Peter Sonna has 
any franchise from the city. It is denied in the answer that he exer- 
cises rights or franchises under the same or like powers or privilèges 
or franchises as those of the plaintiflf in error, and it is alleged that the 
plaintifif alone has enjoyed the rights and privilèges and franchises of 
supplying water to Boise City and the inhabitants thereof. No proof 
was introduced concerning the issues so made. Upon the pleadings 
there is nothing to show that Sonna enjoys a franchise from the city 
which gives him privilèges not possessed by the plaintiflf in error, or 
from which it may be seen that the latter is denied the equal protection 
of the lavjs. 

We find no error in the ruling of the Circuit Court. Its judgment 
is afifirmed. 



ROBEHTS et al. v. DATE et al. 

(Circuit Court of Appeals, Nlnth Circuit May 25, 1903.) 

No. 872. 

Contract for Sale dp Iktehest in Mining Claims— Construction. 

By a written contract défendant agreed, In considération of the pay- 
ment by plalntifC of hls necessary expenses in developing mines In 
Alaska for the year, and certain payments and provisions for his wife 
during the year, to assign and transfer to plaintiff "an undlvided one- 
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half Interest In ail properties he possesses In the territory of Alaska." 
It appeared from extrinsic évidence that défendant then owned nine 
mining claims previously located by him In Alaska, and that it was 
understood that the contract did not relate to any claims he might 
thereafter locate; also that there was an understanding, aside from the 
contract, that défendant should do one half the assessment work on the 
claims, while two other persons interested with plaintiffl should do the 
other half, and the three went to Alaska together, but each taking his 
separate provisions. After doing a small amount of work It was aban- 
doned by ail, and défendant located a number of other claims during the 
season. Eeld, that the contract was one of bargain and sale, and not of 
partnership or grub-staking, and that It gave plaintifC no interest in the 
claims subsequently located by défendant. 

Appeal from the District Court of the United States for Division 
No. I of the District of Alaska. 

This suit was brought to establish the plaintitîs' alleged right in and to 
an undivided one-half interest in a certain mining claim called the Humdinger 
placer mining claim, located on Slate creek, Alaska, on the 22d day of June, 
1900, by the défendants Date and Eosenthal; an undivided one-half interest 
In and to the Marie placer mining claim, located by the défendants Date and 
Eosenthal on Miller Gulch, on July 5, 1900; an undivided one-fifth interest 
in and to the Discovery placer mining claim. In Eagle Canyon, located June 
19, 1900, by the défendants Date, Eosenthal, and Phad Da Chile, Archie 
Park, and H. E. F. Klng; an undivided one-eighth Interest In and to the 
Eagle Canyon placer mining claim, in Eagle Canyon, located June 19, 1900, 
by the défendants Date, Eosenthal, and Phad Da Chile, H. E. P. King, John 
Stoll, M. Dempsey, Archie Park, and A. M. Powell — ail wlthin the Chisna 
mining district of Alaska. By the amended complaint it Is alleged that on 
the Ist day of February, 1900, the plaintifC Eoberts, together with one FInn 
and one JUson, entered Into an agreement in writing with the défendant 
Date, In the following words and figures: "This agreement, entered into this 
Ist day of February, 1900, by and between J. P. Eoberts, W. E. Finn, and 
A. F. Jilson, parties of the flrst part, and Fred J. Date, party of the second 
part, for and in considération of ail necessary expenses in developing mines 
In Alaska for the year 1900 furnlshed by said parties of the first part, said 
party of the second part hereby agrées, and by thèse présents does agrée to 
assign, transfer, and dellver to said parties of the first part, an undivided 
one-half Interest in ail properties he possesses in the territory of Alaska; 
furthermore, said parties of the first part agrée to furnish Mrs. Fred J. Date, 
wife of the party of the second part, the sum of one hundred dollars In cash 
and necessary provisions for the year 1900." It is alleged that soon after 
February 1, 1900, Finn and Jilson withdrew from the agreement, and aban- 
doned ail interest therein, with the knowledge and consent of the défendant 
Date, and that thereupon the plaintlfï Eoberts, by and with Date's knowledge 
and consent, assumed ail of the liabillties and obligations of the parties of 
the flrst part to the contract, and with like consent became entltled to receive 
ail of the benefits aecruing or to accrue to the parties of the first part there- 
under; that the plaintifC Eoberts, between the Ist day of February, 1900, and 
the month of August of the same year, furnlshed to the défendant Date and 
his wife, pursuant to the contract, money and provisions to the amount of 
about $700, and in ail respects performed ail of the acts and things required 
to be done by the parties of the first part to the agreement. It is alleged 
that about the month of August, 1900, the défendant Date, who, after the 
exécution of the contract mentioned, had gone to the Chisna mining district, 
came out to the town of Valdes and Informed the plaintifC Eoberts that the 
mining claims owned and possessed by him (Date) on February 1, 1900, and 
referred to in the contract of that date, had turned out to be worthless, and 
that he (Date) and the défendant Eosenthal "had taken the grub and pro- 
visions furnlshed by said James P. Eoberts, as aforesaid, and had gone pros- 
pecting In said Chisna mining district, and had located the said Humdinger 
placer mining claim, the Marie placer mining claim, the Discovery placer on 
Eagle Canyon, and the Eagle Canyon mining claim, herelnbefore mentioned, 
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whlle llvltig upon and tislng the said grub and provisions, as so («rnîshod 
by said Eoberts, as aforesaid, and with the Intent and understanding that the 
said James P. Roberts was eutltled to an undivided one-half interest in and 
to ail mining claims located by said Fred J. Date during said year 1900, 
while so nsing and living upon said provisions and supplies; that said James 
P. Roberts thiereupon ratified and consented to said arrangement, and it was 
then and there understood and agreed by and between said Fred J. Date 
and said James P. Roberts tliat said Roberts was the owner of an undivided 
one-half interest in and to the mining claims described In paragraph 2 
of this amended complaint, and that said Date would convey said interest 
to said Roberts by a good and suffieient deed or deeds of Gonveyance." The 
seventh paragraph of the amended complaint does not, as stated in the 
brief of the appellees, allège that the contract of February 1, 1900, was iii 
August of that year abandoned and terminated, by the consent of both the 
défendant Date and the plaintifC Roberts, and the alleged agreement of 
August, 1900, thereupon entered into and executed in lieu thereof. It is true 
that it was so alleged in the seventh paragraph of the flrst amended com- 
plaint, but it appears from the record that the seventh paragraph of the 
amended complaint was subsequently amended so as to read as foUows: 
"That thereupon, and pursuant to said agreement last mentioned [the agree- 
ment alleged to hâve been made in August, 1900], said James P. Roberts 
furnished additlonal grub and supplies to said Fred J. Date, of the value of 
more than three hundred dollars ($300.00); that said agreement dated FelH-u- 
ary 1, 1900, was in August, 1900, amended and modified by the consent of 
both said Fred J. Date and said James P. Roberts, and said agreement as 
made In said month of August, 1900, was entered into and modified as afore- 
said." The amended complaint further allèges that "the défendants Date 
and Rosenthal wrongfully and [un]lawfully" conspired together to cheat and 
defraud the plaintlfiE Roberts, and that while they were actually living upon 
the provisions so furnished by the plaintiff Roberts (the défendant Rosenthal 
having full knowledge that they were furnished by him) did wrongfully and 
unlawfuUy locate the Humdinger and Marie placer claims in their names, 
"with Intent to cheat and defraud said Roberts out of an undivided one- 
fourth Interest in said mining claims, the said Rosenthal In fact having no 
interest whatever in or to said Humdinger placer and Marie placer other 
than the said Fred J. Date was to glve him after conveying to said Roberts 
his interest therein." It Is alleged that before the commencement of the 
suit the plalntiff Roberts duly assigned an undivided interest in and to the 
above-named mining claims to his coplaintiffs Hogg and White, and that the 
plaintiffs are now co-owners thereof, and it is alleged that the défendants 
Beck and "Van Brunt hâve, or claim to hâve, some interest in or to the 
premises adverse to plalntifCs, the nature of which is to the latter unknowu, 
but which interests, if any, the plalntifCs allège were acquired subséquent to 
the acquisition of tlie plalntifCs' interests, and with full notice of the plalntifCs' 
alleged rlghts. 

The pleadings and issues as to the other parties défendant it Is unnecessary 
to refer to. 

The answer of the défendant Date admits the making of the wrltten- 
contract of February 1, 1900, set out in the amended complaint, and allèges 
that Jilson withdrew therefrom about the 21st day of March, 1900. It admits 
that pursuant to that agreement "plalntiff Roberts, and said Finn and Jilson, 
furnished to the défendant Date, and Mrs. Fred J. Date, money and provi- 
sions to the amount of about seven hundred dollars between the Ist day 
of February and the 31st day of December, 1900." It dénies the alleged oral 
agreement of August, 1900, and for further and separate answer allèges, 
amoDg other things, that on the Ist day of February, 1900, the défendant 
Date was the owner and entitled to the possession of nine placer mining 
claims located in the Chisna mining district of Alaska, and two Iode mining 
claims in the same terrltory. It then sets up the written contract of February 
1, 1900, and his construction of it, Including the averment that "it was dis- 
tinctly understood by and between said Roberts, Jilson, and Finn and this 
défendant (Date) that said Roberts, Jilson, and Finn, or either of them, were 
not to hâve any interest whatever in any mining properties of any character,. 
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located, dlscoyered, or acquired by thls défendant (Date) subséquent to the 
Jst day of February, 1900"; and (urther alleging that at the time of entering 
into the contract of February 1, 1900, "Roberts, Jilson, and FInn would per- 
forai one half of the assessment work required by law to be done on eacb 
and ail of said daims for the year 1900, and that this défendant (Date) 
would perform the other half of the assessment on each and ail of said claims 
for the said year"; that Roberts, Jilson, and Finn failed and refused to fur- 
nish the défendant Date "wlth ail necessary expenses and supplies for the 
year 1900," notwithstanding which the défendant Date bas at ail times been 
ready and wlUing to convey to them an undivided one-half interest "in said 
property, in aecordance -wlth the terms of said contract" of February 1, 1900. 
The answer of the défendant Date sets np the making of the locations in 1900 
of the claims described in the amended complaint, and that he and the de- 
fendant Rosenthal are the owners and in possession of the Humdinger and 
Marie placer claims, and that he is the owner and in possession of an un- 
divided one-fifth interest in the Discovery placer mining claim, and an un- 
divided one-eighth interest in the Eagle Canyon placer mining claim. 

The plaintifCs' reply to the separate answer of the défendant Date dénies 
that the plaintififs hâve failed or refused to perform the assessment work 
upon the mining claims mentioned in paragraph 1 of the affirmative answer 
of the défendant Date for the year 190O, or for any year, and allèges the fact 
to be that Date did not do any work at ail upon those claims during the year 
1900, and In the month of August of that year Informed the plaintiffi Roberts 
that those claims were worthless, and would not justlfy the doing of any 
assessment work thereon, and that he abandoned the same and permitted 
them to revert to the public domain. The plaintifEs made no déniai of the 
allégation In the answer that it was distlnctly understood between the parties 
to the agreement that RobcLts, .Tilson, and Finn were to hâve no interest in 
any mining property located or discovered by Date after February 1, 1900. 

The case was tried before the court, during which trial the court, on motion 
of the défendant Kosenthal, dlsmissed the suit as to him, and granted a non- 
suit as to the plaintiff White, on the ground that the évidence failed to show 
that he ever had any interest in or claim to the property in controversy. 

Upon the conclusion of the trial the court made the following flndings, 
designated "Findings of Fact": 

"First. As to défendant Rosenthal, that plaintiffs hâve failed to establish 
by évidence the allégation of fraud and conspiracy alleged against the de- 
fendant Rosenthal in the eighth paragraph of plaintiffs' amended complaint, 
and hâve failed completely to establish any cause of action against the said 
Rosenthal; that the said défendant Rosenthal bas established bis interests 
in the property in controversy as set out in the flrst paragraph of his separate 
answer to plaintiffs' amended complaint, and that he is the owner of, and 
entitled to the Immédiate possession of, said interest, as follows: An undi- 
vided one-half interest In and to the Humdinger placer mining claim, de- 
scribed In the pleadlngs; an undivided one-half interest in and to the Alarle 
placer mining claim, described in the pleadlngs; an undivided one-fifth In- 
terest In and to the Discovery placer mining claim on Eagle Canyon creek, 
described In the pleadlngs; an undivided one-eighth Interest In and to the 
Eagle Canyon Company placer mining claim, described in the pleadlngs. 

"Second. That plaintiffs bave failed to establish by évidence the allégations 
of their complaint against défendants Fred J. Date, E. C. Van Brunt, and W. 
W. Beck, and that the contract set out in the third paragraph of plaintiffs' 
amended complaint referred only to property possessed by défendant Date 
at the time of the exécution of said contract, to wit, February 1, 1900; that 
the property in controversy in this action was located and acquired subséquent 
to the exécution of said contract, and was not intended to be included in 
said contract; that the amendments and modifications alleged to hâve been 
made in the month of August, 1900, to said contract of February 1, 1900, and 
set out in the sixth and seventh paragraphs of plaintiffs' amended complaint. 
are not sustained by the évidence; that plaintiffs bave failed to establish 
the allégation of fraud and conspiracy alleged against Fred J. Date and Louis 
Rosenthal In the eighth paragraph of plaintiffs' amended complaint; that 
said défendant Fred J. Date has established hls Interest In the property In 
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controversy as set eut In paragraph four o.f Ms separate answcr to plalntlffs' 
amended complalnt, and that he is the owner of, and entltled td Immédiate 
possession of, said Interest, as follows: An undivlded one-half Interest in and 
to the Humdlnger placer mlning clalm, described In the pleadings; an un- 
divlded one-half Interest in and to the Marie placer mlning claim, described 
in the pleadings; an undivlded one-flfth interest in and to the Discovery 
placer mlning claim on Eagle Canyon creek, described in the pleadings; an 
undivided one-eighth interest in and to the Eagle Canyon Company placer 
mining clalm, described in the pleadings. 

"Thlrd. That whatever interest défendants E. C. Van Brunt and W. W. 
Beck hâve in the property in controversy they hâve acquired of and through 
the défendant Fred J. Date." 

From thèse findings the court drew conclusions of la-w to the effect, flrst, 
that the plalntlffs had no right, title, or interest in or to any of the mining 
claims in question, and that they take nothing by reason of their complalnt; 
second, that the défendants Date and Kosenthal are each the owners and 
entltled to the Immédiate possession of an undivided one-half of the Hum- 
dlnger and Marie placer mlning claims, an undivided one-flfth of the Dis- 
covery placer claim, and an undivided one-elghth of the Eagle Canyon placer 
claim, and judgment viras entered in accordance therewith and for costs 
against the plalntlffs. 

Winn & Shackleford, L. M. Hoefler, and Wm. Rix, for appellants. 
T. J. Donohoe, T. R. Lyons, and Alfred Sutro, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The provision of the Code of Alaska in respect to findings in ac- 
tions "of an équitable nature" is that "in ail such actions the court 
in rendering its décision therein shall set out in writing its findings 
of fact upon ail material issues of fact presented by the pleadings, to- 
gether with its conclusions of law thereon." Code Civ. Proc. Alaska, 
§ 372, 31 Stat. 395, c. 786; Carter's Annotated Codes, p. 226. 

No exception was taken in the court below to the form or sufïi- 
ciency of the findings, and, while it may be conceded that they do 
not fully meet the requirements of the statute, enough is found there- 
in to enable this court to dispose of the appeal upon its merits, in the 
view which we take of the nature of the contract made between the 
parties on 1 February i, 1900. It clearly appears from the record 
that the trial court found upon the évidence that the agreement was 
not modified by a subséquent oral agreement, as alleged in the com- 
plalnt. From an examination of the testimony, we find no ground 
for saying that the court was not justified in reaching that conclusion. 

We come, therefore, to the considération of the question whether^ 
by the ternis of the written agreement, any form of partnership was 
created, or the appellants were entitled to any kind of relief, as to 
the property in controversy in this suit. It reads as follows: 

"This agreement entered into this Ist day of February, 1900, by and be- 
tween J. P. Eoberts, "W. B. Flnn, and A. F. Jllson, parties of the flrst part, 
and Fred J. Date, party of the second part, for and in considération of ail 
necessary eXpenses in developing mines in Alaska for the year 1900, furhlshed 
by said parties of the flrst part, said party" of the second part hereby agréés; 
and by thèse ' présents does agrée, to assign, transfer, and dellver to said 
parties of the flrst part an undivided one-half Interest in ail properties hè 
possesses in the territory of Alaska. Furthermore, said parties of the flrst 
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part agrée to furnisb Mrs. Fred J. Date, wife of tbe party of the second part, 
the sum of one hundred dollars In cash, and necessary provisions for the year 
1900." 

This agreement, standing by itself and unaided by évidence in ex- 
planation of its terms, is clearly an agreement of bargain and sale. 
By its terms Date agreed with Roberts, Finn, and Jilson that in 
considération of money and supplies to be furnished to his wife, and 
ail supplies and expenses necessary for his outfit in developing mines 
in Alaska for the year 1900, he would transfer to them a half interest 
in the mines that he then possessed in Alaska. It is not a partner- 
ship agreement nor a grub-stake contract. It does not require Date 
to do any work in developing the mines which he then possessed 
and of which he contractée to transfer a half interest, nor does he 
covenant to do so. It does not require him to do development virork 
at ail. It binds him to do nothing but to transfer the stipulated in- 
terest in the mines he then had. The référence to the development 
of mines is only for the purpose of defîning the extent of the consid- 
ération which the other parties were to pay him. It is the same as if 
Date had figured up in dollars and cents the amount of expenses for 
himself and his wife which he found it necessary to incur for the 
mining season of 1900, in whatever work he might engage, and ex- 
pressed it in a definite sum as the considération for his transfer. 
This we think is the plain meaning of the agreement, and its inter- 
prétation requires no aid from the surrounding circumstances. Its 
only uncertainty is the quantum of the supplies that were to be fur- 
nished to Date, but this does not concern us on the appeal, for the 
reason that the supplies hâve ail been furnished, and thereby the 
stipulated considération has been paid. But if, indeed, the contract 
is to be interpreted in the light of the antécédent negotiations and 
the acts of the parties, it appears, without dispute, that the first 
proposition was an offer to Roberts from Date to sell a half interest 
in this property "for a year's provisions" for himself and wife. It is 
shown, also, that after the exécution of the agreement Finn, Jilson, 
and Date went together from Seattle to Valdes, and thence started 
out to the mines which had been located by Date, and which were 
some 200 miles in the interior, taking with them an outfit of provi- 
sions for the mining season, and that it was understood that Finn 
and Jilson weré to go to the mines and do one-half of the annual 
assessment work on the same for the year 1900. Date testified — and 
it is not contradicted by any witness — that each of the three, in so 
setting out, separately owned one-third of the provisions which they 
carried. He alleged in his answer and he testified that it was ex- 
pressly understood that the other parties to the agreement were to 
hâve no interest in anything that he should stake. No witness de- 
nied that this was true, and the reply of the appellant did not contro- 
vert it. A part of the provisions which they expected to use was a 
certain amount cached the year before at Amez Rapids, which Date 
had in August, 1899, contracted to buy from the owner for $100. 
It was agreed that Roberts was to pay ifor this cache, and that Date 
was to hâve one half thereof, and Finn and Jilson the other half. 
They started out from Valdes about the 20th or 25th of March. 
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Very soon afterwards Jilson abandoned the enterprise, and took out 
his one-third of the provisions. Finn and Date proceeded to the 
neighborhood of the mines which had been located by the latter, 
and about April I5th spent one day in prospecting the same. Aboiit 
the iast of April Finn separated from Date and went his way, taking 
with him his one-third of the provisions, leaving Date with his one- 
third, which he testified was his ovi^n individual property, and his testi- 
mony in this respect was not contradicted by Roberts or by any one. 
Date went upon his claims, worked tw« days thereon, shoveled and 
pannèd and made some little trenches, and. thereafter daily prospected 
the same until about the middle of May. He sent word to Roberts 
that Finn and Jilson had abandoned the enterprise, and requested 
Roberts to send some one in to do his share of the assessment work 
on the claims. About the ist of July, Date abandoned his camp 
near the location of his claims, and went elsewhere, and made the 
discoveries and locations which are the subject of the présent contro- 
versy. In the light of the surrounding circumstances and the acts 
of the parties, therefore, it is clear that the provisions which Date 
received and the money furnished him and his wife were the consid- 
ération of his transfer of an interest in his mines, and that, while there 
was a tenancy in common of the mines, there was no partnership and 
no partnership property, and no partnership enterprise was con- 
templated. 

Such being the purport of the agreement, it becomes unnecessary 
to consider the other questions in the case. The decree is afiSrmed. 

ROSS, Circuit Judge. I concur in the judgment on the ground 
that the written contract of February i, igoo, is too ambiguous, and 
the oral testimony too contradictory and uncertain, to justify a decree 
in favor of the appellants. 



RIEDINGER v. DIAMOND MATCH CO. 

(Circuit Court of Appeals, Sixth Circuit June 16. 1903.) 

No. 1.168. 

1. LOGS AND LOGGING— ImPLIBD CONTRACT— MeRGER IN SUBSEQUENT ExPRESS 

Contract. 

Where défendant, operatlng a boom In a river, Into which legs of 
varions owners were drlveri, made an express contract with plaintiff to 
sort and saw his logs dellvered in the jam above the boom with reason- 
able dispatch, a prevlous implied contract to sort and dellver such logs 
with reasonable dispatch as they came down the river, by reason of de- 
fendant's opération of the boom, was merged in the express contract. 

2. Same — Judqments — Res Judicata. 

Where the entire loss to plaintiff from the dépréciation In value of 
certain logs resulted from a postponement of manufacture of the logs 
in conséquence of defendant's breach of contract, and in a former action, 
In which plaintiff recovered judgment, the damages were charged to the 
delay in sawing the logs, such judgment was a bar to a subséquent action 
based on the theory of a breach of an Implied contract by défendant, as 
the owner of a boom, to sort and dellver . the logs below the boom with 
reasonable dispatch; such delay belng included in the postponed manu- 
facture of logs. 
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In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

F. O. Clark and Timothy E. Tarsney, for plaintifï in error. 
Edwin Walker, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action, on an implied 
contract, to recover damages for the failure of the défendant below 
to run, sort, and deliver, with reasonable dispatch and care, certain 
logs driven by the plaintifï below down the Ontonagon river, in Michi- 
gan, whereby they became worm-eaten, sap-rotten, and discolored. 
The case is brought hère to review the action of the trial judge di- 
recting the jury to return a verdict for the défendant on the ground 
that the same damages claimed in this action were sought to be re- 
covered in a former suit between the same parties, in which the 
ruling and judgment of the court were adverse to the claim now 
made. 

In his déclaration the plaintifï below (now plaintifï in error) al- 
leged that the Ontonagon river is a public, navigable river, upon which 
the plaintifï, in common with other citizens, had and has the right of 
free and unrestricted navigation, including the right of fîoatage of 
logs thereon; that the défendant on January i, 1890, and for a 
period of eight years thereafter, "assumed control, management, and 
opération" of the river at a point about two miles above its mouth 
"for the purpose of booming ail the logs placed in said river," and 
assumed to manage the river at the point of booming, and for a space 
of ten miles above said point, "for the purpose of running, driving, 
sluicing, and sorting" ail the logs driven down the river by the plain- 
tifï and others; that the plaintifï on January i, 1893, and for four 
years thereafter, was engaged in the .business of cutting, banking, 
running, and driving logs on the Ontonagon river, and procuring the 
manufacture of the same into lumber, in the transaction of which busi- 
ness it was necessary that the logs be run and driven through the 
space in the river controlled and operated by the défendant, and de- 
livered at a point below; that the plaintifï, from time to time, in the 
spring, summer, and fall of 1894, to and including the summer and 
fall of 1898, delivered to the défendant "large quantities of pine saw 
logs, to wit, three million feet," within that portion of the stream 
controlled and operated by the défendant, "to be run, sorted, and de- 
livered to the plaintifï by the said défendant with reasonable dispatch 
and care" ; that the défendant received said logs, but did not run, 
sort, and deliver them with reasonable dispatch and care, but delayed 
the delivery to the plaintifï "into the booms as aforesaid" for an un- 
reasonable space of time, by reason whereof damages resulted as fol- 
lows : 

"A large quantity of the logs of the said plaintiff, to wit, three million feet 
thereof, became sap-rotten, worm-eaten, discolored, and otherwise greatly 
injured and damaged, to wit, thirty-five per cent In quantity, and twenty- 
five per cent, in value, became and were wholly lost to the said plaintiff, and 
a large quantity thereof, to wit, fifty per cent., became damaged and lessened 
in value, and the said logs, as a whole, were thereby greatly injured and 
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damaged by being and becoming worm-eaten, sap-rotten, and dlscolored by 
reason of th'e failure of the said défendant to dellver sald logs with reason- 
able dispatch and care into the boom as aforesaid; and said plaintiff was 
prevented from floating, rsfting, and manufacturing said logs into lumber, 
and selling the same, wlthin the time in which sald plSintiffl could and 
would hâve otherwise done, had said logs been delivered to said plaintif! by 
said défendant wlth reasonable dispatch, and was so hindered until the value 
of the timber intended and designed to be manufactured therefrom had 
fallen in value tv^o dollars per thousand feet slnce the time and times when 
the plaintiff conld and vcotild hâve obtained said logs, and manufactured the 
same Into lumber, had the same been delivered by the said défendant in 
the booms as aforesaid with ail reasonable dispatch, and that by reason 
thereof the sald plaintiff has been damaged to a large amount. to wit, thirty 
thousand dollars." 

It appears that, at the May term, 1898, of the court below, the plain- 
tiff had sued the défendant in tort to recover damages alleged to hâve 
been sustained by reason of the unlawful obstruction of the Ontonagon 
river by the défendant, whereby the same 3,000,000 feet of logs were 
wrongfully held back in the river, and became worm-eaten, sap-rotten, 
and discolored. That case was decided by the court below in favor 
of the défendant, and this court on December 4, 1900 (105 Fed. 567, 
44 C. C. A. 606), afïirmed the judgment ; holding that, under the cir- 
cumstances of the case which are detailed in the opinion, an action in 
tort would not lie. Subsequently the présent suit was brought to 
recover upon an impHed promise to run, sort, and deliver the plaintifif's 
logs with reasonable dispatch below the jam piers or booms main- 
tained by the défendant. At the same time the plaintiff sued the de- 
fendant for unlawfully obstructing the Ontonagon river by maintaining 
jam piers or booms near the mouth thereof, he brought suit upon an 
alleged contract with the défendant to manufacture and saw the same 
3,000,000 feet of logs, which he had eut during the years 1894 and 
1895, and recovered judgment for $1,203.80, which was subsequently 
paid and discharged. It was this action the court below held operated 
as a bar to the maintenance of the présent suit. It is therefore neces- 
sary to examine with some care what the plaintiff then claimed. 

In the déclaration in that action the plaintiff charged : That the de- 
fendant on July 10, 1895, at Ontonagon, Mich., entered into a contract 
with him to manufacture into lumber about 3,000,000 feet of pine saw 
logs, which he had eut upon lands near the Ontonagon river or its trib- 
utaries during the winter and spring of 1894 and 1895, and which had 
been banked for transportation by driving down thèse streams, to the 
mouth of the Ontonagon river, where the défendant had its sawmills 
located. That the défendant agreed it would manufacture the logs 
into lumber, and deliver them upon its docks ready for shipment, and 
would so manufacture them "as soon as they should come down the 
said streams upon the drives"; charging $3 a thousand feet, board 
measure, for lumber eut by circular saws, and $3.50 a thousand feet 
for lumber eut by band saws. That in accordance with this agree- 
ment, in July, 1896, or thereabouts, the défendant eut, manufactured 
into lumber, atid dehvered to the plaintiff, 900,000 feet of said logs, 
but subsequently neglected and refused to complète its contract and 
manufacture the balance of the. logs into lumber at the stipulated price, 
but in June, 1897, demanded $5 a thousand feet for manufacturing the 
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balance of the logs into lumber, which the plaintiff refused to pay. 
That on account of such refusai the plaintifï was compelled to remove 
the logs ont of the Ontonagon river and into the waters of Lake 
Superior, and to pay for towing them to the Nester Mill ; paying for 
towing and sawing $4 per thousand feet. That the plaintiff was unable 
to procure the manufacture of the logs into lumber at the Nester Mill, 
or any other mill, earlier than 1897. That he had 1,250,000 feet of 
logs towed to the Nester Mill for sawing, but they only eut 900,000 
feet of merchantable lumber; the différence being "the dépréciation 
in the merchantable quality of the logs resulting from the delay in the 
manufacture of the same, caused by the neglect of the défendant to 
manufacture the said logs, as agreed, as above set forth, and by the ob- 
struction of the drive of the said logs on the said Ontonagon river and 
its tributaries from the spring of 1895 to the spring of 1897"; that 
the value of the timber eut at the Nester Mill, when eut, was worth in 
the market $2 a thousand feet less than it would hâve been, had it been 
eut at the mill of the défendant, as agreed, and on that account the 
plaintiff suffered a damage of at least $1,800. The plaintiff also suf- 
fered a loss of the value of at least 200,000 feet of merchantable lumber 
on the logs taken to the Nester Mill "by the damage that had accrued 
to the logs on account of the delay in cutting, by becoming worm- 
eaten, sap-rotten, and discolored." That the plaintiff has been un- 
able to procure the cutting of the balance of the said 3,000,000 feet of 
logs, to wit, 1,250,00 feet, board measure, now remaining in the On- 
tonagon river, on account of the failure of the défendant to perform 
its contract, "whereby plaintiff has suffered much damage by the dé- 
préciation of the said logs by becoming worm-eaten, sap-rotten, and 
discolored." That the plaintiff has suffered damage by the delay in 
procuring the cutting of the logs into lumber through Seing deprived 
of the use of the money tied up in the logs since 1895, and being com- 
pelled to pay interest thereon, amounting to about $5,000. The en- 
tire damage was laid at $20,000. 

It is to be observed that in each action the plaintiff sought to be 
made whole for the damage due to the worm-eaten, sap-rotten, and 
discolored condition of the logs when finally eut into lumber. Left 
too long in the water, their condition deteriorated, and as a resuit tht 
logs eut into less lumber, and into lumber of inferior quality and value. 
In the former action the damage was charged to the delay in sawing 
the logs ; in the présent, to the delay in running, sorting, and deliver- 
ing them. In the former, the plaintiff relied upon the express saw- 
ing contract; in the présent, upon the implied booming contract. 
The trial judge held that, although the contracts relied on were différ- 
ent, the damage for which the plaintiff sought to be made whole was 
the same, and therefore the former action was a bar to the présent suit. 
In determining whether he was correct, it is important to ascertain 
when the logs were delivered to the défendant under the sawing con- 
tract. 

The déclaration charged that the logs had been eut and banked 
for driving in the winter and spring of 1894 and 1895 ; that the sawing 
contract was made July 10, 1895, and under it the défendant agreed 
to saw the logs "as soon as they should come down the said streams 
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upon the drives." The jam piers or booms erected and maîntained by 
the défendant to catch the legs driven down the Ontonagon in a pro- 
miscuous mass were located about two miles above the mouth of the 
river. Below theni were the booms for the storage of the logs run 
through the jam piers and assorted. On each side of the river at this 
point, opposite the storage booms and below the jam piers, were the 
sawmills of the défendant, which were burned in August, 1896. The 
logs driven by various owners down the river in the spring of 1895 
were jammed for some eight or ten miles above the jam piers. The 
plaintifif testified that there were some six or seven miles of logs be- 
tween his logs and the jam piers, and about two miles of logs behind 
them. Such being the situation, when did the drive of the plaintiff 
end, and the duty of the défendant begin? In other words, when 
were the logs delivered to the défendant under the sawing contract, so 
it became his duty to care for, sort, and saw them? As we hâve 
pointed out, the déclaration leaves the matter in doubt, but the testi- 
mony of the plaintifï clears it ujp. He testified upon the trial that the 
défendant agreed to saw his logs, provided he got them down to the 
boom, where they were held up, or, rather (he corrected himself), "to 
the jam" — he could not get them any further than the jam. That this 
was the plaintiff's construction of the sawing contract is confîrmed by 
his telegram of July 22, 1897, to the défendant, in which he demanded 
that the défendant proceed at once to sort his logs in the Ontonagon 
river, and saw them, according to contract. In other words, after he 
had driven his logs down to the jam, where they became mingled with 
the mass of logs held back by the jam piers, it became the duty of the 
défendant to run them through the jam piers and sort and saw them. 
It was for the damages resulting from the failure to do this that he 
sued in the former action. 

The présent action is based upon the theory that the logs were not 
delivered under the sawing contract until they had been run through 
the jam piers and placed in the storage booms below, and that the 
delay which damaged the logs was occasioned by the failure of the 
défendant, with reasonable dispatch, to run, sort, and deliver the logs 
below the jam piers, under the implied booming contract. But if, from 
the fact that the défendant operated the boom, there was an impHed 
contract to sort and deliver with reasonable dispatch the logs which 
came down the river on the drives, it was superseded by the subséquent 
express contract to sort and saw, with reasonable dispatch, the logs 
of the plaintifï delivered in the jam above the boom. It is to be noted, 
moreover, that, irrespective of the contract upon which the plaintifï 
relies, the approximate cause of damage in each case is the delay in 
manufacturing, the logs. Delay in delivering the logs below the jam 
piers under the implied contract could not injure the plaintifï unless it 
prevented or postponed the manufacture of the logs. It could make 
no diflference to the plaintifï whether his logs were above or below the 
jam piers, if at the time there was no mill accessible to eut them into 
lumber. In this conijection, it is to be noted that after the défendant 
refused to saw the logs, except at an advance price (due to the fact 
that its mills burned down in August, 1896, and thereafter it was com- 
pelled to ship the logs by rail to its mills at Green Bay), the plaintiff 
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alleged he was unable to get any mill to saw his logs until July, 1897, 
when he towed 1,250,000 feet to the Nester Mill, and had them 
sawed there. He further averred that the balance of the 3,000,000 feet 
of logs still remained (in 1898) in the Ontonagon river, not on account 
of the failure of the défendant to perform its implied booming con- 
tract, but on account of its failure to perform its sawing contract, 
"whereby plaintifï has sufïered much damage by the dépréciation of 
the said logs by becoming worm-eaten, sap-rotten, and discolored." 

While it is true that, upon the trial of the former action, the jury 
was instructed there was no évidence of any damage sufïered by the 
plaintifï on account of the breach of the alleged sawing contract, other 
than the additional price of $1 per thousand feet.paid for transporting 
the logs to the Nester Mill, and sawing them into lumber there, the 
question for us to détermine, in reviewing the action of the court be- 
low, is not what was proved, but what might hâve been proved under 
the déclaration in the former case. It is not what the plaintiff gol, 
but what he sought to get, that we must consider. Having sued the 
défendant for damages because of the worm-eaten, sap-rotten, and dis- 
colored condition of his logs when sawed, alleging it was due to dela\ 
in sawing them, and having recovered a judgment in that suit, whicli 
has been paid, the plaintifï could not maintain another action for the 
same thing by shifting his position, and averring the condition of the 
logs was due to the delay in delivering them, especially in view of the 
fact that in the former suit he claimed the logs were delivered to the 
défendant under the sawing contract at the very time he now claims 
they were delivered under the booming contract, namely, when they 
reached the jam upon the drive. A mistake in launching litigation. 
or a failure of proof upon trial, cannot be corrected in the manner at- 
tempted in this suit. 

In our opinion, the trial judge was justified in directing a verdict for 
the défendant, and the judgment of the court below is consequently 
afHrmed. 



In re ANTIGO SCREEN DOOB CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1903.) 

■ No. 779. 

1. Courts— JuRrsDrcTiOK—DisposiTroN op Fond in Coubt. 

Any court having In its possession a f und about which there is a con- 
troversy has inhérent jurisdlction and power to détermine such contro- 
versy, to the exclusion of every other court. 

3. Bankruptcy— JoiusDiOTroN OF Court— Mode dp Review. 

Where a mortgagee, in possession of property of a bankrupt, surren- 
ders it to the trustée, reserving the right to assert his lien against the 
proceeds, such proceeds are held by the court as assets of the bankrupt 
estate, and in dealing with the fund it acts as a court of bankruptcy, and 
its action on the clalm of the mortgagee is subject to review in matter of 
law by the Circuit Court of Appeals on pétition therefor. 

H 1. Jurisdlction as affected by possession of the subjeet-matter, see note to 
Adams v. Trust Co., 1.5 C. 0. A. 6. 
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8. 8ame— Validitt oi- Ohattei- Mortgages— Following La'W of State. 

In detenninlng the Valldity of chattel mortgages, a court of bankruptcy 
Is governed by the settled law of the state in which they were given. 

4. Samb — Revibw IN Mattkb of Law. 

On a pétition for revlew in matter o£ law, the Circuit Court of Appeals 
Is not at llber^ to challenge the facts, or an Inf erence of fact, found by 
the court below. 

5. Samb — Validitt oi' Chattel Mobtqaoes— Right dp Trustée to Attack. 

TJnder the law of Wlseonsln, as settled by its Suprême Court, that a 
chattel mortgage is rendered fraudulent In fact by an agreement giving 
the mortgagor the right to make sale Of the mortgaged property for his 
own beneflt, and voidable by gênerai creditors or a gênerai assignée of 
the mortgagor, notwithstanding possession taken by the mortgagee, a 
trustée in bankruptcy may assert the right of creditors to the property 
as against the mortgagee. 

6. Samb — Fàilube to Record. 

Where, as under the law of Wisconsin, the fallure of a chattel mort- 
gagee to file his mortgage or take possession of the property, without 
fraud or collusion, renders the mortgage voidable only as to subséquent 
creditors or those who acquire a lien, the taking possession by the holder 
of an unrecorded mortgage before the filing of a pétition in bankruptcy 
against the mortgagor validâtes the mortgage as against gênerai credit- 
ors, and it cannot be attacked in thelr behalf by the trustée. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Wisconsin. 
In Bankruptcy. On pétition of the Langlade County Bank. 

The Antigo Screen Door Company, a corporation of the state of Wisconsin, 
had its principal office and place of business In the city of Antigo, Wis,, and 
its sawmill in the town of Ackley, in Langlade county. It was adjudged 
bankrupt upon pétition of its creditors, flled September 11, 1899, and a trustée 
thereafter appointed. On November 25, 1898, the bankrupt executed to the 
Langlade County Bank its chattel mortgage upon "ail furniture manufactured 
or in process of manufacture, ail glass used in or about furniture, ail furni- 
ture hardware, ail wire cloth, ail screen doors, and ail snow shovels" con- 
tained in its warehouse in the city of Antigo. The mortgage was to secure 
its. note of $3,000 of that date, payable in 90 days, with Interest, given for 
that much money then loaned to the company and used in payment of labor 
daims owing by it, and not in payment of any obligation then owing to 
the bank. The mortgage was flled in the office of the city clerk of the city 
of Antigo on November 30, 1898. On February 7, 1899, on March 27, 1899, 
on, May 26, 1899, and on September 7, 1899, certain affldavits made on behalf 
of the bankrupt were filed and attached to the mortgage on file, showing the 
amount of stock sold, the amoùht of additions to the stock, and that no 
payment had been made on account of the mortgage, with other averments 
required by law. Thèse show sales aggregating $21,368, and additions to the 
stock aggregating $23,805. The mortgage is said to hâve been made pursuant 
to section 2316b of the Revised Statutes of the State of Wisconsin of 1898. 
On May 26, 1899, the Langlade County Bank loaned to the bankrupt the 
further sum of $2,500, to be used, and which was used, by the company 
in payment of labor claims due and owing to its employés, and not in paying 
any obligation to the bank. For- thls loan a note for the amount was given, 
payable in 90 days, with interest, and, to secure the same, a chattel mort- 
gage upon certain lumber and logs at the company's miU In the town of 
Ackley, the lumber in pile to be conspicuously marked on eacb pile "L. O. 
B." (meaning Langlade County Bank), and the lumber which might be 
sawed out of the logs to be marked In like manner. This mortgage was 

IT 3. State laws as rules of décision In fédéral courts, see notes to Grlffln v. 
Wheel Co., 9 C. C. A. 548, Wilson v. Perrln, 11 G. C. A. 71, and Hill v. Hite, 
29 C. 0. A. 553. 

î 6. See Bankruptcy, vol. 6, Cent. Dig. § 277. 
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flied in the office of the town clerk of the town of Ackley, belng the town 
where the Personal property and where the mill of the company were situ- 
ated; but it -was not filed with the city clerk of the city of Antigo, where 
the company had Its principal office. 

No part of either debt to the bank having been paid, on September 7, 1899, 
the bank took possession of the property supposed to be covered by both 
chattel mortgages, and duly advertised the same for sale. This was four 
days before the filing of the pétition in bankruptey. Afterwards, and before 
the sale, an arrangement was effected between the bank and the trustée of 
the bankrupt, with the approval of the bankruptey court, by which the prop- 
erty was turned over to and sold by the trustée, and the proceeds covered 
into the treasury of the bankruptey court, where It now is, with the agree- 
ment that the proceeds should stand for the property, and that the bank 
inlght in the bankruptey court pursue its claim against the fund with like 
effiect as if It had retained and sold the property. Thereupon the bank filed 
its pétition in the bankruptey court, praying that it might hâve of the fund 
reallzed the amount of the two mortgages, with Interest, and certain ex- 
penses for custody and Insurance to which it bas been subjected. The court 
below held both mortgages void. Upon a rehearing it was shown that a 
small portion of the property, mortgaged November 25, 1898, remained on 
band when possession was taken, admlttedly to the amount of $287.05. The 
bank claimed that the proof showed an addftional amount of $665.68, but this 
was disputed by the trustée. The court, however, did not pass upon this 
contention, holding the mortgage void in toto. On the 14th of March, 1901, 
the court entered an order by which it adjudged that the mortgage of 
November 25, 1898, "is void against the trustée by reason of the understand- 
ing inferred from the acts of the parties giving the mortgagor the right to 
make sale from the mortgaged premises for his own use and beneflt, and 
that the mortgage dated May 26, 1899, is void against the trustée for want 
of proper filing," to review which order this pétition is flled. 

F. C. Winkler, for petitioner. 
A. C. Conway, for respondent. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after statingthe facts, delivered the opin- 
ion of the court. 

A preliminary question suggests itself, whether the order to be 
reviewed is one in bankruptey proceedings proper, or one in plenary 
suit or proceeding to détermine the right of property. We hâve held 
In re Rusch, Bankrupt, 53 C. C. A. 631, 116 JFed. 270 (following In re 
Jacobs, 39 C. C. A. 647, 99 Fed. 539), that the power of the appellate 
court to review by original pétition the ruling of the bankruptey court 
extends only to an order made in the bankruptey proceedings proper 
and does not embrace proceedings in suits by the trustée in bank- 
ruptey. Hère the petitioner was in possession of property claiming 
under the chattel mortgages in question. It was agreed that the 
property should be turned over to the trustée for sale by him, the pro- 
ceeds to be covered into the registry of the bankruptey court, the right 
of property to follow the fund. This being donc, and the fund being 
placed in the registry of the bankruptey court and in the bankruptey 
proceedings, did that court hâve the right to détermine, as a court of 
bankruptey and in the bankruptey proceedings, the respective rights 
of the parties to that fund? We take it that any court, whether one 
of equity, common law, admiralty, or bankruptey, having in its treas- 
ury a fund touching which there is dispute, may, by virtue of its in- 
hérent powers, détermine the right to the fund thus in its possession. 
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Jurisdiction in that respect is an incident of every court. Havens & 
Geddes Company v. Pierekj Trustée (C. C, A.) 120 Fed. 244; In re 
McCallum (D. C.) 113 Fed. 393. If otherwise, every court would be 
subjeçt to the control of the co-ordinate courts, working havoc to tlie 
independence of judicial authority. A fund so possessed is in custodia 
legis and right to it may only be asserted and determined in the court 
which possesses it. In re Kellogg (D. C.) 113 Fed. 120. See White 
V. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 h. Ed. 1183. The 
question remains whether such a proceeding arises strictly on the 
bankruptcy side of the court, or comes within the gênerai rule govern- 
ing intervening pétitions against a fund in court. 

The several Circuit Courts of Appeals hâve, in the followring cases, 
entertained pétitions for review of like orders of the bankruptcy court. 
The précise question hère involved, however, was either not presented 
or was passed sub silentio. Second Circuit : In re New York Eco- 
nomical Printing Company, 49 C. C. A. 133, iio Fed. 514; In re 
Neely, 51 C. C. A. 167, 113 Fed. 210; In re Garcewich, 53 C. C. A. 
510, 115 Fed. 87. Fourth Circuit: McNair v. Mcintyre, 51 C. C. A. 
89, 113 Fed. 113. Fifth Circuit: In re Georgia Handle Company, 
48 C. C, A. 571, 109 Fed. 632; In re Oconee Milling Company, 48 
C. C. A. 703, 109 Fed. 866; Carling v. Seymour Lumber Company, 
51 C. C. A. I, 113 Fed. 483; Philips v. Turner, 52 C. C. A. 358, 114 
Fed. 726. Sixth Circuit : In re Lemmon & Gale Company, 50 C. C. 
A. 247, 112 Fed. 296; In re Shirley, 50 C. C. A. 252, 112 Fed. 301. 
Seventh Circuit : In re Richards, 37 C. C. A. 634, 96 Fed. 935 ; In re 
Eggert, 43 C. C. A. i, 102 Fed. 735. Eighth Circuit: In re Pékin 
Plow Company, 50 C. C. A. 257, 112 Fed. 308. Ninth Circuit: In 
re Beaver Coal Company, 51 C. C. A. 519, 113 Fed. 889. In Mueller 
v. Nugent, 44 C. C. A. 20, 105 Fed. 581, the Circuit Court of Appeals 
on pétition for review entertained jurisdiction and reversed the order 
of the bankruptcy court, adjudging in contempt a third person hold- 
ing property claimed to belong to the bankrupt and refusing to deliver 
it to the trustée. This décision was reversed in the Suprême Court 
(Mueller v. Nugent, 184 U. S. i, 22 Sup. Ct. 269, 46 L. Ed. 405), and 
the order of the bankruptcy court sustained upon the merits, no ques- 
tion being mooted of the propriety of the mode of procédure. See, 
also, Metcalf v. Barker (U. S. Suprême Court, decided December i, 
1902) 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. . In the First Cir- 
cuit, in Re Hutchinson, 51 C. C. A. 159, 113 Fed. 202, it was ruled, 
apparently, that a review could only be had upon pétition and not by 
appeal; but in Hutchinson v. Otis, 53 C. C. A. 419, 115 Fed. 937, the 
précise question is stated, but ^pecially reserved and not resolved. 
In the Fifth Circuit it was held, in Re Abraham, 35 C. C. A. 592, 93 
Fed. 767, that a pétition for review, and not an appeal, was the proper 
remedy. In the Sixth Circuit, in Cunningham v. Bank, 43 C. C. A. 
377, 103 Fed. 932, it was ruled that the question of the rank or lien of 
a claim was an incident to the allowance or rejection of the debt for 
which the lien was allowed or denied, and could be reviewed on appeal ; 
and in Courier-Journal Job-Printing Company v. Schaefer-Meyer 
Brewing Company, 41 C. C. A. 614, loi Fed. 699, by pétition for re- 
view upon any matter of law. It would seem, however, that in thèse 
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latter cases spécifie daims for debt were preferred against the estate, 
embodying, either originally or by amendment, the claim for a lien. 
In this respect they are perhaps distinguishable from the case before 
us, there being hère no gênerai claim of debt filed against the estate, 
but only a claim for spécifie lien upon the fund. 

We are disposed to hold (although the question is one not free 
from difficulty) that the order is one made in the bankruptcy proceed- 
ings proper. The gênerai rule of practice of the courts is not with- 
out weight, although the particular question is not suggested in most 
of the cases which recognize the practice. The mortgaged property 
was in equity the property of the bankrupt, subject to such lien as the 
mortgagee had thereon. If its value wâs in excess of a valid lien, that 
excess would go to the trustée. When, therefore, the property was 
turned over to the trustée as the property of the bankrupt, subject to 
the lien, the trustée held the property and its proceeds as assets of 
the bankrupt and in the bankruptcy proceedings. We think the case 
is wholly différent from Bardes v. Hawarden Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175, which was a suit by the trustée 
against a third party claiming adversely, while hère the third party had 
by agreement turned over to the court the property in dispute with 
the right reserved to follow the fund. That fund was potentially 
in the custody of the court in the bankruptcy proceedings as assets 
of the estate and was subject to the disposition of the bankruptcy 
court in that bankruptcy proceeding, under section 2 (7) of the bank- 
ruptcy act (act July i, 1898, 30 Stat. 546, c. 541 [U. S. Comp. St. 1901, 
p. 3421], which empowers the court to "cause the estâtes of bankrupts 
to be coUected, reduced to money and distributed, and détermine con- 
troversies in relation thereto except as herein otherwise provided." 
We are the more inclined to adopt this construction of the act because 
thereby a speedy and inexpensive method is afforded of determining 
controversies with respect to a fund, and the policy of the bankruptcy 
act, as we think, sanctions this summary mode of procédure, the 
parties consenting thereto. 

Corning, then, to the merits, it is first to be observed that we must 
accept as décisive the settled law of the state in which thèse chattel 
mortgages were given with respect to their validity. Etheridge v. 
Sperry, 139 U. S. 266, 11 Sup. Ct. 565, 35'L. Ed. 171 ; Bamberger v. 
Schoolfield, 160 U. S. 149, 159, 16 Sup. Ct. 225, 40 L. Ed. 374; Hart- 
ford Insurance Company v. Chicago, Milwaukee & St. Paul Railway 
Company, 175 U. S. 91, 100, 20 Sup. Ct. 33, 44 L. Ed. 84. We there- 
fore search the law of the state of Wisconsin to ascertain whether 
the particular questions arising upon the mortgages before us hâve 
been settled in that state. 

With respect to the first mortgage, it was held void as to the trustée 
in bankruptcy "by reason of the understanding inferred from the acts 
of the parties, giving the mortgagor the right to make sales from the 
mortgaged premises for his own use and benefit." This ruling is as- 
sailed for alleged misconception of the facts disclosed by the évidence 
and the failure to note that the additions to the stock exceeded the 
sales therefrom. We are not at liberty upon a pétition for review to 
challenge the facts, or an inference of fact, found by the court below. 
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We may only consider and rule upon a question of law. In re Rich- 
ards, 37 C. C. A. 634, 96 Fed. 935. We must therefore assume the 
ultimate fact found by the court below, that the mortgagor was given 
the right to make sales from the mortgaged property for its own use 
and benefit. It being conceded by the petitioner that the mortgage 
was not effective upon after-acquired property for want of proper 
stipulation to that end, the question therefore is whether, under the 
law of Wisconsin, this mortgage was voidable by creditors because of 
the fact found, and may be avoided by a trustée in bankruptcy in be- 
half of gênerai creditors. The fact found renders the mortgage fraud- 
ulent in fact, so that it may not be asserted against creditors. This is 
the clear resuit of the rule estabhshed in the state of Wisconsin. 
Blakeslee V. Rossman, 43 Wis. 116; Bank of Kaukauna v. Joannes, 
98 Wis. 321, 73 N. W. 997; Charles Baumbach Company v. Hobkirk 
et al., 104 Wis. 488, 80 N. W. 740; Durr v. Wildish, 108 Wis. 401, 84 
N. W. 437. In the first and last cases cited it is said that where any 
such understanding exists, the fact that the mortgagee has taken 
possession of the property does not validate it in a contest with credit- 
ors. In Vernon v. Upson, 60 Wis. 418, 19 N. W. 400; Batten v. 
Smith, 62 Wis. 92, 98, 22 N. W. 342, and S. L. Sheldon Company v. 
Mayers, 81 Wis. 627, 51 N. W. 10^2, it was ruled that an assignée un- 
der the state statute represents the rights of creditors as fully and 
completely as a sheriff çould under an exécution, and stands in much 
the same attitude and is possessed of quite similar powers to an as- 
signée in bankruptcy under the bankruptcy act of 1867 (Act March 2, 
1867, 14 Stat. 517, c. 176) ; and in Valley Lumber Company v. Hogan, 
85 Wis. 366, 55 N. W. 415, it was ruled that under the statute of Wis- 
consin, Sanb. & B. Ann. St. § 1693b, after assignment an action to set 
aside a fraudulent or void conveyànce could only be attacked by the 
assignée, even though such conveyànce is void only as to a limited class 
of creditors, and the rule was applied to a chattel mortgage void only 
because of collusive delay in its filing and only as to those creditors 
who were misled thereby. The mortgage being thus, under the rul- 
ings of the Suprême Court of Wisconsin, invalid as to creditors be- 
cause fraudulent in fact by reason of the acts of the parties as found by 
the court below, we cannot doubt that the trustée in bankruptcy 
may assert the right of creditors against the property covered thereby. 
In Mueller v. Nugent, 184 U. S. i, 14, 22 Sup. Ct. 269, 275, 46 h. Ed. 
405, it is said that : 

"It is as true of the présent law as It was of that of 1867 that the filing 
of the pétition is a caveat to ail the world and in efCect an attachaient and 
injunetion (Bank v. Sherman, 101 U. S. 403 [25 L. Ed. 866]), and on adjudi- 
cation title to' the bankrupt's property hecame vested in the trustée (sections 
70, 21e, Act July 1, 1898, 30 Stat. 565, 552, c. 541 [U. S. Comp. St. 1901, pp. 
3451, 3431]), with actual or constructlve possession, and placed in the custody 
of the bankruptcy court." 

The taking of possession being unavailing to validate a mortgage 
fraudulent in fact, the petitioner is not entitled to that part of the fund 
which represents that part of the original stock mortgaged and remain- 
ing unsold and of which it took possession before the filing of the péti- 
tion in bankruptcy. 
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Second. The question with respect to the second mortgage is wheth- 
er, failing proper filing, a mortgagee taking possession of the mort- 
gaged property prier to the filing of the pétition in bankruptcy, but 
long subséquent to the g'iving of the mortgage, may hold the lien of 
the mortgage as against the trustée in bankruptcy representing gên- 
erai creditors. 

The question has been in a gênerai way spoken to by the Suprême 
Court of Wisconsin in a number of cases. Newman v. Tymeson, 12 
Wis. 448; Morrow v. Reed, 30 Wis. 8i ; Lowe v. Wing, 56 Wis. 31, 
13 N. W. 892; Rockwell v. Humphrey, 57 Wis. 410, 15 N. W. 394; 
Manufacturers' Bank of Milwaukee v. Rugee, 59 Wis. 221, 18 N. W. 
251 ; Manson v. Phœnix Insurance Company, 64 Wis. 26, 29, 24 
N. W. 407, 54 Am. Rep. 573 ; Standard Paper Company v. Guenther, 
(fj Wis. loi, 30 N. W. 298; Sanger v. Guenther, 73 Wis. 354, 41 
N. W. 436; Ullman v. Duncan, 78 Wis. 213, 47 N. W. 266; Ryan 
Drug Company v. Hvambsahl, 89 Wis. 61, 61 N. W. 299; Wagg- 
Anderson Woolen Company v. ï3unn, 92 Wis. 409, 66 N. W. 354. 
The holding seems to be to the efïect, as we read the décisions, that 
a chatte! mortgage, whether filed or not and whether possession 
thereunder be given or not, is valid between the parties. It is not 
valid against any other person than the parties thereto, unless pos- 
session be given or the mortgage be filed. It is invalid as against exé- 
cution and attaching creditors who hâve levied upon the property 
prier to the taking of possession, and — in case of collusive delay in 
filing — ^is invalid upon the ground of estoppel as te creditors who, 
subséquent to the making of the mortgage and prior to the taking 
of possession, hâve given crédit to the mortgagor upon the faith of 
unincumbered property. Thus in Morrow v. Reed it was ruled that 
an irregularity in the fiHng of a mortgage is cured by a subséquent 
delivery of the property to the mortgagee, as against parties who hâve 
net acquired paramount rights befere such delivery. In the Rugee 
Case, the Ryan Drug Case, and the Dunn Case, it was held that an at- 
tachment would be sustained by a créditer in case ef nonfiling or non- 
delivery of possession of the property, even though no fraudulent in- 
tent was shown ; but in each of thèse cases the attachment was levied 
befere the filing ef the mortgage or delivery of possession and while 
the property remained in the possession of the mortgagor. In the 
Ryan Case it is remarked obiter at page 65, 89 Wis., page 300, 
61 N. W.: 

"After having been filed, It would be valid, of course, as to subséquent 
creditors, but as to creditors who became such intennediate its exécution and 
the filing the inference of fraud is concluslve." 

And hère it may be remarked that, filing being a mère substitute for 
possession, the latter must be fully as effective as the former. In the 
Manson Case it is said the enly efifect of the failure te file the mort- 
gages was te render them invalid as against creditors who had ob- 
tained liens upon the property by attachment or levy under exécution. 
In the twe Guenther Cases collusive delay in the filing was held to 
estop the mortgagee from asserting his mortgage against creditors 
who gave crédit to the mortgagor after exécution and befere filing 
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and upon the faith that the property was unincumbered j and this, 
although there was no actual intent to defraud. 

The précise question before us would net seem to hâve been pre- 
sented to the Suprême Court of Wisconsin, and so it may properly 
be said that the question has not been ruled; but the trend of dé- 
cisions in that court is, we think, as we hâve stated, namely, in the 
absence of fraud in fact, the mère omission to file, or an improper 
filing, or failure to take possession, is cured by the subséquent deHvery 
of possession before creditors hâve Obtained a hen upon the property 
by exécution or attachment. The term "void" is often used in the 
statutes and décisions in a way to mislead. A law which déclares an 
instrument valid between parties, but void as to creditors, means that 
it is voidable by creditors who choose to attack it. Being valid as be- 
tween the parties, it is good as to ail the world except those who assail 
it upon the grounds permitted by the law. Sometimes, as to unrecord- 
ed instruments, fraud in law is conclusively presumed as against credit- 
ors. Sometimes only ai rebuttable presumption is imposed. The lat- 
ter is the case under Rev. St. Wis. 1898, § 2310, which makes every 
sale or assignment of goods unaccompanied by delfvery and followed 
by an actual or continued change of possession presumably fraudulent 
and void as against creditors of the vendor, and imposes upon the 
vendee the burden of rebutting the presumption. When the statute 
(Rev. St. Wis. 1898, § 2313) déclares that a chattel mortgage shall be 
invalid against any other person than the parties thereto, uniess pos- 
session be delivered and retained, or the mortgage be filed — there be- 
ing no actual fraud and no collusive delay in the filing or the taking 
of possession — we think the statute must be construed to mean that 
the omission to file or to take possession renders the mortgage in- 
valid only as to the créditer who, by exécution or attachment, has 
acquired a lien upon the property. Such construction approves itself 
to our thinking as logical and just, and one which we are at liberty to 
adopt in the absence of direct ruling to the contrary by the Suprême 
Court of Wisconsin. Such construction is given to similar statutes 
elsewhere, especially in the state of Massachusetts, whence the Wis- 
consin statute was derived. Mitchell v. Black, 6 Gray, 100 ; Blanch- 
ard V. Cooke, 144 Mass. 207, 227, 11 N. E. 83; Sawyer v. Turpin, 91 
U. S. 114, 23 L. Ed. 235; Stewart v. Platt, loi U. S. 731, 25 L. Ed. 
816; McTaggart v. Rose, 14 Ind. 230; Forrester & Company v. 
Kearney National Bank, 49 Neb. 655, 68 N. W. 1059 ; Field v. Baker, 
12 Blatchf. 438, Fed. Cas. No. 4,762; In re Collins, 12 Blatchf. 548, 
552, Fed. Cas. No. 3,007; In re Shirley, 50 C. C. A. 252, 112 Fed. 301 ; 
Graham Button Company v. Spielmann, 50 N. J. Eq. 120, 123, 24 Atl. 
571; Sumner v. McKee, 89 l\l 127, 132; Union Trust Company v. 
Trumbull, 137 111. 146, 27 N. E. 24; Hooven v. Burdette, 153 111. 672, 
^g N. E. 1107. See, also, authorities assembled in 5 A. & E. Ency. of 
Law (2d Ed.) p. 1016. 

In Karst V. Gane, 136 N. Y. 316, 32 N. E. 1073, an unfiled mortgage 
was held invalid as to antécédent creditors who had levied by exécu- 
tion upon the property while in the possession of the mortgagor. It 
seems to be established law in New York that only those creditors 
can assert the invalidity of a mortgage who corne armed with légal 
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process. In re New York Economical Printing Company, 49 C. C. A. 
133, iioFed. 514. 

Assuming, then, that the filing of the pétition in bankruptcy is, as 
stated in Mueller v. Nugent, supra, in effect an attachment, and a seiz- 
ure and séquestration of the property of the bankrupt for the benefit 
of his creditors, the fact remains that possession of the mortgaged 
property was taken by the mortgagee prior to the filing of the pétition 
in bankruptcy, so that the case is not otherwise than that of pos- 
session taken before exécution upon a judgment in favor of a creditor. 
We therefore hold that, with respect to the proceeds of the property 
covered by the second mortgage, the order under review was erro- 
neous in not yielding the proceeds to the mortgagee. 

The decree or order of March 14, 1901, hère under review, is re- 
versed, with directions to the court below to proceed in the matter 
in conformity to this opinion. 

The clerk will certify this ruling to the District Court. 
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(Circuit Court of Appeals, Sixth Circuit June 2, 1903.) 

No. 1,146. 

1. Pire Insurance — Action on Policy— Facts Jdstifting Commencement. 
A statement by an insurance company, on receipt of proofs of loss 
under a policy, that it had information from reliable and trustworthy 
sources that the building fell before the fire broke out, in whlch case 
there was clearly no Uability under the policy, but offering, if such was 
not the case, to consider any évidence in support of the claim, was a 
sufflciently definite déniai of liability to warrant the insured in bringing 
an action on the policy at once, without submitting proofs on the question 
to the Company. 

£. SaME— AVOTDANCE DP POLICT — CONDITION SUBSEQUEKT. 

A provision of a flre insurance policy that if the building or any part 
thereof fall, except as the resuit of fire, ail insurance by the policy shall 
immediately cease, créâtes a condition subséquent tenninating the policy, 
the burden of establishlng which rests on the insurer. 
8. Same— Direction of Verdict— Evidence Considbred. 

In an action on a flre insurance policy condltloned that the Insurance 
should cease in case the building fell, except as the resuit of fire, where 
It was shown that the building fell, and an hour afterward a flre broke 
out in the ruins, which consumed them, the testlmony of six or more 
witnesses that they saw flame shoot from the building before it fell, and 
of others that it was filled with smoke, was sufflcient to justif y the court 
in refusing to direct a verdict for défendant, the credibility of the wit- 
nesses and the weight to be given thelr testlmony being matters for the 
jury. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Albert Crâne, Mark Norris, and Russell C. Ostrander, for plaintiff 
in error. 

Knappen, Kleinhaus & Knappen, J. H. Tatem, and G. A. Wolf, 
for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
123 F,— 17 
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RICHARDS, Circuit Judge. The action below was upon a policy 
of insnrance containing the following condition, among others: 

"If a building or any part thereof fall except as the resuit of flre, ail in- 
surancé hf thls poUcy on said building or its contents shall immedlately 
cease."\ '. 

The building insured wàâ a four-story brick in Grand Rapids, Mich., 
kndwn as thé "Luce Block." At lo minutes of 2, on themorning 
of July 18, 1901, abôut one-fourth of this building collapsed: Part 
of the débris fell into the ètreet, breaking the electric wires, the rest 
into the basement and cellar. Thé fire department, which was imme- 
dlately called to the scène, failed to discover any signs of fire either 
in the building or the débris; but an hour and 10 minutes after the 
fall fire broke put in the débris, and consumed the entire building 
and îts' contents. The case was tried before a jury. There was tes- 
timony on the part of the insured tending to show that there was 
fire in the building before it fell, and there was testimony on the part 
of the Company tending to show that the building fell from structural 
weakness resulting from the removal of certain partitions and sup- 
ports in the remodeling pf the interior, then going on. The court re- 
fused to instruct the jury to return a verdict for the défendant, and 
submitted thé 'ca:se, along with two questions, first, "was there fire 
burning in the building before and at the time it fell ?" which the jury 
answered in the affirmative ; and, second, "did the building or any 
part thereof fall except as the resuit of fire?" which the jury an- 
swered in the négative. The jury found in favor of the plaintifï, 
whereupon, a motion for a new trial being overruled, a judgment for 
$3,902.77 was entered. 

The questions raised and reserved for our détermination, which 
we deem it necessary to discùss, are, first, whether the action was 
prematurely brought ; second, did the court err in charging that the 
burden of proof rested upon the défendant to show that the building 
did not fall as the resuit of fire; and, third, did the court err in de- 
clining to direct' the jury to bring in a verdict in favor of the défend- 
ant — in other words, was' there évidence warranting the submission 
to the jury of the question whether there was fire in the building be- 
fore it fell, and the fall was the resuit of such fire ? 

I. The action was not, in our opinion, prematurely brought. On 
July 18, 1901, the building was destroyed. On August 7tli the as- 
sured verified and forwarded to the company the formai proof of loss. 
On August 9th the company wrote the assured, acknowledging re- 
ceipt of the affidavit of loss, and saying: 

"It bas corne to us from sources of great rellablUty that before the flre 
to whleh you refer the building insured by thls company under Its policy 
8,732 had fallen into a broken mass of valueless wreckage, and that the fire 
(80 far as your property was concerned) destroyed nothlng that was worth 
preservlng. If the information, coming to us from' many trustworthy sources, 
is correct, the Phénix Oo. is not liable for the loss you claim to hâve sus- 
talned." 

"If it be not true that your building fell in rulns from Its own weakness 
and was only a congeries of broken materlals when the flre broke ont, then 
we shall treat with careful considération the évidence you may wish to offier 
in support of your claim. If, however, we are correctly Informed (which 
we believe to be the case) concerning the circumstances of the disaster set 
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f orth in yotir afiSdavit, then there should be no controversy between ns as' to 
the matter of the claim, there clearly being no liability under our policy." 

The assured construed this communication as a déniai of liability 
under the policy, notifying the company to that effect on August 20th, 
and filing his suit on August 22d. We think he was justified in doing 
so. The letter advised him that the company had received informa- 
tion from reliable and trustworthy sources that the building had fallen 
before the fire broke out. If this was not true, the company was 
willing to consider any évidence he might wish to ofïer in support 
of his claim, but if it was true (and the company believed this to be 
the case) there was clearly no liability under the poHcy. Thus the 
assured was given to understand that the company, upon reliable and 
trustworthy information, believed the building fell before the fire 
broke out — ^believed it dould establish the existence of the condition 
which terminated the policy. In view of this, it was not incumbent 
upon the assured, either before bringing suit or afterwards, to néga- 
tive the existence of this condition of the policy, and satisfy the as- 
sured that the building fell as the resuit of fire. He was not called on 
to lay before the company his évidence tending to show that the fire 
preceded the fall before submitting the question to the courts, where 
alone it could be judicially determined. 

2. Among the conditions of the poHcy was this : 

"If a building or any part thereof fall, except as the resuit of fire, ail In- 
surance by this policy on such building or its contents, shall immediately 
cease." 

The court, after declining to direct a verdict for the défendant, and 
after charging that the burden of proof on the whole case was on 
the plaintiff, and that it must satisfy the jury by a prépondérance of 
the évidence that fire existed in the building before its fall, instructed 
the jury as follows: 

"Now, If you should flnd, gentlemen, that lire did exist In that building 
before its fall, then, If the building fell from some cause not the resuit of 
flre, the liability of the défendant under the policy would cease at that mo- 
ment; and the burden of proof would be, in this case, on the défendant to 
show that; because this condition of the policy is a condition subséquent, 
and it is a condition which, when it exists, terminâtes the liability under this 
policy, and it is for the défendant to show that that condition dld exist." 

The company contends that in this and other portions of the charge 
of a similar nature the court erred because, under the facts and cir- 
cumstances of this case, the burden of proof rested upon the assured 
to show, by a prépondérance of the évidence, that the building fell 
as the resuit of fire. In charging as he did, the trial judge followed 
the rule laid down by the Circuit Court of Appeals of the Second 
Circuit in Western Assurance Company v. Mohlman, 28 C. C. A. 
157, 83 Fed. 811, 40 L. R. A. 561, in which Mr. Justice Peckham and 
Circuit Judges Lacombe and Shipman (the opinion being delivered 
by Judge Lacombe) held, in a similar case, where it was a question of 
fact whether the fall of the building preceded the fire, or was itself the 
resuit of the fire, that the burden was on the insurer to prove as a dé- 
fense that the building fell before the fire. The court, in an able opin- 
ion, reviews the authorities, and reaches the conclusion that the clause 
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in question does not express an exception, but a condition subséquent, 
terminating the policy, the burden of establishing which is upon the 
Company. 

We hâve been handed a copy of the opinion of the Suprême Court 
of Miehigan (filed May 12, 1903; Mich.) 94 N. W. 757, in the case 
of N. & M. Friedman Company v. The Atlas Assurance Company, 
a suit growing out of the very fire involved in the case under con- 
sidération. The doctrine of the Mohlman Case was approved and 
followed, the court saying: 

"Defendant's counsel bas brought to our attention no case whicb, In our 
judgment, bas à materlal bëaring on the question under discussion, which is 
not considered and discussed in the Mohlman Case. While they hâve been 
able to point out Inaccuracies In the analysis of some of the cases in that 
opinion, they hâve shown no such Inacearacy as senslbly impairs its au- 
thority. We believe that its reasoning and its analysis of authorities, whicli 
we heartlly approve, answers every objection raised by defendant's counsel 
to the question now under considération." 

In the view we take, the trial judge was correct in charging the 
jury as he did upon this point. 

3. It remains to consider whether the trial judge was justified in 
submîtting the case to the jury. In his opinion overruling the mo- 
tion for a new trial he said : 

"I hâve gone over the testlmony carefuUy again— I went over it very 
oarëfully during the trial; it was ail fresh in my mlnd then— and I bave 
corne to the conclusion that I could not direct a verdict for the défendant 
in this case. Two men swore that they saw smoke In that building before 
it fell, and that It was fllled.with dust and smoke, and, although it is argued 
that their testlmony is not to be belieVed, that is a question for the jury to 
détermine. A number of wltnesses— I think half a dozen or more— testified 
that they saw fiâmes shooting from the building at the time It fell. The 
building fell, ;and later a fire broke out lu the ruins which consumed them. 
If this testlmony stood aiohe, there could be no question about what verdict 
the jury should arrive at. But the défendant bas put in its case a condition 
of things that makes it very probable that thp building fell through inhérent 
weakness caused by the repairs which were being made. But there were 
experts who swore, although they were absolutely and flatly contradlcted 
by experte: on the other side, that if It fell in any way that is contended by 
the experts for the défendant the condition could not hâve exlsted which is 
admitted on ail Sides did exist in regard to the crack In the ceillng, because 
after it had gotten in that condition the building must hâve collapsed sud- 
denly." 

Upon the same point the Suprême Court of Miehigan in its opin- 
ion in the Friedman Case said: 

"It may be taken as established by the testlmony that immediately after 
the building fell, and for inoré than an hpur thereafter, there was no appear- 
ance of lire in -or about the ruins. There was no flame or smoke arlslng from 
the débris. No charred tinabers or embers were visible. It appears, too, that 
the plaintiff had been remodeling and improving the Interior of Its store, and 
had eut into and removed some of the partition walls in such a way as to 
afiford évidence that It had thereby weakened the building. If we looked at 
thèse clrcumstànces alone, the Inference that fire did not cause the building 
to fall would be very strong. 

"On the other hand, plalntifls produced before the Jury no less than six 
witnesses, who tpstlfied that before the building fell they saw a flame of flre 
— some of them spoke of it as a red sheet pf flame — shoot up from the top 
of the building. Défendant inslsts that this testlmony should be disregarded, 
for several reasons: 
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"(a) That It îs inconslstent with the testlmony of other observers. It is 
true that this testimony is not in accord with that of several witnesses for 
the défendant. It may be said, however, that, of the witnesses who gave 
opposing testimony, only three were in a position to hâve observed the flame, 
had it been visible as plalntlffi's witnesses testified. 

"(b) That this testlmony is inconsistent with the fact that the ruins showed 
no appearance of flre for more than an hour. There is testlmony tending to 
prove that the contents of the building were covered, after it fell, by mortar 
and brick. ït is the theory of the plaintlfC that the flre which occasioned the 
fall of the building was thus retarded and concealed for more than an hour 
after the building fell. This court cannot say that that theory was unsound, 
especially as there were placed before the jury Instances where fire was con- 
cealed for some hours under conditions somewhat similar. 

"(e) That the fire which thèse witnesses descrlbed did not corne from the 
top of the building before it fell, but was the flash occasioned by the building 
Itself, durlng Its fall, striklng the electric light wires. We cannot accept this 
hypothesis wlthout discrediting the testimony of the witnesses. They say it 
did eome from the top of the building, and that it did précède the fall, and 
several of them testify that they saw thèse electric light flashes after they 
saw the blaze shoot from the top of the building. 

"(d) That the witnesses who gave this testlmony should not be believed for 
varions reasons; that several of them could not hâve seen this blaze from 
their location. This does not so clearly appear that we are authorlzed to ac- 
cept this argument. One of them, who was traveling on the Street, attempts 
to loeate bis position, and says he was about at a certain point. Granting 
it to be true that if he had been exactly at that point he could not hâve seen, 
we bave no right. In examinlng bis testlmony, to belleve when he said 'about' 
that he meant to be exact, particularly when, as a resuit, it leads to our dis- 
crediting his entire testimony. 

"(e) It is said that some of thèse witnesses should be discredited because 
some of their testlmony is contradictory or inconsistent with former state- 
ments. If this were true of ail of plaintiff's testimony, it would présent a 
strong argument in favor of setting aside the verdict because against the 
welght of the testimony. But it is not true of ail of them. It is our judg- 
ment, therefore, that not only was there évidence upon this issue to submit 
to the jury, but that their verdict thereon should not be set aside, because it 
was against the welght of the évidence." 

We hâve given careful considération to the reasons urged by coun- 
sel in favor of a reversai because there vvas no évidence warranting 
a submission of the case to the jury, but we are unable to satisfy our- 
selves that we are justified in disregarding the évidence tending to 
prove there was a fire in the building before it fell, to which the trial 
judge and the Suprême Court of Michigan refer in the extracts quoted 
from their opinions. This testimony was both material and substan- 
tial. With its credibility we hâve nothing to do; that was a matter 
for the jury to consider and détermine. Neither are we at liberty, 
in this proceeding in error, to estimate the weight of the évidence 
which went to the jury. If the verdict was against the weight of 
the évidence, the trial judge might hâve set it aside ; but he declined 
to disturb it, and we are without authority to review his décision in 
this respect. Mt. Adams, etc., Railway Co. v. Lowery, 20 C. C. A. 
596, 74 Fed. 463. 

We deem it unnecessary to notice numerous other assignments of 
error, based upon the admission or rejection of testimony and upon 
refusais to charge as requested. No error has been pointed out in 
any of thèse particulars prejudicial to the défendant below. 

The judgment must be afïirmed. 
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BURGET V. BOBINSON. 

(Circuit Court of Appeals, First Circuit May 1, 1903.) 

No. 404. 

1. CiRCtjiT Courts of Appeals— Rehbarings— Time for Pilins Pktitioiî. 

The requirement of ruje 29 of the Rules of the Circuit Court of Ap- 
peals, tliat a petitioa for reliearing shall be filed within one calendar 
montli after Judgment. is entered, and at the same term, unless by leave 
granted flurlng the terin or in case the entry is less tban a month before 
adjournment, is, for the protection of the court, and may be waived by 
the court when justice requires. 

3. Same— Epfect of Ordbe Stating Mandats. 

The effect of an order of a Circuit Court of Appeals staying a mandate 
after judgment indeflnitely Is to retain jurisdiction of the cause in that 
court, and the. power to grant a rehearing, even after the term, so long 
as the. mandate hasnot issued. 

8. Same— Denial of Writ op Certiorari bt Sdpreme Court. 

Where an application to the Suprême Court for a writ of certiorari to 
a Circuit Court of Appeals, presenting the identical Issues which were 
determined by that court, bas been summarily denied, unless in ex- 
ceptional cases, it must be assumed that the Suprême Court has impliedly 
passed on such issues, and the Circuit Court of Appeals is precluded from 
proeeedlng anew on the same subject-matter by entertaining a pétition 
for a rehearing. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

John W. Corcoran, William B. Sullivan, and Crosby & Noxon, for 
plaintifif iff errot. 

Stiles W. Burr and John W. Saxe, for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The pàrticular matter before us is a péti- 
tion for rehearing which we gave the plaintifif in error spécial leave to 
file on February 4, 1903. By our direction, both parties hâve filed 
briefs in référence thereto, and the matter is now before us so far as 
we hâve any jurisdiction. over the same. The judgment below was 
against the plaintifï m error, who was the défendant below. Thàt 
judgment was affîrmedby us on January 24, 1902 (51 C. C. A. 488, 113 
Fed. 669), which was at the Octbber, 1901, term of this court. On 
October 20, 1902, which was after the close of our October term, 
1901, the plaintifif presented to the Suprême Court a pétition for a writ 
of certiorari, and on January 19, 1903, that court denied the pétition. 
The same day that court handed down an opinion in Haie v. AUison, 

188 U. S. 56, 23 Sup. Ct. 244, 47 L. Ed. , the efifect of which was to 

overrule some of the conclusions of law which this couirt reached ac- 
cording to its opinion passed down in Haie v. Hardon on May 31, 
1899, and reported in 37 C. C. A. 240, 95 Fed. 747. Our opinion in 

If 3. Certiorari from Suprême Court to Circuit Court of Appeals, see note 
to Lan Ow Bew v. United States, 1 C. C. A. 6. 
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the présent case, passed down on January 24, 1902, contaîned the fol- 
lowing expression: 

"WIth the exception of a single particular, ttie case Involves questions dis- 
posed of by us in Haie v. Hardon, 37 G. G. A. 240, 95 Fed. 747, and is deter- 
mined by it." 

Notwithstanding the plaintiff in error presented to the Suprême 
Court its pétition for certiorari, and the same was held by that court 
for three months, and was then denied on the same day that it passed 
down its conclusions in Haie v. AlHson, he insists that we hâve pro- 
nounced, in the words which we hâve cited from our opinion, that the 
question involved on this writ of error is exactly the same as that 
decided in Haie v. Hardon, so that, although his pétition for certiorari 
was denied, yet the Suprême Court, by its décision in Haie v. Allison, 
has in efïect determined that the judgment below against him should 
hâve been reversed ; and he therefore asks us, on this pétition for re- 
hearing, to reopen the case. 

The first difîîculty comes from the fact that our judgment was en- 
tered at the October term, 1901, while this pétition was not presented 
until the October term, 1902. The rule of this court (rule 29), so far 
as anything hère is concerned, is substantially the same as the cor- 
responding rule of the Suprême Court, and reads as follows : 

"A pétition for a rehearlng after judgment may be filed at the term, at 
which the judgment is entered, and within one calendar month after sùch 
entry, and not later, unless by leave granted during the term." 31 G. 0. A. 
lix, 90 Fed. lix. 

The rule also provides for the contingency of a judgment being 
entered within less than one month before the term adjourns, in which 
event the pétition for rehearing may bè filed within the month after 
the entry of judgment, and with the same efïect after the term as 
though filed before adjournment. 

For reasons which justified it, on March 13, 1902, which was dur- 
ing our October term, 1901, an order was entered staying the man- 
date, and, on May 22, 1902, which was still during our October term, 
1901, the défendant having made a motion that a mandate issue, a 
supersedeas bond was given by our order, and thereupon mandate was 
again stayed, each time indefinitely. On January 21, 1903, a copy of 
the order of the Suprême Court denying the pétition for certiorari 
was filed with us, and on the next day a motion for a mandate was pre- 
sented. On February 4, 1903, as we hâve already said, this pétition 
for rehearing was filed by our leave, and the order made in référence 
to the briefs which we hâve already referred to. It is not necessary 
to State, but we will state, that our granting leave to file the pétition 
foreclosed no question whatever, and was not intended to. 

The first question is whether, under rule 29, in connection with the 
ordinary rules of law, we hâve any power to grant this pétition. This 
question divides into two — one of which is whether we are bound by 
the letter of the rule to the efïect that such a pétition should hâve been 
presented at the October term, 1901, and could not be filed later, be- 
cause no leave therefor was granted during that term ; and the other 
is whether, with or without our rules, we hâve any power to receive 
this pétition at. a term subséquent to that at which the judgment was 
entered. 
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The requireinent tliat such a pétition shpuld be presented during the 
term at which tne judgment was reridèred is entirely for the protection 
of the court. , So far as the bar is concerned, it is only a caution as to 
the necessity of filing a pétition during the term at which the judg- 
ment was rendered in order to be cleai-ly within one's rights. Being 
for the protection of the court, : deaf ly it can be waived by it when 
justice requireS. United States v. Breitling, 20 How. 252, 254, 15 L. 
Ed. 900. That justice requires we should not unnecessarily attempt 
to shut eut the plaintifï in error by any mère arbitrary rule, if he is 
right in his position as to the efifect of the proceedings in the Suprême 
Court, is too clear to need observation. 

The other branch of the question is also easily disposed of by the 
eflfect of our orders staying the mandate. Thèse held the case so far 
under our hands as to enable us to make such other orders from 
time to time as justice might require and the law permit, even after the 
term at which the judgment was entered. Unless this be so, our 
orders staying mandates would, in the majority of cases where en- 
tered, be futile ; and the samfe would be true as to that portion of 
our rule 32 (31 C. C. A. Ix, 90; Fed. Ix), which frequently delays a 
mandate for a considérable period after the term at which a judgment 
was entered has adjourned. 

While we understand that the practice of the Suprême Court is in 
harmony with our observations, yet no formai décision pro or con 
on this particular issue has been brought to our attention. It is true 
that court has apparently, in the most peremptory language, reiter- 
ated that it has no powèr over a case after the term at which judg- 
ment was rendered, and no pov/er to entertain a pétition for a rehear- 
ing unless presented at that term. Hudson v. Guestier, 7 Cranch, i, 
3 L. Ed. 249; Ex parte Sibbald, 12 Pet. 488, 492, 9 L. Ed. 1167; 
Rice v. Railroad Company, 21 How. 82, 16 E. Ed. 31 ; Brooks v. 
Railroad Company, 102 U. S. 107, 26 L. Ed. 91; Hickman v. Ft. 
Scott, 141 U. S. 415, 419, 12 Sup. Gt. 9, 35 E. Ed. 775; Virginia v. 
Tennessee, 158 U. S. 267, 271, i^ Sup. Gt. 818, 39 L. Ed. 976. Nev- 
ertheless, there are other expressions, as in Browder v. McArthur, 
7 Wheat. 58, 5 L. Ed. 397, where it is merely said that it is too' late 
to grant a rehearing after a cause had been remitted to the court be- 
low. Of course, ail rules stated so broadly are subject to certain 
limitations and qualifications, and in none of the cases cited did the 
Suprême Court hâve occasion to cOnsider the efïect of an order stay- 
ing a mandate, or other similar order. Browder v. McArthur is a 
notable example of this fact, because, in Bank v. Tennessee, 163 U. S. 
416, 426, 16 Sup. Gt. 1113, 41 L. Ed. 211, as the court clearly per- 
ceived that it had made an error in its judgment, although the judg- 
ment was that of the court, and à mandate had already issued, it was 
recalled, and the judgment modified. It is also fuUy settled that there 
is a gênerai exception to ail thèse rules, where there is a mère error 
on the part of the clerk, and sometimes where it is plain that the for- 
mal judgment was not in fact the judgment which the court intended 
to entet; and the same as to ail similar proceedings, which, in the 
modem practice, hâve taken the place of the writ of error coram nobis. 
We are also of the opinion that there is a like exception in ail cases 
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where the court has expressly stayed the mandate, as in the case at 
bar. This proposition runs in line with the practice by virtue ot which 
a bill of exceptions may be allowed after the term expires at which 
the judgment was rendered, if there is any indication that the court, 
by either spécial or gênerai order, or in any other way, has reserved 
the right so to do. 

Notwithstanding, under the statute, only a transcript of the record 
cornes up, by theory the record itself is in this court, and remains 
hère until a mandate issues. The décisions in Jugiro v. Brush, 140 
U. S. 291, II Sup. Ct. 770, 35 L. Ed. 510, and in the cases that hâve 
followed it, are not inconsistent herewith, because it will be per- 
ceived by turning to pages 295 and 296, 140 U. S., 11 Sup. Ct. 770, 
35 L. Ed. 510, that the court rested its conclusions on the spécifie 
language of the habeas corpus act. The theory of the law with référ- 
ence to the custody of the record, after a writ of error has been per- 
fected, was thus stated by us in Jewett v. United States, 41 C. C. A. 
88, 100 Fed. 832, 835, 53 Lr. R. A. 568. In Sampaye v. De Payba, 
5 Taunt. 83, Gibbs, afterwards Chief Justice, speaking in the common 
pleas, from which a writ of error had been taken out to the King's 
Bench, used emphatic language on this point, saying: 

"As soon as the writ of error bas operated, the record, though It remain in 
this court, is mère paper and paclî thread. It is as much destroyed as if 
thrown into the fire." 

The matter had been previously and more fuUy explained to the 
same efïect by Lord Mansfield in Vicars v. Haydon, Cowp. 841, 
843. In that case, an application had been made to the Irish court, 
from which there had been error to the King's Bench, for leave to 
amend the déclaration, which was refused ; but the same was allowed 
in the King's Bench, Lord Mansfield stating what we referred to in 
Jewett V. United States, that, on a writ of error to Ireland, although 
only a transcript comes over, in judgment of law the record is removed 
to the King's Bench. In harmony with this view was the power 
asserted by the Suprême Court in Kennedy v. Georgia State Bank, 
8 How. 586, 610, 611, 12 L. Ed. 1209, to amend the allégations of a 
bill in equity on appeal. It is true that, at common law, the same 
court has no such power where the matter may be adversary in its 
nature. Pacific Railroad v. Ketchum, 95 U. S. i, 3, 24 L. Ed. 347; 
Continental Insurance Company v. Rhoads, 119 U. S. 237, 240, 7 
Sup. Ct. 193, 30 L. Ed. 380. But, especially in view of Kennedy v. 
Georgia State Bank, this is probably because of the statutory, and 
perhaps constitutional, inability of the Suprême Court to try contro- 
verted issues of fact on error ; for it is clearly settled that that court 
has an inhérent power to permit an amendment of the pleadings where 
no issue is made between the parties about it, as was explained by 
us in United States v. Hopewell, 2 C. C. A. 510, 51 Fed. 798, 800. 

At the close of our October term, 1901, a gênerai order of continu- 
ance was made, as follows : 

"It is now hère ordered that ail causes not deeided, and ail other business 
of the term not disposed of, be and the same are hereby continued until neit 
term, subject to and reserving the power and jurisdiction of the court over 
any cause till mandate Issues under rule 32." 



266 1^ FBDEBAI^ REPOETBK. 

This prçle;j; was entiriely i|i harmony «rith the ruîes which we hâve 
explained; and in CQnseqûepce of i):, as well as, in conséquence of the 
orders staying the mandate to iwhich we hâve referred, our power 
to permit the présentation of a pétition for rehearing in this case was 
reserved and continued until this one was brought to our attention. 
Therefore we are not required to dismiss it for want of jurisdiction 
over it. , 

The petitioner daims that his right to proceed in any way before 
us was suspended, and thus kept alive, by reason of his présentation 
to the Suprême Court of his pétition for certiorari. In this respect, 
he claims to apply the principle of the extension of the beginning 
of the period for taking an appeal, or suing out a writ of error, which 
arises from a pétition for rehearing filed as a matter of right, or when 
such pétition is seasonably presented and taken under considération. 
There is no sufficient analogy, however, to support this position in ail 
respects. The eiïect ofan application made to the court which has 
the record is very différent from the effect of a like application to a 
court where no record exists. A writ of certiorari, when granted, 
opérâtes with référence to questions of this class as a writ of error. 
Harris v. Barber, 129 U. S, 366, 369, 9 Sup. Ct. 314, 32 L. Ed. 697. 
But, as pointed out in the same case, the granting of the writ rests in 
judicial discrétion. Wheife an application for such a writ is made 
and refused, the resuit is usually abortive, althou'gh undoubtedly the 
court to which the application is made may meanwhile direct inter- 
locutory orders staying the proceedings below. ' Therefore the posi- 
tion of the petitioner in this respect is not riiaintainable, unless there 
is some considération of a spécial character relating' to pétitions for 
certiorari to the Suprême Court under Act March 3, 1891, 26 Stat. 
826, c. 517 [U. S. Comp. St. 1901, p. 547], establishing the Circuit 
Courts of Appeals. We, however, are not obliged to run out this 
question in ail its phases, or to an absblute conclusion, because the 
petitioner is relieved in référence thereto by the propositions which 
we hâve already stated. 

Coming, now, to the merits of the pétition, it may be observed, 
first of ail, that when a plaintif? or défendant has been defeated, and 
has applied, either under the rules of the common law or under some 
statute, to an appellate tribunal for felief with référence to the very 
particulars passed on by the court in which the litigàtion was pending, 
as was the fact at bar, he must ordinarily be assumed to hâve ex- 
hausted his légal rërtiedies if his application is refused, and to be then 
unable to reopen his case with référence to the same particulars 
in the court against whose judgment he made application. Of course, 
with the sUmmary practiée|Of appellate tribunals in determining 
whether writs of certiorari shall issue where they operate substan- 
tially as an appeal, or in determining: whether a formai appeal shall be 
allowed, as in the practice of the jùdiciary committeé of the Privy 
Coûncîl, it is not possible for the court below, if the application to 
the appellate tribunal is disallowed, to ascertain judicially the reasons 
, therefor. :NeveriheIess,.;where the issues presented before the two 
tribunals are identical, it would ordinarily be an act of presumption on 
the part of thé court, an app.eal from >vhich was sought and refused, 
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to proceed anew on the same subject-matter, because there arises a 
strong probability that it would thus proceed contrary to the conclu- 
sions of the appellate tribunal, though not expressed. Practical in- 
convenience and serious hazard, as well as apparent irnpropriety, 
would ordinarily be involved in any attempt on the part of this court 
to proceed further after a pétition for a writ of certiorari under the 
circumstances of that at bar had been denied. 

Of course, exceptional cases may arise where, in accordance with 
the practice of the Suprême Court, which ordinarily refuses a pétition 
for certiorari in the early stages of a case, or in some other way, the 
fact is disclosed, wherever it can be, that that court has not impliedly 
passed on any issues raised before us. Thèse exceptions do not apply 
to the présent case, because our judgment was final, and also because, 
apparently, the Suprême Court gave the subject-matter of the péti- 
tion for certiorari grave considération. It was filed, as we hâve said, 
on October 20, 1902, and not denied till January 19, 1903, while, 
on the same day, that court passed down the opinion in Haie v. Alli- 
son, to which we hâve already referred. 

Moreover, notwithstanding the expression found in our opinion 
which we hâve already cited, to the efïect that we observed that, 
with the exception of a single particular, the case involved questions 
disposed of in Haie v. Hardon, there was none that there were not 
other questions involved; and such a statement would not hâve been 
correct if it had been made. Haie v. Hardon, like Haie v. AUison, 
was based entirely on Gen. St. Minn. 1894, c. "jfi, as pointed out by 
the opinion of the Suprême Court in the latter case. But the présent 
plaintifï relies both on that statute and on the alleged authority and 
rights given him by chapter 272, p. 315, of the General L,aws of Min- 
nesota for the year 1899, the détails of which it is not necessary to 
recite, except to state that the plaintifï claims that the act of 1899 
vested in him a certain title and interest in addition to any rights 
which could arise under General Statutes of 1894. Nevertheless, in- 
asmuch as the briefs show that, at the trial before us, the défendant 
conceded that, if Haie v. Hardon should be foUowed, the right of 
action of the présent plaintifï must be sustained, it was not necessary 
for us to go beyond the rule established in that case. The Suprême 
Court, however, in Haie v. Allison, rested one view of the case strictly 
upon the General Statutes of 1894. While it dwelt on the fact that 
as, according to the judicial décisions in Minnesota, the plaintifï Haie 
could not, as receiver, hâve maintained a suit in his own name in the 
courts of that state, he could not hâve any greater rights in foreign 
courts, yet, in addition thereto, the court observed with référence to 
his officiai character as follows : 

"Assuming the contractual character of the suhscription to the stock of the 
corporation, the right of the receiver to maintain this suit is not thereby 
made plainer. The contract may hâve been to pay, in the event of its in- 
solvency, to the creditors of the corporation, the amount for which the share- 
holder might be liable up to the par value of his stock. That was a contract 
in behalf of the créditer, with which the corporation had nothing to do, and 
the statute did not make this liabillty assets of the corporation, or confer 
upon any receiver appointed in the case the right to proceed to enforce it. 
The cases of Whltman v. Oxford National Bank, 176 U. S. 559 [20 Sup. Ct. 477, 



268 123 FEDERAL REPORTER. 

tFL. Ed. 587], and Hancock National Bank v. Farnum, 176 U. S. 640 [20 
Snp. et 506, 44 L; Ed. él^, do not bear upon the question, as the plaintiff 
in each case was the créditer of the corporation." 

Referring to the expression, "the statute did not confer upon the 
receiver the right to proceed to enforce the liability of stockholders," 
the statute of 1859 is, perhaps, susceptible of a différent construction; 
indeed, of such a construction as to bring this case within Relfe v. 
Rundle, 103 U. S. ?22, 26 L. Ed. 337, which the Suprême Court also 
refers to. 

: We may observe, further, that, while the Suprême Court, with 
regard to the provisions of the sixth ' section of the act of March 3, 
1891, establishing the Circuit Courts of Appeals, vifhich gives it power 
to issue writs, of certiorari, has not deemed it necessary to make 
knovvn the gênerai rules which guide it' in determining whether to 
issue such writs, it has given sçme indications of its methods in réf- 
érence thereto. That part, df the same section which authorizes the 
Circuit Courts of Appeals to certify questions to the Suprême Court, 
and the provision authorizing the latter court to issue its writs of 
certiorari, hâve alike been uniformly held to apply only when matters 
of gravity and importance are involved. Forsyth v. Hammond, 166 
U. S. 506, 514, i7:Sup. Ct. 665, 41 L,. Ed. 109s, and cases there cited. 
A further disclosure is found in In re Woods, 143 U. S. 202, 206, 12 
Sup. Ct. 417, 36 L. Ed. 125. There it is said that the power of issu- 
ing writs of certiorari was given by the act of March 3, 1891, as a 
provision for such supervision "as would tend to avert diversity of 
judgments and guard against inadvertance of conclusion in contro- 
versies involving weighty and serious matters." It is, therefore, un- 
suitable to présume that the Suprême Court entertained a pétition 
for a writ in Haie v. Allison, and entered judgment therein against 
the receiver, but refused the writ in the présent case, and yet had any 
impression that the two involved the same question, and thus prac- 
tically induced the very "diversity of judgments" which it says it was 
the purpose of the statute to avert. 

On the whole, for us to assume to reconsider questions which the 
Suprême Court has had an opportunity to reconsider in the identical 
case and on the identical record, and refused to reconsider, would 
ordinarily involve grave impropriety. Aside from that, we can per- 
ceive in this particular instance nothing which calls on us to do so. 

The pétition of the plaintiiï in error, filed on February 4, 1903, is 
dismissed. 



HENDKYX et al. v. PBRKINS. 
(Circuit Court of Appeals, First Circuit May 15, 1903.) 

No. 378. 

k. ApPEAL— FlNDINGS OP FaCT— CONCtuSIVENBSS. 

Eev. St § 1012 [TJ. S. Comp. St 1901, p. 716], provldlng that appeals 
"shall be subject to the same rules, régulations, and restrictions as are 
or may be prescribed In lav? In cases of wrlts of error," does uot hâve 
the effect of maklng a flnding and statement of f acts by a Circuit Court 
In an equlty cause concluslve on the appellate court 
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2. Same. 

A mère opinion expressed by a circuit judge upon a question of fact 
In an equity case is net a finding of facts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

On motion to recall mandate. 

Lauriston L,. Scaife (William L. Bennett and Charles M. Reed, 
on the brief), for appellants. 

John M. Perkins, pro se. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. After a full argument on the merits, 
and a careful considération of this case, judgment was rendered 
against theappellee at the October term, 1901, 114 Fed. 801, 52 
G. G. A. 435. On April 29, 1902, during the same term, the appellee 
moved for leave to file a pétition for a rehearing, which we carefully 
examined, and denied in an opinion passed down on June 10, 1902, 
52 G. G. A. 684, 116 Fed. 1020, but without stating therein any rea- 
sons therefor. Thereupon a mandate was ordered. Afterwards, on 
September 19, 1902, which was before our October term, 1901, ex- 
pired, the appellee filed in the Suprême Court a pétition for a writ of 
certiorari, which has been denied during this term. We granted the 
appellee leave, on March 10, 1903, to file the pétition now before us 
for recalling the mandate. As merely recalling the mandate does 
not go to the substance of anything, we assume that the pétition looks 
to a rehearing, and that that is the substance of it. It is useless to 
recall a mandate unless something would thereby be gained on a 
rehearing. 

Although the term at which the mandate was ordered expired in 
October, 1902, it is claimed by the appellee that, in contemplation of 
law, the case remained under our control on the ground that the 
pétition for a writ of certiorari operated as a stay. On the other 
hand, he has attached to his présent pétition his pétition to the Su- 
prême Court for the writ of certiorari, and his brief in support there- 
of, by which it appears that he therein submitted to that court consid- 
érations regarding the entire merits of the case. 

Passing by the important and interesting question raised by the 
petitioner, whether the pétition for writ of certiorari operated to 
hold the case under our hand notwithstanding the expiration of the 
term at which the mandate was ordered, and also passing by the other 
important and interesting question whether we should reopen a case 
which has been presented to the Suprême Court on a pétition for cer- 
tiorari involving the merits, as in this instance, both of which ques- 
tions we hâve considered in an opinion passed down by us on May 
ist in Burget v. Robinson, 123 Fed. 262, we will proceed to examine 
the alleged new matter now suggested. This is, in substance, that 
"the finding and statement of facts by the Circuit Court" in the 
case before us is conclusive on us, notwithstanding this is an appeal 
in a cause in equity, and not a writ of error to a common-law judg- 
ment. The appellee, petitioner, has cited many cases which he main- 
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tains sustajn this proposition, and he, also, has referred us to section 
I0I2 of tlie Rèvïsed Statutes [U. S. Comp. St. 1901, p, 716], as fol- 
lows: 

"Appeals froiù the Circuit Courts and District Courts acting as Circuit 
Courts, and from District Courts in prize éases, sliall be subject to the same 
rules, régulations, and restrictions as are or may be prescribed in law in 
cases of writs of error." 

The cases he cites, however, state only the rule on writs of error, 
barring some exceptions where some statute has made spécial pro- 
vision for appeals. For us to admit his proposition, and to give ef- 
fect to his construction of section 1012 of the Revised Statutes, 
would clearly reverse the rules of procédure in the fédéral courts 
from the time of the judiciary act of 1789 ; and this could not pos- 
sibly be permitted. 

It may be well to, state hère that the law is thoroughly settled that 
a mère opinion of a judge in the Circuit Court in an equity case is 
not a "fînding and statement of facts." This has been very lately said 
by the Suprême Court in Finney v. Guy, in an opinion passed down 
on April 6, 1903, 23 Sup. Ct. 558, in the following language: 

"No such issue was Jnvolved in the Hanson Case, an^ the opinion regard- 
ing such question is only th© opinion of the very able judge who gave It 
upon an abstract proposition, as dlstinguished from an adjudication upon a 
point actuàlly in issue." 

In the présent case, however, as fully explained in our prior opin- 
ions, the decree of the Circuit Court appealed from necessarily implied 
a finding of facts, though not the fact of a mistake suggested by 
the opinion of the learned Circuit Judge. Therefore, the appellee's 
proposition in his présent pétition is in point in this particular case, 
although met in the way we hâve already stated. 

This disposes of ail judicial aspects. Whatever we hâve decided 
with référence to the case has been on it as made by the record, which 
we hâve held discloses an original bill to impeach a decree on the 
ground of fraud. While a considération of this question necessarily 
called out several propositions which may lead to the conclusion that 
the complainant below, now the appellee, is entitled to no relief what- 
ever, yet it must not be assumed that we hâve so decided. In other 
words, we hâve not judicially considered whether he could proceed 
by a summary pétition, or by any method which would claim that 
the proceedings below on the original bill were void for mistake 
on the part of either himself or the court, if there was any. As to 
ail such considérations we express no opinion, except as necessarily 
involved in the questions judicially before us in the manner we hâve 
already stated. 

Between the Suprême Court and this court, we are of the opinion 
that every question which the appellee cari raise on this record has 
been met and disposed of; and we therefore must suggest to him 
that we can consider no further applications with référence to this 
appeal. 

The pétition filed by the appellee on March 10, 1903, is dismissed. 

ALDRICH, District Judge, takes no part in this décision. 
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CLEMENT V. METROPOLITAN WEST SIDE EL. EY. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1903.) 

No. 942. 

1. Navigable Waters— Obstructions to Navigation— Bridges. 

A bridge across a navigable stream is an obstruction to navigation tol- 
erated only because of necessity and tlie convenience of commerce on 
land, and, the right of navigation being paramount, It la incumbent on 
thè owner of the bridge to so construct it ttiat It may be readily opened 
to permit the passage of vessels, to place It in charge of persons compé- 
tent to opei-ate it, and to equip it vrith lights and signais giving warnlng 
of Its position in opening and closing, and to glve timely warning to ap- 
proaching vessels if for any reason It cannot be opened. A vessel hav- 
ing glven proper signal to open a bridge, and prudently proceeding under 
slow speed, in the absence of proper warning to the contrary, bas the 
right to présume that the bridge will be opened In tlme for passage, and 
is not bound to stop untll it has been opened. 

3. Samb— Municipal Régulations. 

The ordinance of the city of Chicago requlring the commissioner of 
public Works to provide and maintaln vessel signais on ail bridges over 
the Chicago river, and providing that It shall be unlawful for any vessel 
to attempt to pass a bridge, or to approach nearer than the end of the 
bridge protection, whlle the signais are up or the bridge is opening or 
closing, as that the same may be Injured, applies only to bridges owned 
by the city, and is for their protection, and does not affect the rights 
of vessels with respect to piivate bridges, nor détermine what shall be 
prudent navigation. 

3. Samb— tFailukb to Opbn Bridge— Liability of Owner for Injury to 
Vessel. 

A Steamer 2.54 feet long was proceeding up the Chicago river at night, 
at a slow speed, which enabled her to stop wlthin her length. She 
passed through a number of' bridges, and gave timely signal for the 
opening of a private bridge owned by défendant, an elevated rallway 
Company, which was raised by electrical machinery. As sTie entered the 
draw of the next bridge below, which was 135 feet distant, It was seen 
that defendant's bridge was not opening, although no warning of such 
fact had been glven, and the vessel was Immediately started fuU speed 
astern, but could not be entirely stopped untll she struck the bridge and 
was injured. Eelâ, that the vessel was not in fault, and that the burden 
rested on défendant to excuse its failure to perform its duty to open the 
bridge; that in the absence of any such showlng, beyond the mère state- 
ment that the bridge could not be opened, défendant was liable for the 
injury, 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 
In Admiralty. 

Thls Is a libel In personam by the appellant to recover damages sustalned 
by the steamer F. H. Prince in conséquence of her collision with the railway 
bridge of the appellee, respondent below, which spans the South Branch of the 
Chicago river. This bridge is known as a "Schurzer Eoller Lift Bridge," 
Connecting the tracks of the elevated railway of the appellee on the east and 
west sides of the river, and is used exclusively for the passage of elevated 
trains. The bridge breaks in the middle and the two halves are raised by 
electricity and lowered by gravitation. Neàr the center of the bridge, upon 
four Steel towers each about eight feet high, are four red lights for use in the 
nighttime, and four red disks for use in the daytlme, two of each being on 

H 3. See Navigable Waters, vol. 37, Cent. Dlg. § 96, 
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the south side and two upon the north. It Is the duty of the operator or bridge 
tender, when the bridge tsabout to be opened, by sôme mechanical arrange- 
ment to turn in the nighttlme the red llghts to one side away from the river. 
and in the dâytime in a simllar manner to turn the disk. The bridge is 
locked in the middle by sliding bolts, and thèse bolts, as well as the signais, 
che loeks, and the opening and eloslng of the bridge, are controlled from the 
«'est tower. When the bridge Is about to be opened the west towerman signais 
to the east towerman to throw the track switches and signais to wam ap- 
proaching, trains from the east. When thèse switches and signais hâve beeu 
thrownio "danger," the east towerman signais, the fact to the west towerman, 
,who thÇDi draws the bolts, thereby unlocking the bridge, turns the signal 
lights 01', disks, and raises the west half of the bridge, the other half being 
raised by the east towerman. This bridge was located from 125 to 135 feet 
south of flie Jackson street bridge. There are bridges north of Jackson street 
at Wasnington, Adams, and Madison streets, but at what distance apart is 
not stated in the record, but coneededly at a much greater distance, certainly 
not less than 400 feet. 

About 1 o'clock in the mornlng of July 16, 1899, the steamer F. H. Prince 
left her dock at'or near Washington street bridge, and proceeded south under 
steam up the South Branch of the Chicago river at a speed of from two to 
three miles an hour, her engine being set at a "dead slow check," passing 
eafely through the Washington, Madison, and Adams street bridges. She 
was properly manned, and was în corûmand of her captaln, an experienced 
mariner, who oCcupled bis jproper position on the pilot house, the flrst mate 
and a mariner beIng forward on the lookout. The steamer was 254 feet in 
length, and at the speed at which she was going eoyld stop In a distance 
equal to her length. At Adams street bridge the captaln signaled for the 
Jackson street bridge, and, according to the testimony of the bridge tender 
in the west tower, when 150 feet north of Jackson street bridge signaled for 
the opening of the Metropolitan bridge, and the bridge tender attempted to 
open the bridge. At this timé the red lights oh the 'Metropolitan bridge were 
exhibited. There is some contradiction in the évidence, however, whether 
when the steamer was passing the draw of the Jackson street bridge more 
than one red llght was exhibited; but the fact Is perhaps Inconsequential, 
and the record does not disclose how those lights were operated. As the 
steamer entered the draw at the Jackson street bridge the master of the 
steamer observed that the Metropolitan bridge was not opening, and he 
thereupon signaled the engineer to stop, and immediately signaled him to 
back and back strong; but before thé headway of the vessel could be entlrely 
checked she came Into collision with the bridge, her bow passing some fifty 
feet under the bridge, which carried away her mast and the pilot house. 
The west towerman testifled that he undertook to open the bridge, but was 
unable to do so,' as the "locks would not work." There was, however, no ex- 
planation of the cause, and no signal or warnlng to the approaching boat 
was given wlth respect to the dlfflculty, otherwise than by the red signal light 
or lights upon the bridge. 

An ordinance of the city of Chicago pleaded by the respondent below in- 
structs the cornmlssioner of public works to provide and maintain at th& 
several bridges over the Chicago river and its branches, in the best and most 
practicable manner, vessel signais as required by the article, the signal for 
the nighttlme to be a red lantern of such size and so placed and arranged 
when eievated as to be easlly seen up and down the river and street. It 
further provides as foUows: "It shall be unlawful for the owner or owners, 
offlcers or oflScer,,dr other person or persons in charge of any vessel or vessels 
navigating the Chlc'ago river or its branches or any part thereof. to attempt 
to pass any of the bridges over the said river or Its branches while sald signal 
or signais are up or éleva ted, or to approach nearer than the end of the 
bridge protection to any of sald bridges at such times, as that the same may 
be injured or damiaged, or while the sald bridges, or any of them, may be 
opening or closing." ' ' 

Charles A. Miraroe, for appellant. 
Addison G. Gardner, for appelleè. 
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Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). A 
bridge spanning a navigable river is an obstruction to navigation 
tolerated because of necessity and convenience to commerce up- 
on land. Such a structure must be so maintained and operated' 
that navigation may not be impeded more than is absolutely nec- 
essary, the riglit of navigation being paramount. It is incumbent 
upon the owner that the bridge be so constructed that it may be 
readily opened to admit the passage of craft, and maintained in 
suitable condition thereto. It is also his duty to place in charge 
those who are compétent to operate the bridge, to watch for signais, 
and to open thé bridge for the passage of vessels, and for the perform- 
ance of such delegated duty he is responsible. It is also his duty to 
equip the bridge with proper lights giving warning of the position of 
the bridge and of its opening and closing. If for any reason the bridge 
cannot be opened, proper signais should be given to that efifect, such 
as will warn the approaching vessel in time to heave to. A vessel, 
having given proper signal to open the bridge and prudently proceed- 
ing under slow speed, has, in the absence of proper warning, the right 
to assume that the bridge will be timely opened for passage. She is 
not bound to heave to until the bridge has been swung or raised and 
locked, and to critically examine the situation before proceeding (City 
of Chicago V. Mullen, 54 C. C. A. 94, 116 Fed. 292), but may carefully 
proceed at slow speed upon the assumption that the bridge will open 
in response to the signal, and may so proceed until such time as it ap- 
pears by proper warning, or in reasonable viev*' of the situation, that 
the bridge will not be opened (Manistee Lumber Company v. City 
of Chicago [D. C] 44 Fed. 87; Central Railroad Company of New 
Jersey v. Pennsylvania Railroad Company, 8 C. C. A. 86, 59 Fed. 
192), when it becomes the duty of the vessel, if possible, to stop, and, 
if necessary, to go astern. 

We do not think that the ordinance of the city controls the situation. 
We do not doubt the power of the city to regulate the local usages 
of navigation, or that every vessel is bound to take notice of them and 
conform to them so far as they are reasonable and do not conflict 
with any law of Congress regulating commerce or with the gênerai 
admiralty jurisdiction conferred upon the courts of the United States. 
The Brig James Gray v. The Ship John Fraser, 21 How. 184, 16 L. 
Ed. 106; Escanaba Company v. Chicago, 107 U. S. 678, 2 Sup. Ct. 
185, 27 L. Ed. 442; Gulf, Colorado & Santa Fé Railroad Company v. 
Hefîey, 158 U. S. 98, 104, 15 Sup. Ct. 802, 39 L,. Ed. 910; Hennington 
V. Georgia, 163 U. S. 299, 311, 16 Sup. Ct. 1086, 41 E. Ed. 166; City 
of Chicago V. Mullen, supra. It is apparent that this ordinance was 
enacted for the protection of city bridges, and has référence only to 
the bridges owned by the municipality, the duty of maintaining lights 
being imposed upon the commissioner of public works. We need not 
consider whether the provision of the ordinance that vessels shall ap- 
proach no nearer than the bridge protection while the danger signal 
is up, or while the bridge may be opening and closing, is reasonable. 
This ordinance can hâve no référence to the bridge in question, for it 
123 F.— 18 
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had no I?,ndge protection; jtheiprdinance manjfestly applying to the 
bridgea then owned and in use by the city and not to private bridges. 
The prdinance does not, if the city had the right so to order, détermine 
what shall be prudent navigation. It did hâve the right to impose 
suçK reasonable condition as would prevent injury to its bridges. 
The question is, therefore, sp^iar as the respondent is concerned, 
whether it; was négligent in any'duty owing to the vessel, and, so far 
as the vessel is concerned, •vvhether she observed the proper ruies of 
navigation, and whether she wàs négligent in placing herself in such 
position that collision with tlie unopened bridge would necessarily re- 
suit. _ 

With respect to the bridgé, the signais maintained were appropriate 
signais to indicate the location of the bridge, and possibly the manner 
in which the signais were designed to be operated vvas proper and 
sufficient, under ordinary circumstances, to indicate an open or closed 
bridge. On the occasion in question the bridge coiild not be opened ; 
but we are left in thé dark with respect to the cause. The answer in- 
forms us that the bridge could not be opened, but gives no reason, 
nor doés it înform the court why the respondent was not able to per- 
form the duty which it owed tp the on-coming vessel. It was in- 
cumbeht upon the appellee by his answer to set forth specifically for 
the information of tlie court the facts which preveiited compliance 
with duty arid which would excuse nônpèrforrnanee,"by alleging ex- 
culpatory facts, if any, showing that inability to perforpi a known duty 
arose from no ne^lect of its oyvn- This has not beeri donc either by 
,its answer or by the évidence of its towermen in charge. We are 
simply informed that the tpwermàn was unable to bpen the bridge, 
and the çpuhsel for the re;spondent below objected successfuUy to any 
statemerit by the tpwerman— called by the libelant — pf the reason 
that he coiuld riot opén it or pf the difficulty with the bridge, and the 
towerman contents himself wjthi saying that he could not open the 
bridge himself; leaving thè implication ' either of inability in himself 
or of some defect which the respondent did not wish disclosed. The 
facts touchipg the bridge were péculiarly within the khowledge of the 
respondent and its agents,,and. it was its duty to fi^lly explain the situa- 
tion and to absolve itself of blanie, and that buraen cannot be cast 
upon thé libelant. Failing to raiçe the bridge promptly when it had 
ample notice of the apprpach o'f the vessel, the respondent must be 
held guilty of néglect of^duty,, Failing to show that the delay was 
unàvoidable, the presumptiori,of Négligence attaches, which it was its 
duty to pverGpme. And àgain, when the bridge tender fpund that the 
bridge wpuld not dpeh— alnd tha!t was when the vessel was 150 feet 
north of Jackson street bridge ,ànd at least 3PCi feet away— in view 
pf the situatipn wé thinkit was thçiduty pf the respondent to provide, 
and of thé bridge tehders tôgive,' some sort of warning signal that 
would timely nptify the véssél of the difficulty and of thé danger that 
waS imminent, pf which slie could not otherwise be. informed. We 
cannot hoid' thé respondent absplved of fault. , 

Was the vessel in fault? She was proceeding under slow speed, 
siaffi.cient only'tp^give siteèfageway. She was approaching a bridge 
ppérated by , dectricity, , and pne that was raised quickly. She gave 
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the proper signal when 150 feet north of the Jackson street bridge and 
at least 300 feet away. Upon entering the draw of that bridge the 
master discovered that the MetropoHtan bridge was not opening. He 
at once ordered the engine stopped and then reversed at full speed. 
The vessel could not stop, even at that slow speed, in less than its 
length of 254 feet. The master did ail that he could under the circum- 
stances to avoid a collision brought about through failure of the re- 
spondent to perform its duty. 

We think the court erred in its decree. It will therefore be re- 
versed, and the cause remanded, with a direction to the District 
Court to pronounce for the libelant for the damages sustained by the 
vessel 



CEAWFOED V. AMERICAN STEËL & WIRE CO. 

(Circuit Court of Appeals, Second Circuit. April 6, 1903.) 

No. 105. 

1. Accident to Employé— Assomption of Risk— Instkuction. 

Plaintiff's intestate was employed by défendant to remove such of tht> 
sheets of iron constituting tïie roof of a building as were sound enougli 
to be used on another building, the roof being convex in sliape, except 
for a space in the center, he knowing the size of the sheets, and that if 
one gave way he would fall through, unless he resorted to some expédient 
for safety, and also knowing that some of the sheets were not in good 
condition, so that he could not fail to understand that snow might be 
an élément of danger. Heléti, in an action for his death, a sheet having 
broken, and he having fallen through, that an .instruction that, if no 
time was fixed as to when he should commence or finish the worlî, and 
snow was on the roof when he was employed, or fell after his employ- 
ment, and he thereafter commenced the work without any direction, he 
assumed the risk from the présence of the snow, was proper, it not being 
necessary to qualify it by the condition, if he knew the présence of the 
snow was llkely to increase the risk, as it was indisputable that he did 
know it. 

2. Same. 

An instruction, In an action for death of one from falling through a 
sheet-iron roof, the sound sheets of whlch he was employed to remove, 
that the jury had a right to find, from the location of a rope hanging 
down through the place where he fell, and from the marks on his hands, 
that he went over the snow with a rope in his hands for the purpose 
ef protecting himself from falling through the roof; and, if they so 
found, it was their duty to flnd he realized and appreciated the danger, 
and défendant was not chargeable with the conséquence of his failure 
to maintain himself by means of the rope he thus relied on — is proper, 
it not being to the efCect that the mère fact that an employé is aware he 
is entering on a dangerous undertaking implies his consent to assume the 
risks incident to it, but that when an employé appréciâtes the particular 
nature of the risk, and choses to encounter it with a certain appliance 
only, he assumes the risk of the insufliciency of the appliance. 

3. Samb— DoTY oF Master— FuBNisniKG Meass for Work— Instructions. 

The court having instructed in regard to the gênerai duty of an em- 
ployer towards an employé, an instruction, given with référence to the 
défense that the employé was aware of the risk and had himself se- 
leeted the instrumentalitles for doing it, that it was the duty of the em- 

H 1. Assumption of risks incident to employment, see note to Deere & Co. 
v. Bock Island Plow Co., 28 C. C. A. 314. 
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ployer to furnish the employé with such instrumentalltles as he called 
for, aind that If he did net call for such means to the éxtent that would 
make hls doing the work safe the fault was his, is proper. 
1 Same— Implibd Assumption of Risk. 

Where an employé is an adult of ordinary Intelligeijee, he impliedly 
assumes ail the ordinary risks incident to the employment — net only those 
known to hlm, but also those readily diseernible; but not nonobvious or 
latent risks, in the absence of instruction or information in respect to 
them. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

F. E. Smith, for plaintifif in error. 
Richard L. Hand, for défendant in error, 

Before WALLACE and LACOMBE, Circuit Judges, 

WALLACE, Circuit Judge. This is a writ of error by the plaintifif 
in the coiirt below to review a judgment entered upon the verdict ot 
a jury. The action was brought by the administratrix of Joiin Craw- 
ford to recover damages for the death of the intestate by the alleged 
negHgence of the défendant. .. 

The évidence at the trial showed that the intestate had been in the 
employ of the défendant at the Crown Point Furnaçe from October, 
1899, until shortly before the day in March, 1900, upon which he met 
his death, doing gênerai work assisting the other mechanics as a 
handy man, including the patching of the roofs of the buildings. He 
was killed by falling through the roof of casting house No. i, where 
he had been removing the sheets of corrugated iron covering the 
roof. In December, 1899, the roof wàis in a dilapidated condition, 
some of the sheets being gone, and some rusted and full of holes, 
and was then partly repaired and the missing sheets replaced. In 
March, 1900, the défendant concluded to remove from the roof such 
of the sheets as were in good condition, and replace them upon the 
roof of another building which needed repairing. For a short time 
previous to the day of the accident, Crawford had not been in the 
employ of the défendant. On Friday, March i6th, the superintend- 
ent of the défendant, at the suggestion of the foreman, sent for Craw- 
ford, with a view of employing him to do the work of removing and 
replacing the sheets. There was a discrepancy upon the trial between 
the testimony of the superintendent and that of the foreman as to 
the purport of the interview which ensued between them and Craw- 
ford. According to the testimony of the superintendent, he told 
Crawford that the roof was bad, and that it could not be touched 
until the snow then on it was gone; that he could go over and ex- 
amine it, and report whether he desired the job, and give an estimate 
of the time it would take, the equipment of tools, clamps, and any- 
thing needed for his safety ; that Crawford examined the building and 
reported, telling him he was willing to assume the risk, and giving 
him a written mémorandum of the safety devices he required; and 
that he then gave him an order for the appliances, including a rope, 

T4. See Master and Servant, vol. 34, Cent. Dig. §§ 610, 612. 
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block and tackle, ladder, and belt rings. The foreman testified that 
he sent for Crawford, told him what was to be done, that only the 
sheets were to be taken off that were in good condition, and asked 
him if he had ever done any of thât work before, and, upon his reply- 
ing that he had, asked him if he would do the job, and he said he 
would ; that he told him what the wages would be, and that he could 
hâve ail the ropes, ladders, and planks that he wanted ; that no speci- 
fied time was fîxed when the work was to begin, but Crawford 
said he would start doing it the next morning. The évidence was 
conflicting as to whether the condition of the roof could be seen 
from the inside of the building or not. In accepting the job, Craw- 
ford asked that a man named Woods be assigned to assist him. The 
equipment which he asked for was supplied him, and Woods was de- 
tailed to assist him. When the roof had been patched previously, 
a plank staging had been constructed underneath for the safety of 
the men in the evént of their breaking through. There was some 
discrepancy in the testimony as to whether Crawford began work 
on the following Saturday, or on Monday. During Saturday consid- 
érable snow fell upon the roof. The accident happened late in the 
afternoon on Monday. Woods left the roof about half past 5, and 
was gone about 20 minutes. When he returned he found Crawford's 
body lying on the floor of the casting house, about 40 feet below 
a hole in the roof. There was a broken sheet of iron in the roof, and 
a rope hung through the opening, to one end of which was attached 
a belt. 

The trial judge left the case to the jury, under appropriate instruc- 
tions respecting the obligations of a master to his servant, and the 
efïect of contributory négligence on the part of the servant. He left 
it to them to décide whether the défendant had furnished Crawford 
with fit and suitable appliances for doing the work, in view of the 
condition of the roof at the time, and instructed them that if they 
believed the testimony of defendant's superintendent they were to 
conclude that Crawford assumed the risks. In respect to contribu- 
tory neghgence he instructed them that, if they found the version of 
the superintendent not to be the correct one, still it would be for 
them to say whether, in the circumstances of the case, Crawford's 
conduct was free from fault, because they were to bear in mind that 
he had been employed there some time before, and had been about 
there for some time previous to the accident; and if they found that 
he knew of the condition of this roof, or that he ought to hâve known 
that it was an unsafe place for him to go without other appliances than 
the rope, they could well corne to the conclusion that it was fault 
on his part to be there, and, if so, the défendant would be entitled 
to a verdict. 

The principal assignments of error are based upon exceptions to 
instructions given to the jury at the instance of the défendant. Thèse 
instructions were as follows : 

■'First lï snow was on the roof when Crawtord was employed to remove> 
the pièces of roofing that were good, no time tieing fixed iu the contract of 
employment as to when he should begin or finish the work, and the existence 
of snow upon it increased the rislî of doing worli upon it, Crawford assumed 
that risk, whatever it was. 
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"Second. If snow came upon tbe Tôiof' after the employment oî Orawford, 
and he proceeded to do the work aftèr It f ell, wlthout any direction as to 
when lie ^ould begin or complète the work, he dld so voluntarily, and, what- 
ever rlsk arçise from the existence, pf -the snow upon the roof at the time 
Cra-Vfford tvas injured, he assume^. ' 

"Thlrd. The Jury had a right to flfld from the change In the location of the 
rope after "Woods came down, from the fact that tbe rope was, after the 
accident, l)anging down through the place where Crawford fell, and from the 
marks thàt existed on bis hands after he fell, that he went over the snow 
with the rope in his hands for the ptirpose of protedting himself from break- 
Ing through the roof. 

"Fourth. If the jury do so flnd from the facts, It Is their duty to find lie 
realized and appreciated the danger, and the défendant is not chargeable 
with the conséquences of his failure to maintain himself by means of the 
rope he thus relied Upon." ! 

"Slxth. It was the duty of défendant to furnish Crawford with such In- 
strumentalitles by way of ropes, ladders, and planks as he calléd for, and if 
he did not call for such means in the way of ropes, ladders, and planks to 
the extent that would make his doing the work saf e, the f ault was his." 

"Eighth. That the défendant had the right to rely upon Crawfqrd's asser- 
tion of his erperleiice and knowledge, ànd upon his judgment as to the means 
requlred for the performance of the work of removing the plate from the 
roof in safety, ifhqidid so assert If the jury find that he did so assert, and 
they aiso find his i judgment was at fault, and that he did not ask for the 
requisite means to rèmove the plates, the défendant is not responsible for the 
conséquences as long as the thinfes asked for by him were fumished by the 
défendant." 

The first and second instructions were obviously correct, and it is 
difificult to understand hôw they can be fâirly criticised. The roof 
upon which Crawford's work was to be done was convex in shape, 
except for a'space in the center, and consequently the présence of 
snow upon the convex part would ' inevitably increase the chances 
of his sHpping and falling, and might conceal the apparent condition 
of the sheets, and thereby increase the risk of his breaking through 
in a weak or defective place. It was patent to any person of com- 
mon intelligence that, although the snow could not add to the risk 
of falling through a secure roof, it would add to the risk of falling 
through a weak. one. He knew the size of the sheets, and knew that 
if one gave awày he would fali through the roof, dnless he resorted 
to some expédient for safety. He knew that some of the sheets 
were not in good condition, because he was to remove only those 
which were sound enough to be used upon another roof. Under 
thèse circumstances he could not hâve failed to understand that the 
snow might be an élément of danger, more or less serious, accord- 
ing to the strehgth or weakness ûf the roof. He may not hâve fully 
appreciated the extent of the added danger of breaking through the 
roof, to which the snow exposed him, but, as he was aware to some 
extent it was likely to increase the risk, to that extent he was bound 
to take it into account. To that extent the law présumes that he con- 
sented to assume the; risk, and the instruction went no further than 
to so advise thei jury. If the instruction had been that, if Crawford 
knew that the présence of snow was likely to increase the risk of 
falling through the roof, he assuihed the added risk, it would hâve 
been strictly correct. That he didknow it is indis"putable, and it is 
of no conséquence, therefore, that the instruction was not qualifîed 
as suggested. 
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The third and fourth instructions were based upon the évidence 
which tended to show that when Crawford fell he had a rope in his 
hands for the purpose of protecting himself from breaking through 
the roof. It is not urged that the third instruction was erroneous 
per se, but it is urged that, in conjunction with the fourth instruction, 
the jury were advised incorrectly. The argument of plaintifif in error 
upon thèse instructions is thus presented in the brief of counsel : 

"The third request stated "that if Crawford dld certain things, and took 
certain précautions (as to which there was no dispute), then the jury might 
infer that he was guarding against the danger of breaking through the roof. 
This, standing alone, might hâve been unexceptionable, but the matter of it 
was carried forward into the next request, which was a binding instruction 
that if the facts were as assumed in the third request, and the inference was 
drawn therefrom which it suggested, then, as a matter of law, Crawford 
realized and appreciated the danger, and défendant was not liable." 

We are unable to appreciate this argument. The fourth instruc- 
tion was in substance this : If it was true that Crawford knew there 
was danger of his falling through the roof, and chose to encounter 
that danger with no other safety appliances than a rope, he assumed 
the risk of the insufifiiciency of that appliance, and the défendant was 
not responsible for the conséquences. This was not in efïect an in- 
struction that the mère fact that an employé is aware that he is enter- 
ing upon a dangerous undertaking implies his consent to assume 
the risks incident to it. There may be a perception of danger without 
knowledge of the risks ; but when an employé appréciâtes the particu- 
lar nature of the risk (as in this case, the risk of falling through a de- 
fective roof), and consents to face it upon being provided with certain 
appliances, he certainly assumes the chances that thèse appliances 
may prove insufïicient. 

It is asserted that the sixth request was erroneous because it un- 
duly limited the duty of the défendant to furnish safe, suitable, and 
sufficient means for doing the work, and made the plaintiff take upon 
himself a part pf the burden which the law imposed upon the défend- 
ant. The fault with this proposition is that the instruction is to be 
considered with those which the trial judge had already given to the 
jury, and not as an isolated proposition. He had already instructed 
them in regard to the gênerai duty of an employer towards an 
employé, and the sixth instruction was addressed to the principal 
défense v/hich had been litigated upon the trial — the défense that 
Crawford was aware of the risk involved in the work for which he 
was engaged, and had himself selected the instrumentalities for doing 
it. The same observations agply to the exceptions taken to the 
eighth request. 

Viewing the instructions in their entirety, those originally given 
by the trial judge and those subsequently given at the request of the 
défendant, we think there was no error in them of which the plaintiff 
could fairly complain. The rule of implied assumption of risk has 
been so often declared that it is quite unnecessary to advert to the 
authorities. Briefly stated, as applicable to a case like this, where 
the servant was an adult of ordinary intelligence, it is this : The 
servant accépts ail the ordinary risks incidental to the employment 
in which he engages; not only those which are known to him, but 
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also those which are réadily discemible. He is presumed to hâve 
known and appreciated ail such risks as were open and obvious to 
ordinary appréhension. He does net impliedly agrée to accept non- 
obvious or latent risks, in the absfence of instruction or information 
in respect to them. The instructions were not inconsistent with thèse 
principles. 

As to the assignments of error based upon the exceptions to rul- 
ings upon évidence, it suffices, to dispose" of the fîrst, that the court 
made no ruling, so far as appears by the record; and as to the second, 
that, although the question addressed to the witness was improper, 
the answer was innocuous, and substituted facts for matter of opinion 
or légal conclusion. 

In conclusion, it is proper to say that the case is one in which 
we should be reluctant to disturb the judgment. It may be that 
Crawford entered upon the emplpyment in ignorance of ail its risks, 
but the évidence is overwhelming that the défendant had good reason 
to believe, in view of his previous expérience and his opportunity 
of examination before he accepted the job, that he adequately under- 
stood them. The défendant then placed at his disposai ail the in- 
strumentalities and appliances which he required. There was but 
little more than a scintilla of évidence to authorize the submission of 
the case to , the jury. 

The judgment is afïîrmed. 



KELLY V. FAHRNEY.» 

(Circuit Court of Appeala, Seventh Circuit. April 14, 1903.) 

No. 931. 

1. ASSUMPSIT — JJBFENSB ADMISSIBIjJÎ UNDER GENERAL ISSUB. 

In an action of assumpsit défendant may show, under a plea of the 
gênerai issue, that plalntlff by his own aet prevented défendant from per- 
f ormlng the contract sued on, and the f act that such act amounted to a 
fraud ddes not require it to he specially pleaded, since the fraud is not 
of the essence of the défense. 
3, Contract— Action for Brbach — Dkfekses. 

PlaintlfC and défendant, who were both stockholders in a corporation, 
entered into a contract by which défendant agreed, for a considération 
to be rendered by plaintiff, to transfer to hlm a stipulated amount of 
stock In the corporation. Ail the stock which défendant owned, excepting 
two shares, had been obtained from plaintiff, as the latter knew, and the 
certiflcàté of transfer had not been recorded as required by the law of the 
State where the corporation was organized, which provided that, unless 
so recorded, the transfer should be vold as against creditors. Eeld-, that 
proof that plaintiff, before he' became entltled to the stock under the con- 
tract, procured an action to be brought against hlmself by a créditer, and 
ail the stock owned by défendant, except the two shares, to be attached 
and sold to pay his own debt, constitùted a good défense to an action by 
plaintiff for fallure to dellver the stock under the contract. 

In Error to the Circuit Court of the United States for the Northern 
District of lUinois. . 

This is an action in assumpsit upon an alleged. verbal agreement made De- 
cember 26, 1897, between two members of a corporation, by which the plain- 

• Eehearing denied May 6, 1903. 
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tiff in error, the secretary of the company, undertook to place on the market 
$100,000 of the second mortgage bonds of the company, and the défendant 
agreed, in case he should so do, to assign him $110,000 of the par value of 
the capital stock of the Company. The défendant (the défendant in error 
hère) pleaded the gênerai issue, and there -was a verdict for the défendant, 
from which the plaintifC appealed. 

The Whlte ClifCs Portland Cernent & Chalk Company was a corporation of 
the State of Arkansas, with stock amounting to $1,000,000 in shares of $25 
each, the number of shares being 40,000. Of the shares originally issued to 
the plaintifl he assigned 11,500 shares to the défendant as a bonus on the 
purchase by him of the first mortgage bonds of the company, but no cer- 
tiflcate of the transfer of stock was deposlted with the county clerk of the 
county court of the county In which the company transacted its business, as 
required by the laws of the state of Arkansas. At the tlme of the alleged 
agreement the défendant was the owner of but 2 shares. Of the remaining 
shares, 10,420 had been transferred to his brother William H. Fahrney, and 
the remalnder to others. Whether any such agreement was in fact made was 
a disputed question at the trial, and was submltted to the détermination of 
the jury; and touching that nq complalnt is made. 

The errors assigned are as foUows: 

(1) The court erred in permitting the following questions to be answered 
by the plaintifC on cross-examination under the objection of plaintifC's counsel, 
viz.: "Mr. Kelly, before you left Chicago, from one to two weeks, had yôu 
not outlined two lawsuits to be brought agalnst Fahrney, and had not the 
complalnt, as we call it in the Arkansas courts, been prepared by Judge Owen 
setting up this contract, which it was there alleged was made with you and 
John Kelly, and alleging that you had then made a demand for this stock, 
that the demand had been refused, that you had sold the bonds to Bartol 
and others, and that after the sale made demand, and that Fahrney had re- 
fused to transfer the stock? A. I asked Judge Owen to make a demand at 
that tlme when I thought that this deal was going to be consummated, and, 
upon that demand being refused, I authorized him to take steps to bring suit 
when he got down to Arkansas." 

(2) "Didn't you and Owen go to Texarkana, to the office of Scott & Jones, 
and employ Scott & Jones to assist in those cases, and was not the bringlng 
of those suits discussed in the office of Scott & Jones at that date? A. Yes, 
the case was discussed there." 

(3) "While you were in Scott & Jones' office discusslng the bringlng of the 
suits brought agalnst Fahrney for refusing to deliver the stock, did Pau! 
Jones suggest that he had a claim in favor of Col. Coulter agalnst you and 
your brother, and that, if the Fahrney stock had not been properly assigned 
in the office of the county clerk, he would bring an additiona! suit, and levy 
on the Fahrney stock, and sell it, and get it for Coulter?" 

(4) In admitting in évidence under a plea of the gênerai issue the transcrlpt 
of the case of D. B. Coulter v. W. J. Kelly et al., in the circuit court of Little 
River county, Arkansas, over the objection of the plaintlfî. 

(5) In overruling the motion made by the plaintiff to strike ont the testi- 
mony relative to the suit in the Little River circuit court of Arkansas in the 
case of D. B. Coulter v. W. J. Kelly, and subsequently in overruling plaintlfî' s 
motion to strike from the record the transcrlpt In that case. 

(6) In eharglng the jury as foUows: "If you find that the plaintifE has es- 
tabllshed his case as to this point [the making of the agreement], then you 
should consider the évidence touching the daim of the défendant that the 
plaintiff hlmself made it impossible for him to transfer the stock in question. 
As to this matter, if plaintiff was actually indebted to Coulter upou notes 
sued on by him (Coulter), it would hardly seem to be of any material im- 
portance in this litigation as to whether or not complalnant's sympathies in 
that suit were with Coulter. The fact does not impress me as material In 
this case. However, you will consider ail thèse facts. I simply wish to aid 
you as to thèse facts I am communicating to you for your considération. Or- 
dlnarily speaking, one cannot prevent another from performing a contract and 
at the same tlme hold them llable for such nonperformance." 

(7) The court erred in overruling plaintiff's motion for a new trial. 
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Ernest D. ' Owen and Wni. A. Foster, for plaintiff in error. 
Henry C. Noyés, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stjiting the facts, delivered the opin- 
ion ofthe court. 

The questions embodied in the first two assignments of error had 
référence tû the action of the plaintifï in prosecuting two suits against 
the défendant in the state of Arkansas upon the same alleged agree- 
ment declared upon in this action ; the testimony elicited tending to 
show that the agreement alleged was made with the plaintifï and John 
Kelly jointly,, and not with the plaintifï individually, and also tending 
to show thàt the demand for the stock was made when no sale of 
bonds had been efïected, and the contemplated sale was never in fact 
consummated. Thèse assignments are not, seriously insisted upon at 
the bar, and we perceive no well-founded objection to the évidence. It 
wentdirectly to.plaintifï's cause of action. 

The third, fourth, and fifth assignments of error may be considered 
together. They go to the rightof the défendant to prove under the 
plea of the gênerai issue that the plaintiff prevented the défendant 
from performing the contraët. Under such plea the défendant may 
prove any fact which shows th^t the cohtract is not obligatory upon 
him, and, as Mr. Chitty observes, "most matters in discharge of the 
action which show that at the tittie of the commencement of the suit 
the plaintiff had no subsisting cause of action." i Chitty on Plead- 
ing, 476, 478. Sb, also, in Mines v. Moore, 41 III. 273, 276, it is said: 
"And in an action of assumpsit almost any défense showing the satis- 
faction or discharge of the debt may be shown under the gênerai 
issue." See, also, Wilson v; King, 83 111. 233, 238. The contract 
hère, if such therç was, manifestly contemplated the transfer by the 
défendant to the plaintiff of 4,400 shares of the 11,500 shares under 
his control or influence; he having in his own name but 2 of the 
shares. That was the only source from which the défendant could 
procure the stock, as the plaintiff w;ell knew. The obligation of the 
défendant, then, was to transfer tô the plaintiff, upon fulfillment of 
the contract on his part, 4,400 shares of thèse 11,500 shares so con- 
trolled by him. It is undoubted law that the conduct of one party to 
a contract, which prevents the other party from performing his part, 
is an excuse for hpnperformance. United States v. Peck, 102 U. S. 
64, 26 L. Ed. 46. The évidence produced tended to show that Coulter 
was a creditor of the plaintiff to the amount of $10,000; that the plain- 
tiff procured that creditor to bring suit thereon in Arkansas, and 
therein to attach thèse 11,500 shares of stock, and subject them to the 
payment of that debt, under thç law of that state that a transfer of 
stock is void as to creditors if certificate of the transfer be not filed as 
required; that in such suit so broUght the 11,500 shares of stock were 
soïd, purchased by Coulter, and thç amount paid therefor was applied 
upon the judgment against the plaintiff. We see no reason why this 
défense could not be proven under the gênerai issue. The authorities 
cited to the effect that fraud as a défense must be specially pleaded are 
not applicable. The question is whether the plaintiff by his conduct 



GEIFFIN V, AMERICAN 60LD MIN. CO. 283 

prevented performance by the défendant. The moral obliquity of the 
act, if any, is not material to the fact. If it were a moral fraud for 
the plaintiff to procure his créditer to attach the stock, still the fraud 
is not of the essence of the défense, which is that the plaintiff by his 
act, whether fraudulent or not, prevented the défendant from perform- 
ance ; and that fact, we think, may be shown under the gênerai issue. 

The sixth assignment has référence to the charge to the jury stated 
in the assignment. We see no just objection which the plaintiff can 
make to the charge. The excerpt in the assignment contains ail that 
the court said upon the subject of this particular défense. It certainly 
was most favorable to the plaintifï. The law of the case is properly 
stated, and we think it was proper for the jury to consider ail the facts 
and circumstances which surrounded the action of the plaintifï, with 
respect to the part which he took in connection with the Coulter suit, 
that bore upon the question whether he was thereby seeking to pre- 
vent performance by the défendant. The engagement of Kelly to 
sell the bonds was not carried out until July, 1898. If in the Àpril 
previous he procured, as the testimony tended to show and as the jury 
hâve found, the 11,500 shares of stock, which he knew was the only 
stock which the défendant could deliver to him, to be attached and 
sold to pay his own debt, he cannot justly claim compensation for his 
subséquent successful efforts to sell the bonds by holding the défend- 
ant liable upon a contract to deliver stock which the plaintiff had jsro- 
cured to be taken to pay his own debt. 

The seventh assignment of error involves the motion for a new trial. 
It is the settled rule in the fédéral courts that the ruling of the trial 
court upon motion for a new trial is not the subject of review. 

BAKER, Circuit Judge (concurring). I think that the contract as 
pleaded calls, not for 4,400 spécifie shares then owned or controlled 
by Fahrney, but for that amount of stock generally ; that the évidence 
in behalf of Kelly fails prima facie to prove the contract as pleaded; 
and that it is therefore immaterial whether Fahrney's substantive 
défense was com.petent and sufificient to meet the déclaration. 

The judgment will be affirmed. 



GRIFFIN V. AMERICAN GOLD MIN. CO. 

(Circuit Court of Appeals, Ninth Circuit May 25, 1903.) 

No. 712. 

VbNDOB A.ND PURCHASEB — ACTION FOK PuRCHASE MONET — DEFENSES. 

Plaintiff contractée! to sell to défendant a mining claim, identified In 
the contract by name and by référence to the government survey thereof, 
and to a deed which plaintiff made at the same time and deposited in 
escrow. Plaintiff had made application for a patent, which was pending, 
and which he agreed to prosecute to a détermination, and the purchase 
money was to be paid on delivery to défendant of the deed and the re- 
ceiver's final receipt. Plaintiff obtained the receipt, and tendered and 
demanded performance within the time limited in the contract, and in 
accordance with its terms, which was refused by défendant. At the 
time the contract was made, défendant owned another claim, to which 
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it Y^à applied for a patent, and whlch was prior In location td plaintiff's, 
and overlapped the same; suçh tact belng known to both parties, both 
claims having been prevlonsly surveyed and marked on the gixiund. 
Subsequently défendant, having reçelved its patent, flled a prétest agalnst 
tbe granting of a patent to plalntltf f or that portion of his claim embraced 
in its own patent, whlcb was sustained. Eeld, that the parties must be 
presumed to baye contracted wlth référence to the f acts which both 
knew to exist, and thait plalntlff had fully complled with the contract ou 
his part when he obtàined and tendered the final reeeipt, and his right 
to récover the puréhase money couid not thereafter be defeated by the 
action of défendant; that, eveh If the contract required that the receiver's 
reeeipt shonld be équivalent to a patent for the whole daim, défendant 
could not take advantage of plaintlfl's f allure to obtaln such patent, which 
was prevented by its çwn act. 

In Error to the District Court of the United States for the First 
Division of the District of Alaska. 

On rehearing. For former opinion, see 114 Fed. 887, 52 C. C. A. 
507. 

Alfred Sutro and John G. Heid (R. F. Lewis, of counsel), for 
plaintifï in error. 

Lorenizb S. B. Sawyer and J. H. Cùbb, for défendant in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Upon a rehearing of this cause, the 
court, after a careful considération of the terms of the contract in- 
volved therein, and the circumstances which attended its exécution, 
has reached the conclusion that its construction therepf on the former 
hearing (Griffin. v. American Gold Mining Co., 114 Fed. 887, 52 C. 
C. A. 507) was erroneous. The contract was made between M. W. 
Murry, the grantor of the plaintifï in error, as the party of the first 
part, and the Silver Bow Basin Mining Company, the predecessor 
in interest of the défendant in error, as party of the second part. It 
provided as follows: 

"That the said party of the flrst part, for and In considération of the cov- 
enants hereinafter s^t forth, to be performed by the party of the second 
part, and also in considération of the sum of twenty-ÛTe thousand dollars to 
be paid to him by the party of the second part, as hereinafter set forth, 
hereby covenants and agrées with the said party of the second part to sell 
unto it that certain mining Iode claim known as the 'Morris G,' situated in 
the Harris mining district, in the district of Alaska, for a full description of 
which référence Is hereby made to the deed of the party of the first part 
to the party of the second piart, of even date herewith, cônveying said prem- 
ises, and also the fleld notes of the United States deputy surveyor as set 
forth in the application of the party of the flrst part for a TJnited States 
patent to said location known as the 'Morris G,' which application bears date 
the ISth day of August, 1891; and the said party of the flrst part further 
covenants aiid' agrées to proseçute said application for a patent In the land 
office to a final destination, and upon the issuanCe of a receiver's reeeipt for 
said ground on said application for a patent, and upon the payment of the 
sum of tweiityrflye thousand dollars as hemnafter set forth, the party of 
the flrst part hëi^ëliy covenants and agrées that the deed herètofore mentioned 
and set forth, which by agreement of the parties is placed In escrow in the 
hands of A. K. Delaney, shall be forwarded ; together with such receiver's 
reeeipt to the Coœmissioner of the General Lan^l Office at Washington, with 
any necessary instructions of the party of the flrst part, to the end that the 
patent for said 'Morris G' Iode may be Issued to the party pf the second part. 

"For and in considération of the covenants hereinbèfore set forth, to ba 
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performed by the party of the flrst part, the party of the second part hereby 
agrées to purchase of the party of the flrst part the mlnlng Iode clalm known 
as the 'Morris G,' and pay for the same the sum of twenty-five thousand 
dollars, as foUows, to wit: Five thousand dollars on the Ist day cf June, 
1892, and twenty thousand dollars on the flrst day of August, 1892, provided 
tliat on the Ist day of June, 1892, the sald party of the flrst part shall hâve 
successfuUy prosecuted in the land oflice his application for a patent for said 
premises, and shall hâve corne into possession under and by virtue of such 
proceedings in the land ofiiee of a receiver's recelpt, équivalent to a patent 
for said claim, but in case the party of the flrst part shall not hâve received 
said receiver's recelpt for the flrst of June, 1892, then the whole sum of 
tvcenty-flve thousand dollars shall be payable on the flrst day of August, 1892. 
provided as before that the party of the flrst part shall hâve successfuUy 
prosecuted his application for a patent for sald premises and obtalned said 
receiver's recelpt. And it is further agreed that in case the proceedings upon 
said application for a patent shall not hâve been perfected and the said re- 
ceiver's recelpt issued by the Ist day of August, 1892, the party of the second 
part hereby agrées at any time vyithin one year from said date to pay the 
said party of the flrst part the sum of twenty-five thousand dollars, the full 
considération price of the said premises, whenever within that time the said 
party of the flrst part shall deliver to the party of the second part such re- 
ceiver's receipt, together with the deed above mentîoned and the said neces- 
sary instructions to the General I^nd Office, whereby tlie patent to the said 
premises may be issued by the General Land Office to the party of the second 
part." 

The défendant in error, when it became the successor in interest of 
the Silver Bow Basin Mining Company, assumed ail its obligations 
under the contract. 

It will be seen that by this contract the purchase money for the 
mining claim was to become due in installments, of which $5,000 
was to be paid on June i, 1892, and $20,000 on the ist day of the 
following August, provided that by June ist a receiver's receipt 
should hâve been issued for said mining claim to the party of the 
first part, but with the further stipulation that if the receiver's re- 
ceipt were obtained at any time within one year from August i, 1892, 
then the whole sum was to be due and payable upon the delivery of 
the receiver's receipt, together with a deed. This is the substance 
of the contract, and it is not altered or varied by the récital in the 
contract that a receiver's receipt is équivalent to a patent, nor by 
the further provision that the party of the flrst part shall deliver with 
the deed the necessary instructions to the General Land Office to 
secure a patent. There is no covenant that the party of the first 
part shall obtain a patent to the whole claim, nor is it stipulated 
that the payment of the purchase money shall be conditioned upon 
his right to such a patent, or the final issuance thereof. This contract 
was made on August 21, 1891. The admitted facts are that on June 
4, 1881, Murry had located the Morris G. lode-mining claim ; that 
on August 13, 1891, he fîled his application for a patent; that on 
May 12, 1892, he received a receiver's receipt therefor, and for the 
whole of the claim as it is described in the contract ; that on June -i , 
1892, he tendered to the défendant in error the receiver's receipt, 
and demanded payment of the sum of $5,000, according to the con- 
tract. Murry had then complied in ail respects with the provisions 
of the agreement. He had within the time limited in the contract 
obtained the receiver's receipt, and he became entitled to receive the 
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first payment of the purchase money. It cannot be disputed that on 
that date a right of action matured in his favor for the recovery of 
the installment of the money so agreed to be paid him. On August 
ist of that year he still had the receiver's receipt, and there was due 
him under the contract the remaipder of the purchase money. He 
could then hâve brought an action for the recovery of the whole 
thereof. No défense could hâve been made to his right of action. 
The défense which was stibsequently made, and which the trial court 
held sufïicient to justify an instruction to the jury to return a ver- 
dict for the défendant in error, was the fact that the défendant in 
error some years later had succèssfully prosecuted a contest against 
Murry's application for a patent to the Iode claim, and had set up 
against the issuance thereof the façt that it owned a conflicting placer 
claim which had been located on October 4, 1880, and which was 
therefore prior in time to the location of the Iode claim, and for 
which it had received a patent. This protest was filed on December 
16, 1891. It asserted an adverse claim to 6.33 acres of the ground 
which was included in the Morris G. Iode claim. Upon the issues 
presented by this protest, the General L,and Office held the patent 
to the Morris G. Iode claim for cancellation, as to the portion thereof 
in coniîict with the placer claim. It was shown on behalf of the plain- 
tiffi in error that the Morris G. Iode claim was surveyed by private 
survey in 1885 ^n^ 1886, that in 1888 an officiai survey was made, 
and that in both surveys the corners were placed at the same points, 
and were well established and marked, and visible on the ground. 
In viewoî thèse considérations, we hold that Murry fully complied 
with the terms of the cçntract, and thereby becanje entitled to re- 
cover the stipulated purchase money. But if, indeed, there were a 
breach of the contract on his part, by his failure to obtain a receiver's 
receipt, which was in façt équivalent to a patent to the whole claim, 
it is clear that he was not in default in that respect, for the per- 
formance was prevented bythe willful act of the other party to the 
agreement. The conduct of one party to a contract, which prevents 
the other from performing his part, is an excuse for nonperformance. 
United States v. Peck, 102 U. S- 64, 26 L. Ed. 46; Marshall v. Craig, 
I Bibb, 379, 4 Am. Dec. 647; Williams v. United States Bank, 2 Pet. 
96, 7 ly. Éd. 360; Hotham V. East India Co., i Durnf- & East. 638. 

A further observation concerning this contract, which seems to us 
unansweraljle, is that in the ïight of the surroundirig circumstances, 
which m^y properly be adverted to, the real subject ofthe contract — 
that which the one party agreed to sell, and the other party agreed 
to buy — ^was the Morris G. lode-mining claim, less that portion there- 
of which was covered by the prior placer claim. At the time of mak- 
ing the contract the Silver Bow Basin Mining Company, the grantor 
of the défendant in error, not only well knew the boundaries of its 
placer claim,, and knew that it owned the same, and that the loca- 
tion of that claim was prior in point of time to the location of the 
Morris G. Iode claim, but it knew, also, that at the very time of 
making the contract its application had been made for a patent to the 
placer claim, and notice had been published thereof, and the time for 
objecting to or çontesting the same had long since expired, and that 
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the application and proceedings thereon Were then about to culmi- 
nate in the issuance of a patent, which in fact was issued in les s than 
30 days from that time. It is fairly to be inferred from thèse facts, 
and from the terms of the contract, that the predecessor of the de- 
fendant in error was well aware of its superior right and title to the 
placer claim, and kneVv that that claim overlapped nearly one-half 
of the Morris G. Iode claim, and that nevertheless it was willing to 
and did contract and obligate itself to pay for the Morris G. Iode 
claim, as it stood, subject to such overlap, the sum of $25,000, pro- 
vided that the owner of the latter claim should within the stipulated 
time obtain a receiver's receipt therefor. In other words, the sub- 
ject of the contract was the Morris G. Iode claim, overlapped as it was 
by the prior placer claim; and the purpose of describing the Iode 
claim by metes and botinds and reciting its acreage was to identify 
it, and not to indicate that it was of the essence of the contract that 
Murry should obtain a patent to the whole area therein described. 
In substance, the mining company said to Murry : "We hâve title to 
6J^ acres of your lode-mining claim, and possess, therefore, if we 
were disposed to avail ourselves of it, the sure means of defeating 
to that extent your application for patent. Nevertheless, if you wili 
proceed and obtain a receiver's receipt for your claim as it stands, 
we will pay you for it $25,000." If the mining company had re- 
frained from interfering, and had permitted Murry to proceed as the 
contract contemplated, there can be no doubt that he would hâve ob- 
tained a patent for the whole of his claim. Instead of permitting him 
to do this, it interfered, opposed the issuance of patent for the whole 
claim, and obtained for itself a patent for nearly one-half the surface 
thereof. How can the défendant in error, therefore, contend that 
it has been injured? What has it lost by the breach, if breach there 
were, of the strict letter of the contract? It already owned a por- 
tion of the ground covered by the Morris G. Iode claim, and it was 
tendered a deed by Murry, upon the acceptance of which it would 
hâve obtained and possessed in fee simple the whole thereof. It has, 
or could hâve, obtained title to ail that the contract called for, and 
we know of no légal ground upon which it can be absolved from paying 
the full sum which it agreed to pay therefor. 

The judgment of the District Court is reversed, and the cause is 
remanded for further proceedings not inconsistent wîth the foregoing 
opinion. 



AMERICAN SURBTÏ CO. OF NEW YORK v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit April 14, 1903.) 

No. 451. 

L SUKETT — DBPBNSKS TO ACTION ON BoND— ESTOPPBL. 

In an action by the United States on the bond of a contraçtor for public 
work, which also secured the claims of subcontractors and materialmen, 
the surety set up as spécial défenses a prior recovery on the bond, as 
a partial discharge of Its obligation, and also the pendency of a suit In 
equity, brought by It to marshal ail claims under the bond in which 
a decree had been entered requiring it to pay claims, the amount 
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of wWch had not ftt tbat tirne heen ascertained. A demufrer to sxiçh 
défenses was overfiiled, ând plaliitiffl'aiêd no ftirther pleadlng, tàking 
Issue thereon. The cause was tried, and a verdict returned, flxing the 
. amount of plaintiflra damages at à sum wliicli, together with the judg- 
i ment previously paid, was stlH lessithan the obligation of the bond; 
bujt before judgment hfid bgen entere^ tbereon défendant pald the amount 
reqùirèd,t6 satisfy th^ decree in the equjty suit, and flled a motion asklng 
that Judg&ent be etitéred only for the' amount of the pénal obligation of 
its bond, af ter deductiitig the sums pàid in satisfaction of the prier judg- 
ment and decree»; wliiïch left a balance smaller than the verdict. Eekl, 
that it;was not preeluded from setting up such matters by the fact that 
It did not make propf pî the same in tlje action, slnce, eyen If they were 
not admitted by plaintiflf's course of pleàdings, thèy were at that tlme 
insufficient in law to Show that défendants exlsting liàbHity was less 
than the amount of the verdict, and would not, therefore, 11 proved, hâve 
affected the amount of the recovery. 

In Error to the Circuit Court of the United States for the District 
of Maine. 
See lie Fed. 913. 

Thomas L. Talbot, for plaintiff in error. 
Isaac W. Dyer, U. S. Atty. 

Before COLT, Circuit Judge, and ALDRICH and BROWN. Dis- 
trict Judges. 

BROWN, District Judge. We find no error in the instructions of 
the Circuit Court, submitting to tlie jury the question of the amount 
of damages resulting to the United States from Morgan's breach of 
contract, nor in the jury's verdict as an assessment of the amount of 
the plaintiff's damages. Whether the court should hâve ehtered judg- 
ment for the amount of the verdict is a question of some difficulty. 
The informai brief statement of défense set up a former recovery in 
an action on the bond, and payment of a judgment of $6,643.38. The 
defendant's brief concèdes that the satisfaction of this judgment still 
left enough bf the pénal sum of the bond to cover the verdict. It 
becomes unnecessary to consider whether the fact of a former recovery 
was conclusively admitted . by the plaintiff's course of pleâding and 
conduct at the trial, or whether the défendant was bound to make 
proof of the judgment. . If proved, it would not have amounted to a 
full discharge of the defendant's légal obligation on the bond, and the 
question whether the former recovery wàs an entire bar to the plain- 
tiiï's action of debt for the pénal sum has not been presented in such 
manner that we can notice it. The brief statement also set up the 
pendency of a suit in equity by the défendant against varions claimants 
on the bond, and the entry of a decree ordering the payment of a 
dividend of an amount which "cannot at this time be accurately stated." 
As there was no allégation that any amount had been actually paid by 
the défendant upon the decree, the statement of défense did not show 
that the proceedings in the equity suit had gone so far as to discharge 
thei défendant from any part of its légal obHgation. 

The substance of the allégations as to a former recovery and a 
former decree was mèrèly that a part of the légal obligation on the 
bond had been discharged, namely, the, amount of the judgment already 
satisfied; but this was insufficient to show that the défendant was 
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not still legally liable on its bond to an amount in excess of the ver- 
dict. Therefore, had there been full proof of the former recovery, 
and former decree in equity, this alone would hâve been insufficient to 
discharge légal liability on the bond. The proceedings in equity, 
while proper matter to be considered by the court upon a motion 
to stay proceedings, could not be regarded as amounting to a légal 
défense. 

The case presented two distinct questions, which should not be con- 
fused: First. The plaintiff's damage. This was properly assessed 
by the jury. Second. The defendant's existing légal obligation on 
the bond. Payment of the former judgment had not reduced this 
obligation to an amount less than the verdict; and the equity suit 
had not so far progressed as to hâve resulted in a discharge of any 
part of the légal liability of the surety company. If this were ail of the 
case, it would follow that neither the amount of the verdict nor the 
amount of the judgment at law could hâve been aflfected by the spécial 
défenses of a former recovery and former decree. Before the entry 
of judgment, however, the défendant, by motion in writing, brought 
upon the record allégations of a state of facts différent from that 
set up in the brief statement of défense. From this motion it appeared 
that the défendant had not only satisfied a former judgment for 
$6,643.38, but had also, since the rendition of the verdict, paid to per- 
sons whose claims were allowed in the equity suit the amount of 
$3,010.22. Upon the allégations it appeared, therefore, that upon a 
surety bond for $18,000 the défendant had already paid out $9,653.60 ; 
that the unpaid balance was $8,346.40 ; and that, if compelled to pay 
a judgment for the full amount of the verdict, the entire amount paid 
would exceed by $3,550.19 the total amount of the pénal sum of the 
bond. This was not only a more definite, but an entirely différent, 
showing of fact from that made by the brief statement of défense. 

Upon the court's order that the United States should demur, an- 
swer, or plead to said motion, a plea was filed to the effect that before 
the close of the jury trial the "court offered the défendant an oppor- 
tunity to présent such évidence as défendant desired to the jury, tend- 
ing to show prior payments and the liability to further and additional 
payments from the sum secured by said bond as set forth in the brief 
statement; but that the défendant neglected and refused to offer any 
évidence on thèse points to the jury." The court ordered the fîling 
of affidavits by both parties, and thereupon found that the allégation 
of the plea that the American Surety Company neglected to offer 
évidence was true, and ordered that the plea be allowed. To this 
order exceptions were duly taken. Thereafter, judgment was entered 
for the amount of the verdict. 

While we are unable fully to comprehend the course of procédure 
in this case, we think that, as there was no demurrer to the defendant's 
motion, and as the plea of the United States was adjudged sufficient, 
we must now assume that thèse proceedings were either justified by 
the local law or assented to by the parties as a proper mode of raising 
the questions passed upon by the court. We will therefore consider 
the correctness of the décision that, because of its failure to offer 
proof of the spécial défense at the jury trial, the surety company was 
123 F.— 19 
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precluded froiii its motion that judgment should be rendered only for 
the balance of the pénal sumof said bond, after deducting there'from 
the sum already paid in satisfaction of the judgment, and the sum paid 
as dividends in the suitjn equity. 

The plaintiflf's demtirr'er to the spécial défenses had been overruled, 
and the issue tendered by thèse pleas ended in demurrer. No request 
was made by the plaintiff to withdraw its demurrer, or to join issue, or 
even to go to trial upOn the matter of the spécial pleas. Under such 
circumstances the matter of fact would seem to hâve been confessed. 
But it is unnecessary to détermine this. Whether it was confessed or 
not, it was wholly insufïicient in law to show that the defendant's exist- 
ing liability was less than the amount of the verdict. If proved, it 
could not hâve aflfected the amount of the judgment. 

The only material fact affecting the. judgment is that before judg- 
ment the défendant had so far discharged its obligation on the bond 
that a judgment for the full amount of the verdict would impose upon 
the surety company a greater obligation than it had assumed by exe- 
cuting the bond. This fact was first brought upon the record by the 
defendant's motion as to the amount of the judgment. The fact that 
the défendant had satisfied the former judgment, when coupled with 
the factthat he had also paid out under decree in equity an additional 
amount, was a sufficient reason for not entering judgment in the 
amount of the verdict, which was a sum which the défendant did not 
then owe. 

We are unable to see, therefore, that the plea of the United States 
had any relevancy whatever to the matter presented by the motion, 
which was new, and différent from that presented by the statement of 
défense. 

We are of the opinion, therefore, that there was error in the order 
adjudging the plea sufficient, and consequently in the entry of final 
judgment pursuant to such order. We see no reason, however, for 
disturbing the verdict of the jury as an assessment of damages, or 
which precludes the Circuit Court from further considération of the 
defendant's motions as to the amount of the judgment and as to a stay 
of further prosecution of the suit at law until the United States submits 
itself to the equity jurisdiction of the Circuit Court. Our conclusion 
is that the final judgment and the order adjudging sufficient the plain- 
tifï's plea to defendant's motion after verdict be set aside, that the 
defendant's motion 'as to the amount of judgment be reinstated, and 
that the case be remanded to the Circuit Court for further proceedings 
not inconsistent with this opinion ; and it is so ordered. 

The judgment of the Circuit Court is reversed, and this case is re- 
manded to that court, with directions to set aside the order adjudging 
sufficient the plaintifï's plea to defendant's motion after verdict, to 
reinstate the defendant's motion as to the amount of judgment, and to 
take further proceedings not inconsistent with our opinion filed this 
day. 
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LOGAN T. UNITED STATEa 

(Circuit Court of Appeals, Stxth Circuit June 2. 1903.) 

No. 1,187. 

1. FORGERT OF KATIONAL BANK NoTES— SiGNING PiCTITIOUg NaMES. 

The unauthorized signing of names to notes of a national Uank, pur- 
porting to be those of the président and cashier, constitutes the crime of 
forglng sucli notes, under Eev. St. $ 5415 [U. S. Comp. St. 1901, p. 3662], 
■whetlier the names so signed are In fact those of the président and 
cashier or of fictitious persons. 
9. Same — Effbct of Statdtb Makin» Fobqed Notes Rbdeemable. 

The fact that national bank notes to whlch the signatures hâve been 
forgea, and which hâve been put in circulation, are made redeemable by 
Act July 28, 1892, 27 Stat. 322, c. 317 [U. S. Comp. St. 1901, p. 3491], does 
not relieve one who forges the names of the président and cashier of a na- 
tional bank to genuine but unsigned notes from the crime of forging such 
notes, as defined in Rev. St § 5415 [U. S. Comp. St 1901, p. 3662]. 
8. Same — Duplication op Offense. 

Two offenses cannot be created out of the same crimlnal act by char- 

ging the défendant in one count with havlng forged a national bank note, 

and in another count with baving forged the signatures to the same note. 

4. Same— Kekping in Possession with Intent to Pass— Sbpaeate Offenses. 

Under Rev. St. § 5431 [U. S. Comp. St. 1901, p. 3671], which makes It 
a crime for any person to keep in possession, with intent to pass, any 
forged obligation of the United States, a défendant may be convicted of 
a separate offense for each one of such obligations he keeps in possession 
with Intent to pass. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Reuben E. Gates, John C. Houk, E. F. Mynatt, and L. C. Houk, 
for plaintiff in error. 
William D. Wright, U. S. Atty., and J. M. Simerly, Asst. U. S. Atty. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The plaintiff in error was convicted, 
on 10 separate counts, of forging and of passing forged national bank 
notes, under section 5415 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3662], and of keeping forged national bank notes in his pos- 
session with intent to pass them, under section 5431 [U. S. Comp. St. 
1901, p. 3671]. On each of 8 of the counts he was sentenced to be im- 
prisoned at hard labor for 15 years, the sentences to run concurrently, 
and on each of the other 2 counts he was sentenced to be imprisoned 
for 5 years, the sentences to run concurrently, and to begin at the ex- 
piration of the 15 years' sentence. 

There are many assignments of error, but those we deem worthy 
of notice are addressed, first, to the question whether, under the ad- 
mitted facts, the national bank notes involved were forged, within the 
meaning of the statute; and, second, to the question whether the 
défendant below was sentenced, and therefore punished more than 
once for the same offense. 

I. The national bank notes which the plaintifîf in error, Eogan, was 
convicted of having forged, kept, and passed, were genuine but incom- 

f 1. Se* Forgery, val. 23, Cent Dig. S 28. 
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plete notes, being part of a lot of $40,000 of unsigned notes, shipped 
by the Comptroller 6f the Currency in June, 1901, to the National 
Bank of Montana, at Helena, and stolen in transit at a point on the 
Great Northern Raiiroad near Wagner, Mont., from the express Com- 
pany, by a band of train robbers of which Logan was the leader. 
Subsequently the signMures of fictitious persons as président and 
cashier of the bank were signed to the notes, some of which were 
passed and others found in possession of the défendant below. 

The fact that the naraes signed as président and cashier were ficti- 
tious is of no importance. The public cannot be presumed to know 
who arc_ président and cashier of each national bank at the time each 
issue of its notes is put in circulation. The public mischief is the sam., 
whether the names forged are those of the genuine ofificers or of ficti- 
tious persons. U. S. v. Turner, 7 Pet. 132, 8 L. Ed. 633. 

But it is contended that the forging of the signatures of the prési- 
dent or vice président and cashier to a genuine but unsigned national 
bank note cannot constitute the crime of forgery, under section 5415, 
since the passage of the act of July 28, 1892, 27 Stat. 322, c. 317 [U. S. 
Comp. St. 1901, p. 3491], because such note is now, by force of the ex- 
press provisions of this act, redeemable as other national bank notes, 
and therefore no one can be defrauded by the fictitious signatures. 

The act of July 28, 1892, provides as follows : 

"That the provisions of the Eevîsed Statutes of the United States, pro- 
viding for the rédemption of national bank notes shall apply to ail national 
bank notes that hâve bepn or may be Issued to, or received by any national 
bank, notwithstanding such notes may hâve been lost by or stolen from the 
bank and put in circulation wlthout the signature or upon the forged signa- 
ture of the président or vice-président and cashier." 

It is to be observed that this is a provision for the rédemption and 
not the circulation of lost or stolen national bank notes, whether put 
in circulation unsigned or upon forged signatures. It applies the ré- 
demption provisions of the gênerai law to thèse notes, but leaves the 
circulation provisions as they are. The conditions of the statutes must 
still be complied with before a national bank can lawfully issue its notes 
and put them in circulation as money. Thus, section 5172, Rev. 
St., being section 22 of the act of June 3, 1864, 13 Stat. 105 [U. S. 
Comp. St. 1901, p. 3477], requires that national bank notes "shall also 
express upon their face the promise of the association receiving the 
same to pay on demand, attested by the signatures of the président or 
vice-président and cashier"; and section 5182, being section 23 of the 
act of June 3, 1864, 13 Stat. 106, c. 106 [U. S. Comp. St. 1901, p. 3481], 
provides that "after any association receiving circulating notes under 
this titlé, has caused its promise to pay such notes on demand to be 
signed by the président or vice-président and cashier thereof, in such 
manner as to make them obligatory promissory notes payable on de- 
mand, at its place of business, such association may issue and circulate 
the same as money." So it is only "after" having caused the notes to 
be signed by its président or vice président and cashier that the associa- 
tion is authorized to "issue and circulate the same as money." 

The purpose of forging the signatures is therefore apparent. It was 
to give Ihe notes the semblance of having been issued and put in cir- 
culation by the bank, for the law requires the bank to hâve the notes 
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signed before issuing them. The forging of the signatures for this 
purpose came within the intent and meaning of section 5415, under 
which the plaintifif in errer was convicted, which provides that "every 
person who falsely makes, forges, or counterfeits * * * any note 
in imitation of, or purporting to be an imitation of, the circulating 
notes issued by any banking association, * * * authorized and 
acting under the laws of the United States, * * * sliall be im- 
prisoned," etc. The forgery denounced by this section is "that of the 
circulating notes issued by any banking association." The signatures 
falsely signed were forged to induce persons to beheve that the notes 
had been issued by a national bank and were in circulation. 

It is not true that, because thèse forged notes are redeemabie, there- 
fore no one is or can be defrauded. Obviously, whoever is charged 
with their rédemption is defrauded by the act of putting them in circu- 
lation. If the bank, then the bank ; if the government, then the gov- 
ernment. And it was to efifect the fraud of making them redeemabie 
that the forgery was committed. But the innocent holder is also de- 
frauded, because he bas been deceived into taking a note, not lawfully 
signed or issued, but stolen, forged, and illegally put in circulation, 
which is not part of the lawful money of the United States. The fact 
that the statute makes such a note redeemabie does not constitute it 
the équivalent of a lawfully issued circulating note. 

2. Under the first and tenth counts, the défendant below was twice 
convicted of the same act of forgery, the forgery charged in the first 
count being of the note, and in the tenth of the signatures to the note. 
The same thing is true with respect to the second and eleventh counts 
and third and twelfth counts. Under the thirteenth count he was 
convicted of passing a note charged as forged, and tmder the four- 
teenth of passing the same note, the signatures being charged as 
forged. Thèse double convictions were not, in our opinion, proper. 
The crime could not be doubled by changing the method of charging 
it. The act of forging a certain note was one ofïense ; it could not be 
duplicated by charging in one count that the note was forged and in an- 
other that the signatures were forged. The same thing is true of pass- 
ing a forged note. Two ofifenses cannot be created by charging in 
one count that the note was forged and in another that the signatures 
to it were forged. For thèse reasons we are of the opinion that the 
judgments upon the tenth, eleventh, twelfth, and fourteenth counts 
ought not to stand. 

The contention that the défendant below could not properly be con- 
victed under the fifteenth count of keeping in his possession a certain 
forged note with intent to pass it, and under the sixteenth count of 
keeping in his possession another forged note with intent to pass it — 
in other words, that the keeping of two separate forged notes in his 
possession with intent to pass them was one act — does not appeal to us 
as well founded. The keeping, just as the making and the passing, 
of each forged note, is, or may be treated as, a separate and distinct 
ofïense. 

In view of what we hâve said, the judgments upon the tenth, elev- 
enth, twelfth, and fourteenth counts must be reversed, and the cause 
remanded, with directions to arrest the judgment upon thèse counts. 
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The judgment below, so far as it relates to the first, second, third, 
thirteenth, fifteenth, and sixteenth counts, is affàrmed. Blitz v. United 
States, 153 U. S. 308, 318, 14 Sup. Ct. 924, 38 L,. Ed. 725. 



NATIONAL STJEBTY CX5. v. UNITED STATES. 

(Circuit Court of Appeals, Second «rcult May 23, 1903.) 

No. 166. 

1. United States— Post Office— Mail Routes— Bonds-Enforcement. 

Where défendant exeeuted a bond as surety for the performance of a 
certain mail route contract, It was no défense to an action thereon that 
the gpvernment had taken a proposai bond coverlng the same liability 
prior to the exécution of the bond in suit, and that an action brought 
to enforce the same had been volimtarlly dlsmissed. 

2. Bame. 

Where the United States took a proposai bond securlng performance 
of a mail route contract, and after lettlng the contract requlred another 
bond from the contracter, each obligation was an Independent undertak- 
ing, and the second obligation did not stand as a guaranty for the per- 
formance of the first. 

3. Same— Evidence- Pos:T Office Department— Lettbr of Auditor. 

In an action on a bond securlng performance of a mail route contract, 
a single letter of the auditor of the post office department that on a 
similar contract, In which défendant was surety for another, It would 
only be Uable after the surettes on the proposai bond falled to pay the 
damage, was Irrelevant. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

W. J. Griffin, for plaintifï in error. 
Arthur M. King, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge, This is a writ of error by the défend- 
ant in the court below. The action was brought to enforce a contract 
dated December 21, 1895, made between the plaintifï and one Cole- 
grove as principal, and the défendant as surety, for the carrying of the 
mail on route No. 220,012 by Colegrove. Upon the trial it appeared 
that Colegrove neglected to perform the service contracted for, and 
the court directed a verdict for the damages sustained by plaintiff by 
reason of the default. 

Upon the trial the défendant oflFered to prove that on the 28th of 
October, 1895, the défendant Colegrove as principal, together with 
Towles and Hughes as sureties, exeeuted and delivered a bond for 
the payment of $2,500 to the plaintifï, conditioned that if Colegrove, 
after his bid for carrying the mail on route No. 220,012 should be 
accepted by the government, would enter into a contract with the 
government with surety to perform the service proposed in his bid, 
and further should perform said service according to his contract, 
then the obligation to be void; otherwise in full force. The défend- 
ant also ofifered to prove that before the commencement of the présent 
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action the plaintif? instituted an action in the United States Circuit 
Court for the Southern District of Florida against Colegrove, Towles, 
and Hughes to recover upon the same cause of action as alleged in 
the complaint in this action, and to recover the same amount of dam- 
ages, and that on August 29, 1902, upon a prœcipe filed by the plain- 
tiff in that action same was dismissed. The défendant also offered 
in évidence a letter sent to the défendant by the auditor of the Post 
Ofifice Department in November, 1897, informing the défendant that 
on a simÛar contract in which it had been surety for one Price it 
Vi^ould only be liable "after the sureties on the proposai bond failed 
to pay the amount of said damage." The court excluded the évidence 
thus ofifered by the défendant, and error is assigned of this ruling. 

Briefly stated, the principal question raised by the assignments of 
error is whether, in an action against a sx.rety to enforce a contract 
made by his principal with the government, it is a défense that pre- 
vious to the time when the surety entered into his obligation the gov- 
ernment had taken the obligation of another surety for the perform- 
ance by the principal of the same contract. We are aware of no 
rule of law that requires a creditor who has the obligation of two 
dififerent sureties for the performance of one and the same contract 
by a principal to enforce one before the other. They are concurrent 
securities for the same debt or demand, and the creditor has the 
option to proceed for the enforcement of either at his élection. This 
being so, it was whoUy immaterial that the government did not see fit 
to enforce the obligation upon which Towles and Hughes were liable, 
or that, having brought an action for that purpose, the action was 
discontinued. 

There is no merit in the contention that the second obligation in 
terms, or within the contemplation of the statutes of the United 
States, stands as a guaranty for the performance of the first obUga- 
tion. Each obligation is an independent undertaking that the prin- 
cipal shall perform a given contract, and that the surety shall make 
any default in performance good. 

The letter of the auditor of the Post Office Department was proper- 
ly excluded from the trial. Upon no conceivable theory was his con- 
struction of the meaning of a similar obligation, evidenced by a single 
letter written by him after the defendant's liability accrued, of any 
value or relevancy. It was not évidence showing any uniform con- 
struction of the statute under which the first obligation was taken 
by the officers charged with the duty of executing the statute. If any 
such uniform construction had been shown, it could not prevail in a 
case where there was no question of doubtful interprétation of the 
statute. As tending to show his construction of the meaning of the 
defendant's obligation, it was manifestly incompétent. 

The judgment is affirmed. 
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GABRIEL & SCHALt T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 23, 1903.) 

No. 87. 

L CnsTOMs DuTiEs— Classification of Mkechandisk— Findino op Boahd of 

ApPBAISEBS — CONFLICTIK» EVIDEKCE — RbVIBW. 

Where, on appeal from a classification for duty, the testlmony as to 
commercial désignation of the article was not only conflicting, but so 
closely balanced as to render it difflcult to say on which slde tlie weight 
of évidence lay, ttie finding of the board of appraisers on sucb issue 
-would not be disturbed. 

8. SAME— LiTHOFONE. 

Wliere it was proved that lltbofone, composed of 70 per cent, sulphate 
of barytes and 30 per cent, sulphide of zinc, was Itnown as "lithofone," 
whether dry or ground in oil, and by commercial désignation was known 
as "sulphide of zinc wUte," it was classifiable for duty as such under 
Tarife Act July 24, 1897, par. 57, c. 11, 30 Stat. 154 [U. S. Comp. St 1901, 
p. 1630], and not as a white paint or pigment containing zinc, but not 
containing lead. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion below, see 114 Fed. 401. 

This cause cornes hère upon an appeal from a décision (G. A. 4707) 
of the Circuit Court, Southern District of New York, affirming a 
décision of the board of gênerai appraisers, which sustained a ruling 
of the coUector of the port of New York touching the classification 
for duty of certain imported merchandise. 

W. W. Smith, for appellant. 

D. Frank Lloyd, for the United States. 

Before LACOMBE and TOWNSEND, Circuit JudgeS. 

PER CURIAM. The importation was under the tarifï act of 
July 24, 1897, c. II, 30 Stat. 154 [U. S. Comp. St. 1901, p. 1630]. 
The relevant paragraph is: 

"(57) Zinc, oxide of, and white paint or pigment containing zinc and not 
containing lead, dry, one cent per pound; ground in oil, one and three- 
fourth cents per pound; sulfld of zinc white, or white sulphide of zinc, one 
and one-fourth cents per pound; cblorlde of zinc and sulphate of zinc, one 
cent per pound." 

The spécifie name of the merchandise is "lithofone." It is, when 
dry, a white pigment, and, when ground in oil, a white paint, "con- 
taining zinc and not containing lead," and its sole use is as a paint 
or pigment. It is composed of about 70 per cent, of sulphate of 
barytes and 30 per cent, of sulphide of zinc. The latter, therefore, 
cannot be considered as the main ingrédient, nor as the component 
of chief value. It was contended, however, and such contention was 
found persuasive by the board of gênerai appraisers and by the cir- 

T 1. See Customs Dutles, vol. 16, Cent Dig. ? 205. 
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cuit court, that the phrase "sulphide of zinc white," as known in 
trade and commerce, included this and similar compounds, whose 
more spécifie désignations are "Beckton white," "Orris white," 
"Charlton white," etc. A careful examination of the record leads us 
to the conclusion that the testimony as to commercial désignation 
is not only conflicting, but also so closely balanced as to make it difii- 
cult to say on which side lies the weight of évidence. Under thèse 
circumstances, the finding of the board of appraisers, which had 
very many of the witnesses before it, will not be disturbed. 

It is contended by the importers that, in view of the fact that pure 
sulphide of zinc is never used as a paint or pigment, while the mer- 
chandise imported is only so used, should control the classification of 
the latter. There is some force to the argument adduced from the 
other sections of the same schedule, that Congress, whenever it re- 
fers to paints or pigments, recognized a distinction between the dry 
pigment and the same ground in oil, and thus made into a paint. 
Blues, such as Prussian, etc., boneblack, ivory black, chrome yellow, 
chrome green, ocher, sienna, vermilion, red, and other colors in this 
schedule, are referred to as "dry" or "ground in oil or water," and in 
some instances are subject to a higher rate of duty in the latter con- 
dition. See paragraphs 45, 47, 48, 49, 54, 55, 56, 58, Act July 24, 
1897, c. II, 30 Stat. 153, 154 [U. S. Comp. St. 1901, pp. 1629, 1630]. 

The évidence shows that lithofone is lithofone whether dry or 
ground in oil, and if, by commercial désignation, it cornes within 
the clause "sulphide of zinc white," it will pay the same duty, in which- 
ever condition it may come, whereas if it were classified as "a white 
paint or pigment containing zinc, but not containing lead," it would 
pay a higher rate when ground in oil. But the argument is inconclu- 
sive, since there are some paints — white lead, for instance (paragraph 
55) — upon which Congress has imposed the same rate for both con- 
ditions. 

The décision of the Circuit Court is affirmed. 



KINNEY et al. v. EASTERN TRUST & BANKING CO. 

(Circuit Court of Appeals, Sixth Circuit. June 2, 1903.) 

No. 1,167. 

1. Municipal Corporations— Bonds— Actions— Mandamus—Pakties. 

Where a judgment had been recovered In an action on certain mu- 
nicipal bonds in favor of the holders, taxpayers were not entitled to be 
made parties to a subséquent suit to enf orce the judgment by mandamus, 
for the purpose of having the judgment opened and relitigating the 
validity of the bonds. 

2» Samb— Nature— Prockedings. 

A mandamus proceedlng to enforce a judgment on municipal bonds 
against a corporation is not a new suit against the taxpayers of the 



K 1. Enforcement of judgment against municipality by mandamus, see note 
to Soit Co. V. National Life Ins. Co., 25 C. C. A. 475. 
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munlclpallty, but Is purely ancillary to tbe original action, and a aub- 
stitute for the ordlnary process of exécution. 

& 8amk—Judgment8—Conci/U8ivbnks8— Parties. 

Holders of municipal bonds, not parties to a suit In a state court in 
which bonds of the aame issue were declared void, were not bound by 
the decree. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Alfred J. Thomas and C. E. McBride, for plaintiflf in error. 

Squire, Sanders & Dempsey, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. Some time in 1892, acting under a 
statute of doubtful constitutionality, the city of Wooster, Wayne coun- 
ty, Ohio, issued bonds to the amount of $76,000 in aid of a railroad. 
Shortly afterwards, in September, 1892, the city issued refunding 
bonds, under section 2703, Rev. St. Ohio 1892, and took up the rail- 
road bonds, obviously for the purpose of placing its obligations in a 
valid form. The refunding bonds contained the usual récitals, were 
put upon the market, and found their way into the hands of innocent 
purchasers for value. At its January term, 1897, the circuit court 
of Wayne coùnty, Ohio, at the suit of a taxpayer, held thèse refunding 
bonds invalid, and enjoined the city of Wooster from levying a tax 
to pay them or the coupons. It appears that in this suit one Cochran, 
who claimed to own one coupon, of the amount of $30, was given 
leave to fîle an answer and cross-petition on behalf of the bondholders. 
Otherwise, they were not represented. The city failed to pay the 
interest on the bonds. So suit was brought on certain coupons by 
the défendant in error (plaintiff below), the Eastern Trust & Banking 
Company, a citizen and résident of Maine, and not a party to the 
action in the circuit court of Wayne county, and at the January term, 
1900, of the court below, judgment was recovered against the city 
of Wooster for $2,662.54. The case was carried on error to this 
court, and affirmed in November, 1900 (City of Wooster v. Eastern 
Trust & Banking Co., 105 Fed. 1001, 44 C. C. A. 682), upon the au- 
thority of Village of Kent' v. Dana, 100 Fed. 56, 40 C. C. A. 281. 

This judgment not being paid, and no other remedy being avail- 
able, on March 30, 1901, application was made to the court below 
for a writ of mandamus against the city of Wooster, and the auditor 
and treasurer of Wayne county, to compel the levy and collection 
of a tax sufficient to pay it. On April 5, 1901, the city, through its 
city solicitor, answered the alternative writ, admitting the recovery 
of the judgment, its nonpayment, the fact there was no property with 
which to pay it, explaining that the judgment had not been afïirmed 
by this court until November, 1900, and up to that time the decree 
of the circuit court of Wayne county, restraining the levy of a tax, 
was in full force and effect, and stating that it intended in May fol- 
lowing, when the annual levies were made, to levy a tax to pay the 
judgment. Subsequèntly a supplemental answer was filed stating this 
had been donc. It appears that under this levy an amount sufScient 
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to pay the judgment has been collected and is now in the hands of the 
court below awaiting the termination of this proceeding. 

In July, 1901, the plaintiffs in error, Kinney and Overholt, mem- 
bers of the city council and taxpayers of Wooster, acting for them- 
selves and other taxpayers and for the city, applied for leave to be- 
come parties défendant, and to file an answer and cross-petition aver- 
ring that the bonds were invalid, that the circuit court of Wayne coun- 
ty had held them so, and enjoined the levy of any tax to pay them, 
and submitted that this adjudication of the court which had first taken 
cognizance of the question whether the bonds were vaUd or invalid 
should be regarded as setthng the matter in favor of the city and its 
taxpayers. Leave was refused, and it is to reverse this order that 
the case cornes hère. 

Upon the hearing of the case of Village of Kent v. Dana, 100 Fed. 
56, 40 C. C. A. 281, our attention viras called to this décision of the 
circuit court of Wayne county, but we v/ere unable to approve of its 
reasoning or recognize its conclusions as obligatory. This appears 
in the following extract from the opinion (100 Fed. 61, 40 C. C. A. 
286): 

"Our attention has been called to a décision of one of the circuit courts 
in Ohlo (an intermediate appellate court of that state) in the case of Keehn 
V. aty of Wooster, 13 Ohio Oir. Ct. E. 270, in whlch it was held that the 
requirement of section 2703 [Rev. St Ohio 1892] that such bonds should 
show upon their face the purpose for which they are issued is not met by 
thé récital that they were Issued for the purpose of refundlng a légal and 
subsisting indebteùness of the municipality. The case of Oity of Cadillac 
V. Woonsocket Inst. for Savings [58 Fed. 935, 7 C. C. A. 574] is referred to 
and distinguislied upon the differing language of the statutes of Michigan and 
Ohlo; that of the former requiring that the bonds shall show the class of 
indebtedness to which they belong, while that of the latter requires that the 
bonds should show the purpose for which they are issued. But, with great 
respect, we think this différence is not material to the question under dis- 
cussion, which is whether it is necessary, in issuing refunding bonds, to go 
beyond the immédiate purpose, and recite the character of the original in- 
debtedness for which the refunded bonds were Issued. However, this case 
was decided several years after thèse bonds were issued, and we could not 
regard It as obligatory, even if it had been rendered by the highest court of 
the State, although we might regret the necessity for differing from it. The 
décision is not in harmony with the principles affirmed In the Cadillac Case, 
and we are compelled to disregard it." 

At the time, therefore, when we affirmed the judgment the trust 
company is now trying to enforce, we were fuUy aware of the action 
of the circuit court of Wayne county, and had given it the serious 
considération it deserved. We call attention to this in order to point 
out that nothing new or additional by way of défense to the original 
action on the coupons is being offered by the would-be intervening 
taxpayers. It is to be observed, further, that thèse taxpayers do 
not désire to set up any défense of a personal nature — any individual 
ground for being singled out for exemption from the common burden, 
if the judgment against the city should stand. They seek to inter- 
vene in a représentative capacity, for themselves and other taxpayers 
and the city, for the sole purpose of assailing the judgment, of setting 
it aside, and of relitigating the validity of the bonds. 
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The question, then, is whether, în a mandamus proceeding to en- 
force a judgment against a municipality, any taxpayer is entitled to 
intervene, and go back of the judgment, and reopen the case, simply 
because he was not a party to the original suit. If he is, then, to 
make such a judgment effective, not only every existing, but every 
prospective, taxpayer must be made a party. Of course, this could 
never be donc, and therefore a conclusive judgment never obtained. 
Each time the writ of mandamus issued to enforce the judgment, a 
new taxpayer would be found to open it up and relitigate the case. 
The supposed right of a taxpayer to intervene flows from a miscon- 
ception both of the nature of the obHgation upon the bonds and of 
the character of the mandamus proceedings to enforce the judgment. 
The obHgation is not that of the taxpayers, but of the corporation. 
No one would hâve bought a bond to which every taxpayer was a 
party and against which each might set up a défense. The purchaser 
relied upon the faith of the corporation. The suit, therefore, was 
brought against the corporation, and judgment recovered against it. 
The mandamus proceeding is purely ancillary in character. It is not 
a new suit against the taxpayers. It is a mère substitute for the 
ordinary process of exécution to enforce the judgment. Riggs v. 
Johnson County, 6 Wall. i66, 198, 18 L. Ed. 768. 

The Eastern Trust & Banking Company was not a party to the 
suit in the circuit court of Wayne county, and consequently was not 
bound by the decree in that case. Hawley v. Fairbanks, 108 U. S. 
543. 55ï» 2 Sup. Ct. 846, 27 L. Ed. 820. Having by the judgment 
of the court below, afïirmed by this court, settled as against the city 
the validity of the bonds and its right to collect the coupons, it was 
entitled to a writ of mandamus to enforce that judgment. The tax- 
payers were not free, in the face of this judgment, to relitigate the 
question of the validity of the bonds. Hawley v. Fairbanks, 108 U. 
S. 543, 551, 2 Sup. Ct.'846, 27 L. Ed. 820; Harshman v. Knox Coun- 
ty, 122 U. S. 306, 318, 7 Sup. Ct. 1171, 30 L. Ed. 1152; Chanute City 
V. Trader, 132 U. S. 210, 214, 10 Sup. Ct. 67, 33 L,. Ed. 345 ; Fleming 
V. Trowsdale, 85 Fed. 189, 29 C. C. A. 106. 

The court below was right in refusing to permit the taxpayers to 
intervene, and its order is affirmed. 



li. B. WATBRMAN 00. v. LOCKWOOD et al. (two cases). 

SAME V. JOHNSON. 

(Circuit Court, D. Massachusetts. January 16, 1902.) 

Nos. 951, 1,223, 1,224, 

1, Patents— NovELTT—FouNTAiN Pens. 

The Waterman patent, No. 307,735, daims 1 and 2, for an inU duct 
for a fountain pen, consisting of a groove in a bar for conducting the 
Ink from the réservoir to the point of the pen, are void for lack of patent- 
able novelty, 
3. Bamb. 

The Waterman patent, No. 293,545, for an ink duct for a fountain pen, 
the novel feature consisting of longitudinal Assures In the sides or walls 
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of the groove, for conducting the ink to the pen, If valid must be limited 
to fissures made integrally in the walls of the duct or groove, and Is not 
Infringed by the use of a reed inserted In the groove. 

In Equity. Suit for infringement of letters patent No. 293,545, 
granted February 12, 1884, and No. 307,735, granted November 4, 
1884, to Lewis E. Waterman, for fountain pens. On final hearing. 

Walter S. Logan, Fred C. Hanford, and Samuel S. Watson, for 
complainants. 

Oliver R. Mitchell and Charles S. Thurston, for défendants. 

LOWELL, District Judge. No. 951 is a bill in equity brought for 
the infringement of letters patent Nos. 293,545 and 307,735. 
Of No. 307,73s the following claims are in issue: 

"(1) An ink duct for a fountain pen, consisting of a groove in a bar on the 
slde next the pen, extending throughout its entire length on the same plane, 
and communicating with the ink réservoir, for conducting the ink from the 
réservoir to the point of the pen." 

"(2) An ink duct for a fountain pen, consisting of a grove in a bar extend- 
ing throughout its entire length in the side which is to be next the pen and 
on the same plane, and communicating with the ink réservoir, and of grad- 
Tially decreasing depth from the end which enters the réservoir to the end near 
the point of the pen." 

Claim I appears to be for nothing more than a groove or gutter for 
conducting ink from the réservoir to the point of the pen. I cannot 
perceive any novelty in this, and I doubt the utility. The advantage 
of a gutter, closed for the most part, over a tube which was old in the 
art, is not apparent. Claim 2 differs from claim i only in the addi- 
tional élément of gradually decreased depth. No novelty appears in 
this, and, furthermore, it is suggested by some of the earlier patents ; 
for example, Lewis, No. 272,066, Fig. 4, and Holland, No. 276,692. 
Speaking generally, indeed, the spécifications of No. 307,735 suggest 
that Mr. Waterman conceived his real invention to lie either in claim 
3, which is admitted not to be infringed, or in No. 293,545, which, 
together with 307,735, originally formed one application. Claims r 
and 2 of No. 307,735 are held invalid. It is fair to the complainant to 
say that, though they were not expressly withdrawn, they were not 
much pressed in argument. 

Ail the claims of No. 293,545 are in issue, as follows: 

"(1) An Ink duct for a fountain pen, consisting of a bar having a longi- 
tudinal groove formed in its surface, and one or more longitudinal Assures in 
the side or sides of said groove, substantially as set fortlî. 

"(2) In a fountain pen, the combination, substantially as hereiubefore set 
forth, of a barrel or ink réservoir, a tube connected therewith, an ink duct 
supported within said tube, and consisting of a bar having one or more longi- 
tudinal grooves formed in that portion of its surface which is in proximity to 
the pen, with one or more longitudinal fissures in the side or sides of said 
groove or grooves, and a pen secured between said tube and ink duct. 

"(3) A fountain pen having an ink duct provided with one or more longi- 
tudinal fissures formed in its walls, for facilitating the passage of the ink 
through said duct." 

The patent is concerned with an ink duct for a fountain pen, and its 
novel feature, the gist of the complainant's invention and of the patent, 
consists in longitudinal fissures in the sides or walls of the groove, by 
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which fissures the ink is carried from the réservoir to the nibs of the 
pen. The complainant's fissures are made as above stated. In most 
of the defendant's pens àlleged to infringe there are no fissures in the 
substance of the ink duct, or in the sides or walls of the groove, except 
so far as fissures are made by a separable reed inserted in the groove 
and continuous for its whole length. The défendant allèges that the 
insertion of such reeds or like bodies is old in the art, and this appears 
to be true. See Prince, No. 12,301, Fig. 5, p. 2, line 3, claim i ; Stew- 
art, No. 253,953, p. 2, hne 35; Lewis, No. 272,066, Figs. 3 and 4, 
p. I, Hne 35 ; HoIIand, No. 276,692, Fig. i ; Purdy, No. 279,104. The 
complainant contends that some of thèse patents do not support the 
defendant's argument, because they deal with top-vented pens. There 
is nothing in the claims of the patent in suit confining it to bottom- 
vented pens. If the complainant's case were otherwise made out, the 
défendant could not escape merely by boring a small hole in the top 
of the pen. Furthermofe, as has been said, the only novelty in the 
claims în suit consists in the "longitudinal fissures." The ink duct, 
bar, and groove are not novelties, either separately or in combination. 
The defendant's pens hâve no longitudinal fissures made in the solid 
walls or sides of the ink duct or groove. The defendant's fissures, 
if any there are, are the spaces between the reed just mentioned and 
the walls or sides of the groove. If a reed or other long and narrow 
body be plàced in near relation with a duct or groove or tube, long 
and narrow 'spaces somewhat resembling slits or fissures will be creat- 
ed, more or less closely resembling the spaces created in the defend- 
ant's pens. If such fissures are found in the prior art, the défendant 
must prevail. If thèse are the mechanical équivalent of the complain- 
ant's fissures, the patent is void for want of invention. If they are not 
such équivalent, the défendant does not infringe, even if the earlier 
pens did not in ail other respects resemble either the complainant's 
or the defendant's. 

The complainant further contends that the reeds, etc., shown in 
earlier pens are barred from comparison, because they vibrate. 
Whether the defendant's reeds vibrate or not I do not know. Doubt- 
less they vibrate less than those of Holland, for example. But, even 
if it could be shown that Holland's reed has a function wholly wanting 
in the defendant's, the former would aflford no less support to the de- 
fendant's argument. If the defendant's pens are structurally similar 
to, but functionally difïerent from, the prior art, they do not infringe 
a valid claim of the complainant's patent ; but I think that even in 
function they are substantially similar to the prior art. 

The complainant contends that his groove and fissures convey ink 
to the pen in a manner functionally différent from that of earlier pens, 
and that the defendant's pen, though différent in some détails, is func- 
tionally similar to the complainant's. Precisely what is this supposed 
différence, and what this similarity of function, is hard to state. 
Capillary attraction as a force to bring ink to the pen was not un- 
known before Waterman. See Latourette, No. 147,333 : "The cap- 
illary feeder is an important élément to the successful opération of a 
fountain pen, in that it insures the feeding of the ink, and at the same 
time prevents the escape of it intermittently in globules, as it does in 
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other arrangements. A pièce of wire, or a fine chain, or a haïr, will 
serve well for a feeder, but a thread of fibrous material is the best." 
Stewart, No. 253,953, p. 2, Une 30; Gard, No. 264,451, p. i, line 80. 
The complainant's pen is operated in part by gravity. See page i, 
line 61, of the patent in suit. In ail cases, both gravity and capillary 
attraction combine, doubtless in varying proportions, to accomplish 
the desired resuit. 

In argument, complainant's counsel contended that, both in the 
patent in suit and in the defendant's pens, the downward flow of ink 
and the upward flow of air was simultaneous and continuous, while in 
older pens the flow had alternated. Yet some alternating movement, 
even in the complainant's pen, seems to be admitted. See Complain- 
ant's Record, Fols. 1152 and 1168. 

It follows that, even if the complainant's patent be valid when limit- 
ed to fissures made in the intégral walls of the duct or groove (concern- 
ing which point no opinion is expressed), yet it is not infringed by 
the defendant's pen. This décision is reached upon the prior patents 
in évidence, and the numerous exhibits of earlier pens need not be con- 
sidered. 

Nos. 1223 and 1224 are suits brought for the infringement only of 
letters patent No. 293,545. The décision of thèse two cases follows 
that of No. 951. In ail cases the bills are dismissed, witb costs. 

Bills dismissed, with costs. 



L. E. WATERMAN CO. v. JOHNSON. 

SAME V. LOCKWOOD. 

(Circuit Court, D. Massachusetts. January 16, 1902.) 

Nos. 1221, 1222. 

1. Patents— Infringement— roDNTAiN Peks. 

The Watemian patent, No. 604,690, relating to caps for fountaln pens, 
claims 8 and 9, whlch cover a cap composed of an Internai and extemal 
conlcal member, are not infringed by a cap in which the interior of the 
external member is not conlcal, but conslsts of two cyllnders, the upper 
being smaller than the lower. Claims 17 to 26, which cover a conlcal 
Interior member, and a cap whlch Is elastic, or has an elastie mouth, 
to make a tight joint, but without specifying any particular material, 
are void for lack of invention, such joints being old In the art, and In oth- 
ers In which they were used for a similar purpose. 

In Equity. Suit for infringement of letters patent No. 604,690, 
for a fountain pen, granted to Lewis E. Waterman, May 24, 1898. On 
final hearing. 

Walter S. Logan, Fred C. Hanford, and Samuel S. Watson, for 
coniplainants. 

Oliver R. Mitchell and Charles S. Thurston, for défendants. 

LOWEEL,, District Judge. Thèse are two bills in equity for the 
infringemicnt of letters patent No. 604,690, concerning the caps of 
fountain pens. The foUowing claims are in issue in each suit ; 
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(8) "In fountain pens, an înk and union Joint and stop conslstlng In the 
co-operatlre and supporting union of external and internai conieal members, 
the external member being also provlded at Its open end with an elastic, ex- 
temalîy beveled annular lip tliat engagés the opposite part of the internai 
member wlth elastie pressure, and fonns a noncapillary joint and stop with 
and upon the Internai member." 

(9) "in fountain pens, a cap having wlthln its open mouth a conieal seat 
or chamber for the conieal end of the fountain, also provided at its mouth 
with an externally beveled elastie annular lip engaging the conieal end of 
the fountain at and near its base." 

(17) "A tapered interior member and an exterlor member, having at and 
near its mouth an elastic bearing thereon, and a positive supporting bearing 
thereon, bacii of the mouth, forming a union joint, substantially as showu 
and described." 

(18) "A holder of a fountain pen tapered on its forward open end, In com- 
bination with a cap which la elastic at and near Its mouth, and thereby 
malies and maintains union joint connection wlth the holder." 

(19) "In fountain pens, a holder provided with a tapered hoUow end, and 
wlth a cap which is elastic and flexible at and near its mouth." 

(20) "In fountain pens, an Internai member having a taper surface and 
bearing, and an external member or cap having an elastic mouth, seat, or 
chamber, which engages with the internai taper surface, and forms a variable 
elastic joint." • 

(21) "In fountain pens, an internai member having a taper surface and bear- 
ing, and an external member or cap having an elastic mouth, seat, or cham- 
ber, which engages with the internai taper surface, and forms a variable 
elastic combined joint and Stop." 

(22) "In fountain pens, an external member or cap having an elastic 
mouth, seat, or chamber, which engages with a taper surface on an internai 
member, and forms a variable stop." 

(23) "In fountain pens, an external member or cap having an elastic mouth, 
seat, or chamber, which engages with a taper surface on an internai member, 
and forms a variable stop and elastic joint." 

(24) "In fountain pens, a cap or exterlor member, which Is elastic at and 
near its mouth, and forms a variable stop joint on and wlth a taper surface 
of an interior member." 

(25) "In a fountain pen, a cap and a holder engaged and held together by 
an elastic progressive wedge union joint." 

(26) "In fountain pens, a cap and a holder engaged and held together by an 
elastic progressive wedge union joint, which also is a stop." 

The other claims hâve béen withdrawn from the considération of 
the court. 

The claims in issue are of two sorts. Claims 8 and g contain as 
an élément a cap having an interior conieal surface. Whether thèse 
claims be valid or not, I do not think they are infringed by the défend- 
ant, because the defendant's cap has no interior conieal surface. Its 
interior is cylindrical. True, the defendant's interior surface is com- 
posed of two hollow cylinders, the inner cyhnder being the smaller 
and acting as a stop when it is met by the inserted conieal surface of 
the nozzle of the pen. But this fact does not bring it within the com- 
plainant's claim. If the interior surface of the defendant's cap were 
formed of a large number of diminishing hollow cylinders, each of 
minute length, perhaps this would be the équivalent of a conieal sur- 
face. But the defendant's two interior cylinders, the smaller one of 
which has no efïect but that of a stop, do not fall within the complain- 
ant's claim. The complainant argued that the defendant's cap is 
conieal because it takes a conieal shape when pressed upon the nozzle 
or interior member. If this be assumed, it is also true, though in 
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less degree, of ail caps, net absolutely inelastic, which are pressed upon 
conical interior members, and so the claim in question is completely 
anticipated. But a hollow cylinder which becomes conical when 
forced upon a cône is not a "conical chamber." The whole patent in 
suit shows that the conicity of the interior surface of the cap in thèse 
claims is predicated of the cap when separated from the tapered sur- 
face of the nozzle. 

Claims 17 to 26 are of a différent sort. The éléments contained in 
them are (i) a conical or tapered interior member ; (2) an elastic ex- 
terior member, or a cap which is elastic or has an elastic mouth. The 
other éléments of the claims are either functional or else irrelevant 
for the purposes of this case. That it was old in the art to press a 
cap down upon a cône or tapering surface, in order to make a tight 
joint, is indisputable. See Hamilton, No. 145,102. There both the 
cap and nozzle are of différent conicity, and the former, as in the pat- 
ent in suit, is pressed tightly upon the nozzle, so "as to prevent any 
ink from escaping when the pen is being carried." Copus, British 
patent, No. 3,936, Figs. 2 and 14, is substantially similar to Hamilton. 
Cahoone, Nos. 346,088 and 355,000, are for mucilage bottles, and not 
for fountain pens, but the operative principle is the same. In No. 
346,088 there is "a bearing, b, for a cap," and "the cap engages the 
bearing, b, which latter, together with the stay projection, is of one 
intégral pièce with the bottle, and forms a close joint therewith, 
whereby evaporation of moisture from the sponge is prevented" (page 
I, lines 51, 97). The drawings, spécifications, and claims of No. 
355,000 show a substantially similar device. See, also, Exhibit H, a 
coUapsible rubber drinking cup, and K, an atomizer. In the proceed- 
ings in the patent office the conical joints of stovepipes were also re- 
ferred to. I can see no invention in adapting a similar joint in an 
atomizer or a mucilage bottle, or even in a stovepipe, to a fountain 
pen ; but, if I am mistaken in this, some of the patents above men- 
tioned are concerned with fountain pens. It is unimportant whether 
the joint be made at the upper or lower end of the pen. See Exhib- 
it DW. 

The material différence, if any there be, between some of the prior 
patents in évidence, as well as some of the defendant's undisputed 
exhibits, and the complainant's patent, lies in the elasticity of the cap 
in the latter. Now, ail caps are more or less elastic, as an examination 
of the multitudinous exhibits would show, if démonstration were 
needed. No peculiar kind of elasticity and no particular elastic sub- 
stance is claimed in the patent. Hard rubber is the only substance 
suggested in the spécifications, and hard rubber is the substance com- 
monly employed in making the caps described in the prior patents, 
and shown in the undisputed exhibits. Probably the complainant in 
his patent intended a greater degree of elasticity than was usual in caps 
theretofore used ; but the suggestion of a greater degree of elasticity 
does not constitute invention. . The degree of elasticity required in the 
patent difïered so slightly from that found in the old caps that, in the 
spécifications of the patent (p. 5, Hne 67), it was said : 

"A cap, and even a discarded cap of the old type, having the old cylindrical 
chamber, may be permanently tapered or set as to the chamber in a tapered 
123 P.— 20 
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form t>y simply pressing It upon tHe Conlcal or taper barrel or holder shown 
with sufflclent force to oyercome the elastlc Umlt of the material. If It be 
preyiously and slightly heated or warmed at and near the mouth, even an old 
cylilidrical cLambered cap mày be In that way given a permanent taper form 
of chamber, and It will requirè the use of a very small amount of force to 
do so." 

The file wrapper shows that elasticity was inserted as an élément in 
order to meet the refusai of the patent office to issue the patent as 
originally prepared. 

Something was said in argument about beveling the lip of the cap. 
The prior art in évidence shows beveled lips, and, besides, to round the 
edge of a cap or a cup in order to avoid a sharp edge is prehistbric. 

Bills dismissed, with costs. 



WESTINGHOUSB AIR BRAKE CO. v. CHRISTENSBN ENGINEERING 

00. 

(Circuit Court, S. D. New ïork. March 10, 1903.) 

1. Patents— Validitt and Inpkingbmbnt— Valve fok Air Bkakbs. 

The Boyden patent, No. 481,134, for a valve for automatlc air brakes, 
whlch admits both train pipe air and auxlllary réservoir air to the brake 
cyllnder in applylng for emergency stops, and whlch Is provided with 
means for restrictlng the flow of auxlllary réservoir air to the brake 
cyllnder as compared with the flow of the train pipe air thereto, dis- 
closes patentable novelty, and la valld. Clalms Nos. 2, 4, and 11 also 
held inf^ringed. 

In Equity, Suit for infringement of letters patent No. 481,134 
for a valve for automatic ^ir brakes, issued to George Albert Boyden, 
August 16, 1892. On final hearing. 

J. Snowden Bell and Frédéric H. Betts, for plaintiflf. 
William A. Jenner and Edmund Wetmore, for défendant. 

WHEELER, District Judge. This suit is brought upon patent 
No. 481,134, dated August 16, 1892, ând granted tb George Albert 
Boyden, assigner to the Boyden Brake Co., for a valve for air brakes. 

In applying and releasing air brakes as now hère undérstood the 
engineer can only force air into the train pipe to charge the apparatus 
and maintain pressure, and release air from the train pipe to remove 
pressure on that side of a valve, and kt it movè back and open pass- 
ages for sending the air under pressure from auxiliary réservoirs to 
the brake cylinders to apply the brakes. The relief of train pipe 
pressuré at the engine had to reach each car successively, and let air 
from the auxiliary réservoirs to the brake cylinders, and apply the 
brakes on each car one after another, till the last car should be reached 
and its brakes be applied, unless it could be sooner disposed of at each 
car for releasing it from the next. It would not go to the brake 
cylinders against the higher necessary pressure of the réservoir air. 
Thèse successive applications of the brakes of cars were, and are, 
sufficient for the usual graduai slowing up of trains, and highly useful; 
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but in sudden stops, when the forward cars were successfully acted 
upon, they would be bumped by those following, to the danger o{ the 
train, and delay in bringing the whole to a standstill. Thèse ap- 
pHances had been covered by patents to Boyden, and to George 
Westinghouse, Jr. Boyden appears to hâve conceived the idea of re- 
stricting the fiow of auxiHary air enough to let train pipe air go to 
the brake cylinder on each car, and immediately release such air there 
for the next car, and quickly apply the brakes on each car, and stop 
the whole train by stopping each car. In his spécification the inven- 
tor says: 

"Thls invention relates to Improvements In valve mechanism of automatic 
air brake Systems, and bas for its principal object to provide for the admission 
of air pressure to the brake cylinder from both the train pipe and the 
auxiliary réservoir, so as to affect a powerful application of the brakes, and 
at the same tlme produce a réduction of air pressure in the train pipe adjacent 
to the valve mechanism to quicken the application of succeeding brake mech- 
anisms, so that the brakes on ail the cars of the train will be applled at 
uearly the same instant." 

He then describes particularly the parts of the mechanism in ques- 
tion with lettered parts corresponding with the drawings, and as to 
their opération says : 

"When it beeomes necessary or désirable to apply the brakes of a train 
quickly and w^Ith full power for an emergency stop, the engineer's valve, q, 
will be moved to close communication between the storage tank, y, and train 
pipe, and open the latter to the atmosphère, and produce a sudden réduction 
of pressure of about ten or fifteen pouuds In the train pipe. The effect of this 
sudden diminution of pressure in the train pipe is immediately manifested at 
the nearest valve mechanism, or that on the flrst car, causing the valve 
piston. G, to be moved by the higher pressure of auxiliary réservoir air 
quickly to Its full outward position, thus moving the main valve, F, and 
opening veide the main port, e, so that the air pressure contained In the 
valve chamber. H, may exhaust freely into the brake cylinder. ïhe supply 
of air from auxiliary réservoir to the valve chambers, H, is conducted 
through the restricted or small passage, I. Hence when the main port, e, 
is opened wide, and the air in valve chamber escapes through the larger 
passage thus provided, the pressure in sald valve chamber is quickly re- 
duced below that in the piston chamber, a, on the auxiliary réservoir side. 
This follows because the passage, 1, supplying auxiliary réservoir air to the 
valve chamber, H, is so much smaller than the passage, E, supplying the 
same kind of air to the piston chamber. The sudden and full opening of the 
main port, e, allows ail or nearly ail of the air pressure on the brake cylinder 
side of the check valve, d, to escape, whereupon the cheek valve vcill be 
immediately unseated, and train pipe air will pass directly Into the brake 
cylinder, 0', thus effecting the quick application of the brakes, and also a 
further réduction of pressure in the train pipe that will be sufflcient to ac- 
celerate the action of the valve mechanisms on the cars following. The 
piston. G, will in the meantime be held to its outward position by the rela- 
tively higher air pressure from the auxiliary réservoir, which is delivered 
through the large passage, K, while the transmission of auxiliary réservoir 
air to the brake cylinder la retarded by having to pass through the relatively 
smaller passage, 1. During Its preliminary traverse outward or toward the 
train pipe side the piston. G, opérâtes to close the exhaust passage, and 
its farther or continued movement in the same direction opens the main 
valve, F, and allows air to pass from both auxiliary réservoir and the train 
pipe to the brake cylinder when making a quick application of the brakes. 
It will be observed that the valve mechanism dépends for its action upon 
the movements of the piston. G, and that the latter is subjected to two op- 
posing forces — auxiliary réservoir air on one side and train pipe air on the 
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other— and that îts movement In one direction is effected by the preponder- 
ating pressure o£ auxiliary réservoir air, while its movement In the opposite 
direction results from a prépondérance of pressure on the train pipe side." 

"From the foregoing explanation it is obvions that there is a co-action at 
the time of applying the brakes for emergency stops between the restricted 
passage vFhlch supplies auxiliary réservoir air, the larger passage which 
supplies train pipe air, and the single valve whlch controls the communica- 
tion of air from both of said passages to the brake cylinder." 

"An examination of the particular embodiment of the présent invention 
wlU disclose the fact that it is a triple valve per se, without auxiliary or 
supplemental valve devices; and, further, that its conversion Into a quick- 
action valve, and its greater capacity for action over ordinary forms of triple 
valves, is due to means vi'hich I bave invented for retarding or restricting 
the flow of auxiliary réservoir air to the main port or passage leading to tht> 
brake cylinder as compared with the more opeu or free dellvery of train pipe 
air to the said main port or passage. By thus delaying or restraining the 
flow of auxiliary réservoir air it becomes possible to open both passages to 
the brake cylinder, and the différence in size of thèse passages allows a con- 
sidérable portion of the air from the train pipe at lower pressure to enter 
the brake cylinder before the air from auxiliary réservoir at higher pressure 
raises the pressure in the brake cylinder to such a degree as to prevent the 
ingress of train pipe air; and, further, a single valve — the main valve of the 
triple valve proper— is hère made to perform the office of opening communi- 
cation to the brake cylinder from both the ti-ain pipe and the auxiliary 
réservoir in the quick application of the brakes for emergency stops. My 
invention therefore includes any form of structure of valve wherein a single 
valve admits both train pipe air and auxiliary réservoir air to the brake 
cylinder in applying for emergency stops, and which structure Is provided 
with means for restricting or retarding the flow of auxiliary réservoir air to 
the brake cylinder as compared with the flow of the train pipe air thereto." 

The claims in question are for : 

"(2) In valve mechanism for automatic air brakes, the combinatlon of a 
communication with the brake cylinder from both the auxiliary réservoir 
and train pipe, a single valve controlllng said communication, and means to 
retard or restrict the flow thereto of the auxiliary réservoir air when apply- 
ing the brakes in comparison with the flow of train pipe air, whereby train 
pipe air, at lower pressure than said auxiliary réservoir air, will pass said 
valve when making an emergency application of the brakes." 

"(4) In a valve for automatic air brakes, the combinatlon of a communi- 
cation with the brake cylinder, a suitable valve controlllng said communica- 
tion, two air passages co-acting with said valve, and relatlvely proportioned 
as to their capacity to allow the flow of both train pipe and auxiliary réservoir 
air, each at a différent pressure to pass said valve when open, and a check 
valve to prevent the return of air to the train pipe." 

"(11) In valve mechanism for automatic air brakes, the combinatlon of a 
main port communlcating with a brake cylinder from both the train pipe and 
the auxiliary réservoir, a suitable valve controlllng said main port, a grad- 
uatlng valve which admits air pressure in small volume to the brake cylinder, 
and air passages co-acting with said main port, and relatlvely proportioneil 
as to their capacity to allow both train pipe and auxiliary réservoir air, each 
at a différent pressure, to pass to said main port when the latter is open." 

The Westinghouse patent, No. 360,070, dated March 29, 1887, is 
referred to in the patent, and this invention is distinguished from it. 
Suit was brought upon this Westinghouse patent against the Boyden 
Power Brake Company for practicing the inventions of this patent 
and another for another form of it, and some of the same considéra- 
tions as to the priority of Westinghouse and others over Boyden were 
presented there, as lïere, and were determined in favor of Boyden. 
Westinghouse v. Boyden Power Brake Co. 170 U. S. 537, 18 Sup. 
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Ct. 707, 42 L. Ed. 1136. The restriction upon the auxiliary réservoir 
air for permitting the flow of train pipe air to the brake cyUnder ap- 
pears to hâve been claimed for Westinghouse and left to Boyden as a 
good answer to the charge there of infringement. 

It is said in behalf of the défendant that thèse claims are mère ag- 
gregations of old devices, working as before, and producing no nevv 
resuit. And raost of the parts are old, and operate as they had before, 
but the restriction of the auxiliary réservoir air to make room for the 
train pipe air at each car for the next throughout the train was new in 
that order and place, and produced quicker action than anything be- 
fore, which was a new and very bénéficiai resuit. It was not new to 
reduce the size of a passage when a smaller one was wanted, but the 
relatively restricted passage at that place in that co-action was new, 
and the means for producing it were new in that combination, how- 
ever old they may hâve been in other places for other purposes. The 
appliance between the train pipe, the auxiliary réservoir, and the brake 
cylinder, at each car, became a new and dififerent thing, that would do 
a new thing, in emergencies. The restricted passage in that made it 
new ; and any working combination of the parts mentioned in the ex- 
tract quoted from the patent, showing the opération in sudden stops 
of the train, that includes the restricted passage, with the means of 
producing it, is a combination of the patent. It was not necessary to 
describe or set out in the claims other known parts. Webster Loom 
Co. V. Higgins, 105 U. S. 580, 26 L. Ed. xr77. In the second claim 
there are the communication with the brake cylinder from both the 
auxiliary réservoir and train pipe, a valve controlling the communica- 
tion, "and means to retard or restrict the flow thereto of the auxiliary 
réservoir air when applying the brakes," in emergency. In the fourth 
claim there are the two air passages "relatively proportioned as to 
their capacity to allow the flow of both train pipe air and auxihary 
réservoir air each at a différent pressure." And in the eleventh claim 
there are "air passages co-acting with said main port and relatively 
proportioned" for auxiliary réservoir air and train pipe air at dififerent 
pressures. Thèse expressions seem to well cover the restricted pass- 
age for réservoir air in thèse appHances. Its relative size, and not its 
form or mode of formation, is what is material, and that, with what 
belongs to it in use within the appréhension of skilled makers and 
users, is brought into thèse claims, which are not claims for the 
opération of thèse parts, but for the parts themselves in their respective 
relations, to be operated when needed. 

Upon thèse views, which are in accordance with those of the learned 
Circuit Judge expressed on the motion for a preHminary injunction as 
to the second claim, and reserved as to the fourth and eleventh, thèse 
claims appear to be valid. 

The stress of the défense seems to rest rather upon showing in- 
validity of the claims than noninfringement, although infringement is 
not formally admitted. The présence of the restricted passage in the 
defendant's appliances is, however, well shown by the plaintifif's ex- 
pert, and acknowledged on cross-examination by the defendant's ; 
and it is shown by 42a on the photograph of cross-section of the de- 
fendant's valve. That it opérâtes in substantially the same way as 
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that of the patent, ïo make room for train pipe air, îs sHown by this 
direction in Christensen's Instruction Book for using defendant's ap- 
paratus, at page i6 : 

"(5) In emergency application, to Introduce compressed air from the train 
pipe to the brake cylinder by an abnormal réduction of train pipe pressure of 
from 10 to 12 pounds, the passage afforded for compressed air to pass from 
the train pipe to the brake cylinder to be conslderably larger than the pas- 
sage establisbed between the brake cylinder and the auxiliary réservoir in 
emergency position." 

This shows the restricted passage for auxiliary réservoir air used 
in the same way as that of the patent, for the same purpose, producing 
the same resuit. 

Decree for plaintiff on second, fourth, and eleventh claims. 



GENERAL ELECTEIO CO. T. NEW ENGLAND ELECTRIC MFG. CO. et al. 

(Circuit Court, S. D. New York. May 1, 1903.) 

1. Patents — Suit for Infringbment — Equity Jurismction. 

Equity Is without Jurisdiction of a suit for infringement of a patent 
wheTe it Is shown, by allégations in pleas flled by défendant, the truth 
of whlch is admltted by complainant by setting the pleas down for argu- 
ment, that on learning of the infringement, and before the commence- 
ment of the suit, défendant flnally and in good faith abandoned the 
manufacture and sale of the Infrlnglng articles, and does not threaten 
or Intend to further Infringe. 

In Equity. Suit for infringement of patent. On pleas to bill filed 
by défendant company and Schlessinger and Mears, its selling agents. 

C. V. Edwards and Edward F. Payson, for the pleas. 
S. O. Edmonds, opposed. 

PLATT, District Judge. By setting down a plea for argument, the 
complainant admits its truth and dénies its sufïiciency. Burrell v. 
Hackley (C. C.) 35 Fed. 833. 

There is, then, before the court, the bill and the pleas, with the 
truth of the facts alleged in the latter admitted. The bill was filed 
December 13, 1902, and allèges infringement of the Swan patent, No. 
516,844. The pleas admit that the défendants had made and sold ap- 
paratus called "réceptacles 9174," which are alleged in the bill to hâve 
been infringements ; that up to August, 1902, they made and sold 
them in good faith and without notice ; that since October 10, 1902, 
they hâve made no sales, and hâve only completed delivery of récep- 
tacles already sold; and that before the bringing of the bill they 
had wholly and in good faith ceased to make, use, or sell said ré- 
ceptacles and the invention of the Swan patent. 

That was the condition of things at the hearing. Since then the 
défendant company asks leave to amend its plea by adding what it 
inadvertently omitted, to wit, "and is not threatening, and does not 
intend, now or at any time in the future, to manufacture or sell said 
réceptacles, but has in good faith finally abandoned such manufacture 
and sale." The amendment simply makes defendant's previous assur- 
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ance doubly sure — whether allowed or refused, the resuit will be the 
same. I think, under the circumstances, however, that it may be filed 
in advance of this opinion. 

It seems useless to discuss whether the pleas do or do not admit 
that défendants had infringed prior to the bringing of the suit. If 
they had infringed, but had, after notice, stopped absolutely and in 
good faith from making, using, or selling, and especially if they never 
intend to make, use, or sell, again, it is not easy to see how equity 
can be invoked to aid complainant. Even if it be assumed that de- 
fendants hâve done other very wicked things closely alHed hereto, it 
would be extremely unkind to accuse them of bad faith in the reform 
which they promise in the plea. 

The facts admitted do not seem to compel the court, in sustaining 
the pleas, to oust itself of jurisdiction. Per contra, if we admit the 
facts, the conclusion is obvions that equity cannot discover that on De- 
cember 13, 1902, a situation existed in which she ought to act. If the 
défendants were then "threatening to continue" infringement, it is 
clear that equity should intervenc, but it would be incumbent upon 
the complainant to show both threats and infringement. From an- 
other point of view, Odell v. Stout (C. C.) 22 Fed. 159, is pertinent. 
The only distinction suggested is that the position taken by the court 
in that case was at final hearing, but that is a différence rather than 
a distinction. This court is satisfied that the abandonment is in good 
faith and final. Equity is vigilant and clearsighted, and ready to per- 
form each and every function at her command whenever occasion 
arises. In this matter, however, nothing is at présent visible which 
incites her to action. 

Let the bill be dismissed, without costs. 



MOERIS BLECTEIO CO. T. MAYBR & ENGLTJND CO. 

(Circuit Court, S. D, New Tork. Aprll 7, 1903.) 

1. Patents — PATENTABiiB Noveltt — Electric Rail Connections. 

The Wlghtman patent, No. 460,615, for rail connection (or electrle 
rallways, clalms 8 and 9, describing a flexible conductor, provided at Its 
ends wlth attached solid blocks headed In holes in tlie rails, tlie purpose 
being to make an electric connection between the rails, la vold for lack 
of patentable novelty. In vlew of the prior art. 

In Equity. On final hearing. 
Frankland Jannus, for plaintifï. 
Wm. C. Strawbridge, for défendant* 

PLATT, District Judge. This is a case for the alleged infringement 
of letters patent of the United States originally issued to Merle J. 
Wightman, No. 460,615, dated October 6, 1891, for rail connection 
for electric railways. The device of the patent in suit consists of a 
flexible conductor provided at its ends with attached solid blocks 
headed in holes in the rails. The purpose of this device is the connec- 
tion of the adjoining adjacent ends of rails of a railway track electric- 
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ally in order that the current may pass through saîd conductor from 
one rail to another. The claims in controversy in this suit are 8 and 
9, which read as follows, and the device to which they refer is shown 
in figure S of the patent : 

"(8) An éléctrle union for rallway rails, consistîng of a flexible conductor 
provlded at its ends wlth attached solid blocks headed in holes in said rails, 
as and for the purpose descrlbed. 

"(9) An electrlc bond or union for the ends of railway rails, consisttng of 
a flexible conductor provided with solid ends crimped around the end of the 
conductor and provided with a lug or projection, as and for the purpose de- 
scrlbed." 

In view of the prier art disclosed in patents relîed upon by the de- 
fendant, aswell as of the electrical conducting devices, including elec- 
trical unions for railway rails and for other purposes, shown to hâve 
been in public use prior to the patent in suit, I am led to the conclusion 
that claims 8 and 9 of said patent are not for subject-matter pat- 
entably novel at the date of the said patent, and that they are void. 

Let there be a decree for the défendant dismissing the bill, with costs 
to the défendant. 



ONION LIFE INS. CO. OF INDIANA v. EIGG9 et al. FIDBLITY MUT. 
LIFE INS. 00. V. SAMB. HAKTFOED LIFE INS. 00. v. SAMEL 
AMERICAN CENT. LIFE INS. 00. v. SAME. NORTH- 
WESTERN NAT. LIFE INS. CO. v. SAME. 

(Circuit Court, W. D. Missouri, St Joseph DiTlsion. June 5, 1903.) 

Nos. 262-266, 

1. Equitt Jurisdiction— Adéquate Rbmedy at Law— Cancellation ov In- 
struments. 

A fédéral court of equlty has Jurlsdiction of a suit to eancel a life In- 
surance pollcy for fraud in its procurement, though Instltuted after the 
death of the insured, where there is the requisite diversity of citizenship 
between the parties; the fact that the fraud mlght be set up in défense 
to an action on the pollcy In the state court, if défendants should bring 
such action, not giving an adéquate remedy at law to exclude the jurls- 
diction of equlty. 

S'. Same— Pbderai. Courts — State Statutb. 

The provision of Eev. St. Mo. 1899, § 7890, that whether a misrepre- 
sentatlon made in procurlng a llfe Insurance pollcy is material shall be 
a question for the jury, merely déclares a rule of state practice, and 
cannot affect the jurisdiction of a fédéral court of equlty to entertain 
a suit for the cancellation of a policy for fraud and misrepresentation 
in its procurement. 

8. Fédéral Courts— Following State Décision. 

A rullng of the suprême court of a state that a suit for the cancella- 
tion of a life Insurance pollcy cannot be maintalned after the death of 
the insured Is upon a matter of gênerai law, and is not binding on a 
fédéral court slttlng within the state. 

f 2. State laws as rules of décision In fédéral courts, see notes to Griffin 
V. Wheel Co., 9 0. C. A. 548; Wllson v. Perrin, 11 C. C. A. 71; Hill v. Hite, 
29 0. C. A. 553. 

t 3. See Courts, vol. 13, Cent. Dig. § 979. 
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4. Cancenlation of Lipe Insurance Polict— Riqht of Action— Efpect of 
Dbath of Insured. 

A life insurance company from -which a policy was procured by fraud 
is not deprived of the right to maintain a suit for its cancellatlon by 
the death of the Insured, where the fraud was not discovered durlng his 
lifetime. 

6. 8amb— Parties— JoiNDER of Co-Conspibatoks. 

In a suit for the cancellation of a life insurance policy on the ground 
that it was obtained through a fraudulent conspiracy between the in- 
sured and others, brought after the death of the insured, whose estate is 
insolvent, complainant may joln his co-conspirators with his executors 
or beneflciaries for the purpose of having thelr liability for the costs adju- 
dicated. 

6. FEDERAL AND StATE CODBTS— PrIORITY OF JURIEDICTION— EnJOINING OTHER 
SUITS. 

Where a fédéral court has flrst obtained jurlsdiction of a matter in 
controversy by the institution of a suit therein, It may by a preliminary 
injunction restrain défendants from bringing an action in any other court 
tnyolving the same subjeet-matter. 

In Equity. Suits for cancellation of life insurance policîes. On 
motions for preliminary injunctions. 

William A. Kerr and Brown & Dolman, for complainants. 
Kendall B. Randolph, W. H. Haynes, R. A. Hewitt, J. T. Blair, 
and W. M. Fitch, for défendants. 

PHILIPS, District Judge. The above-named complainants filed 
separate bills of complaint against the respective défendants. As 
they présent practically the same questions of fact and law, they will 
be considered in one opinion. 

They are suits in equity to hâve surrendered and canceled separate 
policies of insurance issued by the respective companies upon the life 
of Eber B. Roloson, who died February 28, 1903, leaving a will desig- 
nating the défendants Paul Riggs and Eugène De Hart as executors. 
The complainants are nonresident corporations, and the défendants 
are résident citizens of De Kalb county, in this district. The bills, 
in substance, charge that the said Eber B. Roloson for some time prior 
to his application for insurance on his Hfe in the respective companies 
was afflicted with certain maladies and incurable diseases, from some 
of which he died ; that he formed a conspiracy, in connection with the 
défendants, to defraud the insurance companies by taking out on his 
life policies of insurance which aggregated about $47,500, by falsely 
representing his condition of health, and to that end he willfully made 
false statements in his applications for insurance representing his 
physical constitution and health; that in answer to certain questions, 
to which he was required to make answer on his examination before 
such policies were issued, he made false statements and assurances 
respecting^ his antécédent and présent physical condition and dis- 
orders ; and that in pursuance of said conspiracy he procured the local 
agent of the insurance companies to hâve him examined by local 
physicians, who were either in the conspiracy or were imposed upon as 
to the identity of the subject, who made false certificates respecting 

1Î 6. Fédéral courts enjoining proceedings in state courts, see notes to 
Garner v. Bank, IG G. C. A. 990; Trust Co. v. Grantham, 27 C. O. A. 575. 
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such examinations ; and that ail thèse parties purposely concealed 
from the insurance companies the fact that at the time o£ said applica- 
tions the said Eber B. Roloson was sick with certain dangerous and 
fatal diseases, from which he afterwards died; that the assuted and 
his co-conspirators purposely concealed from the insurance companies 
the fact that he had obtained, and was obtaining, such a large amount 
of insurance on his life. The bill allèges that ail of said false state- 
ments, assurances, and représentations were material in the making 
of said contracts of insurance, which was well known to the applicant, 
and that the insurance companies reHed upon the truth of said state- 
ments when the policies of insurance were issued, and that they would 
not otherwise hâve issued the same. It allèges that at the time of 
taking out said policies of insurance the said Eber B. Roloson was 
whoUy insolvent, and that the premiums stipulated to be paid on ail of 
said policies; amounting annually to the sum of $2,000, with the assist- 
ance of the défendant Howard J. Roloson, his brother, were borrowed 
to pay said installments ; that, in pursuance of the understanding be- 
tween the parties in procuring said insurance, the said Eber B. Rolo- 
son, while in a dying condition, made his last will and testament, 
appointing the défendants Paul Riggs and Eugène De Hart executors 
thereof, with the understanding that they were to be assisted by the 
said Howard J. Roloson, who, by private arrangement between him 
and the deceased, was to be paid $2,000 for his services in and about 
procuring said policies. The said policies were made payable to the 
estate of the said Eber B. Roloson, and his daughter was made the 
principal beneficiary. The said will was admitted to probate in said 
De Kalb county on the 4th day of March, 1903. The bill allèges that 
the facts respecting the fraudulent obtaining of said policies were not 
discovered until after the death of the assured ; that the estate of said 
testator is wholly insolvent, aside from its interest in thèse policies of 
insurance; and the défendants L. E. Lee, Howard J. Roloson, and 
J. M. Osborn are made parties défendant for the reason that tliey were 
.co-conspirators with the deceased, and as such are liable for the costs 
of thèse suits, which the complainants could not otherwise obtain. 
The bill allèges that in some jurisdictions where suits might be insti- 
tuted for recovery under the policies of insurance it is provided by 
local statute that should the insurance companies avail themselves 
of their right, under the Constitution and laws of the United States, 
to remove said suits into the fédéral court, they would forfeit their 
right to <do business in the state, and that they fear such action may 
be taken by the défendants as to expose them to this disadvantage. 
There are other allégations made in the bills which are not deemed 
essential to be set out in passing upon the controlling questions raised 
on this hearing. The bills pray for the surrender and cancellation of 
the policies, and that the défendant executors be enjoined from under- 
taking to collect the same by suits at law, or from assigning and trans- 
ferring the policies, etc. Tender of the premiums received was duly 
made. 

On the présentation of thèse bills to the court a temporary restrain- 
jng order was issued, with leave to the défendants to appear before 
the court at chambers on the 25th day of May, 1903, to show cause, if 
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any, why the restraining order should not be continued in force ; on 
which day the défendants appeared by their respective counsel, and, 
while not presenting a formai demurrer to the bills, they raised the 
question, which was fully argued by counsel on both sides, as to 
whether this court could take jurisdiction in equity over this con- 
troversy. The court, therefore, has given full considération to, and 
proceeds to express its opinion upon, this issue. 

In arriving at my conclusion I eliminate the averment of the bill 
respecting the possibility of the executors instituting suits on the 
policies in some jurisdiction where unfriendly législation of the state 
visits the exercise of the right of removal by the nonresident Insur- 
ance companies from the state to the fédéral court by a revocation 
of its license to do business in the state. It does not occur to me hovi^ 
the executors could institute such suits in another jurisdiction, even 
if they desired. It is the gênerai rule of administration law that an 
exécuter appointed by a court of probate of one state has no stand- 
ing in the courts of another state to maintain an action therein as such 
executor. Where there are assets located in the foreign state sought 
to be recovered, it becomes necessary to hâve an ancillary administra- 
tion under the probate laws of the situs of the asset to be reduced 
to possession, to be administered therein, subject to the rights of the 
local creditors, if any. How such ancillary administration could be 
obtained in Illinois, for instance, when the only purpose would be to 
sue the insurance companies in that state, is not apparent, when the 
executors can as well institute and maintain such action in the state 
of their domicile. 

I also eliminate from considération the allégation of the bill respect- 
ing the possibility of the transfer of the policies to a nonresident party. 
The executors holding the policies in trust for the purpose of collection 
and administration, under the supervision of the probate court, could 
not sell or assign them. Under the scheme of the administration laws 
of Missouri, it is the duty of the executors to collect the assets of the 
estate, and they are only authorized to sell, under order of the probate 
court, when the claims shall be reported as uncollectible because of the 
debtor's insolvency. 

I hâve long understood that it inheres in courts of equity jurisdic- 
tion to maintain suits for the cancellation and nullification of contracts, 
in form, obtained by fraud, deceit, or duress. This is unquestionably 
the doctrine of the EngHsh courts. Lord Eldon, in Bromley v. Hol- 
land, Coop. 9, speaking of this jurisdiction, says : 

"There is an anclent jurisdiction in this court to order bills, policies of in- 
surance, and annuity deeds to be delivered up, and it Is a wholesome juris- 
diction, to order void instruments to be delivered up, upon which vexations 
demands miglit afterward be set up." 

The British Equitable Assur. Co. v. Great Western Railway Co., 20 
Law T. 422, presented the case of the procurement of a policy of life 
insurance by fraud similar to that practiced in this case. The bill 
was brought, also as in the case at bar, after the death of the assured. 
Lord Justice Gilïard said: 

"I was surprised, I must say, to hear the question o( jurisdiction argued 
In this case. If there is any one thing clearer than another, it is that in such 
a case as this this court has jurisdiction," 



316 128 FEDKHAL REPORTER. 

The policy in that case had been assigned before suit brought, but 
the court took jurisdiction to decree its cancellation. Lord Justice 
Selwyn concludes bis opinion in thèse words : 

"Under thèse circumstances, therefore, I thlnk it qulte clear that the policy 
Is a vold PQlicy, and one whiçh the office was entitled to file a blll to hâve 
canceled and dellvered up; and, conslderlng the very serions conséquences 
to Insurance companies of dlsputlng upon any other than very clear ground, 
in this case, as I hâve formed a very clear opinion that In my judgment they 
were fully Justifled In reslstlng this clalm, that there was no foundation for 
this appeal, and that It must be dismissed, wlth costs." 

Chancelier Kent, in Hamilton v. Cummings, i Johns. Ch. 517, dis- 
cussing the question respecting the power of a court of equity to de- 
cree the delivering up of wrîtten instruments when void upon their 
face as well as when depending upon extrinsic évidence, said : 

"I am Incllned to thlnk that the weight of authority and the reason of the 
thing are equally in favor of the jurisdiction of the court, whether the instru- 
ment is or is not void at lave, or whether It be void for matter appearing on 
its face, or from proof taken in the cause, and that thèse assumed distinctions 
are not well founded." 

Story, in his work on Equity Jurisprudence, § 700, says : 

"But whatever may hâve been the doubts or diflSculties formerly entertalned 
upon this subject, they seem by the more modem décisions to be fairly 
put at rest; and the jurisdiction is now maintalned in the fullest extent, and 
thèse décisions are founded on the true principle of equity Jurisprudence, 
which la not merely remédiai, but also préventive of injustice. If an instru- 
ment ought not to be used or enforced, it Is against conscience for the party 
to retain It, since he can only retaln it for some sinister purpose. If it is a 
mère written agreement, solemn or otherwise, still while it exlsts it is always 
liable to be applied to improper purposes, and it may be vexatiously litigated 
at a distance of time when the proper évidence to repel the claim may liave 
been lost or obscured, or when the other party may be disabled from contest- 
Ing Its validity with as much ability and force as he can contest it at the 
présent moment." 

The Court of Appeals of New York recognize this doctrine. See 
McHenry v. Hazard, 45 N. Y. 584. 

The défendants place their contention, in opposition to the bill, on 
the case of Insurance Company v. Bailey, 13 Wall. 616, 20 L. Ed. 
501. In giving the discussion of Mr. Justice Clififord its full import 
and relevancy, it is to be kept in mind that "the record shows that an 
action at law has been commenced by the insured to recover the 
amounts, and that action is now pending in the court whose decree is 
under re-examination." Under such circumstances, he held that the 
matter of fraud in obtaining the policy could be availed of as a défense 
to the pending action at law. Under the circumstances of that case, 
when the bill was presented and considered, the complainant had an 
adéquate and complète remedy at law, and therefore there was no oc- 
casion or necessity for invoking the aid of a court of equity. 

As has been repeatedly said and reaffirmed by the Suprême Court, 
the adéquate remedy at law specified in the judiciary act which will 
prevent a resort to equity must be "as practical and effective to the 
ends of justice and its prompt administration as the remedy in equity." 
Boyce v. Grundy, 3 Pet. 215, 7 L. Ed. 655; Sullivan v. Portland, etc., 
Railroad Company, 94 U. S. 811, 24 E. Ed. 324. The application of 
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the ruie necessarily dépends upon the circumstances of each case. 
Watson V. Sutherland, 5 Wall. 79, 18 L. R. A. 580. 

Havihg in view the wholesome rule laid down by Judge Story in 
the quotation above made, that while the fraudulent written agreement 
or contract exists "it may be vexatiously litigated at a distance of 
time when the proper évidence to repel the claim may hâve been lost 
or obscured, or when the other party may be disabled from contesting 
its validity with as much ability and force as he can contest it at the 
présent moment," courts, whose opinions are entitled to the highest 
respect, lay down the rule to be that when it is sought to turn a com 
plainant eut of a court of equity on the ground that he has an adé- 
quate remedy at law it must be a remedy at law which the complainant 
may aggressively invoke, and not one which he may employ if his ad- 
versary see fit to accord him the opportunity. In Bank of Kentucky 
V. Stone (C. C.) 88 Fed. 391, in which Mr. Justice Harlan and Judge 
Lurton presided, Judge Taft, after asserting that the United States 
Circuit Court had jurisdiction where the suit is between citizens of 
différent states, said: 

"It would seem clear that a court of equity would not withhold relief from 
a sultor merely because he may hâve an adéquate remedy at law if his ad- 
versary chooses to give it to him. The remedy at law cannot be adéquate 
if Its adequacy dépends upon the wlll of the opposing party." 

In United States Life Insurance Company, etc., v. Cable, 98 Fed. 
761-763, 39 C. C. A. 264, which was a bill in equity to cancel a policy 
of Insurance after the death of the insured, the Court of Appeals for 
the Seventh Circuit, discussing a like question, said : 

"For a person entitled to litigate in the fédéral court, it is not an adéquate 
remedy at law to be invited into a state court by hi.s autagonist to.adjudicate 
his rights. * * • The remedy open to the plaintifC is one not under its 
own control, but In the control and discrétion of the opposite party. Thèse 
two principles, we think, are sufficient to confer a légal discrétion upon the 
fédéral court, which it ought to exercise, in favor of its own jurisdiction, in 
behalf of any perison or corporation which. from its citizenship, has the un- 
doubted privilège of having its rights adjudicated in the fédéral court," 

So, in Schmidt v. West (C. C.) 104 Fed. 272, which was a suit in 
equity to cancel a note alleged to hâve been fraudulently obtained, 
Judge Baker, after alluding to the length of time which the note might 
run, and the time in which the holder might bring suit, although it 
was subject to a défense at law in whosesoever hands it might pass, 
said: 

"Before suit Is brought the complainant may be dead, and the évidence to 
prove the forgery may be lost or unavailable. The complainant has no 
remedy at law, and can hâve none, until the défendant or her assignée shall. 
after the maturlty of the note, elect to brlng suit upon It. • • ♦ Remédiai 
justice is active, rather than passive, and the law is open to no such reproach 
as would justly be cast upon it if it were to be held that the complainant 
can secure no relief until such time during the next 11 years as the défendant 
may see proper to bring suit upon the note." 

After adverting to the contention that the complainant could defeat 
the note in a suit at law when sued upon it, and the suggestion that 
the complainant might in the meantime invoke the statute for the per- 
pétuation of testimony, Judge Baker said: 
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"It Is apparent that the statutory rlght does not supersede or abridge the 
original and Inhérent jurlsdlctlon of the fédéral courts of equlty. That the 
rlghtful jurlsdictlon of this court cannot be abrldged by any statute of the 
State Is too flrmly settled to be open to question, and the mère right of a 
défense at law when It may suit the pleasure of the holder of a forged note 
to bring suit cannot be considered an adéquate remedy. The difficulty of 
antlcipating and meeting In advance fabrlcated évidence, whieh the forger 
of a note would not likely hesitate to resort to in order to sustain its présent 
vaJidlty, at once suggests the inadequacy of any attempt to utlmately de- 
feat such a note by preserving évidence therefor under the statute. It may 
well be doubted whether a défense at law is an adéquate remedy in any case 
in which it cannot be used untll the wrongdoer, or one clalming under her, 
sees proper to put the machlnery of the law In motion to enforce her pre- 
tended right For there would be not only no adéquate remedy, but no af- 
firmative remedy whatever, available to the complainant, unless a court of 
equity may entertain jurisdiction and grant appropriate relief for the wrong." 

In Mutual Life Insurance Company v. Pearson (C. C.) 114 Fed. 
395, Judge Coït maintained a bill, after the death of the assured, to 
cancel the policy, in which he affirmed the ruling in the preceding 
cases, that the remedy at law cannot be adéquate if its adequacy dé- 
pends upon the will of the opposing party. 

It may hère be remarked that the statute of Missouri for perpetuat- 
ing testimony (chapter 59, art. I, §§ 4525-4542, Rev. St. Mo. 1899) 
has no application to the situation of this controversy. This is made 
plain by section 4537 of the article, which provides that after the com- 
pletion of the dépositions they "shall be delivered by the ofBcer to the 
recorder of the county in which the suit is pending, or in which the 
property or matter is situate or belongs, to which such dépositions re- 
late." This "matter," until the executors should bring such suit, has 
no situs. Under the statutes of this state, the executors could bring 
this action in any county in the state which they might sélect. Where, 
then, in such state of the "matter," could such dépositions, if taken, be 
filed? 

Thèse complainants hâve it not in their power to compel the exec- 
utors to bring an action at law at once or at any time. The exec- 
utors may bring the action now or hereafter in such time as, under 
the permission and discrétion of the probate court in prolonging the 
administration within 10 years, they may see fit. Under the Mis- 
souri practice act the défendants might bring their action and go to 
trial, and after the évidence is ail in, and after they hâve learned what 
the défendants' évidence is, they may, before the case is fînally submit- 
ted to the jury, take a nonsuit. See C, M. & St. P. Ry. Co. v. 
Metalstaflf, loi Fed. 769, 41 C. C. A. 669. And after such nonsuit 
they "may commence a new action from time to time, within one year 
after such nonsuit." Section 4285, Rev. St. Mo. 1899. And, as al- 
ready stated, such action could be brought in any county in the state 
which the executors might sélect, and this insolvent estate could, ad 
libitum, infinito, harass the insurance companies, with no power on 
their part to control or terminate the litigation. 

It is évident from the bills of complaint that the évidence relied 
on by the insurance companies to establish the fraudulent représenta- 
tions and acts of the conspirators rests in the memory of witnesses. 
Shall the complainants be sent out of a court of protective equity to 
await the pleasure, as to time and place, of aiïirmative action by the 
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policy holders, and be exposed to the risk, in the meantime, of their 
witnesses dying, becoming insane, or their recollection becoming dim, 
or now friendly witnesses becoming hostile, or perhaps scattered be- 
yond discovery? It does seem to me that the insurance companies 
ought to hâve the right to invoke the conservative, preservative, and 
protective jurisdiction of a court of equity for immédiate relief to safe- 
guard themselves against such situation and contingencies. 

The further contention of the défendants against this court taking 
cognizance of this suit is that under the state statute the executors 
are entitled to hâve the questions of fraud in the procurement of the 
policies tried to a jury. Section 7890, Rev. St. Mo. 1899, reads as 
follows : 

"No mlsrepresentation made In obtainlng or securlng a policy of insurance ' 
on the life or lives of any person or persons, citlzens of this state, shall be 
deemed material, or render the policy void, unless the matter misrepresented 
shall hâve actually contributed to the contingency or event on which the 
policy is to become due and payable, and whether it so contributed In any 
case, shall be a question for the jury." 

Without hère considering the suggestions made by complainants' 
counsel as to the validity of this statute as aflFected by the fédéral 
Constitution, it is sufficient for the purposes of this hearing to say that 
under the allégations of the bills some of the misrepresentations made 
in procuring the policies pertain to diseases and physical condition of 
the applicant which actually contributed to his death, and therefore 
would avoid the policy, even under the statute. The provision of the 
statute that whether such misrepresented facts contributed to the 
death shall be a question for the jury cannot control the method of 
procédure in equity trials in the fédéral courts. Courts of equity in 
this jurisdiction proceed according to the methods recognized in the 
courts of chancery in England at the time of the adoption of the 
original judiciary act by Congress. State statutes prescribing a trial 
at law to enforce even statutory rights cannot oust a fédéral court of 
its equity jurisdiction to enforce such rights if they are équitable in 
their nature. Taylor v. Louisville & N. R. Co., 88 Fed. 357, 31 C. C. 
A. 537; Shefifield Furnace Company v. Witherow, 149 U. S. 574, 13 
Sup. Ct. 936, 37 L,. Ed. 853. As said by the Suprême Court in Robin- 
son V. Campbell, 3 Wheat. 222, 4 L,. Ed. 372 : 

"A construction, therefore, that would adopt the state practice In ail Its 
extent, would at once extinguish. In such states, the exercise of équitable 
jurisdiction. The acts of Congress hâve distinguished between remédies at 
common law and in equity, yet this construction would confound them. The 
court, therefore, think that, to effectuate the purposes of the Législature, the 
remédies in the courts of the United States are to be, at common law and in 
equity, not according to the practice of state courts, but according to the 
principles of common law and equity, as distinguished and deflned in that 
country from which we dérive our knowledge of those principles." 

Indeed, the Suprême Court of the state, in speaking to this stat- 
ute in Schuermann v. Union Central Life Insurance Company, 165 
Mo. 641-649, 65 S. W. 723, say that the provision respecting the 
province of the jury would not control in a suit in equity to cancel the 
policy, and that in a suit at law this provision is nothing more than 
a législative déclaration of the right of trial by jury. 
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And in Kern v. Légion ot Honor, 167 Mo. 471, 488, 67 S. W. 252, 
257, the State Suprême Court held that "the statute takes away no 
material right that was enjoyed prior to its adoption. It is still com- 
pétent for the Company, during the life of the assured, but not after 
his death, to bring a bill in equity to set aside the contract on the 
ground that it was procured by fraud." 

The assertion that such suit may not be brought after the death oî 
the subject is not based on any statutory provision, but cornes within 
the domain of gênerai jurisprudence, and is not, therefore, binding on 
this court. The Keene Five Cent Savings Bank v. Reid et al. (re- 
cently decided by the Court of Appeals of this Circuit) 123 Fed. 221. 

If, through gross déception and falsehood, a contract of insurance 
. be obtained at noon to-day, it is conceded that the moment the fraud 
is discovered the insurance company may bring suit in equity to undo 
the contract. If, before the end of the day, and before the fraud is 
detected, the assured should die, why shoul'd the incident of death, eo 
instanti, oust the jurisdiction of a court of equity to cancel the con- 
tract ? The right of action by the party wronged attached the instant 
the fraud was perpetrated. It is a continuing wrong so long as the 
benefîciary holds the instrument evidencing the contract, and when 
the executors, as in the case at bar, refuse to accept the premiums 
tendered to them by the insurance companies, it évidences a purpose 
to hold and use the polîcies in furtherance of the fraud in their pro- 
curement. 

It is true that, upon the happening of the contingency on which 
the policies became payable, the demand became fixed, in so far as the 
beneficiaries of the policies are concerned; but until that demand is 
asserted in an action at law the executors of the wrongdoer had no 
greater right to hold the formai contract than the party who fraud- 
ulently obtained it. The death of the wrongdoer could not, in any de- 
gree, alter or lessen the rights of the pârty wronged, where the fraud 
was not discovered until after the death of the assured. 

In the case at bar the co-conspirators of the deceased survive, and, 
the estate being insolvent, the insurance companies are entitled to 
hâve the aiders and abettors in the fraud reckoned with in the matter 
of costs incurred in having the written évidence of the ill-gotten con- 
tract canceled. This right they cannot afïirmatively assert save 
through a court of equity. 

As by thèse bills this court first obtains jurisdiction over the mat- 
ters in controversy, it will hold it to the exclusion of any other court. 
It is therefore compétent for this court to enjoin the executors from 
instituting suit elsewhere to enforce payment of the policies. What it 
may do after suit brought hère it may do in advance. State Trust Co. 
V. K. C, P. & G. R. Co. (C. C.) no Fed. 12, 13. 

The court will retain jurisdiction, with leave to the défendants to 
nlead. 
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In re WILLIAMS. 
(District Court, W. D. Tennessee. May 20, 1903.) 

1. BANKRDPTCY— JUEISDICTION OP COURTS— AnCILLART PbOCEEDINSS IN OtHEH 

D T s TRICT8 

Bankr. Act July 1, 1898, 30 Stat. 544, c. 541 [U. S. Comp. St. 1901, p. 
3418], conféra no statutory ancillary jurlsdiction on Circuit or District 
Courts to ald in the administration of a bankrupt estate in another dis- 
trict, but a trustée who Is vested by tlie act with ail the tltle and rlghts 
of the bankrupt, as well as certain rlghts of credltors, seeklng to recover 
property or enforce rights in another district, stands in the same posi- 
tion as those to whose rights he succeeds, and must resort to the same 
courts, State or fédéral, and is confined to the same remédies. 

2. Same. 

A District Court has no spécial ancillary power under the bankruptcy 
Btatute to make an order on the application of the trustée of a bankrupt 
whose estate is being administered In another district, requlring persoris 
residîng within the district to appear before a référée for examination 
conceming the acts, conduct, and property of the bankrupt. 
8. Same— Power to Obdek Examination dp Peesons in Other Districts. 

It would seem that a court havlng charge of the administration of a 
bankrupt's estate has power, under Bankr. Act July 1, 1898, § 21b, 30 
Stat. 552, c. 541 [U. S. .Comp. St. 1901, p. 3430], to order that any 
person having knowledge "concerning the acts, conduct, or property of 
the bankrupt," but who résides without the district or state, and more 
than 100 miles from the court, shall be eiamined before a commis- 
sioner in accordance with the provisions of the gênerai statutes or 
practice In equity cases, and that persons so ordered to be examined 
may be compelled by proper process, as in other cases, to appear and 
testlfy. 

In Bankruptcy. On application for an order for the examination 
of certain witnesses before a référée. 

H. W. Currey, for trustée. 

HAMMOND, J. The adjudication in this case took place in 
the district of Colorado, where the proceedings in bankruptcy are 
pending. Application is now made to this court by Wilbur F. De- 
nius, the trustée in bankruptcy, for an order and a subpœna for an 
examination before a référée of Ralph Davis, Mike Haggerty, and the 
cashier and other ofiScers of the Security Bank of this city, "concern- 
ing the acts, conduct, and property of the bankrupt," of which it is 
alleged that the said parties hâve knowledge. This application is 
supported by an order of the court of bankruptcy in Colorado, direct- 
ing the trustée to apply to this court for such ancillary proceedings and 
relief as will enable him to discover and secure the property of the 
bankrupt found within this Western District of Tennessee; also it is 
ofïered to exhibit an afifidavit that the trustée is informed and believes 
that the bankrupt deposited a large sum of money, not less than 
$12,500, and it may be more, with Davis and Haggerty for the purpose 
of concealing the same, and hindering and delaying his creditors, which 
sum of money, or a part of it, was deposited in the Security Bank, 

T 1. Supplemental and ancillary proceedings and relief In fédéral courts, 
see note to Toledo, St L. & K. R. Co. v. Continental Trust Co., 36 a O. A. 
185. 

123 F.— 21 
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and either remains in that bank or has been paid out by the parties 
aforesaid. 

Heretofore, and some days ago, an application was made to the 
Circuit Court of the United States in this district by "a pétition" or 
bill in equity by the trustée against thèse same parties, in which, in a 
gênerai way, and without any spécifications of facts, the san;ie , alléga- 
tions were made as to the deposit of the money, and that court was 
asked for an injunction to restrain them from paying over the money 
to the bankrupt, and for such gênerai relief as the trustée might be 
entitled to in a court of équity. Because of certain defectS and imper- 
fections in the bill not necessary to mention, because of the fact that its 
statements were too gênerai and indefinite, and also because it did not 
appear that that bill was filed in aid of any action at law or other pro- 
ceeding by the trustée tbrecover the money, but was only an invoca- 
tion of what was called in thë bill the ancillary jurisdiction of that court 
in aid of the bankruptcy proceedings in Colorado, the application for 
injunction was refuséd; whereupon the bill was withdrawn, and the 
pending application was made to this court. 

There seemà to bë prevailing some misapprehension on the subject 
of ancillary jurisdiction in bankruptcy, several similar applications 
having been made of late on the supposed theory that every District 
Court of the United States possesses the power under the bankruptcy 
statute to aid bankruptcy proceedings in every other District Court 
engaged in the administration of bankruptcy assets. In one case we 
were asked to take summary possession of certain race horses found 
within this district alleged to belong to a bankrupt in one of the Dis- 
trict Courts of Missouri, and to enforce their immédiate delivery to 
the trustée în bankruptcy for removal to Missouri, which application 
also was refused, as this must be. 

The elastic or expansive quality of the word "ancillary" is misleading 
possibly in relation to this subject, and care must be had not to mis- 
apply the practîce of proceedings known in the gênerai law as an- 
cillary to the practice under the bankruptcy statute. If one hâve an 
action at law pending, he may file a bill of discovery in equity or a bill 
for some other équitable relief in aid of his action at law, and this bill 
is auxiliary to his action at law, and in a certain sensé ancillary. So, 
if one hâve a judgment at law, and his exécution thereof be obstructed 
or hindered, he may file a bill in equity to remove the obstruction, or 
to subject assets which the exécution otherwise will not reach, and 
this and similar proceedings are auxiliary, and in a certain sensé an- 
cillary; and, in the peculiar relation of the jurisdiction of the fédéral 
courts tô the citizenship of parties, this principle of ancillary jurisdic- 
tion is somefîmes resorted to for sustaining supplemental litigation 
involving a jurisdiction which otherwise a fédéral court could not 
maintain; as, where the judgment at law is between a plaintiflf and dé- 
fendant of adverse citizenship, but the subséquent bill in equity in- 
volvès a contrbversy between citizens of the same state, of whom the 
fédéral courts could havfi no jurisdiction, the proceeding is treated as 
a continuation of the suit at law and ancillary to it. Such a proceed- 
ing is treated as founded on the adverse citizenship of the original 
parties, this being an enlargement of the doctrine of ancillary jurisdic- 



IN RE WILLIAMS. 323 

tion to meet the exigencies of that case. Again, where there îs a fore- 
closure of a railroad mortgage covering a line of road running through 
many states, if not as a matter of right, certainly as a matter of comity, 
the plaintiff may apply to the fédéral courts in another state to enter- 
tain an identical bill for foreclosure, to appoint the same receiver, and 
to enter identically the same orders of administration in foreclosure 
proceedings as are taken in the court of original cognizance. This 
also is an enlargement of the practice of ancillary or auxiliary juris- 
diction to meet the exigencies of the case, and the enlargement of a 
jurisdiction which courts of equity hâve in modem times assumed in 
such cases. Also, cases may be found, like the administration of the 
"insolvent" assets of a building and loan association, where resort 
has been had to such auxiliary proceedings as are common in railroad 
foreclosures ; but this last assumption of jurisdiction is regarded as 
more doubtful, and when we come to consider the dominant power that 
every state has over the insolvent assets situated within the boundaries 
of that state to administer the same, independently and according to 
its own laws of insolvency, such a jurisdiction is exceedingly question- 
able. 

It is not necessary to go into the technicalities of any of thèse ex- 
amples of ancillary or auxiliary jurisdiction, because the existing 
bankruptcy statute is absolutely destitute of any hint of such a juris- 
diction in aid of proceedings in bankruptcy pending in another dis- 
trict or court of bankruptcy. Possibly, Congress might hâve adopt- 
ed such a scheme of bankruptcy, and might hâve made every Dis- 
trict Court in the United States a kind of administrator ad col- 
ligendum of the assets within that district in aid of the original 
court of bankruptcy charged with the administration of the bank- 
rupt's property; but Congress has donc no such thing, and there- 
fore the District Courts in the several states hâve no such ancil- 
lary or auxiliary jurisdiction as has been invoked by thèse applica- 
tions. The scheme of the bankruptcy statute is that the trustée is 
equipped with the fullest possible title to ail property of the bankrupt, 
to ail his rights, remédies, and causes of action, and certain spécifie 
causes of action hâve been created for him or given by the statute, as 
where he may bring suits that the creditors only could hâve brought 
without the statute. Besides he is armed with ail the légal rights 
and remédies that the bankrupt had or that any other owner might 
hâve to enforce his title and his rights of action, and thèse he is re- 
quired to use for the collection of the property and assets of the bank- 
rupt under the guidance of the court which appoints him. He may 
bring his action of replevin for his race horses or other property ; or 
his action at law for the recovery of money ; or his bills in equity for 
the enforcement of trusts or other équitable remédies ; or his libels in 
admiralty, where that jurisdiction applies ; and he must resort to the 
courts of the states, or to the fédéral courts in other states, according 
to his right to enter each or either of them, for enforcing whatcver 
remédies he may hâve as owner of the bankrupt's estate, and to bring 
whatever causes of action may be necessary ; and this is ail he can do 
in the collection of the bankrupt's property for the payment of his 
debts. Simply because he is trustée in bankruptcy, or simply because 
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he is engaged in the administration of a bankrupt's estate in one dis- 
trict, he is not authorized to go to another district, or to a bankruptcy 
court in another district, and ask for ancillary or auxiliary aid of any 
kind which is not comprehended within the same légal and équitable 
remédies belonging to other owners, as above set forth. Judge Trie- 
ber of the District Court of Arkansas has taken this view of the sub- 
ject in a case involving this very bankruptcy, and with that judgment 
I fuUy côncur. Re Williams (D. C.) 120 Fed. 38. Hence the ap- 
plication that has been made for an order to be entered hère for the 
examination of the parties above mentioned and the accompanying 
subpœna to enforce the same must be refused. 

The order that is desired for an examination of the parties, as above 
mentioned, should, in my judgment, be made by the court of bank- 
ruptcy in Colorado having charge of the administration of this bank- 
ruptcy estate. In the case of Hassenbusch, not reported, but affirmed 
in Re Hassenbusch, 108 Fed. 35, 47 C. C. A. 177, this court, in re- 
fusing an order for the extradition of the bankrupt from a district 
in Missouri to this district for the purpose of an examination, under 
sections 9, 10, and 21 of the bankruptcy statute (Act J|ily i, 1898, 
30 Stat. 549, 552, c. 541 [U. S. Comp. St. 1901, pp. 3425, 343o]) had 
occasion to suggest that although in the imperfect législation of the 
existing statute no spécifie provision has been made for the examina- 
tion of absent bankrupts or witnesses similar to that contained in sec- 
tion 26 of the act of March 2, 1867, 14 Stat. 529, c. 176, Rev. St. §§ 
5086-5089, yet such an examination could be had under section 21 
of the existing act ; and I believe an order for the examination of 
Hassenbusch in Missouri was subsequently made by this court, but 
of that I am not quite assured. Commenting on the provision of 
Rev. St. §§ 5086-5089, this court said in that opinion: 

"Although I flnd no Identleal or slmllar provision for the examination of an 
absent bankrupt In the act of 1898, uniess as before suggested It may be com- 
prehended in section 21 (b) of that act, yet it Is not Impossible that under 
the broad provision of section 2 (15) the bankruptcy courts may now adopt 
the same mode and exercise the same power as that speciflcally defined in 
Rev. St. § 5088, of the act of 1867. Such a power and such an order would 
be far more consonant with the letter and splrit of section 2 (15) of the act 
of 1898 (Bankr. Act July 1, 1898, 30 8tat. 545, 546, c. 541 [U. S. Comp. St. 1901, 
p. 3420]), than the assumption of any power under section 9 (b) and 10 of 
removing a bankrupt from another district for examination before the court 
or référée, when he had not become amenable to such a process by departîng 
from the district after a warrant for his détention had been Issued in ac- 
cordance with the provisions of section 9 (b)." 

I hâve no doubt that the same power exists, under section 21b of 
the act of 1898, in a court having charge ôf the administration of a 
bankrupt's assets, to order that any other person having knowledge 
"concerning the acts, conduct or property of a bankrupt," but who ré- 
sides beyond the district or state and more than 100 miles from the 
court, shall be examined before a commissioner appointed for the pur- 
pose, concerning that knowledge, and that parties so ordered to be 
examined may be compelled by the proper process, as in other cases, to 
testify fully in regard theréto. I hâve no doubt, indeed, that if section 
21 were not in the statutes of 1898 the court in Colorado would hâve 
this power under the gênerai law. It was decidëd under the act of 
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1867, in Re Dunn, 9 Nat. Bankr. R. 487, s. c. sub nom. In re Wild, 
12 Blatchf. 42, Fed. Cas. No. 4,173, that the provisions of that act for 
the taking of testimony of absent witnesses were so spécifie that the 
authority to talce their testimony under the gênerai law was excluded, 
and that such an examination must be had under the act of 1867, and 
not otherwise. If that be sound in judgment, then the want of such 
spécifie directions under the act of 1898 restores the gênerai law. And 
that gênerai law is one applicable to ail courts, those of bankruptcy as 
others, for procuring the testimony of witnesses residing eut of the 
jurisdiction or more than one hundred miles from the place where the 
court is held. 

Dépositions de bene esse may be taken according to Rev. St. § 863 
[U. S. Comp. St. 1901, p. 661], or a dedimus potestatem may be 
issued under Rev. St. § 866 [U. S. Comp. St. 1901, p. 663], and sub- 
pœnas may run to any district within a hundred miles. Rev. St. 
§ 876 [U. S. Comp. St. 1901, p. 667]. Ample provision is made by the 
Rev. St. § 868 [U. S. Comp. St. 1901, p. 664], for the issuance of a 
subpcena by the clerk of any court of the United States where the 
witness résides to take the testimony of such absent witnesses before 
a commissioner appointed by the court where the proceedings are 
pending, and a neglect or refusai to attend or testify can be enforced 
by the judge of the court which issues the subpœna ; also subpcena 
duces tecum may be had and enforced in such an examination (Rev. 
St. §§ 868-869 [U. S. Comp. St. 1901, pp. 664, 665]). There are spé- 
cial provisions applicable to courts of equity in Rev. St. §§ 862, 917 
[U. S. Comp. St. 1901, pp. 66r, 684], and Equity Rules 67, 71, which 
definitely and particularly regulate the practice of taking testimony in 
equity cases, i Bâtes' Fed. Eq. Pr. §§ 390-423. 

Under the bankruptcy act of 1867, Rev. St. §§ 5003-5006, and 
Rev. St. §§ 5086-5089, somewhat more spécifie provision was made 
for the examination of absent bankrupts and witnesses than is found 
in the act of 1898, under section 21 and other sections pertinent thereto. 
But under section 30 of the act of 1898 (Bankr. Act July i, 1898, 30 
Stat. 554, c. 541 [U. S. Comp. St. 1901, p. 3434]), the Suprême Court 
has the same power to make ail necessary orders and rules upon the 
subject as that court has to make such orders and rules in equity cases. 
By General Order 37 in Bankruptcy, 89 Fed. xiv, 32 C. C. A. xxxvi, it 
has been provided that the equity practice shall be followed in ail 
cases not otherwise provided for; and General Order 22, 89 Fed. 
X, 32 C. C. A. XXV, has somewhat regulated the practice of taking 
testimony in cases pending before a référée ; but the Suprême Court 
does not seem to hâve especially regulated the practice of taking the 
testimony or an inquisitorial examination of absent bankrupts and wit- 
nesses. But evidently the ordinary equity practice is the proper meth- 
od of taking such testimony, and under that practice it is as compétent 
for the court of bankruptcy having charge of the administration of the 
bankrupt's estate as other courts to direct that absent witnesses shall be 
examined by a commissioner especially appointed for the purpose, pro- 
ceeding under the gênerai equity rules in that behalf, and enforcing tbe 
order in accordance with the provision of section 868, Rev. St. Such 
was the course pursued in Re Carley (D. C.) 106 Fed. 862, and there is 
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scarcely any question that that is the proper practice. The spécial 
provisions of the act of 1867 on this subject, already referred to, were 
almost identical with the equity rules in this method of practice, and 
when that statute made no spécifie provision the gênerai law in other 
cases for taking such testimony was foUowed. Re Woodward, 8 
Ben. 112, Fed. Cas. No. 18,000. It would seem that the gênerai law 
was apphed under the act of 1898 in Re Hemstreet (D. C.) 117 Fed. 
568. A similar provfsion for the examination of witriesses "out of 
England" is found in section 27 of the English act of 1890, Williams, 
Bk. 87; and, manifestly, it is an essential feature of every bankruptcy 
statute to make provision for the examination of bankrupts and wit- 
nesses when they are beyond the jurisdiction, but this is done under 
the direction of the court having charge of the bankruptcy proceed- 
ings, and not by any ancillary or auxiliary proceedings in other courts, 
in the légal acceptation or meaning of those terms. 

It is proper to remark hère that the ordinary provisions of law for 
taking the testimony of absent witnesses contemplate their examina- 
tion as witnesses to prove definite issues made by the pleadings in the 
case in which they are examined as witnesses. But in bankruptcy 
proceedings, while the scope of Iheir examination is much broader, 
the purpose is none the less definite, although peculiar to bankruptcy 
proceedings. While they are witnesses in every sensé of the word, 
they are examined inquisitorially for the purpose of discovering what 
gênerai or spécifie knowledge they hâve of the bankrupt's àflfairs and 
property; or, to use tlie langùage of section 21 of the act of 1898, 
they are examined at large "concerning the acts, conduct, or property 
of a bankrupt." There may be no action at law or bill in equity or 
libel in admiralty or other like proceeding in which they are examined 
as witnesses upon issues made by pleadings in the ordinary way ; but 
there is pending, in the bankruptcy court upon pleadings appropriate 
to that purpose, the administration of a bankrupt estate about which 
the trustée needs information from those who hâve knowledge of the 
bankrupt's affairs, and every bankruptcy System provides for an in- 
quisitorial examination of ail those wherever présent who hâve such 
knowledge. It is this kind of examination which is provided for by 
the bankruptcy statute and procured by the ordinary practice for the 
taking of thè .testimony of witnesses when they réside beyond the juris- 
diction of the courti Re Howard (D, C.) 95 Fed. 415; Re Fixen 
(D. C.) 96 Fed. 748; Re Foerst (D. C.) 93 Fed. 190. 

The trustée should apply to his own court in Colorado for a proper 
order directing the examination of the witnesses residing in this dis- 
trict ; it is not compétent for this court, according to its practice, to 
make such an order. 

Application refused. 
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BARTRAM BEOS. v. UNITED STATES. BENJAMIN H. HOWELL, SON 
& CD. V. SAME. AMERICAN SUGAR RBFINING 00. T. SAME. 

(Circuit Court, S. D. New York. May 4, 1903.), 

Nos. 2,918-2,920. 

1. CusTOMS DuTTEa— StiGARS — Method of Testino. 

Paragraph 209 of the tariff act of 1897 (Act July 24, 1897, c. 11, 30 Stat. 
168 [U. S. Comp. St. 1901, p. 1647]), flxlng the duty on raw sugars, etc., 
'testlng by the polarlscope not above serenty five degrees," with an in- 
crease for each degree above that shown by the polariscopic test, must 
be construed as meaning the polariscopic test whieh had at the time of 
the passage of the act been in commercial use for 20 yeara, and had 
been employed under prlor tariff acts since 1883, by whieh the actual 
reading of the scale was taken as the value of the sugar for sale or 
duty purposes; and the Seeretary of the Treasury was not authorized 
to adopt the différent method of making such test whieh had been used 
for two years under the sugar bounty act of 1890 (Act Oct. 1, 1890, c. 
1244, § 1, Schedule E, par. 231), by whlch certain arbitrary corrections, 
determined mathematically and varying with the température at whieh 
the test was made, were added to the scale readings. While it Is shown 
that, where the tests are made at a température différent from that at 
whieh the polarlscope is standardlzed, such corrections glve more nearly 
accurate percentages of the actual sucrose in the sample tested, it also 
appears that the resuit is still inaccurate, and It must he presumed that 
Congress Intended the use of the well-known commercial test ' 

Appeals by the Importers from a Décision (G. A. 4386) of the Board 
of General Appraisers Whieh Affirmed the Classification by the Col- 
lecter of the Importations in Question. 

John E. Parsons, for Importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The appellants herein îmported in 
1898 certain sugars, on whieh duty was assessed under the provisions 
of paragraph 209 of the tariflf act of 1897 (Act July 24, 1897, 30 Stat. 
168, c. II [U. S. Comp. St. 1901, p. 1647]). The pertinent portion 
of said paragraph is as foUows : 

"209. Sugars not above number slxteen Dutch standard In color, tank bot- 
toms, sirups of cane julce, melada, concentrated melada, concrète and concen- 
trated molasses, testing -by the polarlscope not above seventy five degrees, 
ninety-five one-hundredths of one cent per pound, and for every addltlonal 
degree shown by the polariscopic test, thlrty-five one-thousandths of one cent 
per pound addltlonal, and fractions of a degree in proportion. • • *" 

The importers protested, the board of gênerai appraisers over- 
ruled their protests, and the importers hâve appealed to this court. 

A considérable portion of the record and the greater portion of the 
briefs are devoted to a discussion of expert scientific testimony con- 
cerning the polariscope and the comparative accuracy of various tests 
made therewith. The polariscope referred to in said act is an instru- 
ment so adjusted that, when a ray of polarized light passes through 
a tube fiUed with a certain solution of sugar, the scale indicates the 
percentage of pure sugar. At the time of the passage of the act in 
question the polariscopic test of the value of sugar had been in com- 
mercial use for some 20 years. The tariff act of 1883 provided for 
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its use by the government in ascertaining duty, and in the Treasury 
Régulations then promulgated thè nlëthods previously in commercial 
use were specifically adopted. It was referred to in the tariff act of 
1894, and down to the passage of the açt in question the results ob- 
tained by this method were the only ones used in connection with the 
sale or importation of sugar. But under the sugar bounty act of 
Oct. I, 1890 (Act Oct. I, 1890, 26 Stat. 583, c. 1244, § 231), which 
provided for a bourity on domestic sugar under rules and régula- 
tions to be approved by the Treasury Department, a new method of 
applying the polariscopic test was adoptëd, and this method continued 
to be used during the twoyears that said act remained in force. Up- 
on the passage of the act hefe in question, the Treasury Department 
promulgated régulations for the use of the polariscopic test, which, 
for the purposes of this discussion, may be assumed to be the same 
as those applied under the act of 1890. The resuit of thèse later 
modified tests is to oblige the importer to pay higher duties than 
those enacted under the earlier tests. Against the payment of thèse 
higher duties the importeirs hâve protested, and the question of the 
validity of said regulatipns is the one presented herein. 

The distinction between the earlier and later method may be stated 
with sufficient accuracy for the purpose of this discussion as follows : 
Under the old, or as it h'as been termed the "commercial," System, 
the actual readings of the scale on the eyepiece of the polariscope 
were taken as showing the actual value of the sugar for sale or duty 
purposes ; that is, the test was one made by reading by the eye. In 
the case of disagreement in the tests between the parties in interest, 
a settlement was reached by a third or compromise test. Under the 
later Treasury method, the test is not absolutely determined by the 
eye, but the régulations provide that the reading must be corrected 
by certain arbitrary additions as prescribed in a table prepared by 
tiie officers of the government, and that duty must be paid upon such 
increased value as shown by such corrections or additions. 

Counsel for the importers contend that the term "testing by the 
polariscope" had a well-settled commercial meaning at the time of 
the passage of the act of 1897, that this innovation upon the previous 
practice is not justified, and that the use of thèse régulations prior 
to the passage of the act of 1897, under the bounty act of 1890, for 
two years, for the benefit of domestic producers only, and which 
was discontinued in 1894, does not suffice to give a différent commer- 
cial meaning to said term. They show that no such method is prac- 
ticed anywhere else in the civilized world, except in British Guiana, 
and that as a resuit of thèse so-called corrections or additions nearly 
one-third of the pure refined sugars brought to the port of New York 
show the absurd and impossible resuit under said test of being more 
than chemically pure. The testimony of one of the witnesses for the 
government (Ernest W. Chapman, government polariscopist) on 
this point is as follows : 

"Q. Since the régulations ot October 17, 1897, went Into elïect, what re- 
Bults hâve you found In respect to the testing of reflned sugars? A. We 
found that the tests run 99.7 to 100.2 or 100.3. Q. How many cases hâve 
you found in testing foreign sugars -where the tests run over 100 ? A About 
30 per cent 100 or over. Q. Does the record show that they tésted over 100? 



BARTEAM BROS. V. UNITED STATES. 329 

A. No, sir. Q. What does the record show? A. 100. Q. Why do you put 
on record that the test was 100? A. I didn't think it would look well to 
report theœ. Q. What is your expérience wlth regard to testing the same 
cbaracter of sugars under the prevlous régulations? A. Seldom we had a 
sugar tested over 100. Q. Did yôu ever have any that tested over 100? A. 
Xot that I recall. Q. What was the hlghest average? A. About 99.8, pos- 
sibly." 

In this connection it may be noted that the Treasury Régulations 
of 1897 provide as follows: 

"A variation of .02 degrees from the established values may be allowed 
for errors of observation, température, etc." 

Counsel for the United States défend thèse régulations chiefly on 
the ground that there is a variation in the reading of the polariscope, 
according to variations in température at the place where the sugar 
is tested, and that the corrections and additions provided for by the 
régulations merely consist in an addition of .3 per cent, for each 10 
degrees Centigrade of température above that at which the polari- 
scope is standardized, and that in this way the actual amount of pure 
sucrose in each sample is more accurately determined than was the 
case under the old eye test. Despite the véhément protests and 
expert testimony on the part of plaintififs to the contrary, I think this 
contention of the government is sustained by the prépondérance of 
proof. It is not proved, however, in the cases where pure sugar tests 
over 100 per cent., in which case, as has been shown, duty is assessed 
only upon 100 per cent. 

While the corrections and additions do not necessarily furnish an 
accurate test in any case, an eye test at 17.5 degrees Centigrade does 
furnish an accurate test. On this point counsel for the United States 
says : 

"We are ail agreed that If the polariscope be standardized at 17.5 degrees 
0., and the solution be made up and the polarlzation [test] be made in a room 
at the same température, the reading of the polariscope (having first properly 
regulated it) will give us the true polariscopic test (saccharine value) of the 

sugar." 

The position of the government herein is shown by the following 
quotation from the Treasury Régulations: 

"79. The expression 'testing • * • degrees by the polariscope,' occur- 
ring in the act, Is construed to mean the percentage of pure sucrose con- 
tained in the sugar as aseertained by polarmetrlc estimation." 

The question presented is whether the Treasury Department was 
justified in so interpreting the statute of 1897 as to provide that "test- 
ing by the polariscope" should mean a correction of such tests by 
figures, which, under varying températures, would show an inaccu- 
rate, but more nearly accurate, percentage of the amount of sucrose 
in a sample than was shown by the tests which, except under the 
bounty act, had universally prevailed in this country for upward of 20 
years. I think the end sought does not justify the means used. The 
well-settled meaning which "testing with the polariscope'* had at the 
time of the passage of the act could not thus be violently changed by 
mathematical "corrections and additions," without évidence that Con- 
gress fntended such a change. Especially must this be so when. 
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as in this case, the'iise of the table not bnlydoes not necessarily 
produce actually accurate résulta, but leads to the statement of chem- 
ical impossibilities. 

The point bas not been made on the argument, and it is perhaps 
irrelevant, but no reason is perceived wby, if the government desires 
to secure uniformity and accuracy, it should not take its tests, or pro- 
vide that they should be takeil, at the température at which its in- 
struments are standardized. 

The décision of the board of gênerai appraisers is reversed. 



ATLANTIC & M< G. S. S. CO. v GUGGENHEIM et al. 
(District Court, S D New York. June 9, 1903.) 

1 Shipping — Action for Dbmcrbage — Dépenses. 

Under a contract for the carriage of a number of cargoes of coke be- 
tween certain ports by two vessels, whlch provided that the vessels 
should be kept a regular perlod apart as much as possible, where the 
vessels were acceptedand, Ipaded when tendered, and the freight was 
paid, wlthout any protest or objection, although they were not kept a 
regular perlod apart, abd no damage Is shown to hâve resulted, the 
shlpper carinot set up such breach of the contract In défense to an action 
for demurrage. 

2. Same. 

Under a provision of a contract of affrelghtment requirlng the shlpper 
to load the cargo as fast as the vessels can recelv.e the same, adverse 
weather conditions are not a défense to an action to recover demurrage 
for a fallure to comply with such stipulation. 

In Admiralty. Action for demurrage. 

Convers & Kirlin, for libellant. 

Wheeler, Cortis & Haight, for respondents. 

ADAMS, District Judgè. This is an action brought by the libel- 
lant to recover from the respondents $2,267.50 demurrage, alleged to 
be due under a contract between the parties, engaged in business in 
New York City, which is found in the following letters: 

"New York, July 28, 1898. 

"Messrs. M. Guggenhelm's Sons, -New York Olty— Dear Sirs: We beg to 
conflrm the arrangement wlth you to the effect that you will fumlsh us with 
a full cargo of Coke for three trips eaich of two schooners (to be named 
hereafter) of thé capacity of about 1250 gross tons coke each. on the following 
terms, vlz.: 

"The Coke to be loaded at Pensacola, Fia,, free on board vessels as fast 
as they can reçoive same, trlmmlng to be pald by us, — and to be delivered 
free Into rallway cars at Tampico, Mex., you paying freight to us in New 
York at the rate of $2.25 (two dollars and twenty-flve cents) U. S. C'y per 
gross ton delivered, on recelpt of évidence of delivery. 

"It Is understood that we shall not be requlred to absorb any new dues 
or other new charges which may be indposed at Tampico by the Mexican 
Government other than those now existing. 

"The first vessel is now about to leave Boston for Baltimore to load for 
Tampico, and proceeds thence, to Pensacola, llght, to enter on this contract. 
The second vessel to follow about t^p or three weeks later. We are to keep 

ITl. Demurrage, see notes to Kandall V. Sprague, 21 C. C. A. 337; Hager- 
man v. Norton, 46 C. O. A. 4. 
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the vessels a regular period apart as mucb as possible, giving you full in- 
formation as to tlieir movements. 

"Your confirmation of the above understanding will constitute a contract 
between us. 

"Yours very trulv. Atlantic & Mexican Gulf S. S. Co., 

"By [Signed] E. W. Gould, Président." 

"New York, July 30th, '98. 
"Atlantic & Mexican Gulf Steamship Ce, 27 Williams Street, City— Dear 
Sirs: We are in receipt of your favor 28th inst., and beg to conflrm the ar- 
rangement specifled therein, for the furnishlng of two schooners, three trips 
eaeh, for full cargoes of coke from Pensacola, Fia., to Tampico, Mexico, at 
freight rate of $2.25 per gross ton, delivered free into rallway cars at Tam- 
pico, Mexico. 

"Yours very truly, M. Guggenheim's Sons." 

At the time of the making of the contract, the libellant had op- 
tions on two schooners, the Eva B. Douglas, of 1040 registered ton- 
nage, and the Cassie F. Bronson, of 952 registered tonnage, which 
it exercised upon the completion of the contracts with the respond- 
ents. The vessels were delivered to the libellant at Pensacola on 
January I7th and 20th, 1899, and the libellant and the respondents 
then entered upon the performance of their contract. The schooners 
were duly loaded by the respondents and proceeded to Tampico, 
where they discharged their respective cargoes and returned for the 
second loads. 

The libellant claims that the Douglas was in readiness to load the 
second time on the i8th of February but the loading was not com- 
pleted so that she could sail before March ist and 8 days' demurrage 
became due at the rate of ten cents per registered ton, amounting 
to $832, and that the Bronson was in readiness to load at noon on 
the 2ist of February but the loading was not completed until March 
loth about 2 P. M., and 15 days' demurrage became due at the same 
rate, amounting to about $1450. 

There is no dispute about the loading on the first or third trip. 
The defences as to the second trip are, in substance : (i) That the 
détention in loading was primarily caused by the libellant's delay in 
getting the vessels to Pensacola, bringing the time of loading into 
winter weather, which at the time of the second trip, had become 
very severe, thus making it impossible for the respondents to provide 
the cargo promptly ; (2) that the vessels were not kept by the libel- 
lant at a proper interval apart as agreed in the provision of the con- 
tract, "We are to keep the vessels a regular period apart as much as 
possible, giving you full information as to their movements," and 
delay was caused thereby; and (3) that the amount of demurrage 
claimed is excessive. 

I. It is conceded by the respondents that they did not avail them- 
selves of any right of cancellation they might hâve had but they 
contend that they did not by their conduct deprive themselves of a 
right to claim damages for a breach of the contract and to set them 
up by way of defence in this action, citing Scrutton on Charter Par- 
ties (4th Ed.) p. 60. The principle involved is there stated: 

"The breach of a condition précèdent being waived by one party In so far 
that he does not repudiate the contract couverts the condition précèdent into 
a simple term of the contract, its breach giving an action for damages." 
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The respondehts, however, hâve not proved that they had suffered 
any damages, nor do they seek to ofïset any daim of that character, 
but to defeat the libellant's right of action or to substantially reduce 
its recovery. It is not clear that they would be entitled to do so, 
if there were any merit in the claim, which is doubtful. The respond- 
ents accepted the vessels and loaded them, without demur or protest, 
and paid the freight earned on ail three trips without a suggestion that 
there had been any breach of contract or that they had sufifered any 
damages by reason of the late arrivai of the vessels at Pensacola. 

2. It appears that the libellant did what it could to keep the vessels 
apart. On the fîrst trip, the Douglas arrived at Tampico, en route 
to Pensacola, October 30th, and the Bronson, November 24th. After 
that the vessels were delayed by congestion of traffic there, so that 
they were not kept apart to the full extent of the specifîed time but 
there was no absolute covenant that they should be. The agree- 
ment, as quahfied by the phrase "as much as possible," in connection 
with the provision concerning information to be given to the respond- 
ents, was performed. Full information, to the extent of the libel- 
lant's power, was given to the respondents of the vessels' movements 
and spécifie three weeks' notice of the second trip of each vessel. The 
delay in loading was not caused by any delay in arriving but by the 
failure of the respondents to provide the agreed cargo. 

Weather conditions, even if adverse, would not affect the obliga- 
tion of the respondents to perform their stipulation to load the ves- 
sels as fast as they could receive the cargoes. Kearon v. Pearson, 
7 H. & N. 386. 

3. With the defences eliminated, it is not clear for what amount the 
libellant is entitled to a decree. This question will be referred to a 
commissioner for examination and report, unless the parties can 
agrée upon the proper sum. 

Decree for the libellant, with an order of référence. 



MORSE mONWOEKS & DRY DOCK 00. v. LUCKENBACH. 

LUCKENBACH v. MORSE lEONWORKS & DRY DOCK CO. 

(District Court, S. D. New York. June 1, 1903.) 

1. Admiraltt — RB(^uiBiNa SKonHiTY FBOM Rkspondbnt in Oross-Libbl— Fiftt- 
Thikd RoiiS. 

Admiraîty ruje 53, providlng that when a cross-Ubel is filed on a coun- 
terclaim the respondents in the cross-Ubel shall give security to respond 
in damages, "unless the court on cause shown shall otherwlse direct," 
and that proceedlngs on the original libel shall be stayed until such se- 
curity shall be given, is ibroad enough to cover cases where the original 
libel is in personam, ,b^ such security will not be requlred where it 
would be manifestly uniust, as where it appears from the pleadings and 
proofs that the claim of tiie cross-libelant is not one upon which he can 
/ recover an affirmative judgment. 

In Admiraîty. Motion to stay proceedings. 

Blandy, Mooney & Shipman (Martin A. Ryan, advocate), for libel- 
îafit and respondent. 
Peter S. Carter, for respondent and cross-libellant. 
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ADAMS, District Judge. This is a motion on the part of Lewis 
Luckenbach, the cross-libellant, to stay the libellant's proceedings 
iintil it shali, as respondent in the cross-Hbel, give security for the 
damages claimed in the cross-Iibel. 

The action is in personam to recover from Luclcenbach (i) a bal- 
ance of $950, claimed to be due for work, &c., on the steamship 
"Saale," and (2) a balance of $34,803.45 claimed to be due for work, 
&c., on the steamship "Styria." 

The defences seem to be, (i) an ofïset claimed to amount to $800 
for damages arising from delay in performing the work upon the 
Saale, and, (2) a déniai that $34,803.45 was the balance due on the 
Styria and a claimed offset of $22,100 for damages arising from delay 
in performing the work upon her and a further sum of $248.98 for 
materials furnished the libellant, making a total claimed offset of 
822,348.98, as opposed to the libellant's claim of $34,803.45, which 
is denied to be correct, but what balance is due, apart from the offset, 
is not stated. 

It is' urged by the cross-libellant that he is entitled to security under 
Admiralty Rule 53, which provides: 

"Whenever a cross-libel is filed upon any counterclaim, arising ont of the 
same cause of action for wiiieli the original libel was filed, the respond'ents 
in the cross-IIbel shall glve security In the usual amount and form, to respond 
in damages, as claimed in said cross-libel, unless the court, on cause shown, 
shall otherwise direct; and ail proceedings upon the original libel shall be 
stayed until such security shall be given." 

The argument advanced is, that the rule provides alike for actions 
in rem and in personam and that, therefore, in the latter class of ac- 
tions, notwithstanding the libellant has no security for his claim, the 
respondent can stay the proceedings until security be given to him. 
The following cases hâve been referred to me in support of the con- 
tention, viz. : The Steamer Bristol, Fed. Cas. No. 1,889, 4 Ben. 55; 
Compagnie Universelle du Canal Interocéanique v. Belloni et al. (D. 
C.) 45 Fed. 587 ; The Electron (D. C.) 48 Fed. 689. 

In The Bristol, a libel in rem was filed against the steamer to re- 
cover damages sustained by the owner of the bark George S. Brown, 
in a collision between those vessels. A cross-libel in rem was filed 
by the claimants of the steamer to recover the damages sustained by 
them in the collision and they moved for a stay of proceedings under 
the rule, until security should be given by the respondent (the orig- 
inal libellant). It was held that it was not intended by the rule to 
give the court jurisdiction of a vessel without a seizure and, as there 
were no proceedings in personam, the motion should be denied. 
Judge Blatchford said (page 57): 

"The objeet of the rùle is to compel the appearance and giving of security 
by a respondent in a cross-libel in personam, in cases where it does not 
appear proper that he should be relieved from giving such security." 

In the Compagnie, etc., v. Belloni et al., the original action was 
brought by Belloni et al. in personam and the respondent had given 
security, probably by agreement to avoid the seizure of its property 
by proceedings in foreign attachment, before it moved for the se- 
curity in the cross-libel, which was ordered to be given. 
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In The Electron, a libel in rçm had been filed agaînst the vessel 
and the claimant had given security. He then filed a cross-libel in 
personam and the first action was stayed until it was given. It was 
an ordinary case of the application of the rule. 

The cases cited are not in point hère. 

It has been doubted whether the rule applies where the original 
action is in personam and no security is required of the respondent 
(Franklin Sugar-Refining Co. v. Funch [D. C] 66 Fed. 342), but it 
seems broad enough to cover ail the cases where a cross-libel is filed 
and the application for security is within its provisions (Genthner v. 
Wiley [D. C] 85 Fed. 7^7; The Highland Light [D. C] 88 Fed. 
296). It is, however, left to the discrétion of the court to see that 
no injustice is donc in enforcing the rule in the provision that the 
security shall be given "unless the court, on cause shown, shall other- 
wise direct," the burden being upon the respondent in the cross-libel 
to show circumstances which would make the application of the rule 
unjust. Empresa Maritima a Vapor v. North & South American 
Steam Navigation Co. (D. C) 16 Fed. 502, 504. 

From the pleadings and the affidavits filed hère, I regard it as 
doubtful if the cross-libellant has any claim upon which he can re- 
cover an affirmative judgment. In one of his affidavits, he says 
that before the action was commenced, attempts were made between 
the parties to adjust the difficulties existing between them, and an 
agreement was rèached to ofïset their respective daims, which was 
not, however, carried out, because the président of the Morse Com- 
pany failed to appear in conformity with an arrangement to exécute 
a written agreement. This is denied by the président of the Morse 
Company, who says that the negotiations related to some extra work 
claimed and the question was whether such work should be set ofî 
against Luckenbach's claims. Taking, however, the cross-libellant 's 
own contention that he was willing to abandon his entire claim if the 
Morse Company would do likewise, and considering the facts set forth 
in the other papers, I am convinced that it would be unjust to apply 
the rule hère. 

Motion denied. 



DOHERR V. HOUSTON et al, 
(District Court, S. D. New York. June 5, 1903.) 

1. SHIPPING— LiABILITT FOR NEGLIGENT StOWAGE. 

It is Incumbent upon a carrier who accepts goods knowlnj: them to 
be of a eharacter requlring spécial care In stowlng to exercise such care, 
and he is liable for damage resultlng from a fallure to stow them in 
such place and in such manner ttiat they will not be Injured by the or- 
dinary contingencies of the voyage. 
S; Same — Packages of Fihbcrackers. 

A shipowner Md liable for damage to a shlpment of flreerackers on 
the ground of ilegligent stowage, where although the shlp encountered 
no unusUai pôrils on the voyage, and the packages were marked "frail" 
on the bill of lading, they were found broken open, aiid the contents in- 
jured, when tljey were delivered. 
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In Admiralty. Action for damage to cargo. 

Clarence R. Freeman (Avery F. Cushman, advocate), for libellant. 
Butler, Notman, Joline & Mynderse, for respondents. 

ADAMS, District Judge. This is an action which was brought to 
recover damages to some part of 300 packages of fire crackers, shipped 
by the libellant at New York, on the I2th of June, 1900, on the steam- 
ship Hilarius, of which the respondents were the managing owners, 
for delivery at Buenos Ayres. 

It appears that thèse ère crackers had corne to New York from 
China in the same packages in which they were shipped on the Hilarius 
and there is testimony to the efïect that they were delivered to the re- 
spondents in good order. The bill of lading contains the statement : 
"Pckgs. fire crackers frail." The exceptions in the bill of lading pro- 
vide : "* * * ; that the Carrier shall not be liable for any loss 
occasioned by * * * breakage * * * nor for any loss or 
damage arising from the nature of the goods or the insufficiency of 
the packages. * * *" 

When the libellant's goods were delivered at their destination, it 
was found that a considérable portion of them was seriously damaged 
by the packages being broken and the contents scattered and injured. 

The damage is alleged by the libellant to hâve been caused by certain 
heavy portions of the other cargo of the steamship being thrown upon 
the libellant's goods, either by the listing of the steamship, through 
unseaworthiness, or by négligent stowage. 

The respondents, admitting the damage, deny any unseaworthiness 
on the part of the steamship or any négligence in stowage. They al- 
lège that the damage was due to heavy weather and the périls of the 
seas and further rely upon the quoted exceptions in the bill of lading, 
alleging the libellant's cargo was insufficiently and improperly packed 
and protected and the damage was due to such cause. 

There is no évidence to sustain a claim of périls of the seas through 
extraordinary weather and that feature of the case may be left out of 
considération. 

It is not perceived in what way the possible original unseaworthi- 
ness of the steamship has upon the controversy, as she returned to 
port and remedied any original defects, so that when she left the sec- 
ond time, she was seaworthy and the cargo was then in the same con- 
dition as when shipped. 

The testimony shows that the packages were the customary ones 
used for merchandise of this description and the fact that they made 
a voyage from China, immediately prior to this shipment on the 
Hilarius, without material damage, is persuasive évidence of their 
sufficiency for the contemplated voyage, if properly cared for. The 
fact that they were described as "frail" in the bill of lading does not 
establish that they were unfit for the voyage. Such description is 
characteristic of this class of goods and does not indicate that thèse 
were différent from usual shipments. The use of the word, however, 
showed that the respondents knew that the goods required spécial 
care in stowing. In view of such knowledge and their acceptance of 
the goods, it was incumbent upon the respondents to stow them in such 
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places and in such manner that they would not be injured by the ordi- 
nary contingencies of the voyage. The David & Caroline, 5 Blatchf. 
266, Fed. Cas. No. 3,593; the Mississippi (D. C.) 113 Fed. 985; Id. 
(C. C. A.) 120 Fed. 1020. 

The circumstances seem to fully establish négligent stowage. The 
condition of the goods when discharged, indicated that they had been 
subjected to a heavy weight or pressure, which not only broke the 
packages but practically destroyed some of the contents. If the dam- 
age had been slight and confined to the packages, it would dénote 
négligence, because it was recognized that thèse were not the kind of 
packages that would sustain a heavy weight, and it was claimed by 
the respondents, that they distributed them as far as possible and put 
them on top of other cargo, so that they would not be subjected to 
danger from such source. It appears, however, that while the danger 
of piling the packages on top of each other to any great extent was 
obvious and, accordingly, in some places only two tiers were stowed, 
yet, in other. places there were at least six. Tiering so many pack- 
ages of goods of this class has been observed, in other cases, to cause 
some damage. But the crushing and destruction of some of the pack- 
ages and their contents point to still more négligent stowage in some 
respect which does not appear, but for which the condition of the 
goods when delivered, is sufficient to fix the responsibility upon the 
respondents. 

Decree for the libellant, with an order of référence. 



In re BROWN. In re DAVIDSON. In re AMTBR. 

(District Court, D. Colorado. June 16, 1903.) 

Nos. 574, 675, 510. 

1. Bankhdptcy— Time for Phovino Glaims— Composition with Crbditors— 

Bank'r. Act 1898, § 57, Àct July 1, 1898, c. 541, 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3443], provides that elalms again«t a bankrupt estate 
shall not be proved subséquent to one year after the adjudication. Sec- 
tion 12a, 30 Stat. 549 [TJ. S. Comp. St 1901, p. 3426] provides that the 
bankrupt may ofEer terme of composition "aftèr but not before he has 
been examined in open court, or at a meeting of his creditors." Clause 
"b" provides for a confirmation of the compositiSn after it has been ac- 
cepted by a majority of creditors "whose claims hâve been allowed." 
Clause "e" provides that, if the composition shall fall, "the estate shalî 
be adminlstered In bankruptcy as herein provlded." Held, that the fact 
that a composition was effected dld not extend the tlme glven a creditor 
to prove his clalm. 

Bicksler, McLean & Bennett, for petitioning creditors. 
Thomas & Thomas, for respondent. 
MuUer & Summerfîeld, for D. J. Davidson. 

HALLETT, District Judge. On pétition of certain of his creditors,. 
Max Brown was adjudicated a bankrupt April 29, 1901. Afterwards^ 
he offered terms of composition to his creditors, which were accepted 
by his creditors pursuant to section 12 of the bankrupt act (Act July 
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I, 1898, c. S41, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]) and the 
composition was confirmed December 2, 1901. As usual in such cases, 
not ail of the creditors of the bankrupt had proved their clainis at the 
time of the proceedings in composition, and the amount of money 
brought into court was sufficient to pay, not alone the claims then 
proved and allowed, but also such as might thereafter be presented for 
allowance. One creditor, the Indianapolis Chair Manufacturing Com- 
pany, did not présent its claim for $184.69 until January 13, 1903, 
more than 20 months after the adjudication. On that day the creditor 
filed a pétition to hâve its claim allowed, and alleged that its failure 
to présent the claim within one year after adjudication was due to the 
négligence of its attorneys residing in the town of Cripple Creek ; 
that it is a nonresident corporation doing business in the state of 
Indiana, and its ofiBcers had no personal knovvledge of the proceedings 
in bankruptcy. May 11, 1903, the bankrupt filed a pétition to hâve 
the money in court refunded to him. The amount of money ii) court 
is but little more than the amount claimed by the creditor, and the dif- 
férence is probably due to some error of computation. 

The question presented by thèse pétitions is whether, in a case where 
composition is efïected, a creditor must, under section 57 of the bank- 
rupt act, prove his claim within one year from the date of adjudication. 
That he must do so in ordinary cases where composition is not made, 
has been the uniform rule since the act was passed. In re Meyer 
Stein (C. C.) i Am. Bankr. R. 662, 94 Fed. 124. The rule must be 
the same in a case where composition is made. Under section 12, 
the bankrupt may ofïer terms of composition "after but not before he 
has been examined in open court, or at a meeting of his creditors." 
The creditors hère referred to are such as hâve proved their claims, 
for no others can participate in a meeting of creditors. Clause "b" of 
this section provides for confirmation of the composition "after but 
not before it has been accepted in writing by a majority in number of 
ail creditors whose claims hâve been allowed." Under clause "e," if 
the composition shall fail, "the estate shall be administered in bank- 
ruptcy as herein provided." As to the proof of claims, the course of 
proceeding is precisely the same whether there be composition, or pro- 
ceedings are carried through in ordinary course. Only those creditors 
who prove their claims within one year from the date of adjudication 
can hâve dividends from the estate, or assert a right to share in the 
funds paid in composition. The ofificers of the court cannot know 
what amount should be paid to a creditor, or, indeed, who are credit- 
ors, except upon proof of their claims in the time and manner provided 
by law. The bankrupt is entitled to the money remaining in court un- 
claimed after the expiration of the year in which proof of claims could 
be made, and the creditor cannot be heard to say that it was not in 
fault in respect to the failure to présent its claim. The language of 
the statute permits no exceptions to its terms. "Claims shall not be 
proved against a bankrupt estate subséquent to one year after the ad- 
judication." No language could be more explicit, and no court can 
doubt as to its meaning. 

The application of the Indianapolis Chair Manufacturing Company 
will be denied, and the pétition of the bankrupt wiU be granted. 
123 P.— 22 
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Two other cases, In re Davidson, 675, and In re Afttpter, 510, of 
the Pueblo docket, are said to présent tb" same question, and a similar 
order will be entered in each of them. 



McDANIEL et al. t. TRAYLOR et al. 

(Circuit Court, E. D. Arkansas. June 20, 1903.) 

1. United States Cibouit Court— JcBisnioTioN—AMouNT Involved— Action 
TO Set Asidb Judgmknts of Sepabatk , Défendants— Riqht to Aggrb- 

6ATB JtJDGMENTS. 

A suit by helrs to set aside, as fraudulent, a iiumber of judgments 
rendered by a probate court In favor of différent défendants against the 
estate, cannot be brought wlthin the jurisdiction of the circuit court 
by adding together the amounts of the judgments, so as to produce an 
aggregate in excess of $2,000; no one judgment exceedlng that amount, 
and there being no allégation maklng the défendants liable jointly, but 
the casé requiring, in the event of a détermination favorable to com- 
plainants, separate decrees against each défendant. 
8. Same— Value of Real Estate. 

An; action by heirs to set aside, as fraudulent, judgments rendered by 
a probate court against the estate, none of whlch exeeeds $2,000, cannot 
be brought within the jurisdiction of the circuit court by reason of the 
fact that the real estate on whlch the Judgments are liens exeeeds in 
value that amount. 

On Demurrer to Jurisdiction. 

G. B. Webster and J. R. Beasley, for complainants. 

N. W. Norton and R. W. Nicholls, for défendants. 

TRIEBER, District Judge. This action was instituted by com- 
plainants, children and heirs at law of Hiram Evans, who died in- 
testate, seised of considérable personal property and valuable real 
estate, lying and situate in this district. The object of the bill is to set 
aside, as fraudulent, a number of judgments rendered-by the probate 
court of St. Francis county, Ark., in favor of the défendants, against the 
estate of their deceased father, which judgments are liens on the real 
estate, which, by the laws of descent of the state of Arkansas, has 
been inherited by complainants. The value of the real estate affected 
by the liens of thèse judgments exeeeds $2,000, it is alleged in the bill, 
and so does the aggregate amount of the judgments of ail the défend- 
ants, but no one of the judgments in favor of any one of the défendants 
exeeeds that sum. The diversity of citizenship necessary to give a 
national court jurisdiction is shown by the bill, and the only question 
to be determined is whether the amount necessary to confer jurisdic- 
tion on this court is the aggregate amount of the judgments in favor 
of ail the défendants, or whether each defendant's judgment must ex- 
ceed the sum of $2,000, exclusive of interest. Although numerous 
défendants hâve been joined in the suit, the proceeding is in fact against 
each défendant separately. There is no allégation in the bill which 

If 1. Jurisdiction of circuit courts, as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 O. G, A. 75; Greene v. Iron Co., 36 
C. C. A. 459. 
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makes the défendants liable jointly. Each of the judgments in favor 
of the numerous défendants stands separately, and requires separate 
proof as to its invalidity. If a decree is rendered in favor of the com- 
plainants against ail défendants, it must be entered against each one 
separately, as in cases of separate suits. Such being the case, the 
value of the matter in dispute with each défendant must be the sum 
of bis own judgment, and thèse separate and distinct interests cannot 
be joined for the purpose of making iip the proper amount necessary 
to give this court jurisdiction. Cases directly in point as to the juris- 
diction of the Circuit Court are Walter v Railroad Company, 147 
U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206; Railroad Company v. 
Walker, 148 U. S. 392, 13 Sup. Ct. 650, 37 L. Ed. 494; Fishback v 
Western Union Telegraph Co., 161 U. S. 96, 16 Sup. Ct. 506, 40 L. Ed. 
630; Citizens' Bank v. Cannon, 164 U. S. 319, 17 Sup. Ct. 89, 41 L. 
Ed. 4SI- 

In Walter v. Railroad Company, the court says : 

"Is the plaintiff entltled to join them ail In a single suit In a fédéral court, 
and sustain the jurisdiction, hy reason of the fact that the total amount 
involved exceeds two thousand dollars? We think not. It is well settled 
in this court that when two or more plaintiffs, having separate interests, 
unité, for the convenience of litigation, in a single suit, It can only be sus- 
tained in the court of original jurisdiction, or on appeal in this court, as to 
those 'whose claims exceed the jurisdictional amount, and that, when two 
or more défendants are sued by the same plaintiffs in one suit, the test of 
jurisdiction is the joint or several character of the liability of the plaintiff." 
147 U. S. 873, 13 Sup. Ct. 349, 37 L. Ed. 206. 

The cases in which the Suprême Court has dismissed appeals in 
which the jurisdiction of that court depended on the amount involved 
are based upon the same principle. They are too numerous to cite, 
but a large number of them are collected in the opinion of the court 
in Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 1066, 30 L. Ed. 1083. 

As stated by Mr. Justice Bradley in Clay v. Field, 138 U. S. 464- 
479, II Sup. Ct. 419, 423, 34 E. Ed. 1044: 

"The gênerai principle observed in ail cases is that if several persons be 
joined in a suit In equlty or admiralty, and hâve a common and undivided 
interest, though separable as hetween themselves, the amount of their joint 
claim of liabUity wlll be the test of jurisdiction, but when thcir interests 
are distinct, and they are joined for the sake of convenience only, and be- 
cause they form a class of parties whose rights or liabilities arose out of 
the same transaction, or hâve relation to a common fund or mass of prop- 
erty sought to be administered, such distinct demands or liabilities cannot 
be aggregated together for the purpose of givlng this court jurisdiction by 
appeal, but each must stand or fall by itself alone." 

Nor can the jurisdiction of the court be sustained upon the ground 
that the value of the real estate on which thèse judgments are liens, 
and consequently clouds on complainants' title, exceeds the sum of 
$2,000, for the value in dispute is not the value of the property on 
which the judgment is a lien, but the amount of each judgment, or the 
amount each défendant will hâve to be paid to release his lien if his 
judgment is not set aside. Linehan v. Pendergrass, 16 C. C. A. 585, 
70 Fed. I ; Werner v. Murphy (C. C.) 60 Fed. 769 ; Busey v. Smith (C. 
C.) 67 Fed. 13. "By matter in dispute," says the Suprême Court, "is 
meant the subject of litigation — the matter for which the suit is 
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brought, and upon which the issue is joined, and in relation to whîch 
jurors are called and witnesses examined." Lee v. Watson i Wall. 
337, 17 L. Ed. 557. What is the object of this suit? Not the title 
to the land, but to cancel judgments which incidentally are liens on 
the lând. The rule would be différent if the cloud on the title consist- 
ed of a claim on the part of the défendants which would affect the 
absolute title of the property, and which could not be discharged by the 
payment of money. In such a case, the title to the land being in- 
volved, its value détermines the jurisdiction of the court. This dis- 
tinction is fuUy recognized in the principal case relied upon by counsel 
for complainants. Woodside v. Ciceroni, 35 C. C. A. 177, 93 Fed. i. 
The demurrer to the jurisdiction must be sustained and the bill dis- 
missed 



JAOOBS V. VAN SICKEL et al. 
(Circuit Court, D. New Jersey. May 15, 1903.) 

1. Bankruptcy— Fraudulent Convktanob bt Bankeupt— Considération— 
sufficiency of evidence. 

In a suit by a bankruptcy trustée to avoid as fraudulent the bankrupt's 
deed, operatlng as a mortgàge, to hls father-in-law,^ both the grantor and 
the grantee answered under oath, and testified that the conveyance was 
to seçure a bona ilde Indebtedness representing advànces to the bankrupt 
from time to time. A canceled note representing the indebtedness at its 
date was introduced. The grantee was in recelpt of a salary varying 
from $2,500 to $4,000, and was engaged in outslde ventures. His bank 
account showed that during 12 years hls deposits had amounted to 
$47,000. Beld, that the conveyance was not fraudulent. 

3. Same — Préférence — Bankrupt's Intbnt— Crbditor's Beubf. 

The highest court of New Jersey, where a bankrupt's grantee resided, 
deeided that one employed as an agent on a percentage of profits is not 
a partner. The bankruptcy court for the Southern District of New York 
held that such an agent was a partner, and he was included, despite 
his contest, in an adjudication of Bankruptcy of the flrm. Within four 
months of this adjudication he had made the conveyance In suit. Beld; 
that the conveyance could not be avoided under Bankr. Act 1898, § 60, 
Act July 1, 1898, 30 Stat 562, c. 541 [XJ. S. Comp. St. 1901, p. 3445], pro- 
vidlng that if a bankrupt shall hâve given a préférence within four 
months, and the creditor shall hâve had reasonable cause to believe that 
It was intended thereby to give a préférence, it shall be voidable by the 
trustée; the grantee being assumed to know that, even if the bankrupt 
were a partner, hls individual estate would be primarlly Ilable for his in- 
dividual debts. 

Moses Weinman, for complainant. 
Frank Bergen, for défendants. 

KIRKPATRICK, District Judge. The complainant in this case 
is the trustée in bankruptcy of the défendant John K. Van Sickel, 
and files his bill to déclare the transfer and conveyance of certain 
real estate made by John K. Van Sickel and wife to George H. Kline 
fraudulent and void, and asking that said Kline be directed and de- 
creed to reConvey and transfer said real estate to- the plaintiff as trus- 
tée in bankruptcy of-said John K. Van Sickel, bankrupt, and be fur- 
ther directed to exectite and deliver a discharge of said instrument 
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appearing on îts face to be a deed, but which is in reality a mortgage. 
The bill neither demands nor waives an answer under oath, and the 
défendants answering under oath, as they had a right under the 
circumstances to do (Conley v. Nailor, ii8 U. S. 127, 6 Sup. Ct. looi, 
30 L. Ed. 112), deny ail the allégations of fraud set out in the bill, 
and say that, at the time of the exécution of the deed from Van 
Sickel and wife to Kline, Van Sickel was indebted to Kline in the 
sum of $17,517.22, and that the conveyance was made to secure the 
amount of said indebtedness and interest. This verified answer is 
évidence on behalf of the défendants, and, standing alone, would 
justify a decree in their favor. Its force must be overconie by proof 
adduced by the complainant. The witnesses called by the complain- 
ant were Van Sickel and Kline, the défendants, and Newcomb, a clerk 
in the bank in which Kline kept his account for 12 or 14 years. It 
appears from the testimony that Kline is the father-in-law of Van 
Sickel, and that as early as 1888 he loaned Van Sickel money, at 
that time as much as $1,000, and afterwards at sundry times sums of 
$500. Memoranda were kept by both parties of thèse advances; and 
from time to time new notes were given, and the old ones destroyed. 
On the ist day of August, 1897, a note was given by Van Sickel to 
Kline for $12,310, which both parties swear represented the indebted- 
ness at that time. This note had been canceled April 10, 1900, by 
tearing ofï the signature of Van Sickel. It was produced at the 
hearing. It was testified to by Newcomb, a teller of the bank, that 
the canceled note was of a kind used by their bank at the time it 
purported to bear date, and there was no évidence adduced tending 
to show that it was not genuine or made at the time it bears date. 

The évidence tends to show that advances were subsequently made 
by Kline, so that the total amount due November 7, 1900, from Van 
Sickel to Kline, was the amount stated. While the défendants Van 
vSickel and Kline both swear to the correctness of the account, there 
is no évidence produced to the contrary, and the court is asked to find 
that the transaction is fraudulent because it was not conducted in a 
business way, and on the suggestion that the défendant Kline was 
not in a financial condition to make the advances. It will be seen 
that the advances are said to hâve been made in small amounts, and 
covered a long period of time, during which Kline was in the re- 
ceipt of a salary varying from $2,500 to $4,000 a year, besides engaged 
in buying and selling real estate and interested in outside ventures. 
His bank account was produced, and, while he swears that it does 
not represent ail his cash receipts or payments during the period, it 
shows that from 1888 to 1900 his deposits amounted to over $47,000. 

There is nothing in the évidence wbich justifies the court in find- 
ing that the transaction was fraudulent. "Fraud is not to be lightly 
imputed. The law never présumes it. It devolves on him who al- 
lèges fraud to show the same by satisfactory proof." Jones v. Simp- 
son, 116 U. S. 609, 6 Sup. Ct. 538, 29 L. Ed. 742. 

It appears from the record that on the 7th day of November, 1900, 
the firm of Grant Bros., of which John K. Van Sickel was held to be 
a member, was adjudged to be bankrupt in the Southern District of 
New York. Van Sickel resisted this adjudication upon the ground 
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that he was not a member. of the firni, but inasmuch as under his 
agreement with the firm he was to receive as compensation for his 
services not only a fixed amount of salary, but a percentage of the 
profits of the business, the court adjudged him a partner, and as such 
held him liable for the debts of the concern. It is insisted that, this 
adjudication of bankruptcy having been made within four months 
after the conveyance to Kline, under section 60 of the bankrupt act of 
1898, Act July I, 1898, 30 Stat. 562, c. 541 [U. S. Comp. St. 1901, 
p. 3445], the conveyance is voidable by the trustée. This section 
provides : 

"If a bankrupt shall hâve given a préférence within four months » * » 
and the persoi^ recelving It or to be beneflted thereby * » » shall hâve 
had reasonable cause to believe that it was Intended thereby to glve a 
préférence, it shall be voidable by the trustée and he may recover the prop- 
erty or its value f rom such person." 

This section of the bankruptcy act came before the Suprême Court 
of the United States for interprétation in the case of Pirie v. Chicago 
Title & Trust Company, 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 
1171, and it was there held that where "a person receiving such 
préférence did not hâve cause to believe that it was intended he may 
keep the property transferred." There is nothing in the testimony 
tending to show that Kline had any reason to believe that Van Sickel 
was bankrupt when the conveyance was made. 

It may be remarked hère that Van Sickel swears that he did not 
consider himself a member of the firm pf Grant Bros., and, while he 
is bound as such by the decree entered against him in the Southern 
District of New York, yet Kline, who was a résident of New Jersey, 
had a right, if he knew of the agreement with Grant Bros., to rely 
upon the décision of the highest court of New Jersey in which he 
lives, which held in Wild v. Davenport, 19 Vroom, 129, 7 Atl. 295, 
57 Am. Rep. 552, that "a contract for the employment of agents or 
servants for a portion of the profits of a business as salary or wages 
for services does not make such persons partners, or liable as part- 
ners, for debts contracted in the business." Then, too, Kline may be 
assumed to know that in any bankruptcy proceedings, even if Van 
Sickel were a partner in Grant Bros., in the administration of the es- 
tâtes of the partnership and of the partners in bankruptcy the indi- 
vidual estate of each partner was primarily liable for the payment in 
fuU of his individual debts. 

I am of the opinion that the complainant is not entitled to the 
relief prayed for in his bill, and that the bill should be dismissed. 



SALOMON et al. v. AEMOtTR & CO. 
(Circuit Court, S. D. New York. May 8, 1903.) 

LlBEL — StJPFICIBNCT OF COMPLAIKT. 

The refusai of a debtor to pay his créditer an item in dispute between 
them, and which the debtor clalms he does not owe, does not justlfy the 
créditer in publishing of the debtor that he does not pay his debts, and 
a complaint by the debtor settlng up such facts and such publication 
States a good cause of action for libel. 
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At Law. On demurrer to complaint. 

Philip B. Adams, for demurrer. 
Moses & Morris, opposed. 

PLATT, District Judge. It is not an ordinary harmless thing to 
publish of a merchant that he neglects and refuses to pay his debts 
when due. If one does such a thing maliciously, and with intent to 
injure the person spoken or written about, he ought to make full 
:ompensation, unless he can justify his action by proving the truth of 
the statement. 

The complaint allèges, in substance, that the publication was false. 
There was no "admitted indebtedness." The plaintiffs say that they 
tendered ail that they owed. The question of privilège cannot arise 
on the facts set forth in the complaint. 

So far as now appears, the pubHcation rather smacks of an a!ttempt 
on the part of the défendant to apply the terrors of the blacklist as 
a punishment for the temerity of the plaintiffs in having presumed to 
differ from the défendant on a fact or on a point of bookkeeping. A 
number of interesting questions loom up above the horizon which 
ought to be submitted to a jury. 

L,et the demurrer be overruled. 



In re REEVES. 

(Circuit Court, S. D. New York. May 2, 1903.) 

1. Habbas Corpus— Fédéral Courts— Discharging Statb Prisoner. 

A fédéral court wlll not discharge a prisoner conflned under a con- 
viction by a State court on a writ of liabeas corpus, on the ground that 
the statute under which the trial was held is in violation of the Consti- 
tution of the United States, where the state statute provides for an 
appeal and for the acceptance of bail or a stay of proceedings pending 
such appeaL 

On Pétition for Writ of Habeas Corpus. 

Karasik & McGovern (Thomas A. Atchison, of counsel), for peti- 
tioner. 

Wm. Travers Jérôme, Dist. Atty, 

LACOMBE, Circuit Judge. Petitioner îs confined in the peni- 
tentiary on Blackwell's Island, Nevs: York, under a judgment of the 
court of spécial sessions of the city of New York convicting him of 
a crime. He contends that the section of the Code of Criminal 
Procédure under which said court took jurisdiction of his case vio- 
lâtes certain provisions of the Constitution of the United States, 
in that it deprives the person there arraigned of a trial by jury, un- 

1[ 1. Jurisdiction of fédéral courts in habeas corpus proceedings, see note 
to In re Huse, 25 C. C. A. 4. 
See Habeas Corpus, vol. 25, Cent Dlg. § 44. 
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less lie can show that the case involves very intficate questions of 
law and fact, or that some important and material witnesses réside 
without the state of New York, or that the court is prejudiced, and . 
that a fair trial cannot be had. 

The United States Suprême Court has many times condemned the 
practice ci undertaking tô review judgmerits of conviction obtained 
in State courts by the issue of a writ of habeas corpus, when such 
judgments may be reviewed by appeals to the state courts and ulti- 
mately to the United States Suprême Court, and when ail points 
which may be raised upon the writ can be presented on the appeal. 
The Code of Criminal Procédure of the state of New York has pro- 
vided for an appeal from a judgment such as this, and has given 
power to the proper judicial ofScer, when there is reasonable doubt 
whether the conviction should stand, to enlarge on bail or to stay 
proceedings on the judgment. 

For thèse reasons the pétition for a writ of habeas corpus is denied. 



THE ALLAN JOY. 

THE GERTBUDB. 

(District Court, S. D. New York. June 8, 1903.) 

1. CoLiisioif— Steamer and Anchored Vesskl— Négligent Navigation. 

A steamer held in fault for a eoUlsiori with a barge, which was an- 
chored In a harbor outside the regular channel and in a proper place, 
on the gronnd of négligent navigation. 

In Admiralty. Suit for collision. 

Black & Kneeland, for libellants. 

Wing, Putnam & Burlingham, for the AUan Joy. 

Carpenter & Park, for the Gertrude. 

ADAMS, District Judge. This is an action which was brought 
by the owner and the master bf the barge James T. Easton, against 
the steamboat AUan Joy, to recover damages caused to the barge and 
cargo of coal, by a colHsion between the barge and the steamboat, 
on the easterly side of Bridgeport harbor, on the 23rd day of De- 
cember, I901. The barge was at anchor, with two other barges, 
which had been brought into the harbor by the tug Gertrude, two 
days before. The steamboat was bound to her regular landing place 
in Bridgeport, above the place of collision. 

The defence of the steamboat is, that the collision was caused by 
the négligence of those in charge of the barge, in allowing her to be 
anchored in the channel, where she was an obstruction to navigation ; 
and the claimant of the Joy brought the Gertrude into the action by 
pétition, alleging that she was also in fault in anchoring the barge 
in an improper place in the channel and in failing to move her to the 
customary anchorage ground in the harbor, which is on the westerly 
side of the channel. 
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The Gertrude answered, that the Easton and the other barges, 
were properly anchored to the eastward of the channel upon the flats 
and out of the customary track of vessels bound in and eut of Bridge- 
port and that the colHsion was caused by the fault of the Joy in run- 
ning into the barge while she was aground, out of the channel. 

It appears that the Gertrude .had brought a flotilla of four barges, 
bound East, into Bridgeport for harbor, the 2ist of December, and 
anchored them on the west bank of the channel, above the break- 
vvater. While there, one of the barges, the Nassau, sank and ex- 
tended 30 or 40 feet into the channel, wliich was about 200 feet wide. 
The next day the Gertrude took the other three barges about 400 
feet up the channel and anchored them at a place on the east side 
where they subsequently went aground, in about ten feet of water, 
at low tide. The barges lay abreast, heading up the river, the Easton 
being the outside boat and near the channel at the bow and 15 or 20 
feet away from it at the stern. Before the barges were moved, the 
Joy passed them, bound to New York. When returning on her 
regular trip, coming up the dredged channel outside of the Break- 
water, she observed the barges but did not notice that any of them 
had been moved until she passed the Beacon, on the end of the Break- 
water. Usually in passing the Beacon, the Joy starboarded her helm 
so as to change her course 4 or 5 points, to go up the channel. On 
this occasion, owing to the wreck, she probably got too far to the 
eastward, in the narrow channel, and, in the starboarding, she swung 
her stern out of the channel and into the shoal water on the east 
side of the channel, where it "smelt" the bottom, causing loss of 
steerage way and a déviation from her regular course, with the resuit 
of bringing her bow, with considérable force, against the port side of 
the Easton, about a third of the way from the bow, knocking a hole 
in the side which caused her to sink. 

Upon this conclusion as to the facts, reached from confîicting tes- 
timony, it seems clear that the Joy was in fault for the collision. No 
doubt navigation was made difficult for her by the sinking of the 
Nassau in the channel but she could hâve avoided any danger of colli- 
sion with the Easton by the exercise of sufficient care. 

I do not find from the évidence that there is any particular anchor- 
age ground in Bridgeport harbor, which vessels are obliged to seek. 
The western side of the channel is the one usually resorted to but 
it is for purposes of convenience rather than from the performance of 
any duty on the part of vessels desiring to anchor. 

Decree for the libellants against the Joy. The pétition against the 
Gertrude is dismissed. 
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b. G. HEMPSTBAD & SON T. UNITED STATES. 

(Circuit Court, B. D, Pennsylvanla. May 29, 1903.) 

No. 72. 

I. OOSTOMS DUTIKS— BOKATB ÔF MANGANEBB. 

Tarilï Act July 24, 1897, c. 11, § 1, Schedule A, par. 11 [U. S. Comp. 
St. 1901, p. 1627], fixes a rate of 3 cents par pound, ad valorem, on Im- 
portations pf "borates of lime or soda, or other borate materlal not other- 
wlse provlded for, contalning not more than 36 per cent, of anhydrous 
borlc acld." Held, that the words "borate materlal," as used In suoh 
section, were not limlted to materlal from which borates may be pro- 
duced, but Included, as well, borates of any other substance, and hence 
borate of manganèse, a manufactured product contalning from 4 to 20 
per cent of manganèse, and from 10 to 30 per cent, anhydrous borlc acld. 
was taMble undfer such section, and not under section 1, Schedule A, 
par. 3 [U. S. Comp. St. 1901, p. 1627], Imposing a rate of 25 per cent 
ad valorem on ail chemlcal Compounds and salts not specially provided for. 

Appeal from a décision (G. A. 5155) of the Board of General Ap- 
praisers. 
William A. Keener, for plaintifï. 
Wm. M. Stewart, Jr., and James B. HoUand, for défendant. 

J. B. McPHERSON, District Judge. It is agreed by the parties to 
this appeal that the following facts hâve been established hj the testi- 
mony : The merchandise in question is borate of manganèse, and is 
known by the trade as such, It is not found in nature, but is a manu- 
factured product, derived from borate of lime, or borate of soda, and 
manganèse. It is a compound of boracic acid and manganèse. The 
several importations in question contain from 4 to 20 per cent, of 
manganèse, and from 10 to 30 per cent, of anhydrous boracic acid. 
The market price of manganèse is 4 cents a pound, and the market 
price of anhydrous boracic acid is 16 cents a pound. Borate of manga- 
nèse is extensively used in the manufacture of varnishes, where a 
light-colored varnish is desired, and its only practical use is in such 
manufacture. The manganèse acts as a dryer ; the boracic acid hav- 
ing apparently no effect, except as a vehicle for the manganèse. The 
importers contend that the duty should be imposed under paragraph 
3, Schedule A, § i, of the act of 1897 [U. S. Comp. St. 1901, p. 1627], 
which provides for a rate of 25 per cent, ad valorem upon "ail chemical 
compounds and salts not specially provided for ;" the collector and the 
board of appraisers having imposed the duty under paragraph 11, 
Schedule A, § i [U. S. Comp. St. 1901, p. 1627], which fixes a rate of 
3 cents a pound upon "borates of lime or soda, or other borate ma- 
terlal not otherwise provided for, containing not more than 36 per 
cent, of anhydrous boracic acid." The importers' argument is that 
"borate material" means material from which borates may be pro- 
duced — such, for example, as oxide of manganèse — ^but, while the 
argument is ingénions, and not without force, I am unable to assent 
to it. It seems to me that the plain and obvions meaning of the phrase 
must be accepted, and that, used as it is in immédiate connection with 
the words "borates of lime or soda," it must be held to mean borates 
of any other substance. The fact that boracic acid cannot be produced 
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from borate of manganèse with profit does not seem to me to control 
the interprétation of the phrase. Apparently, the purpose of the para- 
graph was to levy a duty upon ail compounds of boracic acid, and, 
as the language is not ambiguous, I am bound to give it efïect, 
The décision of the board is afÉrmed. 



LEVY V. PROVIDENCE & STONINGTON S. S. 00. 

(Circuit Court, S. D, New York. Aprll 17, 1903.) 

1. New Tbial — Inconsibtent Vbbdict — Nominal Damages. 

A verdict awarding a passenger ttie nominal sum of $1 as damages 
for liis expulsion from a boat cannot be sustained where to authorize any 
recovery the jury must bave found that bis removal was not justifled, or 
tbat unnecessary force was used, and he was also subsequently im- 
prlsoned for half an hour. 

At Law. On motion by plaintifï to set aside the verdict and for a 
new trial. 

Jacob Marks, for the motion. 
Henry W. Taft, opposed. 

COXE, Circuit Judge. I can see no way to sustain the verdict, 
which was for nominal damages only. The view most favorable to the 
défendant is that the jury found that the conduct of the plaintifï in 
violating the rules of the boat vifarranted his removal, but that the 
defendant's employés used unnecessary force. 

There can be no pretense that the nominal sum of $i is sufficient 
to compensate the plaintifï for the injury occasioned by this excessive 
use of force, and for the indignity of the subséquent imprisonment of 
at least half an hour. 

The verdict is inconsistent and illogical. The motion to set aside 
the verdict and for a new trial is granted. 



In re NETJVPIRTH. 

(Circuit Court, S. D. New York. Aprll 25, 1903.) 

1. Immigkation— Exclusion for Disease— Conclusitenbss of Décision of 
Board of Spécial Inquirt. 

TJnder the immigration act of Marcli 3, 1903, c. 1012, 32 Stat. 1214, 
which provides by section 10 that the décision of the board of spécial 
Inquiry, based on the certificate of the examinlng médical offlcer, shall 
be final as to the rejection of aliens afflicted with a loathsome or with 
a dangerous contagions disease, as under the prior act of August 18, 
1894, c. 301, 28 Stat. 390 [U. S. Comp. St. 1901, p. 1303], the only juris- 
dictional fact necessary to the conclusiveness of such décision is the 
alienage of the immigrant, and when that is shown the décision cannot 
be reviewed by the courts on the question of the existence or character 
of the disease. 

Application for Writ of Habeas Corpus. Hearing on writ and 
return. 
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Félix H. Levy, for the motion. 
Edward Van Ingen, opposed. 

LACOMBE, Circuit Judge. Petitioner's son, Jacob Neuwirth, is 
an alien immigrant. Upon certificate of the proper examining méd- 
ical officer, the board of spécial inquiry unanimously voted to exclude 
him as having a loathsome disease, viz., favus of the finger nails. They 
also found that he was likely to become a public charge. Petitioner 
présents a sworn pétition averring that his son is not suffering from 
a loathsome and dangerous conta^ous disease, but that his disease 
is curable and slight, and that he has improved since he arrived, and 
is almost cured, and that petitioner will support him if he is admitted. 
He also présents the affidavit of a physician, to the effect that while 
the condition of the immigrant's finger nails is not normal, he is 
doubtful whether he is sufïering from favus; that, if he be, a slight 
opération will work a cure; and that in his opinion favus, in this 
form, is not a "loathsome" nor a "dangerous contagions" disease. 
Upon this record it can hardly be said that it is "affirmatively and 
satisfactorily shown that such person does not belong to one of the 
excluded classes" of immigrants. Act March 3, 1903, c. 1012, § 2, 
32 Stat. 1214. Moreover, the t'enth section of the same act provides : 

"Sec. 10. That the décision of the board of spécial Inquiry, hereinafter pro- 
vîded for, based upon the certificate of the examining médical officer, shall 
be final as to the rejection of aliéna affllcted with a loathsome or with a 
dangerous contagions disease, or with any mental or physical disability which 
would bring such allons wlthln any of the classes excluded from admission 
to the TJnlted States under section two of this act." 

The corresponding provision in earlier législation read as follows: 

"In every case where an allen is excluded from admission Into the United 
States under any law or treaty now exlsting or hereafter made, the décision 
of the appropriate immigratloa or customs oflaicers, If adverse to the admission 
of such alien, shall be final, unless reversed on appeal to the Secretary of the 
Treasury." Act Aug. 18, 1894, c. 301, § 1, 28 Stat. 390 [U. S. Comp. St. 1901, 
p. 1303]. 

Under this earlier act it has been repeatedly held that the only ju- 
risdictional fact to be estaWi^hed in thèse cases was the alienage of 
the immigrant, and that when that appeared the court would not re- 
view the décision of the board either on habeas corpus or on cer- 
tiorari. The language of the act of 1903 (Act March 3, 1903, c. 1012, 
32 Stat. 1213) is somewhat différent, but it is not thought that by 
thus modifying it Congress intended to provide that before the déci- 
sion of the board could be accepted as final by the court it must first 
be made to appear by independent proof as a jurisdictional fact that 
the rejected alien was actually afflicted with the specified disease. 
Such an interprétation would make the tenth section meaningless. 

The writ of habeas corpus is dismissed. 



GEEEN V. BAERETT. Sé9 

GREEN V. BARRETT. 

(Circuit Court, D. Massachusetts. April 2, 1903.) 

No. 29. 

1 Abatement and Rkvival— Fedbral Courts— State Stattjtk of Limita- 
tions. 

The right o£ a plaintiff, in an action at law for infringement of a pat- 
ent, to a scire facias to revive the action against the exécuter of a de- 
ceased défendant, as provided for by Eev. St. § 955 [Comp. St. 1901, p. 
697], Is subject to the limitation Imposed by the state statute upon suit» 
against executors, for the purpose of faciïitating the settlement of es- 
tâtes. 

At Law. On motion for writ of scire facias to revive action. 

Daniel h. Smith, for plaintiff. 
H. H. Barrett, for executrix. 

PUTNAM, Circuit Judge. This is a suit at common law for an al- 
leged infringement of a patent for an invention issued to the plaintiff. 
The défendant, Henry Barrett, died on the 23d day of December, 1892. 
The plaintifï now moves that a writ of scire facias issue to the exec- 
utrix of Henry Barrett, reviving the suit in accordance with section 
955 of the Revised Statutes [U. S. Comp. St. 1901, p. 697]. The 
question is whether the limitation provided by the Public Statutes of 
Massachusetts, 1882, c. 165, §§ 5-8, as re-enacted in the Revised Laws, 
1902, c. 171, §§ 5, 6, applies. 

The executrix has, by leave of court, appeared specially, objecting 
to the issuing of the scire facias, and also asking for the dismissal of 
the suit. She has filed record évidence which conforms to the stat- 
utory law of Massachusetts with référence to giving her officiai bond, 
and also due notice of her appointment. No question is made that 
the proofs thus iiled are sufScient for that purpose ; but it is claimed 
by the plaintiff that the local statutory limitation has no effect in the 
fédéral courts, in view of section 955 of the Revised Statutes, and this 
is the only question before us. 

We need not state the circumstances attending the plaintiff's delay 
in moving for this scire facias, except only to remark that they relieve 
him from any charge of lâches, and so far appeal to équitable con- 
sidérations that the court would feel justified in regarding them if it 
was in its power to do so ; but we think we are governed by positive 
statutory régulations which we must obey, however we might be 
persuaded to do otherwise if we could. Neither need we dwell on the 
fact that the parties hâve not asked us to examine the pleadings in the 
case, or the authorities applicable thereto, with référence to any ques- 
tion whether this cause of action, or right of action, is one which sur- 
vives. Moreover, we hâve no occasion to refer to the question raised 
in Baltimore & Ohio Railroad v. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 
43 L,. Ed. 677 ; that is, whether this case is within the letter of section 
955 of the Revised Statutes ; because, if not within its letter, it is clear 
that it would be in ail respects governed by the local statutes, so that 
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our conclusion would inevitably be the same as that wHch we now 
reach. 

The only question which is thus left for our décision was settled 
against the plaintif? by Judge Coït in this court in Butler v. Poole 
(C. C.) 44 Fed. 586, subject only to the réservation which he there 
niade with référence to suits for infringement like this at bar. This 
réservation was removed by Campbell v. Haverhill, 155 U. S. 610, 15 
Sup. Ct. 217, 39 L. Ed. 280, and Brady v. Daly, 175 U. S. 148, 158, 20 
Sup. Ct. 62, 44 L. Ed. 108, holding that suits of this class are governed 
by the local statutes of limitations. Moreover, if we should, under 
the existing circumstances, grant the plaintifif's motion, we should be 
disregarding the settled rules of the fédéral courts giving fuU efïect to 
the policy of local statutes providing rest for the estate of deceased 
persons. Security Trust Company v. Black River National Bank, 

187 U. S; 211, 23 Sup. Ct. 52, 47 L. Ed. '; Haie v. CofRn (decided 

by the Circuit Court of Appeals for this circuit on January 13, 1903), 
120 Fed. 470. Thèse rules require us to adopt the limitation in the 
statutes of Massachusetts which we hâve cited, unless the statutes of 
the United States contain some clear provision to the contrary; and 
certainly there is nothing of that character with référence to the case 
at bar. On the other hand, the fact that section 955 contains no 
limitation of time whatever, and thus, if given fuU application, would 
prevent indefînitely, if not perpetually, the settlement of the estâtes of 
deceased persons, leaves a presumption, which is quite irrésistible, that 
Congress intended that local régulations should be looked to for ail 
such qualifications of its enactment. 

The motion for scire facias is denied, and the suit is dismissed, with- 
out costs. 



MORSHEAD et al. v SOUTHERN PAC CO. et al 

(Circuit Court, a D. New York. May 7, 1903.) 

1 CoRPORATroNs— Stockholders' Suit for Cancbllation of Convetances— 
Parties. 

To a suit by stoekholders to hâve conveyances and Instruments exe- 
cuted by the corporation canceled and set aslde as fraudulent, the cor- 
poration Is an Indispensable party, and In Its absence the court wiU not 
consider a motion for a prelimlnary Injunctlon. 

On Motion for a Preliminary Injunction to Restrain the Issue of 
Certain Bonds and Stocks. 

Robert L. Cutting, for the motion, 

Maxwell Evarts and Butler, Notman, Joline & Mynderse, opposed. 

LAGOMBE, Circuit Judge. The first prayer for relief is "that 
the deèds, conveyances, and instruments of transfer given in 1899 by 
the Central Pacific Railway Company be decreed to be fraudulent, 

m. See Corporations, vol. 12, Cent. Dlg. § 810. 
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void, and of no effect," and every other relief prayed for în the bîU 
is based upon the setting aside of such conveyance. The plaintiffs 
are stockholders of the Central Pacific Raiiroad Company. To such 
a suit the raiiroad company is an indispensable party. Davenport v, 
Dows, i8 Wall. 626, 21 L. Ed. 938. It has been named as a party 
défendant in the bill, but it has not been served, nor has it appeared. 
It is therefore not before this court upon this application, and in its 
absence the court will not examine into the merits of an application 
which must be denied for defect oi parties. 
Motion denied. 



GREEN V. PORTBB et aL 

(Circuit Court, D. Massachusetts. May 15, 1903.) 

No. 1,691. 

1. Courts— Injunction m State Court— Codnteb Injunction in Fédérai. 

COUKT— Repusai.. 

Where a party obtalned from a state court an Injunction forbldding 
the plaintifl In a patent infringement suit in a fédéral court to assign 
or release hls elaim, a counter injunction sought by plaintiff in the féd- 
éral court will be refused, on account of the comity existing between 
fédéral and state courts, and the confusion which would resuit from 
conflicting decrees. 

2. Same. 

It seems that fédéral courts would not allow state courts to restrain 
the prosecution of suits relative to the infringements of patents, over 
which fédéral courts hâve exclusive iurisdiction; but no practlcal diffl- 
culty of that nature now srisfis 

In Equity. 

Daniel L. Smith, for complainant 
Ira D. Van Duzee, for défendants. 

PUTNAM, Circuit Judge (orally). This question arises on a de- 
murrer to a bill in equity brought by Nelson W Green against Henry 
K. Porter, administrator of the estate of Thomas W. Porter, deceased, 
and Ira D. Van Duzee. The hearing is now on the bill and demurrer. 
It appears that Nelson W. Green has pending in this court certain 
suits against various parties, claiming damages for infringement of 
a certain patent or patents issued to him for an invention. It also 
appears that the défendants in the présent bill, or one of them, hâve 
filed a bill in the Suprême Judicial Court of Massachusetts, and hâve 
obtained an injunction against Nelson W. Green in référence to thèse 
infringement suits, the détails of which injunction it is not necessary 
to state. The présent bill is brought for the purpose of obtaining 
a counter injunction. Such an injunction is never granted because 
of the usual comity between the fédéral courts and the state courts, 
and because if counter injunctions were granted parties would never 
know which court they should obey, and would be in danger of being 
jmprisoned for contempt whichever way they turned. 
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Probably the Suprême Judicial Court of the state of Massachusetts 
had jurisdiction to grant relief for the complainant in that court so 
far as necessary to secure a lien on the proceeds of the litigation in 
this court, for the purpose of liquidating the claims which Thomas 
W. Porter had against Mr. Green, if he had any. To what extent the 
Suprême Judicial Court of Massachusetts could go in that particular 
it is not necessary to détermine at the présent time, becâuse as yet 
no practical difficulty has arisen, and that court has not undertaken 
to prevent the prosecution of the infringement suits in this court. 
It has only sought to enjoin the assignment or release by Mr. Green 
of his claims in suit. 

Inasmuch as the fédéral courts hâve exclusive jurisdiction over 
suits for the infringement of patents issued for inventions, they would 
not permit other courts to restrain absolutely the prosecution of such 
suits, and, if any other court undertook to proceed for contempt for 
such prosecution, they would ordinarily release on habeas corpus par- 
ties against whom attachments issued for contempt. The Suprême 
Judicial Court of Massachusetts has not undertaken to do anything 
of this nature. If it should, what is now suggested would become 
a practical question for more definite considération. So far as the 
injunction of the Suprême Judicial Court is concerned, in the form 
in which it is issued, if Mr. Green, as plaintifif in the infringement 
suits, desires to take any action with référence to them which he 
fears would contravene the letter or the spirit of the injunction is- 
sued against him, whether such action be by way of assignment or 
release or settlement of.any judgment, or in any way which may 
concern their prosecution or settlement, he could apply to this court 
for its approval of such action as he desires to take. No doubt, if 
this court should approve any proposition which hé makes in that 
respect, the Suprême Judicial Court of Massachusetts would ac- 
quiesce in the approval, and thereupon Mr. Green could proceed with 
safety in carrj-ing out the proposed arrangement, whatever it may be. 
If the Suprême Judicial Court of Massachusetts refuses to concur, 
then this court will ascertain and détermine its rights. 

Meanwhile, inasmuch as there is at présent no practical question 
presented for action by/this court, and as the court desires to pro- 
ceed with great care and considération, and as no harm can be done 
by retaining the présent bill and the demurrer for future advise- 
ment, the order will be as follows : 

Ordereid: The considération of the bill in this case and the de- 
murrer thereto is postponed until further order, without préjudice. 
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DULTJTH BHBWING & MALTING CO. v. CaTY OF SUPEEIOK et al. 

(Circuit Court of Appeals, Seventh Circuit April 22, 1903.) 

No. 947. 

1. iNTOXICATINa LlQUORS — MONICIPAL ORDINANCKS— CONSTRUCTION. 

Under the construction placed by the Suprême Court of Wisconsin 
on the gênerai excise law of the state, the ordlnance of the city of su- 
perlor of November 25, 1895, requiring ail dealers in liquors to procure 
a license from the city, which dlffers in no essential respect from the 
State law in its provisions, applies to a nonresldent manufacturer who 
maintains a dépôt in the city from which sales are made by an agent, 
whether such sales are made to consumers or licensed dealers in the 
city. 

2. SaME— CONSTITUTIONALITY. 

A municipal ordinance requiring manufacturers of liquors maintainlng 
a place for thelr sale wlthin the municipality distinct from their manu- 
(actory to pay a license tas is not dlscriminatlve, within the fourteenth 
constitutional amendment, because it exempts manufacturers selling at 
the manufactory in quantities, in the usual course of trade. 

8. Same— Interférence with Interstate Commerce. 

Nor is such an ordinance invalid as in violation of the Interstate com- 
merce clause of the Constitution, as against a manufacturer of another 
State, who maintains a dépôt within the city, from which sales are made 
in the original packages, in view of the Wilson Act (Act Aug. 8, 1890, 
c. 428, 26 Stat. 313 [U. S. Comp. St.» 1901, p. 3177]), where it is in its 
tenus such as to bring it within the police power of the state to regulate 
the business; and the fact that a license fee of $500 per year is requlred 
is not sufflcient in itsell to show that its purpose is to raise revenue, 
and not to regulate. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

Xhe Duluth Brewing & Maltlng Company is a corporation of the state of 
Minnesota engaged in the business of brewing béer, having its only brewery 
in the city of Duluth, in that state. It maintained a warehouse in the city 
of Superior, Wis., where it stored its product, which was shipped Into the 
state of Wisconsin for sale and distribution to defendant's customers in the 
city of Superior and elsewhere in Wisconsin, deUvery being made in the 
original packages, and none of its product being sold to be drunk upon the 
premises. 

On November 25, 1895, the city of Superior, the appellee, a municipality 
of the state of Wisconsin, claiming to act under authority of its charter 
(volume 2, Laws Wis. 1891, c. 124, p. 792), which authorlzes its common 
council "te grant licenses for and regulate groceries, tavern keepers, keepera 
of ordinaries, saloons, victualing houses, — and ail persons vending or dealing 
in spiritnous, vinous or fermented liquors, and to prohibit and suppress the 
same; provided, that the license for so dealing in or vending spirituous, 
vinous or fermented liquors, shah not be less than five hundred dollars, 
any gênerai law to the contrary notwithstanding;" and claiming also under 
authority of section 1548, c, 66, Eev. St. Wis. 1898 (Sanb. & B. Ann. St. Wis. 
vol. 1, p. 1140), which authorlzes "each town board, village board and com- 
mon council may grant license under the conditions and restrictions in this 
chapter contained to such persons as they deem proper to keep groceries, 
saloons or other places within thelr respective towns, villages or cities for 
the sale of strong, spirituous, malt, ardent or intoxicating liquors" — cnacted 

If 3. State laws Interfering with Interstate commerce, see note to Mc- 
Canna & Fraser Co. v. Citizens' Trust & Surety Co., 24 C. C. A. 13. 
123 F.— 23 
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an ordlnance entitled "No. 287. An ordlnance relating to llcenses for the sale 
of Iqtoxicating liquors," of whlch the following sçctions are material: 

"Sécûon 1. It shall be unlawful for àny person to sell, glve awày, barter, 
furnish (jr, diispose of In any manner,,eithpr (Jirectly or Indlreçtly, or by agent 
or employée or otherwise, any spirltuous, vinous, malt, f ermented or intoxl- 
cating liquors, for any purpose •whatever, wlthout first having obtained a 
license therefor from the common coimcll of the city of Superior as here- 
inafter provided. :,' n. 

"See>;2j AU applications for-Ucense Bhall be in writing signed by the party 
applying. ? .therefor and ehall' speciflcally . deslgnate the building, givlng the 
streetiand number of building, whereln sucb liquors shall be sold, and shall 
désigna te whether or not aaid building is owned by the appUcant, and if not 
so owned from whom the same Is rented;i such application shall also state 
the uames and occupations and place of résidence of the persons who will 
become sureties on appllcant's bond if the license is granted. 

"Sec. 3. No license shall be granted to any person or persons until such 
person or persons shall hâve given a bond to the state of Wisconsin in the 
pénal sum of one thousand dollars, wlth two or more sureties, who shall 
be. résident freeholders of the city of Sujperior, and who shall each justlfy 
in double the amount of such bond oyer àrid above thelr debts and liabillties 
and exemptions, to be approved by the eouncil; provided, that If the sure- 
ties on such bpnd shall be the same persons whose names accompany the 
application for license, the approval of such application shall be deemed to 
be an approval of such bond. Such bond will be condltloned that the per- 
son so licensed will not sell, glve away, barter, furnish or dispose of in any 
manner, either directly or indlreçtly, atiy of the liquors above mentioned, 
at any placé other than the place named in such license; that he will keep 
a quiet and orderly housë and not permit gambling therein in any manner, 
or in any outhouse, yard or shed appettaining thereto, or permit or allow 
to be withlhthe place where such liquor is sold under said license, or in any 
outhouse yard or shed appertaining thereto, any implements or devices used 
for the purpose of gambling; that he will not allow any nHhor In his saloon 
unless accompanied by parent or guardlan; that he will not sell, give away, 
barter or otherwise furnish or dispose of any of the liquors above mentioned 
to any minor person having good reason to believe him to be such, unless 
upon the wrltten order of the parent or guardlan of said mlnor, or to habituai 
drunkards, or tp persons Intoxicated or borderlng upon intoxication or in the 
habit of becoming intoxicated, or to any person to whom such sale is for- 
bldden under section 1554 of Sanbom & Berryman's Annotated Statute of 
the State of Wisconsin and acts amenda tory thereof; that he wlU close his 
saloon or place of business at or before the hour of twelve o'clock p. m. and 
keep the same closed untll ûve o'clock a. m.; that he •^111 keep his saloon 
or place of business closed on the flrst day of the week, commonly called 
Sunday, and on élection days; that he will not serve, or suffer or permit to 
be served any of the liquors above mentioned in any room or place used for 
gambling, or whereln gambling Is carried on in any manner or form, or by 
any devico whatever; that he will in every particular conform to the re- 
quirements of the statutes of the state of Wisconsin and thls ordlnance, and 
to any gênerai laws of the state and ordinatices of the city that may here- 
after be passed or be in force relating to the sale of intoxicating liquors; 
and that he will pay ail dafliages that may bê recovered by any person pur- 
suant to section 1560 of said Annotated Statutes of the State of Wisconsin 
and acts amèndatpry thereof; and that he will observe and obey ail orders 
of said common douncll relating to the salé of liquors. 

"Sec. 4. No license shall be granted hereunder until the applicant shall 
haye flrst paid to the city treasurer thè sum of flve hundred dollars ($500) 
and ail such licenses so granted shall run from the flrst day of May of the 
year in which they are granted and shall expire on the flrst day of May 
followlng, and If any license Is granted after the flrst day of May in any 
year the fuU amount of said flve hundred dollars shall be pald." 

"Sec. 10. Any person who shall viola te any of the provisions of section 
one (1) of this ordlnance shall. upon conviction thereof, be subject to a fine 
not less than Çfty ($50) dollars nor more than one hundred ($100) dollars; 



DULUTH BREWING A MALTING CO. V. OITT OF SUPERIOE. 355 

iind any person who shall be guilty ot any violations of the tenus or condi- 
tions of tins bond given as aforesaid, or shall violate any other provision 
of this ordinance not contained in section one, shall, upon conviction thereof, 
be lined not less than five (.$5) dollars nor more than one hundred ($100) dol- 
lars, and upon any subséquent violation and conviction for the offense, shall 
be fined not less than ten ($10) dollars nor more than tveo hundred ($200) 
dollars; and upon any violation of the tenus or conditions of such license 
or bond, each license shall be subject to revocation by the council in the 
manner provided by statute." 

The appellant, challenging the validity of this ordinance, declined to take 
a license from the city, or to pay the annual license fee of $500, and there- 
upon flled in the court below its bill charging that the ordinance was in- 
valid upon the follovi'ing grounds: First, that the city was without author- 
ity to pass or enforce the ordinance; second, tliat the ordinance conflicts 
with the Constitution of the United States, subd. 3, § 8, in that it attempts 
to régula te commerce among the several States; third, that the ordinance 
is in violation of the fourteenth amendment to the Constitution, in that it 
dénies to persons within the jurisdiction of the state of Wisconsin the equal 
protection of the lavs's; fourth, that the ordinance is oppressive, unreasonable, 
and discriminatlng; fifth, that the ordinance is in restraint of trade and tends 
to create monopoly; slxth, that the ordinance seelîs only to ralse revenue, 
and not to regulate or control brewers or wholesale liquor dealers or thelr 
business in that city; seventh, that the ordinance imposes a tax for revenue, 
and is not passed in the exercise of the police power of the city or of the 
state. 

The bill charges that the city threatened and was about to institute suits 
agalnst the appellant to recover the fine and penalty mentioned iu the ordi- 
nance, and would, unless restraiued, contlnuously, from time to time, bring 
such sults and proceedings against the appellant and its agents before the 
courts of the city of Superior, charging violations of the ordinance in selling 
béer at wholesale within the city without a license therefor, and will carry 
on a multiplicity of suits, thereby vexlng and harassing the appellant, 
whereby it will be compelled to pay out large amounts in fines and penalties, 
and that property exceeding lu value the sum of $2,000 will be taken from it 
by levy and sales made to collect such fines and penalties, and that thereby 
its business in that city will be totally destroyed. The bill prayed for a 
decree declaring the ordinance void and inoperative, and that the city and 
its offlcers be enjoined and restrained from enforcing it. 

A demurrer was interposed to the bill, charging that the blU showed no 
cause of action In equity, that the court had no jurisdiction thereof, and 
that the complainant had an adéquate remedy at law. The demurrer was 
Bustained and the bill dismlssed, and from the decree the Duluth Brewing & 
Maltlng Company appeals to this court 

George H. Noyés, for appellant. 
Thomas E. Lyons, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

This cause proceeded to hearing without objection by either party 
to the jurisdiction of this court to entertain the appeal. The case 
involves the construction and application of the Constitution of the 
United States, and is also one in vi^hich a law of a state is claimed 
to be in contravention of the Constitution of the United States, and, 
vi'ithin section 5 of the act establishing this court (Act March 3, 1891, 
c. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 549]), could hâve been 
taken by appeal directly from the Circuit Court to the Suprême 
Court. Assuming, notwithstanding our décision in Holt v. Indiana 
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Manufacturing Company, 46 U. S. App. 717, 25 C. C. A. 301, 80 
Fed. I, thàt within the ruling in Carter v. Roberts, 177 U. S. 496, 
20 Sup. Ct. 713, 44 L. Ed. 861, we are at liberty to décide as well the 
constitutional questions as the other questions involved, and since no 
objection has been raised to that course, we are not disposed to dé- 
cline jurisdiction, as perhaps we would be justified in doing under the 
ruling in Carter v. Roberts, supra, and we proceed to détermine the 
whole case. 

I. Assuming, without deciding, that a bill in equity will lie to re- 
strain the enforcement of an invalid ordinance of a municipality — 
touching which question the courts are not altogether at agreement 
(Ex parte Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402 ; 
Scott V. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 648 ; Vicks- 
burg Waterworks Company v. Vicksburg, 185 U. S. 65, 22 Sup. Ct. 
585, 46 E- Ed. 808; Davis & Farnham Manufacturing Company v. 
City of Los Angeles [decided March 2, 1903] 23 Sup. Ct. 498, 47 L. 

Ed. ; Suess v. Noble [C. G.] 31 Fed. 855; Schandler Bottling 

Company v. Welch [C. C] 42 Fed. 561 ; Hemsley v. Myers [C. C] 
45 Fed. 283; Minneapolis Brewing Company v. McGillivray [C. C] 
104 Fèd. 258; Davis Manufacturing Company v. Los Angeles [C. 
C] 115 Fed. 537; City of Hutchinson v. Beckham, 118 Fed. 399, 
55 C. C. A. 333) — we are brought to the considération of the objec- 
tions urged to the ordinance. 

If the question were res intégra, the argument that the ordinance 
was only designed to' apply to the sale of liquors to be drunk upon 
the premises would corne with weight. The nature of the business, 
the evil sought to be restrained, regulated, or prohibited, the condi- 
tions of the bond required, are forceful to strengthen argument that 
the ordinance was so designed, and was not intended to regulate 
the business of vending the commodity while contained in original 
packages (State of Minnesota v. Orth, 38 Minn. 150, 36 N. W. 103) ; 
but we are bound to regard the construction which the Suprême Court 
of the State has placed upon this or like enactments. If we thought 
that the court had misconstrued the statute, we would not be at lib- 
erty to therefore set aside its judgment. Crowley v. Christensen, 
137 U. S. 86, II Sup. Ct. 13, 34 E. Ed. 620; Stutsman County v. 
Wallace, 142 U. S. 293, 12 Sup. Ct. 227, 35 L. Ed. 1018; Forsyth 
v. City of Hammond, 166 U. S. 506, 17 Sup. Ct. 665, 41 L. Ed. 1095 ; 
Wade v. Travis Countyj 174 U. S. 499, 508, 19 Sup. Ct. 715, 43 E. 
Ed. 1060. We are not referred to any case in which this particular 
ordinance has been under review by the Suprême Court of Wiscon- 
sin;* but the ordinance is not différent in any essential particular 
from the gênerai excise law of that state (Sanb. & B. Ann. St. Wis. 
c. 66), and that law has been frequently spoken to by the Suprême 
Court, and has a settled construction stamped upon it (Scanlan v. 
Childs, 33 Wis. 663, Ç&y; Peitz v. State, 68 Wis. 538, 32 N. W. 
763; Mayer v. State, 83 Wis. 339, 53 N. W. 444; Michels v. State, 

* Since this opinion was prepared the Suprême Court of the state. in the 
case of Joseph Schlltz Brewing Company v. City of Superlor, 93 N. W. 1120, 
has handed down an opinion upon the very ordinance hère involved, sustain- 
ing Its valldity, and holding it applicable to Wholesale dealers in liquor. 
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115 Wis. , 90 N. W. 1096). In the last case Mr. Justice Winslow 

sums up the resuit of the décisions upon this subject as follows : 

"The condition of the law as deduced from the three cases cited would 
seem to be that a brewer may lawfuUy sell without license to a licensed 
dealer in hls own town, but that he cannot establish a dépôt in anothei 
town and sel! by bis agent, either to a consumer or dealer in that town, 
without license." 

In Scanlan v. Childs the court, speaking through Mr. Justice 
Dixon, ruled that the excise law did not apply to sales by manu- 
facturers of articles made by themselves and put up and disposed 
of in quantities to dealers, according to the usual course of such 
manufacture and of the trade connected with it. This ruling is criti- 
cised in the later décisions, and would seem to be shaken as author- 
ity, although the case has not been directly overruled. We are, how- 
ever, not now concerned with that question; for the appellant does 
not corne within that ruling, not being a manufacturer within the 
city whose ordinance is hère in question. We are constrained, there- 
fore, to hold, in déférence to the ruling of the ultimate tribunal of 
Wisconsin, that the ordinance in question, with the possible excep- 
tion stated, forbids the sale of liquors at wholesale or at retail by any 
one who has not obtained a license therefor. 

2. It is alleged that the ordinance is obnoxious to the Constitu- 
tion, in that it is discriminative ; that with the construction placed 
upon the law by the décisions it exempts brewers manufacturing 
within the city from payment of license, while imposing the tax upon 
nonresidents. It is doubtless true, as said by Mr. Justice Field in 
Barbier v. Connolly, 113 U. S. 27, 31, 5 Sup. Ct. 357, 28 L. Ed. 923, 
that under the fourteenth amendment to the Constitution no impedi- 
ment may be interposed to the pursuits of any one, except as applied 
to the same pursuits by others under like circumstances, and that no 
greater burdens should be laid upon one than are laid upon others 
in the same calling and condition; but, in the exercise of the police 
power of the state, "législation which, in carrying out a public pur- 
pose, is limited in its application, if within the sphère of its opération it 
aflfects alike ail persons similarly situated, is not within the amend- 
ment." In Reymann Brewing Company v. Brister, 179 U. S. 445, 
21 Sup. Ct. 201, 45 L. Ed. 269, a like law of the state of Ohio was 
under review at the suit of a foreign corporation. The statut e there 
expressly exempted the manufacture and sale at the manufactory, 
and it was ruled that the law was not discriminative, the court re- 
marking (page 453, 179 U. S., page 204, 21 Sup. Ct., 45 L. Ed. 269) : 
"So, in the présent case, the exemption is not confined to Ohio cor- 
porations or copartnerships, but extends as well to foreign corpora- 
tions whose place of manufacturing is within the state of Ohio ; 
and so, likewise, the tax is imposed on Ohio corporations which 
manufacture goods in other states, and establish places for their sale 
within the state of Ohio, or which, manufacturing within the state, 
establish places within the state distinct from the manufactory where 
their liquors are sold and delivered" — the court citing its former ruling 
in People v. Roberts, 171 U. S. 658, 662, 19 Sup. Ct. 70, 43 L. Ed. 323. 
See, also, Hennington v. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 
41 h. Ed. 166. 
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We are constrained to the eonclusion that this law is not discrimi- 
native within the meanitig, of the fourteenth amendment. Assuming 
that the décision in Scanlan v. Childs will be upheld, the ordinance, 
with the construction which flows from that case placed upon it, does 
not discriminate against the producer of another state. In the state 
of Wisconsin, no brewer located otherwise than in the city of Su- 
perior may establish a warehouse in that city and sell its product with- 
out a license, nor can a brewer in that city establish a like dépôt in 
another place and dispose of its product without a license. There 
is no intent discernible to discriminate against a citizen of another 
state. Ail are placed upon the same footing. If it be said that the 
brewer of the city of Superior is exempted from the Hcense by this 
ordinance, it is also true that under the law he is not eixempted if he 
seeks to dispose of his product in any other place within the state ; 
and, as is said by the Suprême Court of the United States in the 
last case cited : "The incidental disadvantage that the foreign manu- 
facturer is under * * * does not appear to arise out of any in- 
tention * * * to make a hostile discrimination against foreign 
manufacturers." It is a disadvantage shared in common with every 
brewer of the state of Wisconsin whose brewery is not established 
within the limits of the city of Superior. There are doubtless many 
reasons which induce the peculiar character of this législation ; but 
it is not discriminative in the sensé of the constitutional amendment, 
but a legitimate exercise of the police power of the state, authorized 
by the charter of the city. Whether wise or not is not for us to con- 
sider. 

3. It is alleged that the ordinance is invalid in that it contravenes 
the provision of the Constitution (article i, § 8), that Congress shall 
hâve power to regulate commerce among the several states. It was 
held in Leisy v! Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128, 
that the prohibitory liquor law of the state of lowa was unconstitu- 
tional in so far as it prohibited the sale in original packages of liquors 
shipped from other states. But subsequently to that décision Con- 
gress enacted the "Wilson Act," so called (Act Aug. 8, 1890, c. 428, 
26 Stat. 313 [U. S. Comp. St. 1901, p. 3177]), that ail liquors trans- 
ported into another state or territory, or remaining there for use, 
consumption, sale, or storage, shall upon arrivai be subject to the 
opération and efïect of the laws of such state, enacted in the exer- 
cise of its police powers, to the same extent and in the same manner 
as though such liquor had been produced in such state, and shall 
not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise. The validity of this act has been 
sustained in Re Rahrer, 140 U. S. 545, Il Sup. Ct. 865^ 35 L. Ed. 572; 
Rhodes v. lowa, 170 U. S. 412, 18 Sup. Ct. 664, 42 L. Ed. 1088; 
Vance v. Vandercook Conipany, 170 U. S. 438, 445, 18 Sup. Ct. 674, 
42 L. Ed. iioo. It is not disputed that, if the ordinance in question 
was enacted in the exercise^of police power, it would not be in con- 
flict with the Interstate commerce provision of the Constitution. But 
it is claimed that the ordinance was passed, not with a view to régula- 
tion, but of revenue. It may be conceded that a state or a munid- 
pality, exercising the sovereignty of the state, may not, under the 
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guise of police régulation, exact a tax ; that if revenue only is désign- 
ée!, it is not a police régulation. It is doubtless true that the législa- 
tion must hâve référence to the supervision, control, and régulation 
of some act or thing which may in some way injuriously afïect the 
peace, good order, health, morality, or safety of socifty; but we 
are unable to say that it clearly appears upon the face of this ordi- 
nance that the purpose of it was to exact a tax and not to impose a 
license for régulation. The subject-matter is one peculiarly within 
the province of state régulation. The abuse of the appetite is pro- 
ductive of such evil tending to vice and immorality that the courts, 
while zealous to protect the rights of property, should be alike careful 
not to invade the province of the lawmaking power of the state in 
the exercise of its police power to regulate those things which may 
become potential to the injury of society. It may be that the sale of 
liquor in original packages does not in itself require the same strict 
régulation as does the saloon ; but it is not improper for a local légis- 
lature in view of the evil sought to be regulated, to impose upon the 
Wholesale traffic such régulations as will efïectually prevent the abuse 
of the right to sell at wholesale and to exercise the police power to 
that end. It is not difificult for a wholesale dealer to sell at retail, and 
the temptation so to do, in view of the character of the business and 
the great profits arising therefrom, is ever présent. It cannot be said, 
therefore, as we think, that it was without the exercise of police power 
to regulate the business, or to supervise the manner in which the appel- 
lant sold its products within the city. The ordinance bears a just 
and proper relation to the business in question, and cannot be said to 
be a mère arbitrary imposition of a tax. We are not able to see 
that the license imposed is so obviously excessive as to lead irresistibly 
to the conclusion that it is exacted as a tax and not as a license for 
régulation of the business. The éléments entering into the amount 
of the license fee are various, and we are not able to say that the 
charge was so large and was so unreasonable as to demonstrate an 
abuse of discrétion, and require us to déclare it a tax, and not a 
license. Western Union Telegraph Company v. New Hope (decided 

January 5, 1903) 23 Sup. Ct. 204, 47 L. Ed. . 

The decree will be affirmed. 



OHIO COAL CO. V. WHITCOMB et al. 

(Circuit Court of Appeals, Seventh Circuit Aprll 14, 1903.) 

No. 925. 

1. CABRIERS--D1SCRIMINATIVE Charges— Joint Use of Terminal Track. 

Along tlie docks in a city was a railroad tracli called the "Bay Front 
Track," one part owned by défendant, and Connecting with its main 
line, and the other part by another railroad company, and connected with 
its line, and Connecting spurs from which reached the several docks. 
By an agreement between the two companies the entire track was used 
jointly, each maintaining its own portion. Eelà, that such agreement 
made the entire track a part of defendant's terminais, and that an extra 
charge of $2 per car, made to one shipper from a point on the docks, In 
addition to the published schedule of rates from the city, where no extra 
charge was made to any other shipper, was discriminative. 
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2. Same— Agkbemunt to Pat Discriminative Chakghb— Estoppel. 

An agreement by a shipper to pay a discrimina tlve charge exâcted by 
a railroad company in order to obtain service to whlch it wa,s legally en- 
titled without such charge, and wlthan express stipulation that It thereby 
■waived none of its légal rights, does not estop it from maintaining a suit 
to recover back the sum so paid. 
8. Same— Charge pok Opbrating Pkitate Sidb Tback— Wisconsin Statute. 

Rev. St. Wis. 1898, | 1802, whlch gives a railroad Company, thereby 
required to maintain and operate private side tracks cohnecting witb 
Its Unes, and extendlng to elevators, warehouses, etc., the right to charge 
the actual cost of maintaining and operatlng euch tràck, to be pald 
monthly by the owner, does not justlfy a company In making an arbi- 
trary charge per car in addition to the- scheduled rates for ail cars loaded 
on and taken from such slde track, without any référence to the actual 
cost of maintenance and opération of the track. 
4. Eailroads— Action agains* Receivkr& 

Where, on sale of a railroad in foreclosure, the purchaser is required 
by the decree to pay ail liabilities of the receivers remaining unpaid, the 
court retains jurisdiction to détermine such liabilities and enforce pay- 
ement, and an action may be malntained against the receivers to establish 
such a llablllty, although the receivership bas been terminated, and the 
property turned over to the purchaser. 

Jenkins, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

The Ohio Coal Company, plaintiŒ in error, a corporation êxlsting under the 
la-ws of the State of Minnesota; wae at the time of the transactions in suit, 
a Wholesale dealer in coal, having certain docks at Ashland, Wisconsin. The 
défendants, receivers of the Wisconsin Central Railroad Company, and the 
Wisconsin Central Company, corporations exlstlng under the laws of the state 
of Wisconsin, were operatlng certain -Unes of railroad from Ashland through- 
out the State of Wisconsin, and into adjoihing states. The action was brought 
by plaintiff In error to recover damages for unjust discrimination and undue 
préférence, princlpally on account of a certain charge of two dollars per car 
exacted from thé coal company. In addition to the published tariiï rate from 
Ashland to points of destination; euch extra charge not being asked, or re- 
ceived from other shippers from Ashland. 

The facts are substantially as foUows: Along the shore of Lake Superior 
in the clty of Ashland, connècted by switches with nearly ail the docks in 
the city, Is a track known as the "Bay B^ont track". Its westerly end is 
connècted with, and forms a part of , thè Chicago, St. Paul, Mlnneapolis & 
Omaha Railroad Company's railroad. Its eastérly end Is connècted with, and 
forms a part of, the Wisconsin Central Railroad Company's railroad. It is 
used jolntly by both roads under an agreement, whereby each company is 
granted the right to run over the track of the other their freight cars, 
empty or loaded, moved by their own engines, handled by their own train 
crew, under such rniles and régulations as are from time to tlme agreed 
upon; each company to paj the othér, for every loaded oi" partly loaded car 
thus moved, the sum of fifty cents. Each company agreed at its sole cost, 
to keep the tracks thus owned by it, the joint use whereof is stipulated, in 
safe and proper condition; to construct and ïnaintaln ail necessary spur and 
side tracks to the mills and Industries reached by thls track; to assume ail 
risk for persons or property damaged by Its o^n trains ùpon the track of the 
other; and to share the rights pf Joint use thus acquired with no other trans- 
portation company entering the clty of Ashland. The point on the Bay Front 
track that sepârated thèse twd portions of the track — one owned in fee by the 
Omaha Company, and the other by the Wisconsin Central Company — was in 
what was known as block 70, Vàiighn's Division of the clty of Ashland. 



II 4. Suits by and against reeelvers ot fédéral courts, see note to J. I. Case 
Plow Works V. Finks, 26 C. Q A. 49. 
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The agreement thus made on the 12th of September, 1885, continued down 
to, and included the transactions upon which the action was brought, eacli 
railway during that time operating over the Bay Front traek under the agi-ee- 
ment, except for a short period when the agreement was suspended. 

The only coal shippers tributary to this Bay Front track— indeed the only 
Wholesale coal dealers in the city— were the Ohio Company, occupying :i 
dock about three-fourths of a mile west of the division point named, and 
another company, the tenant of the Wisconsin Central Railroad, occupying a 
dock east of such point. Tributary to this track, however, both ways from 
the point named, were varions shipping industries, such as ore, stone, sait, 
cément, building material, Imnber, logs, and the like. Ail of tliese docks, 
including the docks of the two coal companies, were connected with the Bay 
Front track by switches or spurs. AU thèse industries, except the Ohio Coal 
Company, irrespective of their situation east or west of the division point 
named, were served by the roads without différence or discrimination in 
either charges or facilities. 

The shipments of coal from both coal companies was largely to the Gogebic 
régions, and was carried on principally in ore cars, containing ten tons — ail 
of the thirty-seven hundred and eighty-two cars constituting the subject mat- 
ter of this suit, except one hundred and fifty, being such ore cars. Thougli 
no charge additional to the published tariff (fifty-five cents a ton to ail points 
on the Iron Range), was made to the other coal company, a charge of two 
dollars a car was imposed upon and collected from the Ohio Coal Company. 
On protest of the Ohio Company, ail service to it was for a time suspended; 
but subsequently negotiations were entered into, resulting in a restoration of 
the service at the extra charge of two dollars per car, including the setting 
in of the cars upon the Ohio Company's dock — a distance of about eighteen 
hundred feet from the Bay Front track — and the bringing of them out to the 
freight yard, to be made up in the trains. This arrangement was brought 
about by the two telegrams following, the first sent by the recelver to the Coal 
Company, the second being the coal company's reply. 

"Milwaukee, September 5th, 1896. 
"Ohio Coal Co., St. Paul, Minnesota. Eeferring to conversation with Mr. 
Boyesen yesterday, our people will, if you désire, switch cars for you at your 
présent dock, at two dollars per car. No charge for empties. Subject to de- 
murrage charge in case of delay and subject further to be determined at our 
pleasure, ail without préjudice to existlng relations of parties. 

(Signed) Howard Morris." 

"St. Paul, &-5, 1896. 
Howard Morris, Milwaukee, Wis. 

Proposition in your telegram satisfactory with the further understanding 
that in making such payments for switching service we waive none of our 
légal rights. When can we expect service? 

(Sîgned) Ohio Coal Co. 

J. E. McWilliams, 

Vice-Président." 

Previous to this, the Ohio Coal Company had intervened in the receivership 
suit in the Eastem District of Wisconsin to obtain an order to restore service 
by the receivers, but after the arrangement above set forth, its pétition was 
not further prosecuted. 

Before the trial in the Circuit Court, the action was dismissed against the 
défendants as receivers of the Wisconsin Central Company, leaving them in 
as receivers of the Wisconsin Central Kallroad Company, and at the conclu- 
sion of the évidence, a verdict was entered by direction of the court, in favor 
of the défendants. From the judgment entered on this verdict, the writ ot 
error is prosecuted. 

The further facts are stated in the opinion of the court. 

P. J. McLaughlin and A. E. Boyesen, for plaintiff in error. 
Wm. F. Vilas, for défendants in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 
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GROSSCUP, Circuit Judge, aftet the foregoing statement of facts, 
delivered the opinion of the Court. 

The agreement of September 12, 1885, under which the Wisconsin 
Central Railroad Company, and its receivers, operated their road in 
the city of Ashland, made in our opinion the Bay Front track an in- 
tégral part of the Wisconsin Central's terminais. True, the Wiscon- 
sin Central had no title in fee to the roadbed west of the division point 
named. But the grant under the agreement was, for the purposes 
of a terminal, as complète as if it were in fee simple, or leasehold. 
The limitation on the grant was important as between the railroads 
individually, but, as between the railroads collectively and the public, 
the agreement simply gave to the roads more extended terminal facili- 
ties. The published tarififs from Ashland to outside points must be 
held — at least in the absence of a tarifï diflferential applicable alike to 
all^ — to hâve included transportation over this, as over other parts, of 
the road's Unes. 

Starting from this premise, then, the inquiry arises : Was the extra 
charge of two dollars a car, upon the shipments made by the Ohio 
Company, and upon ho pther, discriminative ? Its justification as 
non-discriminative is placed principally upon three grounds : (a) that 
ail things considered, twQ dollars was but a fair dififerential ; (b) that 
it was a charge agreéd upon by the Ohio Company and cannot there- 
fore be the subject of coniplaint now: and (c) that it may be regarded 
as an agreed charge unçlpr the Wisconsin statute permitting the rail- 
road Company to charge the actual expenses of operating and main- 
taining a switch or spur track to a tributary industry. 

None of thèse reasons is convincing. When it is borne: in mind that 
the Bay Front track was a part of the Wisconsin Central's terminais, 
and that no charges other than the schedule tarifï rates were imposed 
upon shipments from industries along'^ that terminal, other than the 
Ohio Company's shipments, it becomes manifest that, barring any 
charge permissible under the Wisconsin statute referred to, the extra 
charge to the Ohio Company is discriminative. The aspect of the 
question raised by the Wisconsin statute will be referred to hereafter. 

Nor can the right to make such chafge be maintatined as a spécial 
rate agreed upon between the parties. Thè correspondence out of 
which it rose, clearly reserved to the Ohio Company the right to 
challenge its legality. There was no agreement that the charge was 
légal, and no agreement that its supposed illegality should not be 
tested. The gist of the agreement — as evidenced in the telegrams — is 
that if the receivers would restore the service, the Ohio Company 
would pay, as the cars were served, the extra charge ; but subject to 
its right to recover this portion baCk' in any proper légal proceeding; 
and the action under review is such proceeding. 

But had there been an agreed spécial charge, without réservation 
of right to question its le^lity, it is doubtful if such agreemeftt would 
stand as a bar to an action, where, as in the case under review, it 
clearly appeared that thé agreement was entered into by the Ohio 
Company solely to escape being left without service at ail. Common 
carriers, bound by the law to serve ail without discrimination, may not 
hold shippers to agreements exacted under the alternative of destruc- 
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lion of their business. The carriers having no right, other than that 
of physical might, to extort such an agreement, the agreement itself 
partakes of the character of an agreement made under duress. 

Nor can the extra charge be justified, in our judgment, under the 
Wisconsin statute. The statute in question is as foUows : 

"The owner of any élevator, warehouse, mill, lumber, coal or wood yard 
within the yard limits of any station or terminus of any railroad may, at his 
own expansé, construct a railroad track from such elevator, warehouse, mill 
or yard to such railroad and connect with the same by a switch at a point 
within the yard limits of such station or terminus, and the railroad corpora- 
tion shall allow such connection. Such side track and switch shall at ail 
times be under the control and management of and be kept in repair and 
operated for the beneflt of such owner or his assigns by such corporation; 
but the actual cost of so maintaining and operating the same shall be paid 
monthly by the owner thereof ; and in case of his neglect to so pay the same 
upoh demand the obligation of this section upon any such corporation shall 
cease until such payment be made in full." Section 1802, Eev. St. 1898. 

The statute, it is seen, requires monthly statements; no such state- 
ments were made to the Ohio Company. The statute limits the 
charge to actual expenses; no pretense is made that the opération of 
the spur line, from the Bay Front track to the Ohio Company's dock, 
cost two dollars per car. Nor was there an agreement that the charge 
should be accepted in lieu of the actual expenses contemplated. It was 
never so claimed by the receivers, or so understood by the shipper. 
The whole contention is a manifest after thought, brought forward 
now to cover what, at the time, was unthought of between the parties. 

The fact that the action was not brought until after the receivership 
had been terminated, and the property turned over to the owners 
pursuant to the final decree, does not in our view of the law, bar this 
action. The decree in the receivership suit provided that the pur- 
chaser, at the receivership sale, should satisfy and discharge any 
unpaid indebtedness and liàbility of the receivers which had been in- 
curred in the management and opération of the mortgaged premises, 
on or after September 27th, 1893; and jurisdiction to carry out that 
part of the decree was reserved in the court. To that extent the re- 
ceivership case is still pending. The purpose of the action under re- 
view is to ascertain and liquidate the claim of the Ohio Company, if 
it hâve any, against the receivers ; upon such liquidation application 
can be made in the original receivership suit for such proceeding as 
shall carry the claim to exécution. There need be no conflict of 
tribunals. 

The view of the case, thus taken, makes it unnecessary to review 
any of the assignments of error except that taken to the direction 
of the court that brought about the verdict. That direction, on the 
facts before us, was erroneous ; and for such error the judgment be- 
low is reversed, with instructions to grant a new trial. 

JENKINS, Circuit Judge (dissenting). A common carrier is not 
under obligation to carry, except on its own line (Atchison, Topeka 
& Santa Fé Railroad Company v. Denver & New Orléans Railroad 
Company, iio U. S. 667, 4 Sup. Ct. 185, 28 h. Ed. 291); but, con- 
tracting to go beyond, the carrier may not unjustly discriminate be- 
tween shippers upon the line beyond. But what is unjust discrimina- 
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tion? At comtnon law the obligation of the carrier is to exact only 
a reasonable compensation for the service, and as to the receipt 
and transportation of goods the carrier must, where the conditions 
and circumstances are identicâl, tlieat ail shippers alike. It was 
doubted, however, if the Carrier was bound to make a like charge to 
ail for the like service. Statutory provisions, both in England and 
in this country, hâve pronounced against the giving of undue or un- 
reasonable préférence, and the situation under the English statutcs 
and the interstate commerce act in this country is thus summed up 
by the Suprême Court : 

"In short, the substance of ail thèse aeclsions Is that railway companles 
are only bound to glve the same terms to ail persons alike, under the same 
conditions and circumstances, and' that any f aot which prôduces an ineqviality 
of condition and a change of cireumstances justifies an Inequality of charge." 
Interstate Commerce Commission v. Baltimore & Ohio Bailroad Company, 145 
U. S. 263, 283, 284, 12 Sup. Ct. 849, 36 L. Ed. 699. 

The court alsq cited approvîngly from the opinion of Judge Jack- 
son in the court below ([C. C] 43 Fed. 49), as foUows: 

"To corne wlthin the Inhibition oi said section [the interstate commerce 
act] the différences must be made under like conditions; that IS, there must 
be contemporaneous service in the transportation of like kinds of traffic, under 
substantially the same circumstances and conditions;" and remarked, "It is 
net ail discriminations or préférences that fall withln the Inhibition of the 
statute — only such as are unjust or unreasonable." 

See, also, Texas & Pacific Railway Company v. Interstate Com- 
merce Commission, 162 Û^ S. 197, 16 Sup. Ct. 666, 40 L> Ed. 940. 
In Western Union Telçgraph Company v. Call Publishing Company, 
181 U. S. 92, 21 Sup. Ct. 561, 45 L. Ed. 765, the court ruled that 
where there is a dissimilarity in the service a différence in charge is 
proper, and no recovery canibe had, unless it is shown not merely 
that there is a différence in the charges, but that the difiference is so 
great as, under dissimilar conditions of service, to show an unjust 
discrimination, and the recovery must be limited to the amount of 
thé unreasonable discrimination, the court remarking (page 100, 181 
U. S., page 564, 21 Sup. Ct., 45 L,. Ed. 765) : . 

"Ail individuals hâve equal rights, both in respect to service and charges. 
Of course, sach equality of right does not prevent différences In the modes 
and kinds of service and différent charges based thereon. There Is no cast- 
Iron Une of unif ormity which préyehts a charge from belng above or below 
a particular sum, or requires that the service shall be exactly along the same 
line. But that principle of equality does forbid any différence in charge 
which is not based upon différence In service, and even when based upon 
différence of service must hâve spme reasonable relation to the amount of 
différence, and cànnot be so great as to produce an unjust discrimination." 

There can be no undue préférence when the conditions constitute 
an inequality rendering the discrimination just, nor can there be the 
like service under the statute when the circumstances and conditions 
are not alike. 

The action hère was originally brought to recover triple damages 
under the Wisconsin statute (Sanb. & B. Ann. Sti Wis. § 17^), 
which prohibits préférence "for a like service," and forbids an unrea- 
sonable price, and permits the person aggrieved to recover for un- 
just discrimination three times the actual damage sustained. The 
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unjust discrimination alleged is (i) the charge of $2 per car when, 
without charge, the défendants rendered like service to its competitor, 
the tenant of the commercial dock ; (2) without charge they rendered 
like service to certain lumber companies and other industries situated 
upon the same or adjacent docks upon the Omaha branch. The 
complaint was amended so that there might be recovery, either un- 
der or independently of the statute, of the amount of alleged excessive 
charges. The two branches of the complaint should be considered 
separately to ascertain the précise circumstances which govern each 
— to ascertain with respect to the first whether, in the language of 
the statute, there was a "like service," and with respect to the second 
whether the charge made was unreasonable. 

Was the service to the tenant of the commercial dock a like serv- 
ice to that rendered the plaintifif? That was on the line of and di- 
rectly connected with the Wisconsin Central Railroad by a spur track 
owned and controlled by that company. The plaintiff was located 
2,000 feet or more to the west, its plant being connected with the 
Omaha track by a spur track owned by the proprietor of the dock, 
running north some 2,300 or 2,400 feet. The service required trans- 
portation beyond the line of the road, over the line of the Omaha 
road, and over the private spur track, necessitating the movement 
of an engine nearly six miles to place empty cars in position to receive 
a load and to haul the cars to the track of the défendant, the additional 
transportation of the cars, and, in addition, the payment to the Omaha 
Company of 50 cents a car for each loaded car. That surely ought 
not to be held to be a like service to that rendered to the tenant of 
a dock located upon the line of the Wisconsin Central. The condi- 
tions were différent. Indeed, to require the rendering of the serv- 
ice for the same compensation would be, in my judgment, to com- 
pel the Wisconsin Central to discriminate against its own tenant and 
against its own property. The service to the plaintiff was rendered 
at an actual additional outlay paid to the Omaha Company of $1,- 
886.00 in addition to the cost of a longer haul. I think the receivers 
were entitled to exact a reasonable compensation for the additional 
trafïic (Walker v. Keenan, 73 Fed. 755, 19 C. C. A. 668; Interstate 
Commerce Commission v. Chicago, Buriington and Quincy Railroad 
Company, 186 U. vS. 320, 22 Sup. Ct. 824, 46 L. Ed. 1182); and 
that under the circumstances there can be no claim for unjust dis- 
crimination. There is no évidence in this record, as I read it, tend- 
ing to show as matter of fact that the charge of $2.00 per car was 
unreasonable. The priée was the regular switching charge at Ash- 
land, which one railway company exacted of another, and which the 
plaintiff was required to pay and did pay when it shipped over the 
Chicago & Northwestern Railway. The charge included the 50 
cents per car which the Wisconsin Central Railroad paid to the Omaha 
road. The burden was upon the plaintiff to show that the additional 
sum was an unreasonable switching charge. Failing any such proof 
in this record, it is diffîcult to understand that the trial court could 
hâve ruled otherwise than it did upon this branch of the case. 

With respect to the other branch, it cannot be said that there is 
just ground for the charge of discrimination. It is true that granting 
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use of Hke tracks to some shippers and denying the use of them to 
otkers, the circumstances and conditions being substantially similar, 
constitutes unjust discrimination. But the other tenants of the docks, 
which were in part occupied by the plaintiff, were not in the same 
business, but dealt in luttiber, lime, sait, cernent, and like products. 
Thèse products were a différent class of goods from coal, paid higher 
rates of transportation, and with respect to them there was keener 
compétition. The tariff freight on lumber was i6 cents per hun- 
dred pounds, on sait 6^ cents per hundred pounds, on cernent 6% 
cents, on Hme l8 cents, on sewer-pipe S cents, while the freight on 
coal was 50 cents per gross ton. There was upon thèse docks no 
other dealer in coal. That the receivers made no switching charge 
to thèse other industries cannot avail -the plaintiff_; for, in view of the 
character of the freight and the compétition with other roads, it 
could properly waive the charge without the imputation of discrimina- 
tion against the plaintiff. There was therefore no discrimination un- 
der the statute, so that the only question remaining is whether the 
charge was reasonable or unreasonable. In so far as it was unrea- 
sonable, the plaintiff could, probably, under the statute which it in- 
voked, recover to the èxtent that it was unreasonable, and, the proof 
therein failing, I think the trial court was correct in directing a ver- 
dict. 



BRUCE et ux. v. MURRAY. 

(Circuit Court of Appeals, NIntb Circuit May 4, 1903.) 

No. 857. 

1. Unitinq Causes of Action— District Court of Alaska. 

Act Cong. June 6, 1900, c. 786, 31 Stat. 321, relative to the govemment 
of Alaska, In tltle 1, § 4, 31 Stat. 322, provides there shall be a court of 
gênerai jurisdiction in civil, criminal, equity, and admiralty cases. Tltle 
2, § 699, 31 Stat 443, provldes that the district court is a court of gênerai 
jurisdiction, civil and criminal, and also that it shall hâve admiralty 
Jurisdiction. Tltle 2, f 1, 3I Stat 333, provides that the distinction be- 
tween actions at law and splts in equity, and the forms of ail such actions 
and suits, is abolished, aiid there shall be but one form of action for the 
enforcement of private rights and the redress and prévention of private 
verongs, which is denomlnated a "civil action." Titlé 2, § 84, 31 Stat 
345, provides that plaintiff may unité several causes of action, where 
they ail arise out of certain causes of action, classifled under seveu heads. 
Tltle 2, § 369, 31 Stat 394, provides that plaintiff In an action of an 
équitable nature may unlte several causes of action, when they ail arIse 
out of certain Causes of action classifled under six heads, and both of 
said sections provide that the causes of action so unlted must ail belong 
to one of thèse classes. Held, that a cause of action at law cannot be 
unlted with a cause of action In equity, or elther with one in admiralty, 
so that it is Improper to unité a cause of action for foreclosure of a 
mortgage on a vessel with one to enforce liens for wages of seamen 
against the vessel. 

2. Admiralty— Seizorb of Rbs. 

The admiralty court has no Jurisdiction to enforce liens (or wages 
against a vessel, unless there Is an actùal seizure and control of it by the 
marshal. 
8. Maritime Liens—Wagks of Master. 

The master of a vessel bas no lien for wages. 
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Appeal from the District Court of tlie United States for the Second 
Division of the District of Alaslca. 

This action was brought by Mary E. Murray, on July 22, 1901, In the Dis- 
trict Court of Alaska, Second Division, against Miner Bruce and Julia M. 
Bruce, to foreclose a chattel mortgage given by ttie défendants upon the 
river steamer Fortune Hunter as security for the joint and several promis- 
sory notes of the défendants in the sum of $750, executed January 5, 1901, 
and payable July 1, 1901. Upon thls complalnt a summons was issued, di- 
reeted to Miner Bruce and Julia M. Bmce, hls wife, requiring them to ap- 
pear in the United States District Court, District of Alaska, Second Division, 
at Nome, vcithin 30 days after service of summons, exclusive of the day of 
service, and défend the action; and It was stated in the summons that in 
case of failure to do so judgment would be rendered against them according 
to the demand of the complalnt. It appears from the return of the United 
States marshal that this summons vras served upon the défendants per- 
sonally on the 22d day of July, 1901. It appears from the copy of the mort- 
gage attached to the complalnt that at the time of its exécution tlie steamer 
was in and upon the waters of Fish river, Alaska, and among other conditions 
contained in the mortgage it was provided that the mortgagors should liave 
the possession of the steamer and the use of the same upon the waters of 
Fish river and its tributaries and Golofnin Bay, and that they should not 
remove the same from or out of the waters of Fish river, or allow the same 
to be in or upon the waters of Bering Sea, until the debt should be fully 
paid and canceled. 

On August 1, 1901, after the service of summons upon the défendants, but 
before they had answered the plaintifE's complalnt, the latter iiled an 
amended complalnt, alleging that contrary to the covenants of the mortgage, 
and neglectful of their duty in that regard, the défendants had subjected the 
mortgaged property to great danger in taking it out of the waters of Fish 
river, and bringing it Into the waters of Bering Sea, to the mouth of Snake 
river, at the city of Nome, Alaska, where the plaintiffl found the vessel in 
charge of John W. Morgan as captain, Joseph Hendrich as engineer, and 
W. G. Woodworth as fireman, each of whom claimed to hâve a clalm and 
lien for wages against the mortgaged property, said daims and each of them 
accruing subséquent to the maklng and recordlng of the plaintiff's mortgage, 
and while the mortgaged property was in the possession of the same and 
operated by said Miner Bruce durlng the open season of navigation on said 
Fish river, and up to the 30th day of July, 1901, Wliich labor and work, it 
was alleged, had been done by the said several parties on the said boat in 
running and operating the same, and was ail done and performed at the 
instance and request of the said Miner Bruce. It was alleged that the 
amount due John Morgan as captain was the sum of $438.18, the amount 
due Joseph Hendrich as engineer was the sum of $569.15, and the amount due 
W. G. Woodworth as fireman was the sum of $201.75, and that ail of thèse 
claims had been assigned to the plalntifiC by the several claimants. The 
amended complalnt further alleged that the mortgaged property furnished 
scant security for the plaintiffi's mortgage and the labor claims upon it, and 
that if the earning capaclty of the boat was not employed durlng the then 
présent open season, in order to reduce the Indebtedness, the plalntlff would 
be in great danger of losing her claim, and would be wholly remediless to 
coUect the same by reason of the insolvency of the défendants. Wherefore 
plaintiff demanded that an account be taken of the plaintlfTs claims against 
the défendants and the property, and that plalntifiC hâve judgment therefor, 
and that the mortgage be foreclosed, and after the sale of the vessel the de- 
fendants' equlty of rédemption be forever barred and foreclosed, and that an 
order be granted requiring the défendants to turn over the property to the 
plaintiff upon the glvlng of a bond in the sum of $3,500. 

On October 3, 1901, plaintiff filed a second amended complalnt, setting up 
four separate causes of action — the flrst being the foreclosure of the mortgage 
lien; the second alleging the employment of Morgan by the défendants as 
captain, and stating that an accounting had beep had between the de- 
fendant Miner Bruce and said Morgan, and the amount found due for wages; 
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the thlrd alle^ng the ei|3[pl<jyïnent by the défendants of "Woodworth In the 
capaclty of flrëman, and stàtlng that an accounting had been had between 
Miner Bruce and the said Woodworth, and thé amount found due for wàges; 
the fourth alleglng the employment by the défendants of Hendrlch as en- 
glneer, and the amount found due hlm. In each of the three causes of action 
for claims for wages, it was alleged that the account had been assigned to 
the plaiutlff. 

On November 18, 1901, the plaintift flled a third amended complaint, in 
whlch the matters set forth in the second amended complaint were agaln 
cbai^d In four sépara te Causes of action, but alleging that the party whose 
wages were. the subject of each cause of action had been employed by the 
défendant Miner Bruce, acting as the owner of the vessel. There was aiso 
an averment in each cause of action that the clalm had been assigned to 
plalntiff, and had not been , paid. No monltlon, order of attachment or 
seizure, or other notice, appears to hâve been issued by the court upon any 
of the amended eomplaints, or upon the new causes of action thereln con- 
tained, 

The défendants demurred to the third amended complaint on the ground 
of improper jolnder of causes of action, and alleged that there was a defect 
of parties défendant, that there was no jurisdiction in the trial court, the 
contract sued on being maritime, and cognlzable only In admlralty, and de- 
murred upon the gênerai ground of Insufflciency of cause of action. The 
court overruled this demurrer, and, upon the défendants refusing to plead 
further, éntered a default judgment in favor of the plaintifC. The decree 
entered upon this default found that there was due upon said note and 
mortgage the sum of $750, ;together wlth interest at the rate of 8 per cent, 
per annum from the Ist day of July, 1901, and that the défendants Miner 
Bruce and Julia M. Bruce were liable to the plaintiff therefor, and that the 
plaintifC was entitled to bave the mortgage foreclosed and the mortgaged 
property sold to pay the same, as prayed for in the complaint The decree 
also found the amount due Morgan as captaln, Hendrlch as engineer, and 
Woodworth as flreman, as alleged in the third amended complaint; that said 
sereral claims agalnst Miner Bruce had been assigned to plaintiff, who was 
the owner thereof and subrogated to the rights of the clalmants; that there 
was then due from the said Miner Bruce to the plaintiff, on account of said 
several assignments, the sum of $1,209.08, together with interest at the rate 
of 8 per cent per annum from the SOth day of July, 1901; and that the said 
Miner Bruce was liable therefor, together wlth the amount due upon the said 
note and mortgage, and 'also the said mortgaged property. Wherefore it was 
ordered and decreed that the plaintiff bave and recover from the défendant 
Julia M. Bruce the sum of $750, together with interest at the rate of 8 per 
cent, per annum from the Ist day of July, 1901; that the plaintiff hâve and 
recover from the défendant Miner Bruce the said sum of $750, together with 
interest thereon at the rate of 8 per cent, per annum from the Ist day of 
July, 1901, and the further sum from the said Miner Bruce of $1,209.08, to- 
gether with interest thereon at the rate of 8 per cent, per annum from the 
SOth day of July, 1901; that the said mortgage of the plaintiff be foreclosed, 
and the said mortgaged property be sold to satlsfy the same, and the whole 
amount of said claims, and that an exécution issue therefor agalnst the 
steamer Fortune Hunter, her engines, fumiture, and apparel, and that the 
said steamer, her engines, furnlture, and apparel, be sold at public auction 
by the marshal, upon due and public notice of the time and place of sale, 
for cash, to the highest and best bidder; that plaintiff hâve the right to pur- 
chase at said sale; and that the moneys arising therefrom be brought into 
court, to be applied flrst to the payment of the costs in said cause, and the 
balance thereof, or so much as might be neeessary, to pay the said plaintiff'» 
"ilaims. 

A. Rawson, for appellants. 
Francis McNulty, for appellee. 

Before GILBERT, ÏOSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge, after stating the facts as above. deliv- 
ered the opinion of the court. 

It is assigned as error that several causes of action were improperly 
united, that there was a defect of parties défendant in said third 
amended complaint, and that the court erred in entering a decree and 
judgment against the défendant Miner Bruce in the second, third, and 
fourth causes of action, and directing the marshal to sell the steamer 
Fortune Hunter for the payment of said judgment. 

The act of Congress entitled "An act making further provision for 
a civil government for Alaska, and for other purposes" (Act June 6, 
igoi, c. 786, 31 Stat. 321), provides in section 4, tit. i, 31 Stat. 322, 
that "there shall be a court of gênerai jurisdiction in civil, criminal, 
equity, and admiralty cases." In section 699, tit. 2, 31 Stat. 443, it 
is provided that the District Court is a court of gênerai jurisdiction, 
civil and criminal, and also that it shall hâve admiralty jurisdiction. 
In section i, tit. 2, 31 Stat. 333, it is provided that "the distinction be- 
tween actions at law and suits in equity, and the forms of ail such 
actions and suits, is abolished, and there shall be but one form of 
action for the enforcement and protection of private rights, and the 
redress and prévention of private wrongs, which is denominated a 
civil action." The uniting of proceedings for the foreclosure of a 
mortgage with causes of action to enforce liens for wages against the 
vessel appears to hâve been based upon the theory that ail thèse causes 
of action arose out of contracts, and the remedy for defaults in the 
performance of such contracts were proceedings in rem against the 
vessel, enforceable in one form of civil action in the District Court ; 
that court having jurisdiction under the statute in civil, equity, and 
admiralty cases. 

But this statute does not mean that actions arising in thèse several 
branches of gênerai jurisdiction may be joined in one complaint. 
This is clearly indicated by other provisions of this same statute. In 
section 84 of title 2, 31 Stat. 345, under the chapter title, "Of the 
General Rules of Pleading," it is provided that "the plaintiff may 
unité several causes of action in the same complaint when they ail 
arise out of" certain causes of action classified under seven dififerent 
heads; "but the causes of action so united must ail belong to one only 
of thèse classes, and must aflfect ail the parties to the action, and not 
require différent places of trial, and must be separately stated." In 
section 369 of the same title, 31 Stat. 394, under the chapter heading, 
"General Provisions Relating to Actions of an Equitable Nature," it 
is provided that "the plaintiff in an action of an équitable nature may 
unité several causes of action in the same complaint, where they ail 
arise out of" certain causes of action classified under six différent 
heads ; "but the causes of action so united must ail belong to one of 
thèse classes, and must affect ail the parties to the action and not re- 
quire différent places of trial, and shall be separately stated." 

Under thèse two sections a cause of action of an équitable nature 
cannot be united with an action at law, and, where separate causes of 
action belong to différent classes of either jurisdiction, they cannot be 
united in one complaint. The admiralty jurisdiction of the court is 
also a separate and distinct gênerai jurisdiction, in which the practice 
123 F.— 24 
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and proceedings under section 917 of the-Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 684] are regulated by fulés 
presçribed by the Suprême Court of the United States. This jufisdic- 
tion oï the District Court of Alaska in admiralty is the same as that 
vested in the fédéral district courts. In re Cooper, 143 U. S. 471, 
12 Sup. Ct. 453, 36 L. Ed. 232'. See, also, American Ins. Co. v. 
Canter, i Pet. 511, 7 L. Ed. 242,; and City of Panama, ici U. S. 453, 
461, 25 L. Ed. 1061. Each of thèse separate jurisdictiohs has its own 
System of légal principles, and its own practice or course of procédure, 
so that a suit at law, a suit in equity, and a suit in admiralty can hardiy 
be said to resemble each other. Benedict's Admiralty (3d Ed.) § 201. 
And, while the same substantial claim may be a matter of controversy 
in either jurisdiction, it is equally true that a cause of adrniraity and 
maritime jurisdiction cannot be united with an action at law, or with 
a cause of an équitable nature, and be prosecuted under' the rules of 
practice and mode of procédure provided for in èither of those juris- 
dictions. 

This distinction is illustrated in this case. The original suit, as has 
béen stated, was an action to foreclose a mortgage lien upon a ves- 
sel. The action was commenced by filing the complaint with the clerk 
of the court and the issue of suramons thereon, as provided in sections 
14 and 42 of the Alaska Code (31 Stat. 335, 338). This summons was 
addrcssed to Miner Bruce and Julia M. Bruce, his wife, défendants 
named in the complaint. This summons required the défendants to 
appear within 30 days after the service of summons, exclusive of the 
day of service, and défend the action. But before this time had ex- 
pired the plaintifif filed an amended complaint/in which it was alleged 
that the plaintiflf, by her agents and attorneys, had gone on board the 
vessel to ascertain the condition of the mortgaged property, and found 
the same in charge of John W. Morgan as captain, Joseph Hendrich 
as engineer, and W. G. Woodworth as firemari, each of whom claimed 
to hâve a claim and lien ■ for : wages against the property. In other 
words, thèse parties asserted a maritime lien for wages due for services 
rendered on board the vessel.: Thèse clàims, it is alleged, were as- 
signed to plaintiiï, and a judgment is asked forthe amount found due 
on thèse claims, together with the amoulit found due upon the mort* 
gage. The proceeding against. thé vessel for the purpose of enforcing 
thèse two classes of liens .'was tliè summons to the défendants in the 
foreclosure suit. This was. an' impossible procédure with respect to 
thèassigned claims for wàges. To give the court jurisdiction of the 
causes arising in the admiralty and maritime jurisdiction, it was nec- 
essary that the proceedings should havè been taken in accordance with 
the rules of practice in that jurisdiction; The plaintifif, or libelant, as 
he is called, should hâve fîled a libel contàining a statement of the 
case upon which the libelant; claimed the right to recover, closihg with 
a prayer for the proper relief and for the.process by which. the adverse 
party or thing was to bë brought . before the court; This was not 
donc, and no process was issued upon the tauses of action arising upon 
the assigned claims. The' vessel was not brought before the court by 
monition, order of attachment, or seizure, or other notice, and the ves- 
sel was therefore not subject to the jurisidiction of the court with re- 
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spect to such causes of action. To give jurisdiction in rem the sub- 
ject proceeded against must be within the jurisdiction of the court, and 
there must be an actual seizure and control of the res by the marshal ; 
otherwise, the admiralty court has no jurisdiction. Henry's Ad- 
miralty Jurisdiction and Procédure, § 132. Furthermore, it has been 
held that an assignment by a seaman of his wages confers upon his 
assignée no right to maintain a suit in rem against the vessel fbr the 
recovery of the wages assigned. Patchin v. The A. D. Patchin, 12 
Law Rep. 21, 18 Fed. Cas. 1290 (No. 10,794) ; Logan v. The ^olian, 
I Bond, 267, 15 Fed. Cas. 786 (No. 8,465). 

In The Resolute, 69 Fed. 742, the District Court of Oregon held 
that a lien for seamen's wages will be enforced in the hands of an as- 
signée thereof when there is no reason to question the fairness of the 
assignment, following the opinion of the District Court of Mississippi 
in The New Idea, 60 Fed. 294. The case of The Resolute was ap- 
pealed to the Suprême Court of the United States (168 U. S. 437, 18 
Sup. Ct. 112, 42 L. Ed. 533), and decided wholly upon a jurisdic- 
tional question ; the court saying, however : 

"In the case under considération a portion of the libelant's clalm arises 
by assignment from Tellefson, and the authorities are almost equally divided 
upon the question whether such assignment carnes the lien of the assigner 
to his assignée." 

No décision upon this point was made, it not being a jurisdictional 
question. But one point has been fully determined, and that is that 
the master of the vessel has no lien for wages. The Orléans v. 
Phœbus, II Pet. 175, 184, 9 L. Ed. 677; Norton v. Switzer, 93 U. S. 
355. 365, 23 L. Ed. 903 ; The Nebraska, 75 Fed. 599, 21 C. C. A. 448 ; 
The assigned claim of John Morgan for $438.18 was for his services 
as the master of the vessel. As the plaintifif had no lien upon the 
vessel for this claim, the judgment was for this reason erroneous. 

It results from thèse principles, governing the practice and pro- 
cédure in the District Court of Alaska, that several causes of action 
were improperly united, and that the court erred in entering a decree 
and judgment against the défendant Miner Bruce in the second, third, 
and fourth causes of action, and directing the marshal to sell the 
steamer for the payment of said judgment. 

Judgment reversed, with instructions to the court below to sustain 
the demurrer to the third amended complaint. 



ONE PEARL CHAIN (BULLES, Claimant) v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit June 10, 1903.) 

No. 186. 

TriaIj— Motion to Direct Verdict— Question for Jury— Waiveh. 

That the claimant, in an action to recover property seized for failure 
to déclare the same for duty, moved the court to direct a verdict in her 
favor, did not constitute a waiver of her right to reserve exceptions to 
the refusai of her request to send the case to the Jury after the déniai 
of her motion to direct. 
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â. CCSTOMS D0TIÉS~1TONDECI.ÀEED MerCHANDISE— POUFEITCRE— lUFORMATIOIT. 

Rev. st. § 3082 [U. S. Comp. St 1901, p. 2014], déclares that If any 
person shall fraudulently or knowingly Import or bring into the United 
States any merchandisecontrary to law, or shall receive, conceal, buy, or 
sell merehandise knowing the same to hâve been Imported, etc., the 
merchandise shall be ïorfeited and the offender fined. Held^ that the 
words "eontrary to law" related to légal provisions not found In the sec- 
tion itself, apd hence an information alleglng that an importation was 
made eontrary to law, without declaring the same for duty, but failîng 
to allège violation of any other régulation than those prescribed in the 
statute, Umlted the prosecutlon to proof of a violation of such provisions. 

8. Samb — Baggage— Merchandise. 

Where a passenger on a steamer purchased a pearl neeklace before 
her departure from Paris, and by reason of its value wore the same 
about her neck when she made her déclaration for duty, Instead of 
having the same among her baggage, and the neeklace was visible on her 
person, it was subject to déclaration under the sta tûtes and rules regu- 
lating passengers' baggage^ and not under the régulations providing for 
the importation of merchandise. 

4. Same— Faildre to Declabb— Praudulent Intent. 

When custom house offlcers boarded a steamshlp on which claimant 
was a passenger, a blank for the déclaration of articles liable to duty 
was presented to her for exécution. ' She decllned to exécute It, but 
appeared before the offlcer for examlnation, and informed bim that slie 
had bought wearing apparel abroad, but was unable to state the amount. 
No further spécifie questions were asked her, and the collecter fiUed up 
the blanks with the words, "wearing apparel, value not known," which 
she signed. In the blank, under the head of "Wearing Apparel," "jewel- 
ry" was incllided, and plaintiff testiiied that she understood that wearing 
apparel covered her jewelry. At the time of landing, and before examlna- 
tion of her baggage, she wore a pearl neeklace, purchased abroad, which 
was visible to the offlcers, and which was subsequently selzed before 
elaimant's baggage had beén passed. Held^ that such facts were insuffl- 
eient to warrant a flnding as a matter of law that claimant had done 
nothing to advise the go,Vernment of her possession of such article before 
landing to justify a forfèiture thereof ùnder Eev. St. § 3082 [U. S. Comp. 
St. 1901, p. 2014], authorizing forfèiture of articles fraudulently im- 
ported. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a decree of the 
District Court, Southern District of New York, forfeiting to the 
United States one pearl chain, which the claimant, an American citi- 
zen, and a passenger by the steamship Kronprinz Wilhelm, brought 
with her, wearing it on her neck, upon her return to this country 
on July 22, 1902. The information contains six counts. AU of thèse, 
however, were abandoned either upon the trial or upon the argument, 
except the second, which reads as f ollows : 

"That on or about the 22a day of July, in the year 1902, one Mrs. L. Har- 
rison Dulles did fraudulently and knowingly import into the United States 
and assist in so doing the said goods, wares, and merchandise, to wlt, a 
chain consisting of 246 pearls and a dlamond clasp, eontrary to law; that is 
to say, that on the said 22d day of July, 1902, the said Mrs. L. Harrison 
Dulles imported and brôught within the Unlt$d States, ex S. S. Kronprinz 
Wilhelm, the said property, without mentioning or declaring the same to 
the said collecter, and without entering thç same as dutiable, upon the 
arrivai of the said vessel within the United States as aforesaid, and without 
paying or accountlng for the duty thereof, although the same was subject 
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to duty by law, ail contrary to section 3082 of the Kevlsed Statutes of the 
United States [U. S. CJomp. St 1901, p. 2014]." 

That section reads as foUows : 

"Seo. 3082. If any person shall f raudulently or knowingly Import or bring 
Into the United States, or assist In so doing, any merchandlse, contrary to 
law, or shall receive, conceal, buy, sell, or in any manner facUltate the trans- 
portation, concealment, or sale of auch merchandise after importation, know- 
ing the same to hâve been imported contrary to law, such merchandise shall 
be forfeited and the offender shall be flned in any sum not exceeding flve 
tbousand dollars nor less than fifty dollars, or be imprisoned for any time 
not exceeding two years, or both." 

At the close of the trial the judge quoted this section, and added: 

"There Is no question that she brought the goods hère knowingly, knowing 
that they were subject to duty, and that she did not do anything to advise 
the United States that she had them on her person — thèse dutiable articles — 
when she landed on the dock from the steamer. • * * If the necklace 
came in as merchandise, she was bound to take certain steps to enter It as 
merchandise, but no such steps were taken. It was not in her baggage. 
There was no way In which the government could protect itself, except by 
8ome déclaration on her part." 

And he directed the jury to find a verdict for the United States. 

De Lancey NicoU, for plaintiflf in error. 
A. H. King, for the United States. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). 
Counsel for the government contends that the claimant, having asked 
the court to direct a verdict in her favor, viras not entitled thereafter 
to reserve exceptions to a refusai to send the case to the jury, which 
claimant requested should be donc after her motion to direct ver- 
dict had been denied (Kirtz v. Peck, 113 N. Y. 222, 21 N. E. 130; 
Bishop v. Corning, 37 App. Div. 345, 57 N. Y. Supp. 697), and 
moves to dismiss the appeal. This technical rule of the state prac- 
tice is not followed in this circuit (Sigua Iron Co. v. Greene, 88 Fed. 
207, 31 C. C. A. 477), and the motion to dismiss is denied. 

The waiver of five of the counts, the concessions made upon the 
argument, and the circumstance that a verdict was directed, reduce 
the case to be discussed hère within quite a narrow compass. 

Referring to a count based upon section 3082, the Suprême Court 
held that: 

"The words 'contrary to law,' contained In the statute, clearly relate to 
légal provisions not found In section 3082 itself; but we look in vain in the 
count for any indication of what was relied on as vlolative of the statutory 
régulations concerning the importation of merchandise. The generic expres- 
sion, 'import and bring into the United States,' did not convey the necessary 
information, because importing merchandise is not per se contrary to law, 
and could only become so when done in violation of spécifie statutory re- 
quirements." Keck v. U. S., 172 U. S. 434, 19 Sup. Ct. 254, 43 L. Ed. 505. 

In the case at bar the spécifie violations relied upon will be found 
enumerated after the phrase "that is to say." They are alleged to be 
the importing and bringing within the United States the said property 
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(i): witUout mentioning or declaring the same to the coUector, and (2) 
without entering the same as dutiable upon the arrivai of the vessel 
within the United States, and (3) without paying or accounting for 
the duty thereof. There is no référence hère to any violation of the 
statutes règUlatihg pefmits to land (sections 2869, 2872, 2874 [U. S. 
Comp. St. 1901, pp. 1908, 1910]), and they need not be considered. 
Ali thatis to be determined is whàl.are the provisions as to "men- 
tioning or declaring to the collector," as to "entering such articles 
as dutiable upon the arrivai of the vessel within the United States," 
and as to "paying or accounting for the duty thereof." 

We hâve so recently discussed this whole subject of déclaration 
and entry of articles brought by passengers arriving by vessel from 
foreign countries that it will be sufficient to refer to the opinion 
then written for an enumeràtion of the sections of the Revised Stat- 
utes ànd their interprétation. U. S. v. One Pearl Necklace (Phyllis 
Dodge, Claimant) îil Fed. 165, 49 G. C. A. 287, 56 L. R. A. 130. 
AU articles coming fromiorçign countries may be divided into tvvo 
great classes — those which are^ imported as merchandise, and those 
which are brought in as the baggage and personal efifects of passen- 
gers. Two différent systerns are provided for thèse différent classes. 
Sections 2785, 2872, 287*4, and 2ÇI63 [U. S. Comp. St. 1901, pp. 1867, 
1910, 1946], and sections 3 and 41 of the Customs Administrative Act 
of June 10, 1890, c. 407, 26 Stat. 131 [U. S. Comp. St. 1901, pp. 1887, 
1888], regulate the importa,tion of merchandise, with elaborate pro- 
visions about invoices, bills of lading, consular certifîcates from the 
country whence imported, etc. In the case of passengers' baggage, 
however, a much less complicated and more expeditious System is 
provided fçr, in sections 2799!, '2801, and 2802 [U. S. Comp. St. 1901, 
pp. 1872, 1873], and the régulations, which will be found fuUy set 
forth in the opinion in thç Dodge Case. 

Upon the trial and argument df the case at bar it seems to hâve 
been assumed that this court held that a passenger's wearing ap- 
parel, articles of adornment, and personal effects ceased to be bag- 
gage the moment they were taken out of the trunk and placed on 
the person of the passenger, ànd were to be treated, for purposes of 
entry, etc., as imported merchandise. It is true that the opinion, 
in contradistinction to "merchandise," spoke of dutiable articles 
brought by passengers "in their packages of baggage"; but Mrs. 
Dodge brought her necklaCe in one of her packages of baggage, in 
a hand satchel, which, however, she failed to déclare. There being 
no question of wearing the article, and nearly ail dutiable articles 
coming in packages of some sort, the above-quoted phrase was used. 
To hold that an incoming passenger, who, arriving on a cold day, 
opfens one of his packages of baggage and takes out a silk mufïler 
to wrap around his neck, would be" subject to hâve the same forfeited, 
although he may déclare it to the eustoms ofificers, because he walked 
ashore with it without presenting inyoice, bill of lading, and con- 
sular certificate, and obtaining a spécial permit, seems to us a most 
unreasonable proposition. The Dpdge Case held only that the "mer- 
chandise" sections did not apply to passenger's baggage. It did not 
undertake to define "baggage." No such question arose in the 
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case. Nobody disputed that the necklace in that case was passen- 
ger's baggage, to be declared and entered as such.. 

The practice as to déclaration and entry of passengers' baggage 
was fully set forth in the Dodge Case: 

"When vessels arrive within the harbor they are boarded by the customs 
offlcers, and wlth thelr assistance the passengers are asked to subscribe a 
written document, entitled 'Baggage Déclaration and Entry,' and flll out the 
blanks therein descriptive of their articles. • * * The entry and déclara- 
tion by the passenger are usually made upon the vessel, and often hurriedly, 
and omissions may occur in the documents from Inadvertence or Ignorance, 
as well as from intention. The documents are executed in the présence of 
the customs offlcer, who administers the oath to the déclaration, and who is 
the représentative of the collector in receiving the entry. * » * When a 
vessel reaches the wharf, ail the baggage of the passengers is transferred to 
a portion of it, which Is surrounded with a rope and bas a gâte at whlch one 
of the olficers Is stationed. The passenger and a customs officer proceed to 
and sélect the baggage of the former, and the offlcer proceeds to examine it. 
If dutiable articles are found in the baggage, one of the appraisers assigned 
to that dock is called upon to appraise its value, and, after its dutiable value 
bas been iixed, the passenger, aecompanied by a customs officer, goes to the 
desk of the collector and pays the duty; this desk sometlmes being inside 
the rope and sometlmes outside. After the examination is complète, each 
pièce of baggage is marked by the customs offlcer, and it is then permitted 
to be removed through the gâte." 

The procédure above set forth conforms to the statutes and régu- 
lations, and is the practical embodiment of the provisions of law as to 
"mentioning or declaring" passengers' baggage, as to "entering the 
same as dutiable upon the arrivai of the vessel," and as to "paying 
or accounting for the duty thereof." 

The statute relating to forfeiture of dutiable articles brought in as 
passengers' baggage is as follows: 

"Sec. 2802. Wbenever any article subject to duty is found in the baggage 
of any person arriving vrithln the United States, which was not, at the time 
of making entry for such baggage, mentioned to the collector before whom 
such entry was made, by the person making entry, such article shall be for- 
felted," etc. 

It will be noted that this section does not make the élément of 
fraudulent intent an ingrédient of the cause of forfeiture. Of this sec- 
tion we said in the Dodge Case: 

"If at any time whlle the entry is being made, and before it Is completed, 
there is a disclosure by the passenger which is sufflclent to put the customs 
offlcers upon inquiry as to the dutiable character of any of the contents of 
the packages, we think that within the meaning of the statute it is to be 
deemed that the articles were 'mentioned to the collector before whom such 
entry was made,' notwithstanding they were not mentioned in the documents. 
Of course, if the articles are mentioned in the entry or déclaration, they are 
mentioned to the collector." 

Upon the argument counsel for the government conceded that if, 
at the time of making her baggage déclaration and entry, the claim- 
ant had informed the customs officer that she had jewelry, purchased 
abroad, upon her person, and upon the arrivai of the steamer had 
gone to the place on the wharf where her baggage was to be placed, 
and there remained ready, upon request, to exhibit the jewelry to 
the customs officer and appraiser, and to pay the duty on it, it could 
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not be fairly conteoded that she had,"fraujdulently or knowingly im- 
ported" the necklace "contrary to law." In view of the excerpt from 
the Dodge Case, quoted above, he wasconstrained to make such con- 
cession. • 

With this understanding of the law of the case, it will next be 
necessary to set forth the facts. Inasmuch as a verdict was directed 
against the claimant, every conflict of évidence must be resolved in her 
favor, and every inference from the facts be in like manner drawn 
in her favor, because if, upon her own statement of what toôk place, 
she did not violate the law, she was entitled to hâve the jury pass 
upon the question whether her own narrative was or was not to be 
accepted as the true one. Her statement is as foUows : She bought 
the necklace just before her return from Paris. Inasmuch as it was 
a valuable one, she wore it a'round her neck throughout the voyage. 
On the day of her arrivai she wore a white silk shirt waist, the upper 
part being of such texture that the pearls were visible through it. 
She knew the necklace was dutiable, and expected to pay, or rather 
to hâve her husband pay, thfe duty on it. When the vessel reached 
the harbor she was called to the cabin to make her déclaration and 
entry before the acting deputy coUector, and a blank printed form 
was presented to her for filling up and signature. It is the same form 
which this court a year before had characterized as failing to comply 
with the instructions of the Treasury Depa.rtment, and as "not per- 
spicuous and discfeditable, because it is calculated to befog the under- 
standing of those to whom it is presented." We think still, as we 
thought then, that this form is "inappropriate and misleading," and 
it would seem désirable that some one should make an efïort to im- 
prove it. It reads as follows : 



Baggage Déclaration and Entry. 
District of New York, Port of New York. 



1, 



a résident of 



-, residlng at , destination 

, from , do solemnly and truly déclare 



a pas- 



senger on the steamshlp - 

that, to the best Of my knowledge and bellef, I hâve the following pièces of 

baggage, namely: 



Trunks. 



Bags or Valises. 



Boxes. 



Other Packages. 



Total. 



That such baggage is my Personal property (and that of my 



-, who 



accompany me); that ail of the articles In my baggage or on my person, 
purcbased abroad (and Intended for others or for sale), and their cost priées 
pald by me, or by others who hâve intrusted them to me, are fuUy set forth 
and deseribed in the annexed entry; that with the exceptions of sald articles, 
the «aid baggage contàins only sùch wéarlng apparel and Personal efCects (as 
were taken by me and my — -^ — ont of the United States), and include only 
such articles as are in the use of, and necessary and appropriate for, the 
Immédiate purposes of the journey, and présent comfort and convenience of 

myself (and my — ), and are not articles Intended for other persons or 

for sale. — , Passenger. 



Subscrihed and declared before me this 



■ day of - 

— , Surveyor's Staff Officer. 
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Inspecter' S Retum to Collecter. 
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I certlfy that I hâve examlned the above - 
found nothlng dutiable except as entered below. 



pièces of baggage and 
— , Inspecter. 



Entry of Articles Referred to Above. 



Description of Articles. 



Foreign 
Cost. 



Classiflcation. 



Foreign Value In 
TJ. S. Currency. 



Eates of 
Duty. 



Amount. 



Wearlng 
Apparel. 



Dresses 
Wraps 
Bonnets 
Gloves 
Underwear 
Jewelry 
Coâts 
Trousers 
IWaistcoats 



Miscella-J 
neouB. "j 



District of New York, Port Of New York — ss.: 

I do solemnly swear that the priées above set forth show the actual cost 
of [sic] foreign market value of the articles named, to the best of my knowl- 
edgeand bellef. A certified involce cannot be produced for the reason . 



Subscribed and swern to before me this 



■ day of . 

-, Surveyor's Staff Offlcer. 



A person reading this form, who was familiar with the English 
language only as used in ordinary nonofficial speech or writing, would 
naturally assume that the only articles purchased abroad by the 
passenger which were to be entered in the above schedule were 
those "intended for others or for sale." If, incautiously relying on 
the printed déclaration thus furnished him by the government for 
his enlightenment and guidance, he should neglect to enter therein 
an article purchased abroad for himself, and, however innocently, 
should forget to mention it orally to the officer taking his déclaration 
and entry, he would be likely, under the rule laid down in the Dodge 
Case, to discover to his sorrow that the article was forfeited and 
himself liable to fine and imprisonment. The claimant in this case, 
however, escaped that pitfall. She did not undertake the task of 
filling up the form, but appeared before the deputy collector with 
its spaces still blank, prepared to answer such questions as he might 
put to her. According to her narrative, he asked if she had made 
any purchases abroad, to which she replied that she certainly had; 
that she had bought wearing apparel, but was unable to state the 
amount of her expenditure in that line. She testified that he asked 
her no more spécifie questions, and did not ask her if she had pur- 
chased any jewelry. Thereupon the deputy collector filled up the 
blanks with name, résidence, number of packages, etc., and on the 
line below the printed word "Waistcoats" wrote "Wearing apparel, 
value not known." Mrs. Dulles thereupon signed and made oath 
to the déclaration. She testified that she "certainly understood" that 
the phrase "wearing apparel" covered her jewelry, and for that rea- 
son did not then specifically mention it. As ordinarily used, that 
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phrase is hardly so cOMprëhënsive. Nevertheless jewelry may fairly 
be called apparel, and it is worn onthe person. If one chooses to 
classify jewelry as one variety of "wearing apparel," it cannot be 
held thàthe is making an improper and indefensible use of the Eng- 
lish language. At any tate, the claimant's idea of classification ap- 
pears to hâve been entirely in accord with that of the customs ofR- 
cers; for, in the schedule above set forth, jewelry appears as one of 
nine varieties of wearing apparel, béing grouped between "Under- 
wear" and "Coats." 

As an entry of dutiable articles, whether silk dresses, bonnets, jew- 
elry, or gloves, the document when signed by her was insufficient. 
It gave no détails whatever ; but section 2801 provides for a further 
entry of dutiable articles when found upon examinàtion ofa passen- 
ger's baggage. And in Mrs. Dulles' case such further èhtry was 
made of "silk wearing apparel" and "embroidered linën" after her 
trunks were examined. As we hâve seen, a defective or incomplète 
entry does not work a forfeiture under section 2802, provided the 
omitted articles were "mentioned to the collector befpre whom such 
entry was made." Although defective as an entry, the document 
was certainly sufRcient as a déclaration that claimant "had in her 
baggage and on her "person wearing apparel which she had purchased 
abroad." And such déclaration, made on a form which classified 
jewelry as one variety of wearing apparel, was, in the language of the 
Dodge Case, "a disclosure by the passenger sufïicient to put the 
customs ofïicers upon inquiry as to the dutiable character" of her 
baggage. 

Having sworn to her déclaration and entry, the claimant, when 
the steamer was berthed, canje on the wharf within the customs Unes, 
met her husband, went to the part of the dock where her baggage 
was placed as it came out of the ship, and remained there till it was 
examined, additional entry njade, duty paid, and the baggage passed. 
She made no efifort to convey the necklace beyond the lines. While 
she was on the dock it was seized by a customs inspector in plain 
clothes; but the détails of that, occurrence are immaterial to any of 
the questions. presented on this appeal. Having been already seized, 
and no longer in her baggage or on her, person, the necklac. was not 
enumerated in the supplemental entry. 

In our opinion, the District Judge erred in finding that the claimant 
"did not do anything to advise the United States that she had thèse 
dutiable articles on her person when she landed on the dock from 
the steamer," and in directing a verdict for the United States. 

The decree is rêver sed, and cause remanded for a new trial. 
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HOXSIE et al. v. NODINB. 

(Circuit Court of Appeals, Ninth Circuit May 29, 1903.) 

No. 859. 

1. CONTBHSION— .TOIKT LiABILITY. 

A défendant who purchased property which had been seîzed from plaln- 
tlff and was sold under a writ claimed to hâve been void, but who took 
no part in the removal of the property, cannot be held jointly liable wlth 
the officer for the trespass and conversion, the rule being that to create 
a joint liability there must liave beén a concert of action betvceen the 
défendants. 

S. Same— Actions— Qdestioks for Jury. 

In a joint action for trespass and conversion, where there is a confllct 
of testimony, the question whether there was such concert of action be- 
tween the défendants as to establish a joint liability Is one for the jury, 
and instructions which taise such question from the jury, or which leave 
them to infer that malice, oppression, or gross négligence on the part of 
any one défendant rendors them ail liable for exemplary damages, are 
erroneous. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

This was an action brought in the District Court of the United States for 
the District of Alaslïa, Second Division, by Jennie M. Nodine against Charles 
B. Hoxsie, William M. Eddy, and J. C. Muther. The complaint states three 
causes of action In trespass and conversion. In the flrst cause of action the 
défendants are charged wlth trespass in entering upon certain premises oc- 
cupied and in the possession of the plalntifC, in Nome, Alaslia; the seizure 
and imprisonment of the plaintifï; the tearing down and destruction of plain- 
tlff's lodglng house; and the destruction of piaintifC's business as a lodging 
house keeper. For this cause of action the plaintlff claims damages In the 
sum of $10,000. In the second cause of action the défendants are charged 
wlth the removal from plalntiff's lodging house and premises of ail of her 
Personal property, consisting of beds, bedding, clothing, bunks, stoves, wear- 
Ing apparel, cooklng utenslls, groceries, and provisions, throwing the same 
Into the public highway of Nome, and leaving the same In such public high- 
way. It is alleged that a large quantity of this property became lost and 
damaged, to the damage of the plalntifC in the sum of $2,500. In the thlrd 
cause of action it is charged that the défendants hâve deprived plaintilï of 
the means of carrying on her business of keeping lodgers and making a liveU- 
hood, and that she was dlspossessed of her lot, which was taken possession 
of by the défendant Hoxsie, to her damage In the sum of $15,000. Upon thèse 
three causes of action the plaintlff prayed for judgment in the sum of $27,500. 

The défendants Hoxsie and Eddy answered, denying the allégations of 
plalntilï's complaint. Hoxsie, further answering, set up hls prlor possessory 
rlght to the premises described; the entry of the plaintitt upon the premises 
wlthout hls consent, and her refusai to vacate; the subséquent organization 
în 1899 of a consent government for the town of Anvil City (afterwards 
changed to Nome), under a charter adopted by a unanimous popular vote; 
and the élection of offlcers, Including a municipal judge, as provided for by 
the charter, wlth power to act as an arbitrator and municipal judge, to hold 
court and entertaln complalnts, and hear and détermine controversies concern- 
ing the rights of possession of property known as town property and lots. 
It was further alleged by the défendant Hoxsie, in défense of the action, 
that he filed his complaint wlth the municipal judge, complaining of the 
plaintlff Nodine, and submitted to the said municipal judge his complaint 
against said Nodine for trespass upon said lot. and asked to hâve the matter 
arbitrated, adjusted, and decided; that the plaintlff consented to said arbl- 

T 1. See ExMutlon, vol. 21, Cent. Dig. § 1393. 
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tration, and submltted her claims to the sald property to the said municipal 
Judge and arbltrator, and thèrèttpon tbe said défendant and plalntifE presented 
to said arbitra tor and municipal judge the évidence of witnesses concerning 
the rlghts of possession to tbe said property; that the said municipal judge, 
acting as arbltrator, found and decided that the défendant Hoxsie was en- 
titled to the possession of said premises, and that the plaintifi Nodine was 
a trespasser, and should vacate said tract of land. It was further alleged, 
with respect to the défendant Eddy, that the citizens had authorized him to 
act as the; agent and offlcer of said municipal court, and to exécute and en- 
force the flndlngs and judgments of said court and of sald arbltrator; that 
sald municipal judge, acting under the power conferred upon him, delivered 
to tbe said Eddy bis findings In sald matter of arbitration, and Informed and 
directed the said Eddy to eject the said plaintifC from the premises; that in 
pursuance of said order the plaintlff was ejected from the possession of said 
premises, and not otherwise; . that in the exécution of sald order of the mu- 
nicipal court the défendant Eddy used no more force than was necessary for 
the performance of his duties thereln in the exécution of said order, and 
committed no violence agalnst elther the person or property of said plaintlff, 
and did not arrest or restrain said plaintlff of her liberty or imprison her at 
any time. 

The défendant Muther flled a separate answer, In which he also set up tbe 
proceedings and the organlzation of the consent government of the eity of 
Anvil, afterwards Nome, îbe adoption of a charter, thé élection of officers, 
and the proceedings of the municipal court, as alleged in the separate answer 
of his codefendants Hoxsie and Eddy. The défendant Muther further alleged 
that the order of the municipal court to eject the plaintlff from the premises 
requlred the défendant Eddy to levy upon the goods and chattels of the plain- 
tifC, Nodine, and make the costs which had been tased agalnst her in the 
judgment; and that under and in pursuance of sald order, and not otherwise, 
said plaintlff was ejected from the premises, and that the said Eddy, acting 
under sald wrlt, and not otherwise, levied upon and seized one large tent and 
lumber foundatlon; that pursuant to such order and a notice of sale the said 
tent and lumber foundation were sold at public auction by the défendant 
Eddy to the said Muther fol- the sum of $197.50, the said Muther being tbe 
hlghest bldder therefor; that thereafter the said défendant Muther uncondl- 
tlonally offered to restore to the sald plaintlff the said tent and lumber founda- 
tion, being ail the property said défendant received from the said Eddy as 
aforesaid; that the défendant Muther bas always been ready and williug to 
return the said tent and lumber foundatlon to the plaintlff, but that the plain- 
tlff bas refused and stlU refuses to recelve possession thereof, or to accept the 
return thereof. 

Upon the Issues thus presented, the case was trled before the court and 
a jury. The plaintlff testifled in her own behalf with respect to ail the acts 
alleged in her complaint Impllcating the défendants Hoxsie and Eddy, but 
did not conneet the défendant Muther with the trespass, Imprisonment, or 
the removal or destruction of the property or business, or with any of the 
matters or things complained of. The only testimony in support of the 
complaint relating to the défendant Muther In this connection was that of 
the witnesses Baker and Spiers, who testifled in behalf of the plalntiff. 
Baker was asked this question: "Do you know who tore this building down?" 
His answer was: "I believe that Mr. Muther was the instlgator. He had 
men — hlred men — don't know thèlr names. Mtither was the man who bouglit 
the buildings and through his Instrumentallty it was torn down. I saw 
Muther there at the time It was being torn down, glving orders. I heard him 
giving orders. I don't know whàt was done with the tent and the materlal 
it was made of . Muther was there on the ground. I saw him [Muther] do 
so." The witness Spiers testifled that he was a carpenter, contracter, and 
builder, and on the 28th dày of Pebruary, 1900— the 28th or 29th— he was 
working for Mr. Muther. Hesald: "In the morning I was worklng at Mr. 
Muther's. Later on I went up and took down this tent of Mrs..Nodine's; that 
is the day it was taken down and carried away." 

Upon the conclusion of plaintiff's testlmony the défendant Muther, by his 
counsel, moved the court to direct the jury to find a verdict In favor of the 
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défendant J. 0. Muttier, upon the grounds: (1) That tbere is no évidence to 
sustain the allégations of the corn plaint against the défendant Muther; (2) 
that there Is a total and fatal variance between the allégations of the com- 
plalnt and the proof submitted; (3) that this is a joint action against the 
défendants for an alleged joint conversion or tort, and that the évidence is 
wholly insufficient to show a joint liabllity or joint conversion or tort on the 
part of the défendants; (4) that there is no évidence whatever that the de- 
fendant Hoxsie took any part in, or participated in, the alleged conversion 
or tort; (5) that the évidence is wboUy insufficient to show that the défendant 
Muther took any part in the alleged destruction of the property of the plain- 
tiff, or the alleged conversion of the same; (6) that the évidence shows that 
if any of the said property was converted or destroyed by any one it was 
by the défendant William M. Eddy, and without the knowledge, consent, or 
direction of either of the other défendants. The défendant Muther, by his 
attorney, also moved the court, upon the same grounds, for a nonsuit. aud 
for a dismlssal of the action as to the défendant Muther. Thèse motions the 
court denied, and the défendant excepted. 

In défense of the action the défendants called Alonzo Rawson, who tostifled 
that durlng the fall of 1899 and the spring of 19<X) he occupied the position 
of municipal judge under the municipality then existing at An vil City (Xome), 
and also United States commissloner. The witness identifled the pleadings 
and court file in the case of Hoxsie against Nodiue, pending and tried in the 
municipal court over which he presided. The défendants then offered the 
record in évidence, consisting of the complaiut and answer, the summons in 
the case, the évidence and notice of motion, the reply, the venire for a jury, 
the verdict of the jury, the writ of restitution, and notice of sale. The 
plalntiff objected, and the papers were ofïered in mitigation of damages. 
The plalntiff again objected, and the court overruled the objection, holding 
that the papers were admissible in évidence for the sole purpose of reduclng 
damages or rebutting the évidence or inference of the commission of gross 
négligence, oppression, or malice on the part of the défendants. The de- 
fendants excepted to the ruling of the court restricting the évidence of the 
papers and the use thereof for the purpose nanied. The witness Bawson 
further testified, in substance, that the municipal court was organized and 
cstablished in the latter part of the month of September, 1899. At that time 
there was at what was then called Anvil City a population of approximately 
7,000 people. There was no machlnery whatever established by Congress for 
the civil government of the municipality. A mass meeting was called, and 
a committee appointed to prépare a charter. At a second meeting the charter 
was adopted. After the adoption of the charter an élection of otfleers was 
held by the citizens. The witness was a candidate for the office of municipal 
judge. There were other candidates. The witness secured about 1,100 votes. 
It was a gênerai public élection. Everybody participated who desired. At 
that élection a city council was elected and a chief of police. William M. 
Bddy, one of the défendants, was elected chief of police. After the élection 
and the organlzation of the offlcers, the witness presided over and conducted 
what was known as the "municipal court" from that time until the time of 
the disbanding of the municipality. The witness further testified that he 
knew the circumstances attending the exécution of the writ of restitution 
in évidence. Mr. Hoxsie never had anything to do with the direct service 
or levy of this writ of exécution. Mr. Eddy, acting as chief of police, and 
actlng under the express orders of the witness, offlcially served it by placing 
Mr. Hoxsie In possession of the property described in the writ of restitution, 
by removing Mrs. Nodine from the property, and subsequently selling the 
tent for the costs of suit. The tent was actually taken down under Mr. 
Eddy's supervision, and it was taken down under the particular and express 
orders of the witness. Mr. Hoxsie and Mr. Muther did not in any way par- 
ticipate in tearing down that tent. 

It does not appear from the record before this court that the défendants 
Hoxsie or Eddy were called as wituesses in the case, nor is the absence of 
their testimony explained. fhe défendant Muther was a witness for the de- 
fendants, and in his testimony said: "I had nothiug at ail to do with the 
tearing down or the removal of that building, and nothing at ail to do with 
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It except to buy It at public àùctlon and pay for It after It was déllvered at 
my place of business. I refused to pay for It or hâve anjrthlng to do ■w4th 
It untllit was déllvered to me at my place of business." He testlfied, further, 
that before the tent was reinoved he went to.the lawyers for the plaintifC 
and oflfered to return the tent to her. They Would not aCcept It, and he tes- 
tlfied that nelther the plalntlff nor any one àcting for her ever at any tlme 
made any demand whatever upon hlm for the return of the tent and 
foundation purchased by hlm. 

The witness Splers, who testlfled for the plalntlff that he was a carpenter, 
contracter, and bullder, and on the 28th day of February was working for 
Mr. Muther, and later on In the day took down the tent of Mrs. Nodine, tes- 
tlfled, on behalf of the défendant: "I partlcipated at the tearlng down of 
that tent under the direction of Mr. Bddy. Nelther Mr. Hoxsle or Mr. 
Muther were présent, and I dldn't see either one of them working around 
there anywhere; or doing anything." And, referring to hls previous testi- 
mony, he sald: "I testlfied that Mr. Muther dlrected me to go down there 
and take that tent down. Mr. Eddy dlrected me. Mr. Muther dldn't know 
any more about It than I dld, exeeptlng that he let me go down. Mr. Eddy 
came after me to go down there and do that work when I was working on 
Mr. Muther's building, and Mr. Muther allowed me to go wlth hlm. The 
truth about the matter as to how I came to go down there is that Eddy 
-said, 'Why, he dldn't know a great deal about building, and he had a great 
deal to do that day, and dldn't Intend to pay much attention to taking that 
tent down, and that the tent had to be taken down.' Muther wanted It taken 
down In good shape, and he was very willing to let hlm hâve some one to 
take It down rlght, so as not to hâve it ail forn to pièces; and he sald: 'Why, 
I wlll let you hâve two men that can go down there. If they can do any- 
thing for you, you may hâve them.' And Eddy told hlm that he wanted the 
men, and he told hlm that he Wanted me to go down there to take that tent 
down. Mr. Muther was there at the tlme." He further testified that Mr. 
Eddy pald hlm îor taking the tent down. 

Alexander Smith, a witness for the défendants, testlfied that he was a car- 
penter; that he helped to take dowu the plalntiff's tent; that a man by the 
name of Spiers helped to take it down. He testlfied, further, that he was 
working uhder the direction of Mr. Eddy at the tlme. 

It appears from the évidence, and was uncontradicted, that Muther was the 
highest bldder at the sale of the tent property under the so-called exécution 
sale, and that he pald for It the sum of $197.50. 

The court Instructed the jury, wlth respect to the proeeedlngs in which 
the property was sold, "that the wrlt Issued out of that so-called court was 
void and wlthout authority of law, and was not a protection to them or 
either of them, and did not authorize them 6r any of them to enter upon the 
premises of plalntlff, or to sell or remove her Personal property or to destroy 
her business. And that the défendants Hoxsle and Muther took such part 
In the pretended légal proeeedlngs and In the removal and destruction of 
plalntifC's property and business as to make them equally liable wlth the 
défendant ISddy." The court further instructed the jury, with respect to thé 
actual damages the plalntlff was entitled to reeover, as follows: "The only 
question for your considération Is the value of the propfeTty that was taken 
or removed or converted by thèse défendants, and I charge you that they are 
ail jointly liable. You wlll make such an estimate as wlll be the plaintiff's 
actual damages for the conversion and removal of her property, and, in addi- 
tion, such reasonable sum as Is Just and right to compensate her for the 
loss of her business, whIch was destroy éd. That is the actual damage, and 
that amount of money you are bound to return in any event In thls case." 
The court further Instructed the Jury, wlth respect to the actual and exem- 
plary or punitive damages the plaintifC was entitled to reeover, as follows: 
"I charge you that In thls case the plaintifC Is entitled to reeover her actual 
damages, that Is, such a sum of money as would fairly and reasonably com- 
pensate her for the loss and In jury to her Personal property and the destruc- 
tion of her business; and, if you condude frOm the évidence that the conduct 
of the défendants was maliclous in removing or destroying her property, 
exemplary or punitive damages may be given in addition to the actual 
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damages sustained, as a ilnd of punlshment to the défendants, wlth a vle-w 
to preventing slmllar wrcngs In the future. ■ Sueh damages are given In the 
cases where the évidence shows malice, gross négligence, or oppression on the 
imrt of the défendants; and if In this case you find from the évidence such 
an élément entering into the conduct of the défendants, it is your right and 
privilège to give to the plaintiff, in addition to her actual damage, such a 
sum as exemplary damages às in your judgment is Just and proper under ail 
the circumstances of the case." 

The jury returned a verdict in favor of the plaintiff, and against ail three 
of the défendants, for the sum of $5,000. The case is brought hère for review 
on writ of error. 

James E. Fenton, W. T. Hume, Ira D. Orton, and Campbell, Met- 
son & Gampbell, for plaintiffs in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

The défendants, in ofifering the papers in the case of Hoxsie v. 
Nodine in the so-called "municipal court" at Anvil City, did not offer 
them as the évidence of an adjudication in a de facto court, nor as 
the évidence of proceedings in arbitration and award, and the objec- 
tion to the ruling of the court in admitting the papers in évidence 
for the sole purpose of reducing damages or rebutting the évidence 
or inference of malice, gross neghgence, or oppression on the part 
of the défendants, does not distinctly and specifîcally présent the 
question whether the papers were admissible for the other purpose 
indicated, and Vi^e express no opinion upon that subject. 

Among the errors assigned are the refusai of the court to instruct 
the jury to return a verdict in favor of the défendant Muther, or to 
grant a nonsuit in his favor, or to dismiss the action as to him, and 
the instruction of the court to the jury that the défendant Muther 
was equally liable with the other défendants. The absence of testi- 
mony tending to show that the défendant Muther was a joint tres- 
passer in the proceedings against the plaintifif, or that he had any 
relation to such trespass or proceedings other than as the purchaser 
of the tent property at public sale, renders the refusai of the court 
to instruct the jury as requested by the défendant clearly erroneous. 
As held by the Suprême Court of Oregon in Cooper v. Blair, 14 Or. 
255, 12 Pac. 370, in an action against several for the conversion of 
property, where it appears that the acts complained of were com- 
mitted by the défendants severally, at difïerent times, and there is 
nothing to show any concert or combination between the parties 
to do the acts charged, no recovery against ail the défendants can 
be had, and a judgment of nonsuit is proper. In support of this doc- 
trine the court quotes approvingly from section 308 of Pomeroy's 
Code Remédies, where it is said : 

"In order, however, that the gênerai rule thus stated should apply, and a 
union of wrongdoers in one action should be possible, there must be some 
community in the wrongdoing among the parties who are to be united as 
codefendants; the injury must in some sensé be their joint work. It is not 
enough that the injured party bas on certain grounds a cause of action 
against one for the physical tort done to himself or his property, and has on 
entirely différent grounds a cause of action against another for the same 
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physical tort. There must be siometMng mtnre thàn the existence of two 
separàte causes of action for the same aet or default to enable htm tojoln 
the two parties Uable.in the single aetionj TMs prindple 18 ol unlversal ap- 
plication." • : 

In other words, the plaintiff, having alleged a joint tort, must prôve 
a joint conversion. Dahms v. Sears, 13 Or. 47, 65, il Pac. 891. 

It appears to hâve been the practice at one time in Pennsylvania 
to permit the joining of two or more défendants between whom 
there had been no concert of action, and under the*a!llegatioh of a 
joint tort prove the separàte torts of each défendant, leaving the 
court and jury to sélect the party legally responsible. But the ruie 
no longer prevails in that state.' Minnich v. Electric Railway Co., 
203 Pa. 632, 53 Atl. 501,, Assuming, however, that there was testi- 
mony tending to establish a joint liability on the part of ail of the 
défendants, it was for the jury, and not the pourt,: :to pass upon the 
testimony and détermine that fact; and the cqvirjt, in taking that 
question from the jury and giving the instructions that the défend- 
ants werc; ali jointly liable, corpmitted palpable error. The same 
observation is applicable to the instruction concerning the liability 
of the défendants to exemplary or punitive damages. The instruc- 
tion left the jury to infer that if they found malice, oppression, or 
gross négligence on thé .part of any oneof the défendants in the 
commission of the alleged trespass, they were ail jointly liable in puni- 
tive or exemplary damages. With respect to the défendant Muther 
there was not, as before stated, a particle of evidepce tending to show 
that he had any other relation to thjÇ proceedings against the plaintiff 
than as a purchaser of the property at a public sale. Before the sale 
he had in no way participated in the acts of Hoxsie and Eddy, and his 
purchase did not of itself make him a participant in, the wrongful 
seizure, and he cannot be made a trespasser by relation. Gloss v. 
Black, 91 Pa. 418. Moreover, he ofïered to return the property 
to the, plaintifï immediately after the purchase. If the jury believed 
his testimony in this regard, he thus relieved himself from any pos- 
.sible charge of malice, oppression, or gross négligence. But this 
question was not submitted to the jury. The court drew no dis- 
tinction in law between the acts of the several défendants and their 
liability for actual and exemplary or punitive damages. 

The judgment is reversed, with instructions to the court below to 
grant a new trial. 



McNBAE v. LEBLOND et al. 
(Circuit Court of Appeals, NintJi Circuit May 11, 1903.) 

No. 845. 

Shipping— Construction ov Gharter— Dblay for Rçpàïrs. 

A charter party réquired the master on tender of the vessel to fumlsh 
a certiflcate that she was properly stowed and dunnaged, and of her' 
good gênerai condition, from charterer's compétent snrveyor, and pro- 
vided that In case of dissatigfaction with such certiflcate by either party 
the inatter should be submitted to arbitration. It further provided that, 
"should the vessel fail to paSs safisfactory survey, or, In case of arbitra- 
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tion, should the décision be against the vessel, or S&ould she be detalned 
more than 10 days for repairs, this cliarter to be void at charterer's 
option, such option to be declared at the expiry of said 10 days." Held, 
that ail such conditions authorizing the avoidance of the charter were 
predieated upon the presumptlon of previous tender of the vessel to the 
charterer, and that he could not refuse to accept her when tendered 
withln the time limlted hy the charter because she had preTlously talien 
more than 10 days in making repairs. 

8. Samb— RisHT TO Canckl Charter— Estoppbl. 

Under a charter provision glving the charterer the option to cancel if 
the vessel should be detalned for more than 10 days for repairs, "such 
option to be declared at the expiry of said 10 days," If he fails to mabe 
such déclaration 10 days after the repairs are commenced, but permita 
them to proceed without objection, he Is estopped to make it when the 
vessel is subsequently tendered after their completion. 

& 8ame— BuBAOH OF Charter— Mkasurk op Damages. 

Where, on the refusai of a charterer, without légal cause, to accept 
the vessel, she was at once advertised for charter and rechartered to the 
same person, for the same voyage, at a lower rate, which voyage she 
made, the measure of damages for breach of the flrst charter is the dif- 
férence between the freight she would hâve received under such charter 
and the amount actually earned under the second up to the time when 
the voyage under the flrst would hâve been completed, the expenses of 
the two voyages being presumably the same; and where the one actually 
made was under ordlnary conditions It furnishes relevant évidence of the 
time whlch would hâve been required under the flrst charter. 

Appeal frorn the District Court of the United States for the North- 
ern District of California, in Admiralty. 
For report below, see 104 Fed. 826. 

This is an action In personam for the recovery of damages for an alleged 
breach of a eontract evidenced by a charter party entered into between the 
parties to the action on September 22, 1896, at Llverpool, England. The 11- 
belants were the owners of the French bark Pierre Corneille, and chartered 
that vessel to the respondent, to proceed at once from Newcastle, N. S. W., 
where it then was, in ballast, to San Francisco, there to be loaded by the re- 
spondent with a cargo of wheat or flour, and proceed thence to a safe port 
in the United Kingdom or on the Continent, as might be ordered by the 
charterer's agent. The freight on the cargo was agreed to be at the rate 
of 30 shillings per ton. The vessel arrived at San Francisco on November 
11, 1896, in a somewhat damaged condition, in conséquence of having been 
In collision with the British ship Larnaca on the night prior to her arrivai. 
She was duly Inspected by a marine snrveyor, proposais for making the neces- 
sary repairs were sollcited on November 19th, a bid accepted on the 23d, and 
the repairs commenced on the 24th, being flnished on the 30th of the same 
month. The vessel was tendered to the charterer on December 2d, but not 
accepted by him, he notifying the master of the vessel of his élection to 
cancel the charter, owing to the length of time used in repairlng the vessel. 
The master then placed the vessel on the market for recharter, and, the re- 
spondent making the highest freight offer, the vessel was rechartered to him 
on December 18th on substantlally the same terms and conditions as contamed 
in the original charter party, but at a freight rate of 8 shillings and 9 pence 
per ton lower. The vessel was then loaded by the respondent, and proceeded 
on her outward voyage. The owners of the bark then brought the présent 
action to recover the différence in the rate of freight under the original 
charter and that under the second charter, and for the loss of the vessel's 
time conséquent upon the respondent's refusai to load under the flrst charter. 
Judgment was rendered in favor of the llbelants for the sum of $6,082.75, 
from which Judgment an appeal was taken to this court. 

H. W. Hutton, for appellant. 

Milton Andros and Louis T. Hengstler, for appellees. 
123 F.— 25 
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Befofe GIIyBERT, ROSS, arid;MORROW, Circuit Judges. 

]\»IO,R,R:0Wi Circuit Judge (after stating the facts). 'The appellant 
ba^éSifts #peal maitily, upon two, contentions, narnely, that he was 
justified in canceling the charter; and that, if he was nul:, the damages 
allowed by the court bdow are excessive. 

The détermination of the first question dépends solely ' upon the 
construction given to the clause, c'ontained in the charter party that, 
shouid the vessel "be detained more than ten days for repairs, this 
charter to be void, at charterers' option, such option to be declared 
at the expiry of said ten days." The court below construed this lan- 
guage as referring to sùch repairs as might be found necessary after 
the vessel had been tèhdered to the charterer, and not to repairs 
which might be made befpre such tender, This construction the ap- 
pellant assigns as error. 

A charter party is to be construed in consonance with the rules 
which obtâinin the coristruction of contracts generally, and no rule 
of construction is better established than that the intention of the 
contracting parties must be determined by a considération of the 
whole instrument, rather than of any particular clause. The charter 
party invblvçd jn this ca^ë is in printed form, with blanks for the 
writing in of spécial provisions. It states the parties contracting, 
the description of the vessel, the object of the voyage, the rates of 
freight to be paid, and the exemption from liability resulting from acts 
of God, périls of the sea, etc. Then follows the paragraph containing 
the clause iij question herç, as follows: 

"Vessel to be properly stowed' and dunnaged, and certlflcate thereof and of 
good gênerai condition, draft of water, and ventilation to be furnlshed to 
cliarterers from charterers' compétent surveyor. If the captain or charterers 
be dissatisfled with the certiflcate given, the matter in dispute shall at once 
be submitted to two other regular port marine surveyors, one chosen by the 
captain, and one by the charterers, who, if they cannot agrée, mây call upon 
a third surveyor. A majority décision and certiflcate shall détermine the 
matter in dispute, and the cost of sald spécial survey shall be borne by the 
party against whom said décision may be rendered. Shouid the vessel fail 
to pass satisfactory survey, or, In case of submlsslon to arbitration, shouid 
the décision be against the vessel, or shouid she be detained more than ten 
days for repairs, this charter to be void at charterers' option, such option to 
be declared at the expiry of sald ten days." 

This paragraph is apparently one in gênerai use, as the only writ- 
ten portion is the désignation of the surveyor who shall furnish the 
certiflcate, in the first sentence. This sentence provides for two cer- 
tificates — one as to the stowage and dunnage of the cargo, the other 
as to the gênerai condition 6i the vessel for loading ; the latter neces- 
sarily preceding the former in point of time. If either of thèse cer- 
tifîcates is satisfactory to the charterer, the terms of the charter party 
are binding upon him. But there are three conditions stated in the 
paragraph, upon the happening of either of which the charterer may 
Bject to cancel the charter party: (i) Shouid the vessel fail to pass 
satisfactory survey ; (2) shouid a décision be rendered against the ves- 
sel, in case of submission of the matter of the sufïîciency of the certifl- 
cate to arbitration; (3) shouid the vessel be detained more than 10 
days for repairs. Thèse three conditions are ail made subséquent in 
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point of time to the survey by the charterer's surveyor, and that survey 
is to be made when the captain is ready to tender the vessel to the 
charterer for stiffening. This is apparent from the paragraph fol- 
lowing the one quoted, providing that : 

"Upon discharge of Inward cargo and/^p ballast belng so advanced as to 
make stiffening necessary to complète discharge of inward cargo and/o,. bal- 
last, charterers to furnish the vessel witU siifiicient cargo for stiffening at dis- 
eharging wharf, as customary, the captain to give them usual written notice, 
accompanied by surveyor's certiflcate, stating that the vessel is ready to take 
In same, and of the quantity required." 

There is nothing in the charter party, in our opinion, to support 
the contention of the appellant that the lo days permitted for repairs 
referred to a time before the tender of the vessel to the charterer. 
The context of the instrument shows that tlie clause in question 
has référence to a survey and certificate that could only be made when 
the captain was ready to tender the ship; and the conditions with 
which it is joined are ail predicated upon an assumption of previous 
tender of the vessel to the charterer. This construction not only 
appears to us to be the reasonable one from the ordinary meaning 
of the language used and its connection whh other provisions, but the 
practical construction, viewed from the commercial standpoint. The 
vessel was liable to be in need of repairs more or less extensive after 
the long voyage from Australia to San Francisco, and it was as much 
to the interest of the owner as to the charterer that such repairs 
should be made expeditiously, and the vessel tendered to the char- 
terer for loading. But the charterer must be satisfied that the vessel 
was safe and suitable for his purpose before loading it; and in this 
regard the agreement of the parties was that, if the vessel, when ten- 
dered, should be in condition that was satisfactory to the charterer, 
or could be brought to the condition required for his particular pur- 
poses within 10 days, it should be accepted by the charterer; other- 
wise he might cancel the contract, at his option. This clause, it ap- 
pears to us, should be regarded as a measure of protection to the 
charterer to insure the proper condition of the vessel. It was to the 
owner's interest to earn the freightage as soon as possible. It was 
to the charterer's interest to hâve a suitable vessel in which to trans- 
port the grain, and within a certain time. That the vessel was ten- 
dered in ample time for the charterer's purpose is évident from the 
fact that a provision of the charter party allowed the vessel until De- 
cember 31, 1896, in which to reach San Francisco. It reached there 
on November iith, and was tendered to the charterer on December 
2d, 29 days before the expiration of the time allowed. That the con- 
dition of the vessel, when tendered, was satisfactory to the charterer 
is apparent from the fact that he rechartered the vessel on December 
i8th, and there is no évidence showing that he required any further 
repairs to be made before loading it. If, then, the vessel was in 
proper condition, and no delay had occurred beyond the time pro- 
vided in the agreement, should the charterer be allowed to take ad- 
vantage of a possible technical uncertainty of language in order to 
reap a pecuniary benefit by the cancellation of the agreement orig- 
inally made, and the opportunity to enter into a new charter party 
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upon lower rates of freightage? We think not. And ît îs by no 
means conclusively shown that, giving to the charter party the con- 
struction contended for by the appellant, he performed his part of the 
contract in such manner as to entitle him to exercise the option of 
canceling it. The language of the charter party is, "should she [the 
vessel] be detained more than ten days for repairs, this charter to be 
void at charterers' option, such option to be declared at the expiry 
of said ten days." The vessel arrived on November ii th. Proposais 
for repairs were solicited on November igth, a bid therefor accepted 
on the 23d, and the work commenced on the 24th, being completed 
on November 3oth. On December 2d the vessel was tendered to the 
charterer. Up to this time the charterer had made no complaint 
that too much time was being used for repairs, and had given no no- 
tice that he would, therefore, elect to cancel the contract, although he 
testifîed that he knew when the ship arrived, and ascertained — pos- 
sibly at the same time, or possibly later — that repairs were being made 
on it. In response to the tender of the vessel by the captain, he 
wrote as follows: 

"Referring to cHarter party dated Liverpool, September 22na, 1896, yonr 
vessel arrived at San Francisco in a damaged condition on November lltli, 
and you hâve used twenty-two days ta repalrlng damages, which is largely 
In excess of the time ailowed you under the charter. I therefore elect to 
cancel sald charter, and herewlth give you notice to that efCect. I return 
yonr stlffienlng notice." 

If he believed the clause allowing lo days for repairs referred to 
the time before the tender of the vessel, he was in duty bound to dé- 
clare his optioij to cancel the contract at the expiration of the lo 
days as he calculated them, and not permit 22 days, as he avers, to 
pass by without any intimation that he would take such action, The 
appellees were warranted in relying upon the assumption that he had 
not elected to cancel the contract, and by ail the principles of estoppel 
he was then precluded from seeking the benefit of any privilège he 
might hâve had at the earlier date. 

There remains to be considered the question of damages — whether 
the amount assessed by the commissioner, and approved by the court 
below, was excessive. It was stipulated by the parties that the vessel 
"left Newcastle, Australia, to fulfîll the charter party mentioned in 
the libel herein, on September 22, 1896, and arrived in San Fran- 
cisco on November 11, 1896, and sailed from San Francisco with a 
cargo of wheat on the 26th of January, 1897, and arrived at Falmouth, 
England, on June 9, 1897, atd at iCiverpool on June 21, 1897, and 
finished unloading the said cargo on the 9th day of July, 1897, the 
same consisting pî 1,815 tons and 1,450 pounds in excess thereof." 
The actual time consumed by the voyage from San Francisco under 
the second charter was 165 days from tinie of departure to time of 
unloading at Liverpool. Estimating the time which would hâve been 
consumed by the vessel if the voyage had been made under the first 
charter, upon the same basis, we hâve 165 days for the voyage, and ' 
38 days for loading, etc., or 203 days in ail. The ship was tendered 
to the charterer under the first charter on December 2, 1896. Be- 
ginning with the day foUowing, December 3d, and calculating 203 
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days as necessarily occupied before the cargo was delivered at port 
of discharge, presumptively brings the voyage to an end on June 24, 
1897, at which date the vessel should hâve earned $13,253.22 (1,815 
tons 1,450 pounds at 30s. per ton). It had actually consumed but 
150 days of the 165 days required for the voyage at that time, and 
had, therefore, actually earned but $8,534.81 ("»/i65 of $9,388.29, 
the total amount received under second charter, at the rate of 21s. 
3d. per ton). Deducting the amount actually earned from the amount 
which would hâve been earned under the original charter leaves a 
déficit of $4,718.96 in the earnings of the ship at this date by reason 
of the failure to çarry out the terms of the original charter party. 
The court below decreed this amount to be due the libelants as dam- 
ages, adding interest at the rate of 6 per cent, per annum from June 
24, 1897, the presumptive date when the full amount would hâve been 
due the libelants ; making the total amount decreed to be paid $6,- 
082.75. This calculation was made in accordance with the settled rule 
for estimating damages in this class of actions, namely, that the ship- 
owner is entitled to the net amount that would hâve been earned under 
the charter sued on, less the net amount actually earned, or which 
might, with reasonable diligence, hâve been earned, by the vessel 
during the time required for the voyage named in such contract of 
charter. The Gazelle and Cargo, 128 U. S. 474, 487, 9 Sup. Ct. 139, 
32 L. Ed. 496; Smith v. McGuire, 3 Hurl. & N. 554. We find no 
error in the assessment of damages. 
The decree of the District Court is afïirmed. 



MERCANTILE TEUST 00. OF NEW YORK v. CHICAGO, P. & ST. L. 
RY. 00. et al. (WHEELER, Intervener). 

(Circuit Court of Appeals, Seventh Circuit. Aprll 14, 1903.) 

No. 918. 

1. Appbal — Appealable Ordkks — Final or Intbki.ocdtoiît Dbcree. 

A decree on an Intervenlng pétition against a recelver, directlng hinj 
to dellver certain property to the petitioner, or, In default, to account for 
Its value, and also to pay the value of Its use or rental wliile used by 
him, and ■which refers the matter to a master to détermine and report 
the value of the property and its rental, and to state an account between 
the parties, expressly stating that it is interlocutory, is not a final decree, 
from which an appeal lies. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

On September 21, 1893, the Mercantile Trust Company of New York flled 
Its bill in the court below to foreclose a mortgage upon the Chicago, Peoria 
& St. Louis Eailway, the Une of railway extending from Peoria to .lackson- 
vlUe, whereupon the court appointed C. H. Bosworth and E. EUery Anderson 
receivers, the latter of whom bas slnce departed this life. By the order of 
appolntment the court placed In the hands of its receivers varlous railways 
not embraced in the complalnant's mortgage, but which had been operated in 

If 1. What decrees are final, see note to Brush Electric Co. v. Electric Imp. 
Co., 2 C. C. A. 379. 



390 123 FEDBÎBAL REPORTER. 

connection with the CMcago, Peoria & St. Louis Rallway under one manage- 
ment, In the namé of the "Jacksonville Southeastern Llne." The complalnant 
claimed no lien ùpon thèse railways and the owners of them were not parties 
to the bill. One of the lines of railway so embraced in the order was the 
Jacksonville, LouîsvlUe & St. Louis Rallway, of which Mr. Samuel P. Wheeler 
was, on December 9, 1893, appolnted receiver under a Mil flled in the court 
below to foreclose a mortgage upon that road. Pursuant to the order of ap- 
pointment Bôsworth and Andersen, receivers, took possessioii of the varions 
lines of railway, property, and equipment of the Jacksonville, Louisville & 
St. Louis Eailway Company and of the other "constituent companies," so 
called, as well as of the Chicago, Peoria & St. Louis Railway, and operated 
them untll December 5, 1893, when, upon pétition of the Jacksonville, Louis- 
ville & St. Louis Rallway Company, the court ordered Its receivers, Bôsworth 
and Andeïson, to restore to that company its road and appurtenances, roUing 
stock, and property, and that Its receivers account under the direction of a 
master as to ail moneys, properties, effects, and crédits coming into their 
hands from that railway. The rallway was not dellvered, for some reason, 
under the order ôf December 5, 1893, until May, 1894, untll which tlme Bos- 
woi th and Andersen operated the road and its property In connection with 
the Chicago, Peoria & St. Louis Railway. There was dispute as to certain 
rolling stock and prpperty iu the possession of Bôsworth and Anderson, which 
Mr. Wheelèr, as receiver, claimed to belong to the Jacksonville, Louisville & 
St. Louis Rallwà^, but which right was denled. Thereupon, in May, 189S, 
Mr. Wheeler intervened by pétition in the case of Mercantile Trust Company 
V. Chicago, Peoria & St. Louis Eailway Conlpany, alleging his right to the 
possession of one hundred box cars and two coal cars, and also claiming the 
value of certain materials and supplies, taken possession of by the receivers 
of the Chicago, Peoria & St. Louis Rallway Company, and of property de- 
stroyed, aggregatlng, exclusive of ' the cars, $17,704.52, and asking that the 
receivers of the Chicago, Peoria & St. Louis Railway Company be directed 
to deliver the property to him, where the same could be returned, and to 
account for the earnings and use theréof, and for any dépréciation in value, 
and where the same could not be returned, by reason of its destruction or 
otherwise, that the receivers be decreed to pay to him the value thereof, and 
for an aecounting, etc. Upon issue joinéd the matter was referred to a 
master, who repor;ted May 17, 1900, that Mr. Wheeler, as receiver, was en- 
tltled to the possession of the one hundred box cars and the two coal cars, 
which should bave been deliveréd to hlro by Bôsworth, receiver, in May, 
1894. As to the other items the report was inconelusive, but it is not neces- 
sary herè to particniarize. 

In February, 1902, the court entered a decree as foUows: "It is ordered, 
adjudged, and decreed by the court that the exceptions of the respondents 
filed herein, and eaoh and every of them, be,' and the same are hereby, over- 
niled, and the report of sald master be, and the same is, in al! things and 
respects conflrmed, save and except so much of said report as refers, without 
recommendation, to the 'equities of the account between the varions railroads 
and the flrm of T. J. Hook & Oo. and Dunn Brothers,' as to ail which matters 
the présent order of the court is without préjudice to the right of the parties 
herein as may hâve existed at the tlme of the appolntment of Receivers 
Anderson and Bôsworth on September 21, A. D. 1893. It is further ordered, 
adjudged, and decreed by the court that respondent C. H. Bôsworth, receiver 
of the Chicago, Peoria & St. Louis Railway Company, forthwith deliver or 
cause to be dellvered to Samuel P. Wheeler, receiver of the Jacksonville, 
Louisville & St., Louis Railway Company, at Jacksonville, Illinois, the follow- 
Ing property wrongfully withheld, naniely: One hundred box cars, manu- 
factured by the Litchfleld Car & Machine Company, lessee's pumber 150 to 
S50, even numbérS only, bullder's numbers 13233 to 13384, both inclusive, 
originally lettered 'j;. S. E.'; also, two certain coal cars, numbered 33 and 
35; also, one lot of ' unlnjured coal cars, numbered 33 and 35; also, one lot 
of uninjured parts and scrap of locomotive engine No. 3; also, one certain 
boit cutter of the value of $150.00; one certain wheel lathe or borer of the 
value of 11,500.00, and one certain machine lathe of the value of $350.00 in 
condition in which the same was on the 17th day of May, A. D. 1894 — and, 
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in default thereof. that he account to sald Samuel P. Wheeler, receiver as 
aforesaid, for the fair value of sald property at the date last aforesaid, and 
that he also account to sald Wheeler, as receiver as aforesaid, for the falr 
value of the use or rental of ail said property from said 17th day of May, 
A. D. 1894, to the présent tlme. It is further ordered by the court that ail the 
foregoing décrétai order Is and shall be regarded and treated as interlocutory, 
awaiting a further report of the master as hereinafter provided. Porasmuch 
as said master has not In his said report found and reported the fair value 
of the said one hundred box cars, of the two coal cars, and of the uninjured 
parts and scrap of locomotive engine No. 3, nor the fair value of the use or 
rental of ail said property, including the three machines aforementioned, for 
the time the same hâve been withheld from petitioner as aforesaid, and that 
the court may be advised in respect thereto, to the end that the rights and 
liabilities of the parties in respect of such values may be fixed and deter- 
mined by the court, it is further ordered by the court that this cause be, and 
hereby is, referred to Walter Allen, Esq., one of the masters in chancery of 
this court, to take testimony as to such values and make report to the court 
■without unnecessary delay." 

From this decree Bosvrorth, receiver, and the Chicago, Peoria & St. Louis 
Bailway Oompany, of Illinois, hâve appealed to this court, and a motion is 
now made to dismiss the appeal upon the ground that it was interlocutory, 
and not final. 

Bluford Wilson and P. B. Warren, for appellants. 
L. E. Gross, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

It is often difficult to détermine whether a decree is final or inter- 
locutory; and for this reason, as is suggested in Forgay v. Conrad, 
6 How. 201, 12 L,. Ed. 404, care should be taken not to make what 
should be a mère interlocutory decree so operate as to be final and 
compel an immédiate appeal before the actual termination of the litiga- 
tion. In McGourkey v. Toledo & Ohio Central Raiiway Company, 
146 U. S. 536, 13 Sup. Ct. 170, 36 L. Ed. 1079, a review is had of tlie 
authorities upon the question of decrees final or interlocutory merely, 
and the conclusion is reached (i) that a decree is final, though the case 
be referred to a master to exécute the decree ; (2) that a decree in ad- 
miralty determining liability for collision or tort, or in equity establish- 
ing the validity of a patent, and with référence to a master to compute 
and report damages, is interlocutory merely. The gênerai rule is 
stated as follows : 

"It may be said, in gênerai, that if the court make a decree fixing the rights 
and liabilities of the parties, and thereupon refer the case to a master for a 
ministerial purpose only, and no further proceedings in court are contem- 
plated, the decree is final; but if it refer the case to him as a subordlnate 
court and for a judicial purpose, as to state an account between the parties, 
upon which a furtlier decree is to be entered, the decree is not final. Crais- 
head v. Wilson, 18 How. 199 [15 L. Ed. 332]; Beebe v. Russell, 19 How. 283 
[15 L. Ed. 668]. But even if an account be ordered taken, if such accounting 
be not asked for in the bill and be ordered simply in exécution of the decree, 
and such decree be final as to ail matters within the pleadings, it will still be 
regarded as final. Craighead v. Wilson, 18 How. 199 [15 L. Ed. 332]; Win- 
throp Iron Co. v. Meeker, 109 U. S. 180 [3 Sup. Ct. 111, 27 L. Ed. 898]." 

This case has repeatedly been approved. Luxton v. North River 
Bridge Company, 147 U.' S. 337, 34i, 13 Sup. Ct. 356, 37 L. Ei\ 
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194; Latta V, Kilboum, 150 U. S. 524, 539, 14 Sup. Ct. 201, 37 L. Ed. 
1169; California National Bank v. Stateler, 171 U. S. 447, 449, 19 Sup. 
Ct. 6, 43 L. Ed. 233 ; Southern Railway Co, v. Postal Telegraph-Cable 
Company, 179 U. S. 641, 643, 21 Sup. Ct. 249, 45 L. Ed. 355 ; Coving- 
ton V. Covington First National Bank, 185 U. S. 270, 277, 22 Sup. Ct. 
645, 46 L. Ed. 906. 

The case of Forgay v. Conrad, supra, is chiefly relied upon to sustain 
this appeal. There it was ruled that: 

"Where a decree décides the rîght to property, and directs It to be dellvered 
up or sold, or a sum of money to be paid, and the complalnant Is entltled to 
bave such decree carried Into Immédiate exécution, this Is a final decree, from 
wbich an appeal lies." 

This is a leading case and has been approved by the court. Thom- 
son V. Dean, 7 Wall. 342, 19 L. Ed. 94. But, as suggested in the 
McGourkey Case, "the opinion was based largely upon the ground 
that the decree not only decided the title to the property in dispute, 
but awarded exécution," and, further, that it had been generally 
treated as an exceptional one. The gênerai rule is that a decree is not 
final unless, upon affirmance, nothing remains but to exécute it (Grant 
V. Phœnix Insurance Co., 106 U. S. 429, i Sup. Ct. 414, 27 L. Ed. 237), 
and it must terminate the litigation between the parties on the merits 
of the case (Bostwick v. Brinkerhoff, 106 U. S. 3, i Sup. Ct. 15, 27 L. 
Ed. 73). 

The decree in question is peculiar. It directs the delivery of the 
property forthwith, "in condition in which the same was on the I7th 
of May, 1894." We catinot fully appreciate that it could be expected 
that, after eight years of use upon a railway, box cars and coal cars 
should be returned in their condition at the commencement of such 
use. The decree further provides that, in default of delivery, the re- 
ceiver having the property in possession should account to the receiver 
claiming the property for its fair value on the I7th of Mayj 1894, and 
for its use and rental from that date. We take it that the accounting 
for use or rental was irrespective of the fact of delivery or nondelivery 
of the property under the decree. This further peculiar provision is 
found in the décrétai order, that it should be regarded and treated 
as interlocutory, awaiting a further report of the master directed by 
the decree. Of course, such statement is not conclusive, if the decree 
in fact determined finally the rights of the parties. Potter v. Beal, 
2 C. C. A. 60, 50 Fed. 860. But possibly it ought to be taken into 
account in case of doubt. The purpose of the intervening pétition was 
not ônly to recover the possession of the property, but to ascertain 
an accounting with respect to the value of the use, and if possession 
could not be had, or if the property be deteriorated, for an accounting 
to détermine and to recover for the value of the use and the value of 
the property, or the amount pf its dépréciation, a return being had. 
It will be observed that the case difïers from that of Forgay v. Conrad 
in this : that hère the prevailing party could not hâve exécution of his 
decree. The decree is in the alternative, either to deliver or to ac- 
count. In default of delivery, an accounting was directed, to be fol- 
lowed by a decree for the fair value of the property, so that it rested 
with the receiver in possession either to deliver the property or to ac- 
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count for its value, and in this connection the direction o£ the court 
that the decree be regarded as interlocutory is not without weight. 
It is not désirable to allow cases to be appealed piecemeal ; and where, 
as hère, it is évident that the court was unable to make a final decree, 
because of the failure of the master to report upon the value of the 
property and the amount for its use and rental, we are unable to con- 
strue the decree otherwise than as one indicating a tentative rulmg 
upon the incomplète report before the court, and withholding final 
decree until the report should be completed. We think, therefore, that 
this decree was interlocutory, and that the appellant's rights wiU be 
fully preserved by appeal from the decree which may be rendered upon 
the accounting. 

The appeal is dismissed 



MERCANTILE TRUST CO. v. CHICAGO, P. & ST. L. RT. CO. et al. 

SAMB V. TRUSTEES OF ILLINOIS COLLEGE. 

(Circuit Court of Appeals, Seventh Circuit April 14, 1903.) 

N0.93& 

1. Vkndor's Likn— Kemoval of Machinbrt from Building— LiABiLiTT of 
Rkcbiver. 

The président of four différent railroad companies, wliose roads were 
operated together as one line under an arrangement in the nature of a 
partnership and a common management, purchased in his own name, but 
for the use of such line, certain shops containing machinery, which were 
used as machine shops by the Consolidated Unes. He tooli a deed, wblch 
was not recorded, but which reserved a vendor's lien for an unpaid por- 
tion of the purchase money. Subsequently the machinery from the shops 
was removed to another location, which was owned by one of the con- 
stituent companies, where it was used in the same way, and later passed 
into the hands of a recelver for such company. Eelê, that such Company 
was not a purchaser for value, but was chargeable with notice of the 
vendor's lien, and the recelver should be required to pay to the holder 
of the purchase-money notes the value of the machinery so taken to the 
extent of such notes. 

3. Same. 

In such case there was no sale or transfer of the machinery, such as 
required the lienholder to first exhaust the real estate, it being at ail 
times in equity the property of the associated Unes, nor was the recelver 
entitled to replace It, after it had been used for a number of years slnce 
its removal. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The Chicago, Peoria & St. Louis Rallway Company executed three several 
mortgages upon its railway, one to the Mercantile Trust Company, one to the 
Central Trust Company, and one to the Metropolitan Trust Company, dated, 
respectively, March 1, 1888, July 15, 1889, and June 1, 1891, which were im- 
mediately thereafter duly recorded, to secure certain bonds issued by that 
company. Three separate suits were brought in the court below to foreclose 
thèse mortgages. The causes were Consolidated, and an order was entered 
appointing Charles H. Bosworth, one of the appellants, and E. EUery Ander- 
son, who subsequently resigned, receivers of the road, who took possession 
and operated the road under the order of the court. For some years prior 
to the receivership, the Chicago, Peoria & St. Louis Railway Company, the 
Jaeksonville Southeastern Railway Company (later the Jacksonvllle, Louis- 
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ville & 8t LoBls Eaiiroad Company), the Litchfleld, Carrolton & Western 
Raiiroad Company, and the Chicago, Greenville & Southern Railway Com- 
pany were operated under a common management known as the "Jackson- 
ville Southeastérn Llne." This arrangement was In the nature of a partner- 
ship, common bocks of account being kept, known as "Line Books," the earn- 
ings of ail the roads being deposited in a common account, apd the expansés 
of ail the roads were paiij from this common fund. William S. Hook was 
the président and gênerai manager of each of thèse railway companies and 
the common administrator of the fund. The Chicago, Peoria & St. liouis 
Eailway Company of Illinois, one of the appellants, succeeded to the prop- 
erty and 0ghts acquired by the purchasers of the Chicago, Peoria & St. 
Louis Railway Company, sold in September, 1895, under a decree in the 
Consolidated suit. 

On October 9, 1886, Archibald C. Wadsworth by deed of that date conveyed 
and granted to William S. Hook, in considération of $2,000 then paid and the 
further sum of $4,000, payable one-half in one year and one-half in two years 
from that date, with interest as expressed in two certain notes, certain real 
estate in the county of Morgan, Illinois, with the buildings, tracks, switches, 
switch stands, machinery, etc., thereon formerly belonging to the Jackson- 
ville Car Company. This deed reserved a vendor's lien upon the granted 
premises to secure the unpaid purchase money represented by the two notes. 
The deed was delivered to Hook, but was never recorded. Thèse notes were 
indorsed and transferred by Wadsworth, in October, 1886, for value, to the 
Trustées of Illinois Collège, the appellee, who has since been and is now 
tlie holder of them; and the principal of them, with interest since October 9, 
1892, remains unpaid. The purchase by Hook was made on account of the 
JacksonvtUe Southeastem" Railway Company, now known as the Jacksonville, 
Louisville & St. Louis Raiiroad Company; but there was no formai eon- 
veyance by Hook to the Jacksonville Company, the property conveyed by the 
deed being controlled and uSed by that company as a car manufacturing and 
repalr shop from the date of the sale until 1892. The property conveyed be- 
eoming inadéquate for the ù^es of the Jacksonville Southeastem Line, in 1892 
the'old buildings were dismantled and tracks torn up, the materials and ma- 
chinery earried to a new location, and the new shops were thereafter called 
the "Chicago, Peoria & St. Louis Railway Shops," and were used by the 
Jacksonville Southeastern Line as a car manufacturing and repair plant, and 
were taken possession of by the receiver in the principal case. The value 
Of the Steel boiler, stationaty engine, lathe, hydraullc wheel press, belting 
and shafting, ànd other machines so removed, is found by the master to hâve 
been $6,180, aslde from some 5,500 feet of iron rail, the value of which is 
not stated. 

The appellee by intervening pétition asks the court that it enter a decree 
directing the receiver to pay to the petitioner the value of the machinery as 
it was when taken to the new premises, or that the machinery be rystored 
to the realty, with the value for the use of the same and damage for dé- 
térioration In value while in use in the new shops. The master reported that 
restitution eould not be made in specle, and that the petitioner should be paid 
in cash for the same to the extent of the principal and accrued interest upon 
the notes, which report was eonfirmed by the court, and a decree entered that 
Bosworth, receiver of the Chicago, Peoria & St. Louis Railway Company, pay 
to the Trustées of Illinois Collège the amount of the two notes, with interest, 
amounting to $6.609.40. This decree is brought by the named appellants to 
this court for review. 

Bluford Wilson and P. B. Warren, for appellants. 
Henry A. Gardner and Edwd. P. Kirby, for appellee. 

, Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

By the i law' of the state of Illinois the vendor's lien reserved in the 
unrecorded' deed to Hook was potential against the world, except 



MERCANTILE TEUST OO. V. CHICAGO, P. & ST. L. RT. OO. 395 

creditors and purchasers in good faith. The property was, without 
the knowledge of the vendor, removed by Hook, the président of each 
of the roads and the common manager of them ail, to a locality in 
fact owned by the Chicago, Peoria & St. Louis Railway Company, 
but for the use of the several constituent companies composing the 
Jacksonville Southeastern Line, and was so used until taken pos- 
session of by the receiver in this suit. He could only justify his title 
and possession by showing that the Chicago, Peoria & St. Louis Rail- 
way Company was a bona fide holder of the property for value and 
without notice of the vendor's lien. This is not shown by the mère 
fact of removal and the placing of machinery upon premises owned by 
that Company, and in fact used for the common benefit of the constit- 
uent companies ; nor by the fact, if it be a fact, that that company 
was the only mem.ber of the association which through the earnings 
of its line and the sale of its bonds was able to maintain itself and its 
associâtes ; nor by the fact that the other companies would in an ac- 
counting be shown to be indebted to it. There was no transfer of the 
title of the property by Hook to any one, so far as the record discloses. 
If purchased by him with the funds of the Jacksonville Southeastern 
Line, the property belonged to ail the companies, and was subject to 
an équitable accounting between the constituent members of the asso- 
ciation; but in that event, being so purchased for the association by 
Hook, its head, who was also the président and manager of each com- 
pany, knowledge of the vendor's lien reserved in the unrecorded deed 
to Hook is clearly chargeable to each constituent member of the 
association. No one member of the partnership or association under 
such circumstances could be heard to say that it acquired the property 
without knowledge of the lien. There is no évidence of a sale of the 
property to the Chicago, Peoria & St. Louis Railway Company, or 
of any payment by it therefor. The presumption which attaches to 
commercial paper transferred before maturity does not apply to the 
transfer of chattels. A bona fîde purchase for value without notice 
must be proven as a fact by the possessor, and is not to be presumed, 
particularly under the circumstances surrounding this transaction. 

The objection that the realty is not shown to be insufficient security 
for the payment of the debt cannot be sustained. There was no 
sale of this property. The équitable principle which requires a sale 
in the inverse order of aliénation is not applicable hère. The principle 
invoked is applied "where there are two creditors standing in equal 
equity, one of whom has security upon two funds and the other only 
upon one." Iglehart v. Crâne, 42 111. 261. The entire property be- 
longed in equity to the association, and not to Hook. The Chicago, 
Peoria & St. Louis Railway Company — as claimed by counsel — has in 
equity the right to the entire property, but that right is subject to the 
lien of the vendor. The company stands in no better plight than 
Hook, and its possession was in fact Hook's possession. 

The objection that the court and the master erred in finding that the 
tools and machinery could not be restored in specie is equally falla- 
cious. The pétition was in the alternative, either for a restoration 
of that which had been detached from the realty, if it could be donc, 
or for the value. This machinery had been stripped from the realty. 
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converted to the use of wrongdoers, and used for nearly eîght years. 
The appellee's right thereto was denied. The property manifestly 
could not hâve been restored in specie. It must hâve suflfered much 
dépréciation in its value. Under thèse circumstances the appellants 
cannot cornpiain that the value is awarded, and not a spécifie return of 
the property ordered, particularly as the amount awarded by the de- 
cree, being the amount of the debt, is less than the value of the prop- 
erty taken, with interest from the taking. 
The decree is affirmed. 



IDAHO MIN. & MIIX. CO. et al. V. DAVIS. 

(areult Court of Appeals, Ninth Circuit. May 18. 1903.'> 

No. 894. 

1. APPBAL— i'INDINGS— Keview— Eqdity Pboceedings. 

Plndlngs of the trial Court in a proceeding In equlty to foreclose a 
labor lien will not be reversed on appeal, unless they are clearly er- 
roneous, or there is a prépondérance of évidence agalnst them. 

8. Mines— Sebvicbs of Foreman and Watchman— Lien. 

A person employed as foreman and watchman of a mine does not 
perfonn services of a professional or supervisory character, so as to pre- 
clude hlm from being entitléd to a lien for hls services, under Sess. Laws 
Idaho 1893, p. 49, § 1, providlng that every person performlng labor in 
any mine shall hâve a lien thereon for such labor. 

8. Samb— FiMi?o DP Lien— Tbbmination of Labor. 

Under Sess. Laws Idaho 1895, p. 48, § 6, providlng that every laborer 
clalming a lien for services performed in a mine must, withln 60 days 
after the performance of the labor, file for record a claim contalning a 
statement of hls demand, the fact that it was not shown that a clalmant 
had ceased to perform his duties at thp time of the flllng of hls claim 
for lien dld not Invalldate his claim. 

4. Same— Désignation of Property. 

Sess. Laws Idaho 1893, p. 51, § 7, relating to laborers' liens, provides 
that, in every case in whiCh one claim is filed agalnst two or more 
mines, the person flling such claim must designate the amount due him 
on each of the mines; otheirwise, the lien of such claim wIU be postponed 
to other liens. Held that, where several clalms and locations were owned 
and operated as one mine, as against the parties so uniting them, they 
would be treated as a single claim, and hence a lien for services was not 
InefCective for failure to descrlbe the particular claim relative to which 
the services were rendered. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Idaho. 

Thls action was commenced In the district court of the state of Idaho, in 
and for Blmore connty, but upon the pétition of the défendants was removed 
to the United States Circuit Court for the District of Idaho; the jurisdictlon 
of that court attachlng by reason of the diverse citizenship of the parties. 
The plaintifC (appellee hereln) alleged that he was employed by the défendant 
corporation on August 1, 1887, as foreman of Certain mines owned and oper- 
ated by it in Blmore county, Idaho, at an agreed sum of $150 per month 
wages; that he eontlnuously performed work and labor in such capacity in 
and upon the minlng promises of the défendant corporation down to the time 
of flling the blll, namely, nine years and eight months, for which services 
there was due hlm $17,400, of which he had been paid $9,200, leaving a 

T 2. See Mines and Minerais, vol. 34, Cent. Dlg. § 234. 
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balance alleged to be due and owlng of $8,200. The plaintiff further alleged 
that be had flled hls clalm of lien withln the tlme required by the statntes 
of Idaho; also that the défendant Frank P. Ray had or claimed to hâve some 
interest in said mlning premlses, but plaintiff alleged that such interest was 
subséquent to his own; and he prayed that his lien be foreclosed, and the 
property thereln mentloned be sold, and the proceeds be paid to him, with 
judgment in his favor for any deflcieney. The answer of the défendants 
admitted the original employment of the plaintifC by the défendant corpora- 
tion at the sum of $150 per month, but alleged that in August, 1889, it closed 
its mine and mill, and did not thereafter employ any one at said premises 
but the plaintiff, who from that time on worked merely as watchman, at 
the agreed salary of $75 per month. It is alleged that the plaintiff bas been 
paid in fuU the amount due him for ail said services. The défendant Eay, 
answering specially, dénies that he has any interest in the property in ques- 
tion other than as stocliholder. The court found that the plaintiff Y/as en- 
titled to the sum of $150 per month from August, 1887, to January 1, 1890, 
and to $75 per month from that time to May 1, 1897, maklng a total amount 
earned by the plaintiff of $10,900, of which $9,200 had been paid, leaving a 
balance due of $1,700, for which judgment was given, with interest. The 
lien was found to be valld, and the property ordered sold in accordance with 
the prayer of the complaint. From this judgment the case is appealed to 
this court. 

Wyman & Wyman, for appellants. 
Hawley & Puckett, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The fîndings of the court below are assigned as error. Upon the 
hearing before the commissioner, the défendants (appellants) appeared 
by counsel and cross-examined the plaintifif's witnesses, but no testi- 
mony was offered on behalf of the défendants. The findings of the 
court were therefore based upon the évidence introduced by the plain- 
tiff. From this it appears that the plaintiff entered into the employ 
of the défendant mining company as foreman, on August i, 1887, 
at $150 per month, and that he remained in such employ, .in some 
capacity, until the time of bringing the présent suit. The employ- 
ment of the plaintiff is admitted by the défendants, but the amount 
of wages to be paid per month is disputed; the défendants claiming 
that, from August, 1889, the plaintiff was employed merely as watch- 
man, at $75 per month. From the plaintiff's own testimony it is ap- 
parent that his duties were merely those of a watchman and caretaker 
after the year 1889; but the exact time of the change of employment, 
owing to the discontinuance of active work at the mine, is not clearly 
ascertained. The évidence does not satisfactorily establish the plain- 
tiff's claim that he is entitled to $150 per month for the entire period, 
but does show that he is entitled to compensation for the services 
performed by him for the mining company. This compensation the 
court below found to be $10,900. The plaintiff admits having re- 
ceived $9,200, which would leave a balance of $1,700 still due to the 
plaintiff. 

While in an equity proceeding of this character an appeal practical- 
ly affords the litigants a retrial of the questions presented, neverthe- 
less the findings of fact made by the trial court will be accorded great 
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weight. The appéllate èourt will not usually disturb them, unless 
they are clearly errone<)vis, or there is a prépondérance of évidence 
against them. In the présent case there is nothing in the record to 
justify us in saying that the findings are erroneous. Such évidence 
as does appear supports the findings, and they will therefore be ac- 
cepted as true. 

The trial court also found that the miner's lien filed by the plain- 
tiff against the mining property of the défendants was vahd, and or- 
dered its foreclosure. It is contended by the défendants that this 
claim of lien was prematurely filed, in that the plaintiiï had not ceased 
to labor upon the premises at the time of filing the saiiie, and that 
the property thereih sought to be afifected by the lien is not suifi- 
ciently identified or described ; that by reason of the failure to comply 
with the étatutory requirements in thèse particulars the lien was not 
valid. ,, '' 

The laws of Idaho provîde (Sess. Laws 1893, p. 49, and Sess. Laws 
1895, p. 48): 

"Section 1. Every person performing labor upon or furnishing materials to 
be used in the construction, altération or repair of any mining claim, build- 
ing, wharf, bridge, ditch, dlke, flume, tunnel, fence, machinery, railroad, 
wagon road, aqueduct to create hydraulic power or any other structure, or 
who performs labor in any mine or mining claim, bas a lien upon the same 
for the work or labor done or materials furnisbed. • * *" Sess. Laws 
1893, p. 49. 

"Sec. 6. Every original contracter clalming the beneflt of thls ehapter must, 
wlthln nlnety days, and évery other person must, withln slxty days, after 
the completion of any building, improvement or structure, or after tlie com- 
pletion of the altération or repalr thereof, or In case he cease to labor thereon 
before the completion thereof; then after he so ceases to labor or after he bas 
ceased to labor thereon for any cause, or after he has ceaged to fumish 
materials therefor, or after the performance of any labor in a mine or mining 
claim, file for record with the county recorder for the cotinty in which such 
property or some part thereOf Is situated, a claim containing a statement of 
his demand, after deducting ail just crédits and offsets, with the name of 
the owner, or reputed owner, if known, and also the name of the person by 
whom he was employed or to whom he furnished the materials, and also a 
description of the property to bé charged with the lien, suflacient for identi- 
fication, which claim must be verlfled by the oath of the claimant, his agent 
or attorney, to the efCect that the aflSant belleves the same to be just." Sess. 
Laws 1895, p. 48. , 

The statutes giving liens to laborers and mechanics for their work 
and labor are liberally construed (Davis v. Alvord, 94 U. S. 545, 24 
L. Ed. 283), and, the plaintifï's position with respect to the mine not 
being professional or supervisory to the degree that would preclude 
him from the benefits of a lien, in our opinion the duties he per- 
formed were such as to entitle him to a lien upon the property (Min- 
ing Co. V. CuUins, 104 U. S. 176, 26 L,. Ed. 704) ; and the fact that 
it is not shown that he had ceased to perform such duties at the time 
of filing his claim of lien should not invalidate his claim, the section 
merely directing that "every other person must, within sixty days 
* * * after the performance of any labor in a mine or mining 
claim, file for record" a claim containing a statement of his demand. 

Nor should the lien be affeeted for want of proper désignation of 
the property to which it applies. Section 7 of the act above quoted 
(Sess. Laws 1893, p. 51) provides: 
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"In every case In whlch one claim Is flled against two or more buildings, 
mines, mlnlng claims, or other improvements, owned by the same person, the 
person filing such clalm must at the same time designate the amouut due 
him on each of said buildings, mines, mining daims, or other improvement; 
otherwise the lien of such daim Is postponed to other liens." 

Under a strict construction of this section the failure of the plain- 
tifï to specify in his claim of lien the amount due on each claim would 
only postpone such lien to other spécifie liens, but not invalidate it ; 
while under the libéral construction given to similar sections by courts 
in other states, where several claims or locations are owned and oper- 
ated as one mine, as against the parties so uniting them, they may, 
for the purpose of the lien law, be regarded and treated as a single 
claim, and declared on as such. Hamilton v. Delhi Min. Co., ii8 
Cal. 148, 151, 50 Pac. 378; Post v. Fleming et al. (N. M.) 62 Pac. 
1087; Maynard v. Ivey, 21 Nev. 241, 29 Pac. 1090. 

The decree of the lower court adjudged the défendant Frank P. 
Ray equally liable with the défendant mining company. It is ad- 
mitted by the appellee that this was an oversight in the drafting of 
the decree; there being no finding to that efifect. The decree will 
therefore be modified to the extent of excluding the défendant Ray 
from the opération of the judgment, but in the remaining particulars 
the judgment is affirmed. 



GOLDSTEIN v. BBHREXDS. 

(Circuit Court of Appeals, Ninth Circuit. May 25, 1903.) 

No. 869. 

1. Appeal — DisMissAL— Want dp Actual Controvkrst. 

Where, pending an appeal in a suit brought in support of an adverse 
claim flled In a land office, against the granting of a patent to défendant 
for a mining claim. In which complainant was in possession of the prop- 
erty In suit clalming under a town site entry, the Interior department, 
in a proceedlng properly before it, and to which défendant was a party, 
determined that the land was not minerai in character, and a patent 
was issued for the same under the town site entry, such décision is con- 
clusive on the court, and, complainant having both possession and title, 
no actual controversy rèmains, and nothing upon which a judgment can 
operate, and the appeal will be dlsmissed. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

J. H. Cobb and Maloney & Cobb, for appellant. 

Arthur K. Delaney (Oscar Foote, of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On the 6th day of February, 1899, 
the appellant made application at the local land office at Sitka, Alaska, 
for the entry and patent of a certain pièce of land in the town of 
Juneau as a Iode claim designated in the application as "Minerai Sur- 
vey No. 316." Within the 60-day period provided by statute for the 
publication of the notice of the application for patent, the appellee 



400 123 FBDEBAIi REPORTER. 

filed in the Sîtka land office his adverse claim, and within 30 days 
thereafter brought this suit in the court below in support of his 
claim. Upon issue joined testimony was taken as to the location 
of the claim and îts boundaries, the occupation of a portion of it as a 
naval réservation, the occupation and possession of the remainder, 
iilclùding the portion in controversy, as a part of the town site of 
Juneau, and the character of the land, whether minerai or non- 
minerai. Upon this testimony a decree was entered in favor of the 
appellee, and from this decree the présent appeal is prosecuted. 

The appellee has interposed a motion to dismiss the appeal, upon 
the ground that there is now no actual controversy involving real or 
substantial rights between the parties to the record, and no subject- 
matter' upon which the judgment of the court can operate. This mo- 
tion is based upon the évidence of a patent issued by the United 
States on the 29th day of April, 1902, to Thomas R. Lyons, town 
site trustée for the lot claimants of the town of Juneau. The land 
described in the patent includes the land involved in this litigation, 
the title to part of which has by deed of conveyance from the trustée 
become vested in the appellee, and the remainder in his grantee and 
successor in interest. The land is described as lots i, 2, and 3, in 
block 21, and lot 7, în block 20, as marked and designated upon the 
officiai map of the town site of Juneau as made by George W. Gar- 
side, a deputy United States surveyor, in pursuance of the applica- 
tion of the citizens of Juneau for a patent to said town site. The ap- 
pellant admits that a patent has been issued by the United States, 
as set forth by the appellee in his motion, but allèges that there is 
now pending in the district court of Alaska, division No. i, a suit 
against the holder of the patent to recover possession of the premises 
in controversy in this action; that in that action the patent is at- 
tacked on the ground that it is absolutely void because of want of 
jurisdictîdn in the land department to issue the same ; that the ap- 
pellant is plaintiflf in saie} action, and the town site trustée named in 
said patent, together with the occupants of the ground embraced in 
the action, are défendants. 

The original complaint in the présent action was filed in the dis- 
trict court of Alaska on the 6th day of May, 1899. The complaint 
alleged that, the plaintiff and his grantors had been, and that the 
plaintiff was at the time of the commencement of the action, the 
owner, in possession and occupation, of the pièces or parcels of land 
in controvèi"sy ; that the plaintiff claimed the légal right to occupy 
and possess said premises by virtue of his occupation and possession, 
in full compliance with the local lâws and rules and the acts of Con- 
gresi of May 17, 1884, âj Stat. 24, c. 53, and March 3, 1891, 26 Stat. 
1099, c. 561 [U. S. Comp. St. 1901, p. 1467], and by actual prior pos- 
session of the public domain of the United States ; that on or about 
February 6,; 1899, the défendant wrongfully entered upon the prem- 
ises embraced within the exterior lines of survey No. 316, known 
as the Bonanza Lode Mining Glàim, and filed her application for pat- 
ent in the United States land ofKcè at Sitka, Alaska. The plaintiff 
alleged the fîling of an adverse claim in said land office, and the com- 
mencement tof this suit in support of such adverse claim, demanding 
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a judgment against the défendant for the recovery of the possession 
of the land described as being within said Bonanza Lode Mining 
Claim. 

The défendant demurred to this complaint, and the demurrer was 
sustained, the court holding that, the plaintiff being in possession 
of the land in controversy, a suit in equity to quiet title should hâve 
been brought, and that for that purpose the complaint was insuffi- 
cient. The complaint was thereupon amended in conformity with the 
opinion of the court. In this amended bill, filed October 30, 1900, 
the history of the plaintifï's title to lots i, 2, and 3, in block 21, is 
traced through the possession and occupation by plaintifif and his 
grantors from the year 1881 down to the date of the commencement 
of the action, and the title to lot 7, in block 20, is traced in like man- 
ner from the year 1882. To this amended bill of complaint the de- 
fendant appeared specially, and moved to strike the bill from the 
files and dismiss the cause. This motion was denied, and thereupon 
the défendant demurred to the bill, and, the demurrer being over- 
ruled, the défendant answered upon February 7, 1901, and upon the 
issues thus presented the testimony in the case was taken. 

It appears from the record that John Olds, acting as trustée for 
the occupants of certain lands in a settlement in Alaska known as 
the town of Juneau, fîled an application in the land ofïice at Sitka 
on the loth day of June, 1893, for a patent for 121.52 acres of land 
described in the application by metes and bounds. This application 
was allowed October, 13, 1893, and the purchase price covered by 
the entry was paid. On May 19, 1894, Anna Goldstein, the appellant 
in this case, filed a protest in the land ofïice against the issuance 
of a patent to the trustée for the land covered by the entry, alleging 
her ownership of the mining claim in conflict with the said town site, 
and alleging the minerai character of the land. Such proceedings 
were thereupon had in the land ofïice at Washington, and before the 
Secretary of the Interior, that on October 6, 1896, the town site was 
ordered canceled by the Secretary of the Interior as to the land cov- 
ered by the location made by the appellant. Goldstein v. Juneau 
Town Site, 23 Land Dec. Dep. Int. 417. On February 6, 1899, the 
appellant filed an application in the land office at Sitka, Alaska, for a 
patent to the Bonanza Lode Mining Claim. During the period of 
the publication notice of this application protests were filed by George 
Harkrader and numerous other persons, based upon the use, occupa- 
tion, and improvement by them of the land embraced in said mining 
claim. Thèse protests alleged, inter alla, that the land covered by 
the Bonanza Claim was not minerai land subject to entry under the 
mining laws. The issues raised by thèse protests were considered 
by the land department, and on September 3, 1901, the Secretary of 
the Interior rendered a décision in which he held that the land in 
controversy was not known to be valuable for minerais at the date 
of the town site entry; that in its décision of October 29, 1896, the 
department erred in holding the land to be minerai in character, 
and in canceling the town site entry to the extent stated, for that 
reason. The entry was thereupon reinstated, and a supplément:;! 
patent directed to be issued to embrace the entry as reinstated. Hark- 
123 F.— 26 
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rader V. Goldstein, 31 Land Dec. Dèp. : Int. 87. TWs patent was 
jssued April 29, 1902, to Thomas R,.L,yons, town site trustée for 
the lot claimants of the town of Juneau, and is the patent referred 
to in appelleê's motion toi dismiss tMs apiieal. 

The cause of action, as stated by the appellee as the plaintifï in the 
original complaint, was briefly this: That he was in the occupation 
and possession of certain lots in the towri of Juneau under authority 
of law ; that the défendant, the appellant hère, had wrongfully entered 
upon the premises and filèd'her application in the land office, and en- 
tered the land as a mining claim. Thé amended compAaint enlarged 
the statement of facts upon which plaintiff claimed the right to occupy 
and possess the lots in cdntroversy, and demanded appropriate relief, 
but did not change the cause of action or the subject-matter of the 
controversyj The plaintifï claimed the lots under a town site entry 
made on October 13, 1893. The défendant denied plaintifif's right to 
the premises; and claimed the lots undér a mining entry made on the 
6th day of'F«bruary, 1899. Conceding that the action was for the 
purpose' of- determining the right of possession, the controlUng ques- 
tion was as to the minerai character of the land. This question was 
within the jurisdiction df the land department to détermine, and, upon 
being sidimitted to that depattment in the proceedings for a patent, 
was determined adversely to the appellant by the Secretary of the In- 
terior, that .ofScer holding that the land was not minerai, and aWard- 
ing the land to the town site trustée. This décision is conclusive as 
to the character of the land, and disposes of the controlling question 
involved in this case. The appellee in possession of the land has ac- 
quired title tô it under the town site patent, and this action in sup- 
port of his daim to hâve possession and receive that title has ceased 
to hâve a subject upon which a judgment of the court can operate. 
Mills V. Green, 159 U. S. 6^1, 16 Sup. Ct. 132, 40 L. Ed. 293. 

Tiie appeal is therefore dismissed. 



WOODS et al., Commissloners of Hlghways, v. ROOT, Secretary of Wçir, et al. 
(Circuit Court of Appelais, Seventhi Circuit. April 14, 1903.) 
^' No.950.' 

I.Removalof Causes— Fbdbeai,] Question. 

A suit to enjoln offlcers of the United States chargea wlth the cour 
structiôn of a gqvernment canal f rora changipg the location of a highway 
bridge over the canal, in alleged violation of a decree of a district court 
in proceçdîngs tÔ condemn right of way across the highway, is one arlsing 
under the lawsof the United States, and removable on that ground, ; 

2. ConsTS— Jurisdiction— Suit to Enforob Exbcutort Dkcrbb of Anothes 
Court. 1. ' 

An order made by a District Court of the Unltéd StateS In proceedings 
for the condemnatlon of right 6£ way for a govemment canal acrosa a 
highway, which requlres the govemment to construct a bridge on the 
highway ;0ver the canal of a certain character, as shown by plans and 
speciflcations In évidence, is executory untll the bridge has been çpn- 
striicted^ and nô other court, state or fédéral, has jurisdiction of a èùlt 
to enjoln its àlleged violation, but application for its enforcement 'ûiust 
be made tô the court which entered it 
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Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The bill in thls cause was flled origlnally in the Circuit Court of Wliiteside 
County, Illinois, and on pétition of appellees was removed to tiie Circuit Court 
of the United States, for the Northern District of Illinois, upon the ground 
that It was a suit arising under the Constitution and laws of the United 
States. 

A motion to remand having been overruled, and a gênerai and spécial dé- 
marrer to the bill filed, the Circuit Court ordered that the bill be dismissed 
for want of equity. From thls order, and from the order refusing to remand 
the case, this appeal is prosecuted. 

The further facts are stated In the opinion of the Court. 

F. E. Andrews, for appellants. 

S. H. Bethea, U. S. Dist. Atty., for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the Court. 

The bill shows that a public highway, dividing the two townships' 
of which appellants are commissioners, and partly in each, crosses a 
feeder of the Hennepin Canal now in process of construction; that 
the feeder is three hundred feet wide, and has been condemned across 
the highway in the United States District Court, for the Northern 
District of Illinois, under an act of Congress providing that in acquir- 
ing the right of way across highways, the basis of condamnation shall 
be the construction and maintenance of bridges by the United States, 
as provided for by the detailed plans and estimâtes submitted to Con- 
gress ; that at the trial in the District Court condemning the right of 
way across this highway, certain maps were filed, showing that the 
highway crossed the feeder, but nothing therein showing any intention 
to change the location of the highway, or to locate the bridge at any 
point other than within the limits of the highway as it existed prior to 
the commencement of the proceedings ; that there was nothing in the 
évidence submitted to the District Court, nor in the detailed plans 
and estimâtes submitted to Congress, that showed any intention to 
change the location of such highway, or to build the bridge at any 
point other than within the limits of the highway as it then existed ; 
that in the judgment entered in the condemnation proceedings, it was 
ordered that a good and sufficient bridge, and proper and safe ap- 
proaches thereto, should be built and maintained across such high- 
way, of sufficient width to allow teams to pass thereon ; that the Secre- 
tary of War and his engineers, the other appellees herein, are about 
to change the location of the highway so as to make it conform to a 
bridge to be constructed across the canal at a point four hundred feet 
south-west of the center of the highway; that appellees are about to 
take out the portion of the highway that now crosses the canal, con- 
structing the approaches to the proposed bridge at points as above de- 
scribed outside the présent highway; that protests hâve been made 
upon the part of appellants to the proposed change, but without effect ; 
that the proposed change would increase the length of the road, make 
it crooked, increase the slope in the approaches, and make the roadway 
on the bridge and approaches so narrow that teams could not safely 
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pass, therieby ùnreasonàbly obstructing the public travel and încreas- 
ing the danger of accidents ; and praying that the appellees, their suc- 
cessors, agents, and servants^ be restrained from interfering with the 
highway at the point named, except to build and construct a bridge 
within the présent highway over said canal, "at the place and in tlie 
manner specified in an order made by the Board of Commissioners of 
said towns of Coloma and Montmorency, July I4th, 1900." 

The case was rightly removed into the United States Circuit Court. 
It rises out of an order made in the District Court in pursuance of an 
act of Congress authorizing the condemnation of the highway for the 
purpose of a canal. The suit is one, therefore, arising under the Con- 
stitution and laws of the United States. 

But though the case was rightly removed, the jurisdiction of the 
United States Circuit Court is not thereby enlarged beyond the juris- 
diction of the State court originally invoked. The United States court 
gets nothing by the removal ; it sits only to détermine what the state 
court might hâve determined but for the removal. 

The jurisdictional inquiry, then, is this : Had the Circuit Court of 
Whiteside County, but for the removal, jurisdiction to grant the relief 
asked upon the facts stated? In our judgment the state court was 
without such jurisdiction, not becçtuse it was a state court, and the de- 
fendants United States ofBcers, and the subject matter of the suit 
an United States Work (questions we do not décide) ; but because the 
relief prayed for would be an interférence, collaterally, with the exécu- 
tion of the condemnation proceedings in the United States District 
Court. 

The bill shows that in the condemnation- proceedings thCre was in- 
volved the location of the bridge, the character of its structure, the 
location and character of the approaches, and ail the détails of con- 
struction essential to the préservation of the highway as provided for 
in the act of Congress. The direction contained in such decree, wheth- 
er express, or by implication from the maps and plans exhibited, is 
executory; ând the District Court is open to the appellants to apply 
for its enforcement. To allow the bill under considération to lie 
would be to charge the state court, or, on removal, the Circuit Court 
of the United States with the exécution of the District Court's exec- 
utory order. The two Courts might disagree as to the order's mean- 
ing, its scope, or the manner of its enforcement, and a confîict ensue 
such as the policy of the law forbids. Until the order is fuliy executed, 
so that it is no longer within the power of the court, but has become 
a fixed right of the party, no question going merely to its terms, or 
the manner of its enforcement, can be eniërtained outside the court 
that entered it. The Circuit Court of Whiteside County was in this 
respect without jurisdiction., 

The order dismissing the bill was for want of equity; it should hâve 
been for want of jurisdiction. The decree of the Circuit Court is re- 
versed, but without costs, with instructions that the bill be dismissed 
for want of jurisdiction apparent on the faCe of the bill. 
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THE MAKT C. ELPHICKE v. PITTSBURGH STBAMSHIP CO. 

(Circuit Court of Appeals, Sixth Circuit June 11, 1903.) 

No. 1,164. 

1. Collision— Steamships Meeting— Violation op Rules. 

The Elphicke, a large lake steamer, heavily laden, when passing down 
the St. Clair river exchanged signais to pass port to port with the Poe, 
then about a mile below, coming up with tows. Shortly after, the 
Elphicke passed a bend in the river, which required a change to starboard 
of about six points, but she failed to port her helm soon enough or sutfl- 
ciently, and her momentum and the current carried her too far to the 
eastward, and into the course of the Poe, and a collision resulted. The 
Poe, although Initiating the signal, did not change her course, as re- 
quired by rule 17 of the rules for navigating the Great Lakes, but bept 
her course until the collision, even after she sav? that the Elphicke was 
out of her proper position, although she had time and ample room to 
hâve gone to starboard sufficiently to hâve preventcd the collision. Uelé, 
that both vessels were in fault. 

Cross Appeals from the District Court of the United States for the 
Eastern Division ofthe Northern District of Ohio. 
For opinion below, see 115 Fed. 375. 

Harvey D. Goulder, for appellant. 
Herman A. Kelley, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is a suit in admiralty, in which 
the original libel was fîled by the Pittsburgh Steamship Company, 
owners of the steamship General O. M. Poe, against the Mary C. 
Elphicke, a steamship belonging to the Fédéral Steamship Com- 
pany, to recover damages arising from a collision between those 
vessels in the waters of the St. Clair river on August 26, 1891. The 
Fédéral Steamship Company appeared and answered, denying the 
fault of the Elphicke. The owners of the Elphicke also fîled a cross- 
libel against the Poe seeking to recover the damages to the Elphicke 
resulting from the collision. The owners of the Poe responded, de- 
nying ail fault. For the sake of brevity, the vessels will be called 
by the names just given. Proofs were taken, and upon the hear- 
ing before the District Court both vessels were held to be at fault. 
A decree was entered dividing the damages, which were about $15,- 
000 to each vessel, and both parties hâve appealed. The collision 
occurred early in the morning, but in broad daylight and clear weather. 
The Poe, which is one of the largest vessels on the Great Lakes, 
was going up the river on a voyage from Conneaut to Lake Superior 
ports with two large steel barges in tow on hawsers of 800 to 1,000 
feet each. The Elphicke, a vessel almost as large as the Poe, was 
coming down loaded with 6,000 tons of iron ore. While the Poe 
was passing the lower part of the city of Port Huron, she signaled 
the Elphicke, then nearly a mile up the river, that she would pass 
her by the port side, to which the Elphicke assented. The naviga- 
ble channel of the St. Clair between the places from which the sig- 
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nais were given is more than i,ooo feet wi,de, and the current about 
3 miles per hour. Both vessels were moving, and continued to 
move, at full speed. At a point a little above wliere the collision 
occurred, the river, which has been coming down on a stretch bear- 
ing east of south, turns to the west of south, making in ail a bend 
of five or six points before the downward reach is settled on a new 
course. The Black river flows into the concave side of this arc of 
the St. Clair, and has, to some extent, filled up by its deposits the 
channel of the latter river opposite to and for some distance below 
their junction, thus crowding ofif to the eastward the navigable chan- 
nel of the St. Clair. Approximately at the upper end of the east 
side of the shoal water produced by this sédiment is a gas buoy, 
and at the lower end a black stake, to mark the western side of the 
channel fît for vessels of deep draught. The distance across the 
navigable channel to the eastward from the gas buoy is 1,500 feet, 
and from the stake to the eastern side is 1,100 feet. Respecting the 
positions and movements of the two steamers when they were ap- 
proaching each other, the évidence is somewhat conflicting. It would 
be of no profit to go into a minute détail of it. But, aided by the 
strong probabilities founded on facts about which there can be no 
dispute, we draw from the évidence the following conclusions : 

The Elphicke, on coming down to the turn, ported her helm to 
gb' about; but she either did not begin to port soon enough, or did 
not turn her helm sufifîciently — we cannot say which— to overcome 
her momentum and the drift of the current, which at that point sets 
over to the eastern bank of the river. In conséquence she passed 
too far to the eastward of her proper course, and got into a position 
dangerously near to the course of the Poe, which, as the Elphicke 
should hâve seen ail the while, was not being changed. Prudent 
navigation required her first to keep well on her own side of the 
channel, and, next, if she had failed to do this, to recover herself, 
and get out of the track of danger. It is true that one of two meet- 
ing vessels has the right to expect that the other will do her duty, 
and may govern her own course in that expectation. The Victory 
and The Plymothian, 168 U. S. 410, 426, 18 Sup. Ct. 149, 42 L. Ed. 
519. But, the Elphicke being herself at fault in her own position, 
she could not charge the Poe with the entire resuit of their mutual 
faults, provided the Poe did not behave wantonly, which is not claimed. 
The Poe, after having herself given the passing signal, stood up 
the river on the usual course, and held to it without change until 
the vessels came into colUsion. She claims that she was near the 
Canadian shore. If that were so, she must hâve seen the sagging 
to the eastward of the Elphicke for a considérable time before they 
came together, whereas those in charge of the Poe say they did not 
apprehend any danger until the Elphicke was close upon them. We 
are satisfied that the Poe was not far from 400 feet from the shore, 
and had plenty of room and time in which to avoid the disaster after 
the danger of it began to appear. She confesses that she saw the 
Elphicke out of her proper place and taking measures to right her- 
self, but that she depended upon the Elphicke to retrieve her fault, 
and refused to vary her own course. The law gives no countenance 
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to such perversîty, but, on the other hand, exacts of each vessel that, 
notwithstanding the errors of the other, it shall to the end do ail 
in its power to avoid the conséquences of the fault. To be sure, 
it is lenient to a mistake committed in extremity, but it has no ex- 
cuse for relaxation of care in circumstances which shotild reasonably 
excite appréhension of collision, when there is time and opportunity 
to avert it. The down-bound vessel had the right of vvay. Her 
navigation was more difïicult than that of the vessel breasting the 
current. The Poe had taken it upon herself to détermine the man- 
ner of passing, notwithstanding that right belonged to the other 
vessel — rule 24 — and thereby assumed an added burden of caution. 
We do not excuse the Elphicke for getting so near to the course of 
the Poe, but we think the error of the Elphicke had been seen by 
the Poe for a time amply sufïîcient to hâve enabled the latter to 
hâve gotten clear if she had exercised the précaution which was due 
in such circumstances. 

For the Poe it is sought to establish the proposition that the 
Elphicke, when she was approaching, and when she struck the Poe, 
came rapidly out of her course on a wide angle to the course of 
the latter ; but this seems to us most improbable, and we agrée with 
the District Judge in believing that the vessels were approaching 
each other nearly end on, and that they were under the opération of 
rule 17 of the rules for navigating the Great Lakes, which provides 
that, "when two steam vessels are meeting end on, or nearly end 
on, so as to involve risk of collision, each shall alter her course to 
starboard, so that each shall pass on the port side of the other." 
The Elphicke was altering her course to starboard, and, if the Poe 
had only slightly altered her course, we hâve little doubt the dis- 
aster would hâve been avoided. Their courses, when they came to- 
gether, were almost parallel, and less than the width of either of them 
apart. The Poe had plenty of room to make the proper maneuver. 
We think she was rightly adjudged to share the conséquences which 
ensued from her failure to make it. 

The decree of the court below is afïirmed, with costs. 
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BATES MFG. CO. v. BATES MACH. 00. et al. 

(Circuit Court, S. D. New York. July 18, 1903.) 

Robinson, Biddle & Ward, for the motion. 
Alfred B. Carpart, opposed. 

IvACOMBE, Circuit Judge. Complaînant may take preliminary 
injunction against "directly or indireçtly using or causing to be used, 
selling or causing to be sold, any machines or apparatus of the model 
represented by the exhibit submitted on motion (marked 'T. M. S.'). 
embodying, constructing, or operating in accordance with, the inven- 
tions or improvements set forth in the letters patent in suit, and net 
licensed by complainant." 



BISHOP & BABOOOK CO. v. BERNSTEIN et aU 

(arcuit Court, S. D. New York. June 25, 1903.) 

Motion for Preliminary Injunction. 

Hubert A. Banning, for plaintiflf. 
Otto Munk, for défendants. 

LACOMBE, Circuit Judge. It cannot fairly be said that there has 
been prior adjudication of this patent. In ail former litigations decree 
went against défendants pro confesso. The earlier patents now put 
in and the file -«vrapper and contents présent questions which should be 
disposed of at final hearîng. 

Motion is d«nied. 



FIREMBN'S FUND INS. CO. T. HOFFMAN. 

(Circuit Court, B. D. Pennsylvania. June 11, 1903.) 

No. 59. 

John E. Snyder and Russell Duane, for plaintifF. 
C. E. Montgomery and J. G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. In spite of the earnest and 
capable argument on behalf of the plaintiflf, I am still of opinion that 
the supplemental charge did not go beyond the limits set by the fédéral 
courts to the right of a trial judge to express his opinion on the facts 
to the jury. When I sent for the jury, it was évident that another dis- 
agreement was impending, and I was naturally desirous to bring a 
prolonged litigation to what I regard as the proper end. I refrained 
from expressing my opinion in the principal charge, but when it be- 
came likely that a third long trial would be the outcome I felt justified 
in telling the jury what I thought about the évidence. The authorities 
cited on the brief of defendant's counsel seem to me to support his con- 
tention that the supplemental charge did not go too far. 

A new trial is refused. 
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CHAUFOUR V. UNITED STDATES. 

(Circuit Court, S. D. New Yorl£. May 24, 1900.) 

No. 2,936. 

Appeal by the importer, P. Chaufour, from a décision of the Board 
of General Appraisers, which affirmed the assessment of duty by the 
collector of customs on merchandise imported at the port of New 
York. 

Howard T. Walden, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The article in question is 
crème de menthe. The questions herein are the same as those al- 
ready discussed in Nicholas v. U. S. (C. C.) 122 Fed. 892, and for the 
reasons therein stated the décision of the Board of General Appraisers 
is reversed. 



JOHNSON & JOHNSON v. HEROLD, Collector of Internai Revenue for 

Fifth District of New Jersey. 

(CSrcuit Court, D. New Jersey. May 21, 1903.) 

Willard P. Voorhees, for complainants. 
David O. Watkins, U. S. Atty., for défendant. 

ARCHBALD, District Judge. By agreement of the parties this 
case was heard by the court without a jury, under the provisions of the 
Ptatute. The facts are substantially the same as those in the case of 
Johnson & Johnson v. W. D. Rutan, Collector, 122 Fed. 993. In ac- 
cordance with the views expressed in the opinion in that case, judg- 
iiient is directed to be entered in favor of the plaintififs in the sum of 
.$2,161.10, being the amount of internai revenue taxes improperjy col- 
lected by the défendant, with interest from January i, 1900, to this 
date. 



NATIONAL NEWS BOARD CO. v. HAVERHILL BOX BOAED CO. 

(Circuit Court, S. D. New York. July 28, 1903.) 

Motion for Preliminary Injunction. 

Arthur v. Briesen, for the motion. 
Horace Petit and Jno. P. Bartlett, opposed. 

LACOMBE, Circuit Judge. Défendants must file a bond in the 
amount of $10,000, conditioned that, in the event of complainant's 
finally prevailing in the suit, défendants wil' pay license fées of $1 
per ton on ail infringing board manufacturea 01 sold subséquent to 
the date of décision of this motion. Furthermore, défendants must, 
not later than the loth day of each month, file with the clerk a sworn 
statement of the total sales during the preceding month of ail board 
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like the samples produced hère and described in the motion, and ail 
other board which infringes the patent. In default of corapliance with 
thèse conditions, preliminary injunction will issue. Défendants may 
hâve five days aifter entry of order to prépare and file bond. 



NATIONAL METAI, EDGB BOX CTO. v. MAKONL 

(Circuit Court of Appeals, Second Circuit. May 4, 1903.) 

No, 164. 

1. CONTKtBDTORT NEGLIGENCE— QUESTION FOR JuRT. 

The question of the contributory négligence of the plalntlft In an 
action for a Personal Injury held, under conflicting évidence as to the 
facts, and hls knowledge of the danger, to hâve been properly submitted 
to the jury. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

James K. Batchelder, for plaintifï in error. 
Clarke C. Fitts, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges, 

COXE, Circuit Judge. This action was brought by Guspa Maroni 
to recover damages for injuries received by him on the 28th day of 
January, 1901, in the pulpmill owned and operated by the défendant at 
Readsboro, Vt. 

PlaintifiE was in the employ of a railroad company in its repair shop, 
which was located some 75 rods from the defendant's miU. On the 
day in question he was directed by his employer to go to the defend- 
ant's mill to procure a valve for the use of the railroad company, it 
being customary for the railroad to procure such supplies from the 
défendant. In pursuance of this purpose he passed by a stairway used 
by the defendant's employés in passing up and down, and also used 
as a slideway, planks being laid on the steps, down which baies of stock 
were slid by gravity from the fourth to the third floor of the mill. 
As he was passing the foot of the stairway he was struck by a baie of 
paper stock of several hundred pounds weight, and about three feet 
square, and received the injuries of which he complains. 

The stairway is built against the side of the mill and on the other 
side it is boarded up soHdly about one half the way from the top, the 
upper portion being hidden from the view of a person approaching 
on the fioor below. The plaintifï was familiar with the stairway and 
its uses, having previously worked for the défendant. His testimony 
tended to show that when used for a slideway for baies of stock, the 
défendant had some one posted at the foot of the stairs to notify per- 
sons who might be passing on the third floor. This was contradicted 
by defendant's witnesses, but the évidence justifîed the jury, if they 
credited the plaintifï's version of the accident, in finding that there was 

f 1. See Négligence, vol. 37, Cent Dlg. S 299. 
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négligence in propelling heavy baies of stock with great velocity down 
the incline, without notice to those lawfully passing the foot of the 
slideway. The jury returned a verdict in favor of the plaintiff for 
$i,ioo. 

The défendant assigns error as follows : (i) That the court erred 
in not directing a verdict for the défendant; (2) that the court erred 
in declining to charge the jury that it was the duty of the plaintifif to 
look and watch to learn if baies were being put down, and if he did not 
do so he was guilty of contributory négligence, and (3) that the court 
erred in charging the jury upon the subject of contributory négligence. 

The motion for the direction of a verdict states no grounds upon 
which the défendant relies. If, however, it be conceded that it was 
based upon the plaintifï's alleged négligence, which counsel for défend- 
ant assumes to be the fact, there was no error in its déniai. 

The plaintifï's négligence, upon the testimony was clearly a ques- 
tion of fact for the jury. The trial judge did not charge upon this 
question in the précise language of the request, but the charge pre- 
sented the question to the jury as fairly for the défendant as it had 
any right to demand. The jury were told that if they believed the 
testimony of the defendant's superintendent that he informed the plain- 
tiiï that they had no valve suitable for the purposes of the railroad, and 
that it would not avail the plaintifï to search for one in the pipeshop, 
his attempting to go there made him a trespasser, which would 
prevent a recovery. 

The court then said; 

"But if not so given to understand, and he was left to understand that he 
mlght look further for a valve, he would be rightfully there; but stlU if he 
did not exercise the care of a prudent man in view of the baies that were 
lying there, and what he knew and ought to hâve known and could see in 
looking out for the baie that hit him, and that fallure contributed to his being 
hit, he would not be entitled to recover, and the verdict should be for the de- 
fendant, although the defendant's men should be found to hâve been négli- 
gent in putting down the baie without giving warning as had been before 
explained." 

The jury were therefore given to understand that, if the plaintifï 
did not exercise reasonable care in looking out for the baie that struck 
him, he could not recover. 

We find no error in the record and are of the opinion that the judg- 
ment should be afifirmed with costs. 



SULLIVAN v. POSTAL TEL. CABLE CO. et al. (two cases). 

(Circuit Court of Appeals, Seventh Circuit May 14, 1903.) 

Nos. 961, 972. 

1, Appeal prom Interlocutory Ordbk— Dumissal — Entbt of Final Decree. 

An appeal from an interlocutory order granting an injunction will not 

be considered after a final decree bas been entered in the cause, and the 

question of costs Is the only one involved. 

S. ExcHANGBS— Markbt Qdotations— Right to Impose Conditions on Per- 

soNs Receiviîig. 

A board of trade and telegraph companies transmitting and selling the 
quotations from its exchange bave the right to make reasonable régula- 
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tlons for the conduct of the business, and a régulation requiring ail cns- 
tomers, as a condition to belng furnished with quotations, to slgn an 
agreement that they will not use the same In conductlng a bucket shop, 
Is reasônablè, and may be enforcèd. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of thç Northern District of Illinois. 

C. Stuart Beattie, for appellant. 
H. S. Robbins, for appellees. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

PER CURIAM. Thèse two causes were argued and subtnitted 
together. The first is an appeal from an order gi-anting a temporary 
injunction, and the second from a final decree for a perpétuai in- 
junction against the appellant's using the quotations of the Chicago 
Board of Trade, distributed by the appellees under contracts with 
the board. 

In the first case the appeal is dismissed. The interlocutory decree 
becarne functus olficio upon the entering of the final decree. An ap- 
peal will not be entertained simply to détermine a question of costs, 
when the question at issue lias beconie moot. 

The decree in the secçnd case is afRrmed upon the authority of 
National Telegraph News Company v. Western Union Telegraph 
Company (C. C. A.) 119 Fed. 294, and Illinois Commission Company 
V. Cleveland Telegraph Company (C. C. A.) 119 Fed. 301. The bill in 
this case is substantially a copy of the bill in Illinois Commission 
Company v. Cleveland Telegraph Company, supra; and the évi- 
dence establishes that the appellant was engaged in purloining the 
quotations and was threatening to continue and asserting his right to 
continue. The answer sets up, as a justification or an excuse, that 
the appellant had offered to pay the same charges that were made to 
other patrons of the Board of Trade and telegraph companies, and to 
comply with ail régulations that the appellees might lawfuUy exact. 
The bill, however, shows that the board and telegraph companies had 
established, as a régulation for the conduct of the business of supply- 
ing quotations, a rule that ail applicants should sign an agreement in 
which they covenanted, among other things, not to engage in bucket- 
shopping. The appellant has failed to comply or to ofïer to comply 
with that régulation, and challenges the right of the appellees and the 
Board of Trade to require compliance with such a rule. Without de- 
ciding, but merely assuming arguendOj as was donc in Illinois Com- 
mission Company v. Cleveland Telegraph Company, that the property 
right of the Board of Trade is impressed with a public use, and that the 
board and the appellees, as agencies through which the quotations are 
distributed, must serve without discrimination ail who apply, there yet 
remains the right of the board and the appellees to establish reasonable 
régulations for the conduct of the business. And so the only ques- 
tion is whether or not it is a reasonable régulation to require the ap- 
plicants to sign the contract referred to. In the Illinois Commission 
Company Case we held that this was a reasonable requirement. 



FRIEDMAN V. WOODS MOTOR VEHICLE CO. 413 

PRIEDMAN V. WOODS MOTOR VEHICLE CO.* 

SMITH T. WOODS MOTOR VEHICLE CO. et al. 

(Circuit Court of Appeals, Seventh Circuit May 14, 1903.) 

No. 941. 

L Wahehouseman— Loss op Goods bt Fibe— Liabilitt for Insdbance Monet 

COIjLECTED. 

The owner of goods, destroyed by flre while in storage witli othor goods 
cwned by the warehouseman, Is not entitled to recover a portiou of the 
insurance coUected by the warehouseman on gênerai policies covering ail 
goods for which he was liable, without showing that he bas not been 
Indemnifled for the loss by other insurance. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District of IlHnois. 
The facts are stated in the opinion of the court 

C. Stuart Beattie, for appellant. 
S. O. Levi- ;;n, for appellee. 

Before JE.x KINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the Court. 

The Woods Motor Vehicle Company, at the time of the fîling of 
the intervening pétition under review, was in the hands of Max Whit- 
ney, as Receiver appointed by the Circuit Court for the Northern Dis- 
trict of Illinois at the suit of a stockholder. The intervening pétition 
•was filed, on leave, by John C. Smith, appellant, and having been 
amended was demurred to, and the demurrer sustained. Thereupon 
an amended pétition was filed ; but this, also, was demurred to, and 
the demurrer sustained. From the order sustaining the demurrer to 
the amended pétition, this appeal is prosecuted. 

The amended pétition in substance shows that the petitioner, a 
manufacturer of carriages, buggies and other vehicles, on or about 
the 20th of July, igoi, delivered to the Woods Motor Vehicle Com- 
pany, twelve vehicles to be stored, by the last named company, in its 
premises on Wabash Avenue, in the City of Chicago, at a fixed storage 
charge; that such vehicles came, about the 26th of September, 1901, 
on the appointment of the Receiver, into the possession of the Re- 
ceiver, and were by him kept in possession until destroyed by fire in 
the October following; that upon his appointment and qualification, 
the Receiver procured divers policies of insurance against loss or dam- 
age by fire, "on account of carriages, cabs, wagons and other vehicles, 
and ail materials held by him in trust or in commission, or sold but not 
delivered, or for which he may be liable, and upon machinery * * * 
contained in the building on Wabash Avenue" — that being the build- 
ing containing petitioner's vehicles on storage; that on the 26th of 
October, 1901, the said vehicles, along with others occupying said 
building, were destroyed by fire, whereby petitioner lost property of 
the value of three thousand, two hundred and seventy-five dollars ; 
that on or about the I5th of December, 1901, the losses covercd by 

♦ Rehearing denied May 15, 1903. 
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said policies were settled and determined between the insurers and the 
Receiver at atotal of twelve thousand, four hundred thirty-one dollars 
and sixteen cents, and the amount so deternjined paid to the Receiver ; 
but that the Receiver refusés to account to the petitioner for any por- 
tion of the insurance money so received, or the Ibsses on the vehicles 
so stored and destroyed ; and praying that such an accounting may be 
ordered. 

The pétition contains no averraent that the petitioner had no other 
insurance, or was in no way,, other than by the pôHcies taken out by 
the Receiver, indemnified against loss by the fire in question. This 
omission is, in our judgment, fatal to the sufficiency of the pétition. 
It is supplied by nothihg that can be construed as its équivalent in 
the record. The pétition leaves the court without knowledge of any 
kind on the subject whether the petitioner has not, already, by other 
insurance, been indemnified. Information on that subject is essential 
to any order the court might hâve power to make on the insurance 
money collected; and the information should come from the peti- 
tioner. This is so, both because the absence of other insurance ie 
a condition upon which alone relief could be granted, and because 
knowledge on that subject is peculiarly within the petitioner's pos- 
session. 

In the view thus taken, it is unnecessary to pass upon the other 
question in the case. The order of the Circuit Court is afifîrmed. 



In re BURBBLL et al. 

Appeal of YARICK BANK et al. 

(Circuit Court of Appeals, Second Circuit May 7, 1903.) 

No. 174, 

1. AcTS OF BankruptOy — Consent to Reckivbrship. 

Under; Bankr. Act July 1, 1898, 30 Stat. 546, 547, c. 541, § 3a [TJ. S. 
Comp. St. 1901, p. 3422] declaring tliat acts of bankruptcy shall conslst 
of the bankrupts' having conveyed, transferred, concealed, or removed 
or permitted to be removed any part of their property with intent to 
hlnder, delay, or defraud their creditors, or any of them, thé fact that 
the members of a firm consented to the appointaient of a receiver of 
their assets, prior to the amendaient of the act of 1898 by Act of Gong. 
1903, declaring that the application for a receiver stiall constltute an act 
of bankruptcy, did not render the members of such firm liable to adju- 
dication as involuntary bankrupts. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
For opinion below, see 119 Fed. 991. 

This is! an appeal from a décision of the District Court, Southern District 
of New York, adjudging that the appellees are not involuntary bankrupts, 
and dlsmissing the involuntary pétition in bankruptcy herein. Three alleged 
acts of bankruptcy are set forth in the pétition. As to two of them fhe facts 
averred are not made out by the proofs. The third charge is that, while in- 
solvent, and wlthln the statutory four months, an action was instituted by 
one partner against thè, other, in which, upon the application of the one and 
the consent of the other, à receiver was appointed, ail "with intent to hinder, 
delay, and defraud their creditors." 
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F. M. Czaki, for appellants. 
W. J. Barr, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circait 
Judges. 

PER CURIAM. This proceeding was begun under the bankrupt 
^ct of 1898 as it stood before amendment, and the clause of section 
3a, Act July I, 1898, 30 Stat. 546, 547, c. 541 [U. S. Comp. St. 1901, 
p. 3422] relied upon reads: "Acts of bankruptcy by a person shall 
consist of his having (i) conveyed, transferred, concealed, or re- 
moved, or permitted to be concealed or removed, any part of his 
property with intent to hinder, delay, or defraud his creditors, or any 
of them." The section also contained a clause enumerating, as an 
act of bankruptcy, the making of a gênerai assignment for the benefit 
of creditors. It did not provide for receiverships. Since then the 
act has been amended by the act of 1903, and the spécifie case pro- 
vided for in thèse words : "Or, being insolvent, applied for a re- 
ceiver or trustée for his property or because of insolvency a receiver 
or trustée has been put in charge of his property under the laws of a 
State, of a territory, or of the United States." 

Inasmuch as the disposition of future cases involving the question 
raised hère has been thus settled by Congress, it seems unnecessary 
to set forth at length the reasons which hâve induced us to concur 
with the District Judge. 

The decree is affirmed with costs. 



In re ALDEN ELECTEIO CO. 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1903.) 

No. 986. 

1. Bankeuptct— DisMissAL OF Appeal— Failitek to Kile Transcript. 

Where the record on appeal from an order allo-wing a claim Is not 
flled within the time allowed by law, nor any application made for an ex- 
tension of the time, the appeal will be dismissed. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois, in Bankruptcy. 

Motion by trustée in bankruptcy of the Illinois Insulated Wire 
Company, the appellee, to dismiss the appeal, and motion by the 
Equitable Trust Company, trustée of the Alden Electric Company, 
bankrupt, for enlargement of time in which to file transcript of record. 

Wm. K. Lowry, for appellant. 
E. W. Moore, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. This appeal is from an order of the District 
Court, made January 21, 1903, allowing the claim of the appellee 

Tl. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9. 
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against the estate of the bankrupt. Within lO daysfrbm the or'der 
of allowance a pétition for appeal was filedby the trustée of the bank- 
rupt. On February ,2oth an order was entered by the District Court 
nùnc pro tune, àsof January 3ist, aïïowing the appeal. No return 
has been filed in this court, the cause being docketed upon a certificate 
of the clerk of the court below stating the facts of the àlowance of the 
claim and of the pétition for appeal and its allowance by the court. 
The return should hâve been filed in this court by the 2d day of March,* 
1903, but no such return was made,' and no application was made to 
any judge of this court for an énlargement of the time to make that re- 
turn, until this motion now presented, filed in this court more than 
40 days after the return should haye been filed. 

It has been heldi ty this court in West v. Irwin, 54 Fed. 419, 4 C. 
C. A. 401, that an order extending thé time for filing the record on 
appeal, made after the time had expired, is inefifective. The motion to 
dismiss was filed before the motion for an extension of time and before 
the filing of any return, and within the décision çited we are con- 
strained to dismiss this appeal. 



LAMSON COpTSOL. STORE SEBVICE (X). v. HILIiMAN et aL 

SAMB V. AIR LINS CARRIER CO. et aU 

(Circuit Court of Appeals, Seventh Circuit. April 14, 1903.) 

Nos. 929, 936. 

1. Patents— Infbingement—Store-Skbvicb Appabatus. 

The McCarty patent No. 465,967, for a store-service apparatus for 
carrylng cash and packages, consistleg of a combinàtion of (1) an ele- 
vated way extending from the caçbler's station to â single salesman's 
station, (2) a car mouflted to travel on the way, (3) a réceptacle detach- 
ably suspended from the car, (4) a catch device for locklng the réceptacle 
to the frame of the car, and (5) a separate elevator of whlch neither the 
way, car, nor réceptacle forms a part, situated statlonarily at the end 
of the way In a position to reeelve the réceptacle, and constructed to 
raise and lower it to and from the car, shows a combinàtion of éléments 
some of which had been used Iti prlor devices, but so adapted to co- 
operate as to disclose patentable Invention, and which stands at the head 
of a class, although in a well-developed art, and Is entitled to a libéral 
range of equivalency. So construed, claim 1 is Infringed by the ap- 
paratus of the Gipe patents, Nos. 623,899 and 645,505. 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The fiirst suit was begun against the propriëtors of a store in which 
was being used a cash and package carrier that was alleged to infringe 
letters patent No. 465,967, December 29, 1891, to appellant, assignée 
of the appHcant, McCarty; the second, against the builders of the 
apparatus. By order of court the causes were tried together. From 
decrees dismissing the bills for want of equity, thèse appeals are taken. 

J. S. Rusk and C. C. Linthicum, for appellant. 

R. H. Parkinson and David H. Fletcher, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 
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BAKER, Circuit Judge. The décision turns upon the validit/ ol 
claim I, the range of equivalency ascribable to that daim, if valid, 
and the interprétation of the appellees' device. 

Claim I, and so much of the specification (omitting référence figures) 
as relates thereto particularly, are as foUows: 

"My Invention relates to apparatus for carrylng parcels and packages ot 
merchandise requlring a réceptacle on the car larger than that which 1» 
used for carrying money merely; and It consists in devlces * » • for 
elevating and lowering a détachable basket or parcel réceptacle, and for at- 
taching the basket to the body of the car, and for controUing the upward 
movement of the basket when elevating, so tliat It wlU accurately and auto- 
matically attach itself to the body of the car. My improvement is designed 
to be used in connection with a propelling device consisting of a sprlng motor 
mounted near the end of the track, although it Is obvions that any other 
means of propelling or imparting a propulsive movement to the car may be 
employed. • * • The body of the car hangs from wheels adapted to 
travel on a wireway, and at its middie part bas on either side an arm ex- 
tending horizontally outward. To the extremity of each of thèse arms la 
attached a bell-mouth tube. To the lower part of each of thèse tubes Is 
hinged a catch device, which extends through a slot Into the tube and has 
a curved handle extending upward and backward. A spring, Connecting the 
tubular pièce with the handle of the catch, holds the catch In place within 
the tube, but allows it to be withdrawn from within the tube when the 
handle is presaed downward. * • * My basket or parcel réceptacle has 
a serrated arm or projection rising from each side, adapted to enter the bell- 
mouth tubes and to bave their serratlons catch upon and hang from the 
catches. The two arms entering into the two tubes are caught by the two 
catches, and hold the basket flrmly up against the body of the car, in con- 
dition for transportation from the salesman'i station to the cashier's station. 
Near the end of the wlre I attach, at a point directly over the middie of the 
car when it is at rest, a framework consisting of the cross-pleces having per- 
forations through their outer extremities. Rods pass through said perfora- 
tions in the said cross-pieces, and are joined at the top and suspended from 
the celling by a cord passing over a sheave, under a puUey, and thence to 
an eye in the ceillng, where it Is fastened. A cord having a handle extends 
from said pulley to within reaeh of the operator, and upon said cord is 
placed a counterweight. The rods pass below the tiody of the car, and sup- 
port at their lower extremity a table about the slze of the basket. Said rods 
and the table form the elevator for the basket. Upwardly extending pins, 
affixed to the upper surface of this table, serve as guides to locate the proper 
position of the basket upon it, and the rods are gulded by the cross-pieces 
so that when the whole is elevated the toothed arms will enter the bell-mouth 
tubes. Àround the side pièces of the elevator frame are colled springs, which 
press against the lower part of the cross-piece when the table with the 
basket on It is drawn upward, and the basket brought Into connection with 
the body of the car. Thèse springs, then, are compressed between the table 
and the cross-piece, and expand when the elevating force is taken away after 
contact between the car and the basket has been made, and throw the table 
downward, so that the pins will be wholly below the bottom of the basket, 
and the car with the basket attached can readily move along the track. The 
counterweight attached to the cord balances the elevator, so that It wlll stay 
in any position in which the operator may leave it, and when, after contact 
Is made between the basket and the car, the table Is thrown downward by 
the expansion of the sprlng untll the tension on the spring is relieved, the 
table and frame will remaln In position just below the basket, ready to re- 
ceive the basket when It is dropped from the body of the car by the with- 
drawal of the catches from the serratlons in the arms, and the weight of 
the basket resting upon the table causes the table to drop to its lowermost 
position. At the end of the way I provide suitable means for causlng the re- 
lease of the basket as the carrier Is received from the opposite end of the 
way. • • * In the opération of my apparatus a bundle or package Is 

123 P.-27 



il8 123 FEDERAL EHPORTER. 

placed In the basket and the basket placed on the table, and the elevator 
and basket are then raised by pulling downward upon the cord untll the 
basket Is connected with the body of the car by the toothed arms engaging 
with catches. The elevator then drops from the car, as before described, 
and the car Is then propelled by * ♦ • the motor * • • ^f orward 
along the track. 

"While I hâve shown and set forth a single fonn of apparatus embodying 
my invention, It Is obvions that many changes and modifications may be 
made thereln without departlng from its essentlal features, which consist in 
a car and a réceptacle detachably locked together, and a separate elevator 
sltuated stationarily at the end of the way, and adapted to receive the ré- 
ceptacle from the car and ralse and lower it to and from the car. 

"What I clalm Is: 

"(1) In a store-service appa:ratus, the comblnatlon of an elevated way, a car 
moimted to travel on said way, a réceptacle detachably suspended from sald 
car, a catch device for locking the réceptacle to the frame of the car in Its 
suspended position, and a separate elevator sltuated stationarily at the end 
of the way in position to receive the réceptacle, and constructed to ralse or 
lower the same to and from the car, substantially as described." 

From the last paragraph of the spécification, and from the use 
of gênerai terms in the claim, it seems clear that McCarty believed 
that he was not improving one or more éléments in an existing com- 
bination, but had invented a new one ; that he was the first to con- 
ceive the combination of (i) an elevated way (from the cashier's 
and checker's station to and ending at a salesman's station, a way 
incapable of Connecting directly the cashier's station with ail or 
several or more than one of the salesman's stations in the store), 
(2) a car mounted to travel on the way, (3) a réceptacle detacha- 
bly suspended from the car, (4) a catch device for locking the récep- 
tacle to the frame of the car in the receptacle's suspended position 
(a catch device of which necessarily one part is on the car and the 
other on the réceptacle, se that the réceptacle is locked to the car 
by being brought against it in the right position), and (5) a separate 
elevator (of which neither track nor car nor réceptacle forms a part) 
situated stationarily at the end of the way in position to receive 
the réceptacle (an elevator distinguished from elevating appliances 
that are attached to and travel with the car or car and réceptacle, 
and in such controlled position relative to that of the car when at 
rest that it may receive the réceptacle when the réceptacle is to be 
raised and attached to the car, and also when the réceptacle is to be 
detached and lowered from the car), and constructed to raise or 
lower the réceptacle to and from the car ; and that, having disclosed 
this concept and one particular form of apparatus for carrying it into 
effect, he was entitled to protection from others using the combina- 
tion "substantially as described," not merely the particular form of 
éléments "substantially as described." 

In order to make the apparatus operative to complète the circuit 
of the réceptacle from the salesman's counter to the cashier's station 
and back to the counter, it is probably necessary to imply, in ad- 
dition to the éléments definitely named in claim i, means for pro- 
pelling the car, and means for releasing the catch that locks the ré- 
ceptacle to the car. With respect to the first, the spécification 
shows a spring motor, but adds, "It is obvious that any other means 
of propelling the car may be employed." Regarding the second, 
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McCarty, by claim 2, covered the combination of the éléments named 
in claim i, and the additional élément of "means at the end of the 
way for engaging with and operating said catch device to automat- 
ically detach said réceptacle from the car." The spécification shows 
a stop against which the upper face of the handle of the catch strikes 
as the car reaches the end of the way, thereby releasing the catch 
and detaching the réceptacle from the car automatically, that is, by the 
momentum of the car ; but claim 2 covers not merely the particular 
stop substantially as described, but any means whereby the motion of 
the car is utilized to release the catch. And since claim 2 embodies 
a certain kind of unlocking means, namely, automatic, and since sepa- 
rate claims are not to be construed as identical, unless fairly unavoid- 
able (United Nickel Co. v. California Electrical Works [C. C] 25 
Fed. 475; Cohansey Glass Co. v. Wharton [C. C] 28 Fed. 189; Ton- 
deur V. Stewart, Id. 561 ; Smead v. Union Free School District [C. C] 
44 Fed. 614 ; Nat. Cash Reg. Co. v. Am. Cash Reg. Co., 53 Fed. 367, 
3 C. C. A. 559; Félix v. Ledos [C. C] 54 Fed. 163; Robinson on 
Patents, § 504), the means for releasing the catch, to be implied in 
claim I, is any suitable means that performs the same function in the 
combination, whether automatic or not. For instance, if it was con- 
ceded that the McCarty apparatus was useful, novel, and characterized 
broadly by invention, and that claims i and 2 were properly drawn to 
cover separate subject-matters, then, if appellees were using a device 
built throughout in exact conformity to McCarty's spécification, claim 
2 would undoubtedly be infrînged ; and if, in place of the particular 
form of stop shown in the spécification, appellees substituted another 
form that served the same purpose of releasing the catch automat- 
ically, infringement of claim 2 would not be avoided; and, finally, 
if appellees tied a cord to the handle of the catch so that the salesman 
could pull down the handle and release the catch, instead of having 
the handle depressed by some form of stop, claim i would be infringed. 
Otherwise claim i would be rendered utterly nugatory, though the 
hypothesis is that McCarty's inventive brain was the first to grasp 
the possibilities of combining the éléments thereof in that way. 

Is there anything in the prior art to nullify claim i, or narrow its 
boundaries to less than McCarty evidently sought to stake out as his 
own? 

Regarding Stancliff, No. 138,950, May 13, 1873; Bacci, No. 260,924, 
July II, 1882; Walter, No. 161,079, March 23, 1875; Foster & Col- 
ley, No. 297,249, April 22, 1884; and Babb & Keisling, No. 250,624, 
December 6, 1881 — without going into other diiiferences, we note that 
the hoisting devices are attached to and travel with the car. This 
method is quite the opposite of having "a separate elevator situated 
stationarily at the end of the way" ; and, while it might not be in- 
convénient in hay-slings and ship-Ioading devices, in store-service 
apparatus its inferiorities to McCarty's way are self-evident. 

In Holbrook, No. 282,321, July 31, 1883, and Rice No. 320,965, 
June 30, 1885, the Systems are characterized by having hollow balls 
moved by gravity along parallel bars. They hâve no separate car, no 
détachable réceptacle, no separate elevator co-operating with a lock- 
ing device one part of which is on the car and the other on the re- 
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ceptacle. We regard the System of cars and détachable réceptacles 
propelled on taut wires as of a class différent from that of the roUing 
hollow balls. 

In Fisher, No. 308,481, November 25, 1884; Fisher, No. 314,814, 
March 31, 1885; Burns, No. 309,520, December 23, 1884; Hintou, 
No. 321,360, Jvme 30, 1885; and Bostedo, No. 330,553, November 17, 
1885 — ^the car and réceptacle are let down together by lowering a 
section of the track, or are removed from the track. They hâve no 
détachable réceptacle nor separate elevator co-operating with a lock- 
ing device. The advantages of a System having a permanent track 
with a car permanently thereon and at hand, ready to be dispatched 
whenever the réceptacle îs raised and locked thereto, are obvious. 

In Bigelow, No. 330,869, November 24, 1885, the réceptacle is 
raised and hooked to the car by hand. The elevator and lockîng 
device are wanting— éléments indispensable to the McCarty Sys- 
tem, in which a large réceptacle suspended from the car is carried at a 
désirable height above the heads of clerks and customers. 

Prior McCarty patents, Nos. 325,425, 325,426, and 325,618, Sep- 
tember i, 1885, show a track and car within reach of the salesman's 
hand, and a small cup-shaped réceptacle attachable to the car by 
manual turning. No elevator, no locking device of the class neces- 
sary to co-operate with an elevator. 

Hart, No. 362,443, and Hart & Yoe, No. 362,444, May 3, 1887, are 
later inventions than McCarty's. This was proven to the satisfac- 
tion of the Patent Office, and the évidence in this record establishes 
beyond doubt that thèse men were employed by the assignée of 
McCarty's application, and had fuU knowledge of McCarty's inven- 
tion in advance of making the improvements set forth in tïie above- 
mentioned patents. 

The spécification of Kenney, No. 343,539, June 8, 1886, dilïerentiates 
his System entirely from that of McCarty : 

"The Invention Is embodied In an apparatus of that class in whIch a con- 
tlnuously moving conveying device or car passes ail or a considérable number 
of stations In the store on Its way to and from the cashier's desk, the said 
conveying device or car coUectlng the cash réceptacles that are to be taken 
to the cashier's desk as It passes the différent stations, and at the same tlme 
discharglng the réceptacles that are retuming from the cashier's desk at the 
proper station." 

The distinguishing features of the Kenney structure, stated gener- 
ally, are a circuitous track leading past the cashier's desk and ail the 
salesmen's stations ; a car propelled by electric motor (or other con- 
stant means), and moving continuously round the circuit in one di- 
rection ; on each side of the car an arm supporting a horizontal bar 
parallel to the track ; at each salesman's station a horizontal bar par- 
allel to the track, over which cash réceptacles may be hooked, and 
means for raising it to the level and at one side of the car ; a stop at 
the rear end of the car bar, elevated automatically, as the car passes 
each salesman's station, to strike the hooks of the cash réceptacles 
and sweep them from the salesman's bar to the car bar, and immedi- 
ately thereafter depressed to permit the cash réceptacles to be swept 
from the car bar by a permanetit stop at the cashier's desk into a suit- 
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able réceptacle; a bail rigidly depending from eacli cash réceptacle, 
the balls being of a différent size for each salesman's station ; at each 
salesman's station a gâte, on the side of the track opposite to the ele- 
vating bar, through which the balls of the cash réceptacles of ail 
other stations niay pass, and which catches the balls sent from that 
station and now being returned from the cashier's desk, whereupon 
the stems between the balls and the réceptacles are engaged between 
parallel guides down which the réceptacles slip to the station. McCarty 
contemplated a System in which there should be as many separate 
tracks as there were salesmen's stations to be served, each salesman 
having a direct and independent connection with the cashier. If 
the Kenney track should be split up to give separate service to each 
salesman, nevertheless there would be no "end of the way," for 
Kenney says that in such a case it would be necessary to bnil'î :' loop 
at each end, round which the car could proceed in its continuoi - niove- 
ment in one direction. And, even if so radical a departure should be 
made as to omit the loops and run the car back and forth on a straight 
taut wire, there would be no "end of the way" in the sensé in which 
McCarty used that term. If the car was at rest at the end of the way, 
Kenney's elevating bar could not be used to raise and attach a récep- 
tacle to the car. The car must first be in motion in order to operate 
the automatic stop and pick up the cash réceptacles from the elevating 
bar. Kenney employs no locking device. The stop at the rear end 
of the car bar is raised only as the car approaches a station, and falls 
back as soon as the réceptacles are picked up, so that the réceptacles 
are merely hanging by hooks from a straight bar, liable to be knocked 
off by any obstruction — a thing that is intended to happen at the cash- 
ier's station. But if the bar and stop and hook were to be called a 
locking device, they do not comprise a lock of the McCarty class, 
which co-operates with the elevator to enable the salesman to râise 
and attach the réceptacle directly to the car at rest at the end of the 
way. The Kenney elevating bar is not at the end of the way ; it raises 
the réceptacle to the side of the track, not to and against the car ; and 
it is incapable of receiving and lowering the réceptacle. On the oppo- 
site side of the track the returning réceptacle slides down parallel 
guides. There is therefore no elevator for lowering the réceptacle, 
beyond one in the sensé in which a boy is using an elevator when he 
slides down a balustrade. Without going to détails of construction, 
the Kenney apparatus is found wanting in the first, third, and fifth 
éléments of McCarty's concept as herein defiined. 

McCarty Was not the pioneer in building store-service apparatus. 
The prior art discloses varions Systems which employed from one to 
three of the éléments of McCarty's combination, and it may be pos- 
sible to find something to answer in a gênerai way to each, though 
not in one combination; but nowhere prior to McCarty's patent is 
shown the combination of an elevated way (a separate way from the 
cashier's station to and ending at each salesman's station to be served, 
and incapable of Connecting directly the cashier's station with ail or 
several of the salesmen's stations), a car mounted to travel on the way, 
a réceptacle detachably suspended from the car, a catch device fer 
locking the réceptacle to the frame of the car in the receptacle's sus- 
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pended position (a catch device o£ which necessarily one part is on the 
car and the other on the réceptacle, so that the réceptacle is locked 
to the car by being brought against it in the right position), and a 
separate elevator (of which neither track nor car nor réceptacle forms 
a part) situated stationarily at the end of the way in position to receive 
the réceptacle (an elevator distinguished from elevating appliances that 
are attached to and travel with the car or car and recgptacle, and in 
such controlled position relative to that of the car when at rest that it 
may receive the réceptacle when the réceptacle is to be raised and at- 
tached to the car, and also when the réceptacle is to be detached and 
lowered from the car), and constructed to raise or lower the réceptacle 
to or from the car. Though novelty of combination does not estab- 
lish invention (Interior Lumber Co. v. Perkins, 80 Fed. 528 [25 C. C. 
A. 613] ; Kelly v. Clow, 89 Fed. 297 [32 C. C. A- 205I ; Busell 
Trimmer Co. v. Stevens, 137 U. S. 423 [11 Sup. Ct. 150, 34 L. Ed. 
719]), we think invention was displayed in modifying éléments, as they 
were formerly known, so materially that they would co-operate, and 
in combining the modified éléments into a new class of store-service 
apparatus. 

It is contended that the file-wrapper and contents estop appellant 
from claiming more than the structural détails of the apparatus. 
A careful examination has satisfied us that, so far from the appli- 
cant's acquiescing in the initial adverse opinions of the examiner, he 
constantly insisted upon a broad construction of his invention; that, 
when the examiner suggested that it was necessary to déclare in- 
terférences on claim i, the applicant asked that they be declared, 
but the examiner finally found that course unnecessary; that when 
the examiner, after argument, was insisting on certain références as 
anticipatory of claim i, the applicant desired the record shaped so 
that he could appeal to the board of examiners in chief ; that the 
examiner finally withdrew ail références, and allowed claim i as it 
stands, and permitted the applicant to add to the spécification, imme- 
diately preceding the claim.s, the paragraph that asserts the primary 
character of the invention. 

Appellees also insist that. the McCarty apparatus is not operative; 
that the patent is therefore void for want of utility. The record shows 
that appellant, owner of the patent, has never put the device upon 
the market. The record also discloses that appellant is the oldest 
and largest concern engaged in furnishing store-service apparatus. 
The failure to use McCarty's device might support the inference 
that it is inoperative, and also the inference that it is operative but 
that for commercial reasons appellant prefers to suppress the inven- 
tion. The latter inference is supported, we think, by the other évi- 
dence in the record. We understand the experts to agrée that the 
spécification, applied to claim i, fuUy and clearly describes an operative 
mechanism. From an examination of the patent and exhibited model, 
we concur in that opinion. Numerous witnesses establish that, before 
the application was filed, McCarty erected and operated a large model 
from which the drawings were made. It is true that it was susceptible 
of improvement, but that fact does not négative utility. Téléphone 
Cases, 126 U. S. I, 8 Sup. Ct. 778, 31 L. Ed. 863 ; Rogers Typographie 
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Co. V. Mergenthaler Linotype Co., 64 Fed. 799, 12 C. C. A. 422. 
Without appellees' or others' improvements upon McCarty, that Sys- 
tem probably was commercially inferior to others owned and success- 
fully introduced by appellant. 

The McCarty patent, being found at the head of a class, though in a 
well-developed art, is entitled to a libéral range of equivalency. Con- 
solidated Valve Co. v. Crosby Valve Co., 113 U. S. 157, 5 Sup. Ct. 513, 
28 L. Ed. 939; Morley Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. 
Ct. 299, 32 L. Ed. 715; Nat. Hollow Brake-Beam Co. v. Interchange- 
able Brake-Beam Co., 106 Fed. 693, 45 C. C. A. 544; Crown Cork & 
Seal Co. V. Aluminum Stopper Co., 108 Fed. 845, 48 C. C. A. 72. So 
construed, claim i is undoubtedly infringed by appellees' apparatus. 
No question is made about the mechanical identity of the elevated way, 
the car mounted to travel thereon, and the réceptacle detachably sus- 
pended from the car. The catch, like McCarty's, is of that class in 
which one part is on the car and the other on the réceptacle, so that the 
réceptacle is locked to the car by being brought against it in the right 
position. The part on the réceptacle is a crossbar forming part of 
the handle. On the car is a pivoted dog with three detents. In its 
normal position, the middle detent is struck by the crossbar of the 
handle when the réceptacle is raised to and against the car, whereby 
the lower detent slips under and clasps the crossbar of the handle, 
and is securely locked in that position by the upper detent's engage- 
ment with a pivoted block and spring, to which is fixed a trigger in 
such position that it is tripped and the réceptacle released by the 
upward movement of the crossbar of the receptacle's handle. The 
notched upright arms of McCarty's réceptacle are locked by the 
spring catch in the bell-mouth tubes of the car, and the catch is 
tripped by pressure being brought to bear upon the handle or trigger 
thereof. While there are considérable différences in structural dé- 
tails, we think the essentiel principles of the two locking devices 
are the same. Appellees' elevator, like McCarty's, is situated sta- 
tionarily at the end of the way, and in such controlled position relative 
to that of the car when at rest that it may receive the réceptacle when 
the réceptacle is to be raised and attached to the car, and also when 
the réceptacle is to be detached and lowered from the car. In ap- 
pellees' device, a stirrup, adapted to fit under the crossbar of the re- 
ceptacle's handle, by means of cords running through permanent 
guides raises the réceptacle to and against the car in such controlled 
relation that the catch locks the réceptacle to the car, and then the 
stirrup is automatically depressed by springs so as to allow the car 
to travel on its way. In McCarty's, a plate, adapted to fit under the 
bottom of the basket, by means of rods running through permanent 
guides raises the réceptacle to and against the car in such controlled 
relation that the catch locks the réceptacle to the car, and then the 
plate is automatically depressed by springs so as to allow the car to 
travel on its way. The main structural différence is that between the 
palm of the hand under a basket and the crook of the finger under the 
handle. In appellees' apparatus we fînd the éléments of McCarty's 
claim I, combined in the same way to effect the same unitary resuit. 
We doubt ndt that appellees' device, as made under patents No. 623,- 
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899, Aprîl 25, 1899, Sîid No. 645,505, March 13, 1900, to Gipe, shows 
patentable différences in structural détails ; but appellees are no more 
entitled to use McCarty's invention without license than appellant is 
theirs. 

The decrees are reversed, with the direction in each case to enter a 
decree in complainant's favor for an injunction and an accounting. 



VICTOR TALKING MACH. (X). et al. v. THE FAIE. 

(Circuit Court of Appeals, Seventh Circuit April 14, 1903.) 

No. 946. 

1. Jdhisdictiou' of Fédéral. Courts— Suit Arising uuder Patent LAwa. 

A suit for an injunction and accounting for the alleged infringement 
of a patent by the sale of the patented article without license is one 
arising under the patent laws, of -which a Circuit Court of the United 
States has jurisdictlon, although the détermination of the question of in- 
fringement may also involve the construction or validity of a license 
contract under which défendant claims the rlght to sell. 

2. Patents— Infringement— R16HT to Attach Conditions to License. 

The owner of a patent who manufactures and sells the patented ar- 
ticle may reserve to himself, as an ungranted part of his monopoly, the 
rlght to flx and control the priées at which jobbers or dealers buying 
from hlm may sell to the public, and a dealer who buys from a jobber 
with knowledge of such réservation, and resells In violation of It, is an 
Infrlnger of the patent. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Appellants' blU allèges that they own ail légal and équitable rlghts under 
letters patent No. 534,543, Issued February 19, 1895, on the application of 
Emile Berllnger, and that appellee without license sold, and after notice to 
desist threatens to continue to sell, devices that embody the invention de- 
scribed and claimed in the patent. After other averments usual in the ordi- 
nary bill for infringement appears a prayer for decree for a prelimlnary and 
a perpétuai injunction and an accounting of profits and damages. In the 
body of the bill, however, it is disclosed that appellants made the gramo- 
phones in question; affixed to each a notice In thèse words: "Notice. This 

machine, which is registered on our books No. , is licensed by us for 

sale and use only when sold to the public at a prlce not less than $ . 

No license Is granted to use this machine when sold at a less prlce. Any 
sale or use of this machine when sold in violation of this condition wUl be 
consldered as an infringement of our United States patents under which this 
machine and records used in connection therewith are constructed, and ail 
parties so selling or uslng this machine contrary to the terms of this license 
will be treated as infringers of sald patents, and will render themselves 
llable to suit and damages. This license Is good only so long as this label 
and the above-noted registered number remaln upon the machine, and era- 
sures, or rempval of this label, will be coustrued as a violation of the license. 
A purchase is an acceptance of thèse conditions. Ail rlghts revert to the 
undersigned In the event of any violation. Victor Talklng Machine Co.;" 
flUed in the blanks on each notice with the approprlate number and the priée, 
$25; and sold them to a jobber subject to ail the restrictions set forth In the 
notice, which restrictions the jobber accepted and agreed to at the time of 
the purchase. It is also averred that appellee, proprletor of a department 
store in Chicago, having at the time full knowledge of the restrictions under 
which the jobber took the machines, purchased and acquired ' possession of 
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them, -with the labels conspicnously attached thereto, from the jobber; ad- 
vertîsed them for sale at $18 each; and sold some and Insisted upon its riglit 
to sell the others at the eut priée. 

Appellee demurred and for causes assigned that the bill showed (1) that ap- 
pellee had the right to sell the machines at any priée It chose, and (2) that 
appellants' cause of action, If any, arose through the violation of a conti-act, 
and not through the infringement of a patent. The court sustained the de- 
murrer, and upon appellants' refusai to plead further the decree was reudered 
from which this appeal is taken. 

Horace Pettit, for appellants. 
Walter Chamberlin, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). i. Con- 
cerning jurisdiction : When a contract is made respecting a right 
under a patent, and the parties get into litigation, confusion has some- 
times arisen over the question whether the cause of action originates 
in the contract or in the patent laws. The test is this : If the plaintifï 
is seeking a judgment for debt or damages, or a decree for cancellation 
or spécifie performance, on account of the defendant's breach of his 
covenants, the cause of action arises eut of the contract ; and, though 
the détermination of the issue of breach or no breach may involve the 
interprétation of the patent and of the prior art, the insistence of the 
défendant that his device, according to the true construction of the 
patent and of the prior art, is not within the patent right granted him 
in the contract, cannot change the nature of the action. Standard 
vSewing Machine Co. v. Leslie, Ii8 Fed. 557, 55 C. C. A. 323. On 
the other hand, if the plaintifif is seeking a judgment for damages, or 
a decree for an injunction and an acounting, on acount of the defend- 
ant's unauthorized use of the patent right in making or using or sell- 
ing the device without license, the cause of action arises ont of the 
patent laws; and, though the détermination of the issue of infringe- 
ment or no infringement may involve the interprétation of the con- 
tract, the insistence of the défendant that his act was within his rights 
under the contract, if properly construed, cannot change the nature of 
the action. We think the rule as stated is clearly deducible from the 
authorities. Mr. Chief Justice Taney's statement of the nature of the 
bill in Wilson v. Sanford, 10 How. 99, 13 L. Ed. 344, points out the 
class to which that action belongs : 

"The object of the bill is to hâve this contract set aside and declared to be 
forfeited; and the prayer is 'that the appellant's re-investiture of title to the 
license granted to the appellees, by reason of the forfelture of the contract, 
may be sanctioned by the court,' and for an injunction. But the injunction 
île asks for is to be the conséquence of the decree of the court sanctioning the 
forfeiture. He allèges no ground for an injunction unless the contract is set 
aside." 

If, however, the patentée had been suing, not to hâve the contract 
annulled, but to restrain the défendants from using a part of his mo- 
nopoly that had never been granted them, the language of Mr. Chief 
Justice Waite in Littlefield v. Ferry, 21 Wall. 205, 222, 22 h. Ed. 577, 
would characterize the class: 
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"An action whlch ralses a question of Inf ringement Is an action arlslng 'un- 
der the law,' and one who bas the rigbt to sue for Infringement may sue in 
tlie Circuit Court. Such a suit may involve the construction of the contract 
as well as the patent, but that will not oust the court of its jurisdietion." 

And in this connection, see, further, Excelsior Wooden Pipe Co. v. 
Pacific Bridge Co., 185 U. S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910; 
Atherton Machine Co. v. Atwood-Morrison Co., 102 Fed. 949, 43 C. 
C. A. 72; Bail & Socket Fastener Co. v. Bail Glove Fastening Co., 58 
Fed. 818, 7 C. C. A. 498; Seibert Cylinder Oil Cup Co. v. Manning 
(C. C.) 32 Fed. 625. 

In the présent case it is hardly conceivable that the question of 
jurisdiction would hâve been broached if appellants had confîned 
tliemselves to drafting and filing a straight bill for infringement. 
But again, the défense, whether put in by the défendant or by the 
plaintifï for him, cannot change the nature of the action. 

2. The merits: Without applying to the Patent Office, one may 
make and use and sell the device that embodies his invention. That 
is his natural right. AU that the government can and does grant him 
is the right to exclude others from practicing his invention without his 
consent. Within his domain, the patentée is czar. The people must 
take the invention on the terms he dictâtes or let it alone for 17 years. 
This is a necessity from the nature of the grant. Cries of restraint 
of ti-ade and impairment of the freedom of sales are unavailing, be- 
cause for the promotion of the useful arts the constitution and statutes 
authorize this very monopoly. 

By its terms, the grant covers three separate or separable fields. 
The patentée may agrée with one that he will not exclude him from 
making, with another from using, and with yet another from selling 
devices that exemplify the principles of his invention. Within the 
field of making, it has never been doubted, so far as we are aware, 
that he may subdivide as he pleases and ofïer to sell or lease in the 
most fanciful parcels on the harshest terms ; that whether purchasers 
and tenants come or not is purely his own concern ; and that, if pur- 
chasers or tenants do come, the courts will enforce the terms of the 
sale or lease. And how could it be otherwise? Owning the whole, 
he owns every part. The field being his property, and there being no 
law for seizing it and adjudging his damages, he cannot be compelled 
to part with his own except on inducements to his liking. The same 
conditions must prevail within the field of use, for how can it be dis- 
tinguished? And the Circuit Court of Appeals for the Sixth Circuit, 
in a case we thoroughly approve (Heaton-Peninsular Button Fastener 
Co. V. Eurêka Specialty Co., 'j'j Fed. 288, 25 C. C. A. 267, 35 L. R. A. 
728), has ruled that a patentée may farm out such a part of the field of 
use as he pleases and retain the balance, and that whoever without per- 
mission enters the reserved portion is an infringer. This case has been 
followed and approved by the Circuit Court of Appeals for the Second 
Circuit in Cortelyou v. L,owe, m Fed. 1005, 49 C. C. A. 671. The 
field of sale is as much within the monopoly as the others, and so 
it has been decided. Bernent v. National Harrow Co., 186 U. S. 
70, 22 Sup. Ct. 747, 46 L. Ed- 1058. And in Edison Phonograph Co. 
V, Kaufmann (C. C.) 105 Fed. 960, and Same v. Pike (C. C.) 116 Fed. 
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863, the holdings were that a patentée may reserve to himself as an 
ungranted part of his monopoly of sale the right to fix and control the 
priées at which jobbers and dealers may sell the patented article to 
the public, and that whoever without permission enters the reserved 
portion is an infringer. 

In the présent case, the vice of counsel's argument lies in the as- 
sumption that the jobber by paying his money to appellants acquired 
such an unrestricted title to the machines in question that appellee 
could take them and fix its own prices in ofifering them for sale to the 
public. The bill very clearly shows that appellants said to the jobber : 
"We are unwilling to part with the whole of our monopoly. There 
are no terms on which we will give you an unrestricted right to deal 
in our machines. However, if you choose to pay our price for a 
limited right, we will place our machines in your hands to be sold by 
you or by dealers under you to the public at not less than $25 each" — 
and that the jobber explicitly accepted this oiïer. It is axiomatic in ail 
departments of the law that unless the quality of innocence intervenes 
the title of the purchaser is no better than his seller's. The bill di- 
rectly charges appellee, a dealer, with prier knowledge of the terms on 
which the jobber came into possession of the machines. Whether 
or not appellee covenanted to be bound by the terms is not alleged, 
and whether or not an implied promise arose from appellee's purchase 
is immaterial in this case, for the suit is not upon a promise to keep 
out of the reserved portion of the monopoly, but is for the trespass in 
entering without permission. 

It is perhaps needless to observe that what the rights of the public 
who purchase at $25 may be with respect to reselling is a question not 
involved. 

The decree is reversed, with the direction to overrule the deraurrer 
to the bill. 



CHISHOLM, BOYD & WHITE CO. v. ANDERSON FOUNDRY & MACHINE 

WORKS et al. 

(Circuit Court of Appeals, Seventh Circuit. May 14, 1903.) 

No. 909. 

]. Patents— Anticipation^— BRrcK Machines. 

The White & Boyd patent, No. 429,296, for a brick machine, claim 10, 
which relates to mechanism for moving the plungers which causes the 
upper plunger to stop whlle pressure is still exerted by the lower plunger, 
the purpose being to secure greater uniformity in the dens.'ty of the 
brick, was anticipated by the Brewis patent, No. 395,871. 
8. Same— Infringembnt. 

The White patent, No. 455,374, for a brick machine, claim 17, covering 
a hopper capable of moving vertieally, Jield not infringed, and claim 23 
held void for anticipation by a prier patent to the same inventer. 
8. Samb— Anticipation. 

The White patent, No. 488,622, for a brick machine, claims 16, 19, and 
20, are void for anticipation by the Andrus patent, No. 286,892. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

For opinion below, see 115 Fed. 738. 
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In the snlt below the appellant alleged Infrlngement of three patenta, owned 
oy appellant, and relatlng to Improvements In dry press brick machines. 
Tbe patents in question are No. 429,296 granted B. 0. White and James A. 
Boyd, June 3, 1890; No. 455,374 issued July 7, 1891 to B. C. White; and 
No. 488,622 issued December 27, 1892 granted to B. C. White. 

The partlcular claims of the above patents charged to be Infringed are 
clalm ten (10) o£ the patent of 1890; claims seventeen (17) and twenty-thrce 
(23) of the patent of 1891; and claims slxteen (16), nlneteen (19) and twenty 
(20) of the patent of 1892. Clalm ten (10) of the patent of 1890 above re- 
ferred to reads as foUows: 

"The combinatlon of a mold, upper and lower plungers, toggle-arms con- 
nected with both plungers and movable vertlcally at both ends witb the 
plungers, a toggle-operating beam fulcrumed between its ends and connected 
with the central joint of the toggle, and a stationary stop or stops located in 
position to engage the upper plunger and Umlt the descent of the same, and 
thereby operating to détermine the vertical position of the plungers within 
the mold at the time of gréatest compression, substantially as described." 

Figure two (2) of the drawing of the above patent vyiU serve to show the 
élément of construction alleged to be infringed by the appellees. 

It is contended by appellees that patent No. 395,871, granted January 8, 
1889 to J. J. Brewis is an anticipation of the novelty of any Invention included 
In the tenth clalm of the patent of 1890. 

Figures seven (7) and elght (8) of the Brewis patent are lUustrative of the 
éléments of thls patent and appear below: 
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"In Fig. 7 I haTe shown an adjustable grooved shelf for giving the two 
pressures on opposite sides of the brick as bas been indicated; while in Fig. 
8 I bave shown an adjustable stop A, secured to the cross head R, which 
allows the upper plunger to enter the mold box a certain and pre-determined 
distance so as to give the necessary amount of pressure to the top of the brick 
until stop A strlkes the top table and arrests the furtber downward move- 
ment of the upper plunger. The lower plunger is now raised by the straining 
of the toggles so as to exert pressure on the brick, and in this way flrst a 
top and then a bottom pressure is exerted on the brick." 

•'In a brick machine of the character decribed, the adjusting stop or 
boit A secured to the cross head R, as deserlbed, whereby the downward 
movement of the plunger is arrested as set forth." 

Claims seventeen (17) and twenty-three (23) of the patent of 1891 are for 
certain mechanism to secure to the opération of the machine the desired 
variable movements, and read as foUows: 

17. The combination, with a mold and reciprocating feed-box, of a hopper 
reating in contact with the feed-box, the part of said feed duct or hopper 
which is in immédiate contact with the feed-box being movable freely toward 
and from the feed-box, whereby gravity tends to hold the said hopper in con- 
tact with the feed-box, substantially as described. 

23. The combination, with a mold and stationary feed-hopper, of a recipro- 
cating feed-box, a mold-table provided with a flat guide-surface sustaining 
the feed-box, oscillating arms for actuating the feed-box, and connecting-rods 
uniting the feed-box to the said arms, said connecting-rods being joined to 
the oscillating arms and to the feed-box by pivotai connections constructed 
to rigidly hold the connecting-rods parallel with the feed-box, and means for 
separately adjusting the lengths of said connecting-rods, substantially as 
described. 

Claims nineteen (19) and twenty (20) of the patent of 1892 are claims for 
mechanical design, their purpose being to coneentrate in a supplemental 
mechanism certain operating parts of the main machine, and are set out here- 
iij below: 

19. A frame for a brick-press, comprising two parallel side plates provided 
upon their inner faces with guides for the vertically movable parts of the 
machine, and rigidly connected with each other, said plates extending down- 
wardiy to the horizontal base or foundation on which the machine rests, and 
a separate frame for the driving gear of the machine secured against the 
outer surface of one of the side plates and aiso extending downwardly to 
the said base or foundation substantially as described. 

20. A brick machine, comprising upper and lower plungers, a toggle for 
actuating the same, a crank-shaft for actuating said toggle, a main frame con- 
sistlng of parallel vertical side plates provided on their inner faces with bear- 
ings for the vertically movable parts of the machine, and provided with bear- 
ings for said crank-shaft, a gear wheel attached to the crank-shaft outside 
of one of the frame plates, a driving gear embraclng a gear-pinion engaged 
with said gear-wheel on the crank-shaft, and a separate frame for said driv- 
ing gear secured to the outer surface of the main frame, substantially as de- 
scribed. 

Charles K. Offield, for appellant. 

E. E. Wood and W. R. Wood, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

After the foregoing statement of facts, GROSSCUP, Circuit Judge, 
delivered the opinion of the Court. 

We shall fîrst deal with patent No. 429,296 and its tenth claim, that 
being the one which is infringed, according to the averments of the 
bill. The purpose of the mechanism described in this patent is to 
bring about such a movement of the upper and lower plungers, that 
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the upper plunger will come to a stop, while the lower plunger con- 
tinues to move, thus exerting pressure from below upon the clay, 
the upper plunger acting only as a résistant. It is said, that in this 
way, there is obtained greater uniformity in the density of the brick 
manufactured. Excepting the stop, whereby the upper plunger's 
motion is arrested before the toggle governing the lower plunger's 
movement is entirely straightened out, the mechanism bringing this 
about is admittedly old. 

In our judgment, the mechanism, including the stop, is substantially 
anticipated in Brewis patent No. 395,871. The only différence be- 
tween the combinations is, that in appellarits' patent, the stop is placed 
on the table, while in the Brewis patent, it is inserted in the plunger. 
In both cases the function of the stop is the same. Doubtless the 
transfer from the plunger to the table is attended with advantage, 
such as the prévention of mud clogs, but this is incidental merely, 
and does not seem to us to rise to the plane of patentable invention. 
It would hâve been obvions to any mechanic who already knew the 
advantage of getting pressure from below, and was seeking to get rid 
of the incidental disadvantage of the mud clogs. 

An effort is made to escape the Brewis patent as an anticipation 
on the score that appellants' invention was conceived prior to the fîling 
of the Brewis application. This claim, to be made effective, must 
be proven with reasonable certainty. No such proof exists in the case. 
Taking appellants' testimony on this point at its best, and it leaves 
us in grave doubt respecting the claim thus made. 

We come now to patent No. 455,374. The novelty hère claimed is 
that it secures to the hopper,' from which the clay is formed, the con- 
dition of being a float. This is brought about by means of a tele- 
scoping mechanism, whereby the hopper is kept to its place laterally, 
while allowed to rise or fall vertically ; and claim seventeen is designed 
to cover thèse mechanical means. 

But appellee does not eraploy this telescoping mechanism. In 
appellees' mechanism, the hopper — following the Andrus patent No. 
286,892 — is fastened to a side bar by means of a screw. True, ap- 
pellants insist that in the Andrus mechanism the screw was intended 
to be kept closed, while in appellees' mechanism the scréw can be left 
loose, whereby having motion through a slot, the hopper will obtain 
vertical motion without afifecting its horizontal motion. But it is not 
shown to our satisfaction that appellees purposely, and as a part of 
the opération of their machines, leave the screw loose. Nor would 
such fact, if true, constitute appellees' mechanism an infringement of 
appellants'. The appellant has no patent on the mère fact that its 
hopper floats; its patent is confîned to the mechanism that brings 
about or controls such float; and as we hâve seen, the mechanical 
means employed in the patent are, in this respect, distinctly differenti- 
ated. 

Respecting claim twenty-three of the same patent-covering me- 
chanism that gives to the guides feeding the machine, an oscillating 
motion, vertical but not latéral, it is enough to say that this is clearly 
embodied in the previous patent to White not sued upon in this case. 

Respecting claim sixteen of patent No. 488,622 — covering the use 
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of a wood front in the feed box — the proof satisfies us tliat machines 
built previously under the Andrus patent of 1895, had such wood 
fronts. 

Claims nineteen and twenty of the same patent are meant to cover 
the conception of concentrating into the supplementary machine — 
where the power is apphed — ail the bearings of the whole machine, 
rather than hâve such bearings divided between the supplementary 
and the main machine. The advantage is that it enables the machine 
to be taken apart for the purpose of transportation. This, at most, is 
mechanical design, and is in our judgment, anticipated in the Andrus 
invention. 

The decree of the Circuit Court is affirmed. 



NATIONAL NEWSBOAED CO. v. ELKHART EGG CASE CO.» 

(Circuit Court of Appeals, Seventh Circuit April 14, 1903.) 

No. 939. 

1. Patbkts—Infringbment— Paper Boabd. 

The McEwan patent. No. 492,927, for a paper board made from news- 
papers or other printed paper by a proeess descrlbed, the essential f eature 
of which is the retaining of as much of the oils contalned In the printer's 
ink as possible, instead of elimlnatlng as much as possible, as was doue 
in the prior art, by means of alkalls, Is infrlnged by board made by a 
proeess having the same end in view, and which Is only colorably différ- 
ent, by the use of a slight quantity of alkali, and substituting cold water 
for hot in one part of the proeess. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

For opinion below, see 115 Fed. 328. 

The suit in the Circuit Court was to restrain infringement of letters patent, 
No. 492,927, issued to Robert B. McEwan and others, for a new and useful 
improvement in paper board. The bill was dismissed for want of equlty, and 
from this order this appeal is prosecuted. 

The material portion of the patent, together with the claim is as follows: 

"Our invention relates to the manufacture of paper-board, box-board and 
the like from newspapers or other similar printed white paper. 

Our object is to obtain a quallty of board which is superior to the différent 
varieties now on the market, but which can be produced at less cost than 
any of the sald varieties of board of a quality approaching that of ours. 

In the manufacture of our improved article we preferably use, ou account 
of its cheapness, its freedom from size and its softness, printed newspaper 
or other printed paper possessing the characteristic properties of the ordinary 
paper upon which newspapers are printed, and we hâve found that old copies 
of newspapers or the over-issues can be bought up at low rates and utillzed 
for our purpose. 

We hâve found that our improved product can be manufactured most 
economically and with the best results by foUowing the proeess which is 
described below, but it will be understood that the product can be obtained 
in other ways. In the proeess referred to we first cleanse the stock from dust 
and foreign matter and soak it in hot water until it is thoroughly soft. 
Withouf permitting it to cool we then transfer it to the beating-engine, and 
when the pulp is sufflciently beaten it is allowed to pass to the stufï-chest 
from which it is pumped to the making-cylinder vat, and at ail times it is 
kept as hot as possible under the circumstances. We flnd that this proeess 

• Rehearlng denied May 15, 1903. 
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Is expéditions because when the Ink on the paper bas oHce been softened 
by the hot water It is thereafter kept soft instead of being set again by the 
use of cold water at any point, and the permanent particles of the ink whicU 
are hot dlssolved and washed away are therefore durlng the beatlng moro 
readlly subdivlded wlth exceedlng mlnuteness and are thoroughly and uni- 
formly dlstrlbuted throughout and blended wlth the flbers. 

Our novel product, whether made by the process above described, or by 
any other which may be used In Its stead, Is a board whlch bas the perma- 
nent particles of printers' Ink minutely subdivlded and unlformly distributed 
throughout Its body to produce a smooth and even tint throughout, while the 
strength of the flbers bas not been Impalred by more or less expensive at- 
tempts to bleach out the Ink. 

We désire It to be understood that by the term "newspaper" as used 
hereln, we mean to Include paper upon whlch newspapers, clrculars, and the 
llke hâve been prlnted and we propose generally to use old copies of news- 
papers and over-lssues for the manufacture of our product. It wlU also be 
understood that In praetlce, If so requlred for spécial purposes, we may mix 
wlth the newspapers a sUght proportion of other paper or of raw flber. 

We clalm as our invention — 

As a new article of manufacture, a paperboard fonned from prlnted news- 
paper or the llke, ground to a pulp and bavlng the permanent particles of the 
printers' Ink minutely subdivlded and unlformly distributed throughout the 
body of the board, whereby a smooth and even tint Is Imparted to the board."' 

The appellees manufactured tbelr board substantlally as foUows: The 
newspaper stock was put In a rotary boUer, wlth one per cent, or less by 
welght of soda ash, and the usual quantlty of water to cover the stock 
whlle It was belng cooked. The température Is not stated. The hours of 
bolllng are variously stated — ^appellees ând thelr wltnesses disagreeing In 
tbls respect. After the bolllng, the stock was beat In cold water. 

The further f acts are stated in the opinion of the Court. 

Arthur v. Briesen, for appellant. 

Horace Pettit and John M. Van Fleet, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

After the foregoing statement of facts, GROSSCUP, Circuit Judge, 
delivered the opinion of the Court: 

The patent is for a new product. This product diflfers from an-: 
tecedent paper board in that it contains oils, commonly found in 
ink, which give to the board a toughness and elasticity hitherto un- 
known. The board can be manufactured from old newspapers, the 
ink oils formerly eliminated, being now utilized; and this, though 
incidental, is a valuable feature of the patent, The validity of the 
patent has been sustained in the Circuit Court of the United State^ 
for the District of Connecticut ; and in the Circuit Court for the Dis- 
trict of New Jersey; and is admitted in the answer of appellees. 

Prior to the patent in suit, newspapers were sometimes utilized 
in the manufacture of paper board; but in such process the effort 
was to separate the carbon of the ink from the oil — ^the oil being 
taken out by alkali and bleaching, leaving the carbon for coloring 
matter. The alkali employed usually was soda ash, in quantities 
from ten to twenty pounds per one hundred weight of paper, in addi- 
tion to the solution left over from the preceding opération ; its caus- 
ticity sometimes being increased by boiling with caustic lime. In 
this way the oil of the printing ink was converted into soluble soap,, 
and thus washed or bleached out of the pulp fibre. 
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It îs manifest, that in practical opération, under the process men- 
tioned in the patent in suit, the oils cannot be entirely retained; a 
small portion will be lost in the boiling and beating process calcu- 
lated to minutely subdivide and distribute the oils throughout the 
fibers. It is manifest, also, that in the process employed in the pre- 
vious art, a small portion of the oils were not eliminated ; no amount 
of boiling or bleaching could completely purify the pulp. But in the 
process under the patent, the purpose is to lose as little as possible ; in 
the previous art, the purpose was to eliminate as much as possible. 
The processes are in purpose, and in efifect, so far as is practicable, the 
opposites of each other. And though the purpose of each partially 
fails, the results are so widely différent that both the process and 
the paper board are commercially distinct. 

The appellees began by making paper board in accordance with 
the process described in the patent. Upon notice to take out a li- 
cense they changed the process in some respects, among others in 
the introduction of about one per cent, of soda ash, and in the beat- 
ing in cold water instead of hot water. But there was no attempt at 
bleaching after the boiling, and the alkali was insufficient to remove 
but little of the oils. Plainly the removal of the oils was not intend- 
ed. The whole testimony impresses us with the belief that the intro- 
duction of the soda ash was intended, not to bring about a product 
essentially différent from the patented product, but to interpose a 
process so colorably différent that it might be used as a shelter against 
the charge of infringement ; and in this respect we are constrained 
to look upon the défense of infringement differently from the view 
taken by the Circuit Court. The decree of the Circuit Court must 
be reversed, with instructions to enter a decree for an injunction as 
prayed for in the bill. 



BETTBNDORF PATENTS 00. v. J. H. LITTLE METAL WHEEL CO.» 

(Circuit Court of Appeals, Seventh Circuit Aprll 14, 1903.) 

No. 937. 

1. Patents— Invention — Métal Whbkls. 

The Bettendorf patent, No. 550,815, for a method of securing métal 
spokes to métal hubs, is void for lack of patentable Invention, in vlew 
of the prior art, and especlally the Gendron patent. No. 419,009, for a 
process for fastening castlngs to whiffletrees, axles, and other slmilar 
bodles, whlch was identlcal with that of the Bettendorf patent, and Its 
application to the fastening of spokes In hubs an obvlous extension of the 
same prlnclple. 

2- Samb— Priority of Invention— Sufficiknct of Evidence. 

The testimony of a wltness that, accordlng to his recollection, a serions 
lire occnrred in hls plant on a certain date, 12 years back, and that he 
made the Invention covered by the patent In suit "about a month" before 
the fire, is not sufficlent to carry the date of Invention back of an appli- 
cation for an antlcipatlng patent, whlch was flled 25 days before the 
time fixed for the are. 

• Kehearlng denled May 15, 1903. 
123 F.— 28 
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Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Appellant failed Jn Its suit to hold appellee for Infringement of letters 
patent No. 550,815, December 3, 1895, to W. P. and J. W. Bettendorf. 

The first and second claims of the patent are as follows: 

"(1) The Improvement In the art of securing métal spokes to métal hubs, 
whlch consista In introducing the end of each spoke into a seamless or undi- 
vided socket Intégral wlth the hub, and then applying to the hub external 
pressure sufflclent to compress and reduce the socket tlghtly around the 
spokes. 

"(2) The Improvement la the art of securing métal spokes to métal hubs, 
conslsting In formlng the hub wlth seamless or undlvided sockets, inserting 
the spokes endwlse tnto said sockets, and flnally applying to the hub external 
pressure sufflclent to compress and reduce in slze both the sockets and the 
contained ends of the spokes." 

The application was flled October 3, 1890. In June, 1891, the examiner re- 
jected the claims on référence to letters patent No. 334,252, January 12, 1886, 
to Llttle, and No. 419,009, January 7, 1890, to Gendron, saying: ' "The form 
of the wheel Is old, and the method by whlch the spokes are fastened In the 
hnb is old. Appllcant has not disclosed to the world any uew idea or method. 
He has only applled an old method to Llttle's old wheel." So far as the file 
wrapper and contents show, the appllcant never made a direct attempt to get 
rid of that rejectlon. For flve months the application stood thus, and then 
an Interférence was declared. Upon the détermination of that, the patent was 
Issued In December, 1895, wlthout the record showing any ruling, except the 
Issuance of the patent, in withdrawal of the rejectlon. 

Other facts are stated in the opinion. 

Frank D. Thomason, for appellant. 
John R. Bennett, for appellee, 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

Appellant rests its case upon the second claim. 

Appellee présents, amongothers, the following contentions: That 
the first claim, on référence to the prior art, is void for want of in- 
vention; that the second claim, being for the same process as the 
first, except in the unspecified amount of further pressure to be ap- 
plied, is therefore void also ; and that the method of each claim is un- 
patentable, because it simply calls for the opération or function of a 
machine. 

To pass upon thèse is unnecessary, for we believe that, whether the 
patent was inadvertently issued or the rejectlon was deliberately over- 
ruled without comment, the expressed opinion of the examiner was 
right. The Gendron patent published the method of compressing a 
hollow seamless malléable casting (équivalent to the socket of claihi 
2) upon and into an embraced cylindric body (équivalent to the in- 
serted spoke), so that the two became interlocked by reason of the 
encircling casting's being set in a recess formed in the cylinder by the 
pressure. After the parts to be joined hâve been placed in position, 
"pressure," Gendron states, "is then brought to bear upon the dies 
in any suitable manner, as by means of a hydraulic press or leverage, 
until the pressure is .sufficient to reduce the inner diameter of the 
tubular portion of the trimming, setting it tightly upon its àdjusted 
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position on the body. * * * The resuit of this pressure is to press 
the trimming slightly into the body, forming a seat therein. This of 
course is but a slight indentation, but sufficient to prevent any possi- 
ble latéral movement." The Bettendorfs say: 

"The soeket Is conflned and subjected to a severe pressure between the 
anvil and the die and eompressed or reduced bodily and permanently, se as 
tightly to embrace the spoke. » * » The dies are se shaped that they 
not only reduce the soeket, but also reduce to a limited extent the contained 
end of the spoke, glving the same a reduced diameter near its inner end 
in order the more effectually to prevent Its end motion within the liub." 

We think the Gendron process is identical with that of the second 
claim of appellant's patent. The différence, namely, that Gendron 
fastens "trimmings to tubular and other bodies," while appellant se- 
cures "sockets to spokes," is not a différence in the process, but in the 
resulting articles. And in view of the fact that Gendron showed that 
his invention was designed to be used in vehicle manufacture in joining 
hollow seamiëss malléable castings "to whiffletrees, axles, and other 
similar bodies," we cannot ascribe to the transfer of the process to 
joining hollow seamless malléable spoke sockets to spokes the dignity 
of invention. Lovell Mfg. Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 
472, 37 L. Ed. 307; C. & A. Potts & Co. V. Creager, 155 U. S. 597, 15 
Sup. Ct. 194, 39 L. Ed. 275 ; Mast, Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856; The Johnson Co. v. 
Toledo Traction Co.. (C. C. A. 6th Circuit) 119 Fed. 885. 

But appellant claims that its alleged invention antedates Gendron's. 
Gendron filed his application on October 21, 1889, and the patent 
issued on January 7, 1890. On October 3, 1890, the Bettendorfs fîled 
their application. Thèse men are largely interested in the appellant 
Company. It is by their testimony, given twelve years after the event, 
that the Gendron application is sought to be anticipated. W. P. 
Bettendorf says that their process was conceived in the last three or 
four months of 1889. Any date in 1889 after October 2ist would 
satisfy the claim of this witness. Appellant, however, asserts that 
October 16, 1889, is definitely established by the testimony of J. W. 
Bettendorf. He arrives at the date in this way: There was a seri- 
ous fire in the Bettendorf plant "on November i6th, as I recollect it"; 
and the alleged invention was made "about one month prior to the 
date of the fire." Why were not insurance adjusters with their poli- 
cies, reporters with their newspapers, and firemen with their depart- 
ment records called to establish the first date ? Testimony that some- 
thing occurred "about a month" preceding a day unestablished, except 
by the unsupported recollection of an interested witness twelve years 
after, is too indefiinite and uncertain to be accepted as estabhshing a 
five days' anticipation of a patent. Clark Thread Co. v. Willimantic 
Linen Co., 140 U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521; Brooks v. 
Sacks, 81 Fed. 403, 26 C. C. A. 456; Westinghouse Co. v. Saranac Co. 
(C. C.) 108 Fed. 221. 

The decree is affirmed. 
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NATIONAL ENAMELING 00. et al. v. NEW ENGLAND BNAMELING 

CO. et al. 

(Circuit Court, S. D. New York. May 27, 1903.) 

1. Patents— Suit for Inpringement — Preliminart Injonction. 

Prier adjudications sustaining a patent, but whlch were entered by 
consent as the resuit of settlements between tlie parties, and in whicU 
the questions of tlie valldity and scope of the patent were not considered 
by the court, are not sufflcient as the basis for the granting of a pre- 
liminary injunction in a subséquent suit against another alleged in- 
fringer. 

3. Samb— Enameled Wahe. 

The construction and scope of the Claus patent. No. 527,361, for 
enameled métal ware, held subject to so much uncertainty, in view of the 
limitations imposed by the flle wrapper, that they could not be properly 
detennined on a motion for a preliminary injunction, and such motion 
therefore denied, on condition that défendant give a bond to account for 
subséquent infringements. 

In Equity. Suit for infringement of letters patent No. 527,361, 
for enameling métal ware, issued to Herbert Claus October 9, 1894. 
On motion for preliminary injunction. 

Arthur v. Briesen and Louis Marshall, for complainant National 
Enameling Co. 

Walter D. Edmonds, for complainant Lalance & Grosjean Mfg. Co. 
Robert N. Kenyon and Walter F. Rogers, for respondents. 

TOWNSEND, Circuit Judge. The first eight claims of said pat- 
ent cover the articles of manufacture. The five succeeding claims 
cover the process employed to produce said articles. Complainants' 
afïidavits lail to show infringement of the process claims. Upon 
this point complainants' expert, Prof. Chandler, while stating that 
he is of opinion that said process claims hâve been infringed, makes 
the foUowing admission: 

"As to whether the subjects of the remalnlng claims, 9 to 13, inclusive, 
being processes thereiu set forth, hâve or hâve not been used in the produc- 
tion of the said 'Exhibit Infringing Ware,' I cannot state as a positive fact, 
since I am furnished with no information as to whether the metallic salts, 
etc., therein referred to, were by the défendants applled to the enamel 'while 
still moist,' though I fail to see how they could hâve been applied otherwise." 

As to the dip, or mixture used in the art of enameling, ^esignated 
"Defendant's Dip," the complainants' affidavits fail to suiïiciently 
show that it was taken from the defendant's factory. The argumenta- 
tive and uncertain statements as to infringement of the process are 
insufficient, in view of the spécifie déniais by defendant's witnesses. 

The two prior adjudications sustaining the validity of the patent 
were entered by consent, as the resuit of settlements effected between 
the parties to said litigations. The question of the scope or validity 
of the patent was not considered by the court in either suit. The 
statements in the afïidavits as to the circumstances under which said 
adjudications were secured are indefînite and conflicting. One of the 

1 1. See Patents, vol. 38, Cent Dig. §§ 482, 484. 
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coniplainants' affiants asserts that lie is informed and believes that 
as a resuit of said suit a large sum was paid to one of the owners of 
the patent; "my understanding being that said sum so paid was in 
excess of $200,000." Another affiant asserts upon information and 
belief that $10,000 was paid by each of the défendants in said suits 
in settlement thereof to said St. Louis Stamping Company, and, as a 
matter of fact, that large amounts, considerably in excess of the 
$10,000 aforesaid, were paid to the Lalance & Grosjean Company in 
satisfaction of its claims against said défendants. The afïïdavit of the 
président of the said St. Louis Stamping Company, however, fails to 
State any facts in référence to said litigation, or to the payment of 
any sum whatever in settlement thereof. The only statements made 
in défendants' affîdavits to meet thèse indefînite allégations are to 
the efïect that : 

"It was always undei-stood in the trade that the suits were never finished 
because the owners of the Clans patent did not dare to go ahead, that the 
whole suit was simply a trade suit, and that the parties got together and 
entered into a trade agreement among themselves to uphold priées, etc., and 
then agreed that they would ail prétend that the Claus patent had been sus- 
tained." 

Fortunately, however, the allégations in complainants' bill herein, 
and in a suit brought by them in the District of Connecticut against 
one Louis Haberman, and the opinion of Judge Coxe in one of the 
suits wherein an adjudication was had, furnish sufficient évidence for 
the détermination of the efifect of said adjudications. In the settle- 
ment of the litigation wherein said adjudications were obtained, three 
infringing firms bought out the half interest of the St. Louis Company 
in the patent in suit, and assigned it to the National Enameling Com- 
pany, the complainant herein. The Haberman Company, one of the 
défendants in said suits, had been manufacturing for a number of 
years enameled ware in infringement of the Claus patent, in suit here- 
in. Upon the transfer to the National Company, the Haberman Com- 
pany received $5,163,200. Complainants allège that the tangible as- 
sets of said Company "were of a value far less than the sum paid 
therefor, but that the secret processes and good will made up the 
balance." Thereafter the other complainant herein, the Lalance & 
Grosjean Company, which had also brought suit against said in- 
fringers, continued its suit for the sole purpose of raising the ques- 
tion as to whether the sale to and release by the other joint owner 
of the patent could defeat the rights of the Lalance & Grosjean Com- 
pany to a recovery. The questions of the scope or validity of the 
patent werè not presented to Judge Coxe. It would appear, from a 
statement in his opinion to the efïect that the président of the St. 
Louis Company had indemnified the défendants, and must pay to 
the former défendants "whatever the Lalance & Grosjean Company 
recovers," that if large amounts were paid to the Lalance & Grosjean 
Company, as alleged by complainants, the moneys therefor were fur- 
nished by the joint owners of the patent. 

In thèse circumstances, it is clear that said adjudications do not 
help complainants' case. The affirmative allégations of their com- 
plaiuts are forcibly suggestive of a trade settlement, such as is as- 
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serted in défendante' afHdavits. The foregoing facts are pertinent, 
in connection with the affidavits, upon the question of acquiescence. 
The complainants merely allège in gênerai terms that there has been 
no infringem^nt since 1899, that the public generally hâve acquiesced, 
etc. During the first five years of the life of the patent it had been 
infringed by the three firnis, which made a settlement by which they 
became the owners of a one-half interest therein. The afHdavits 
of défendants state that thé American Stamping Company also made 
and sold about $500,000 worth of infringing ware per year from 1894 
till 1899, when it was bought out by the National Enameling Com- 
pany, the complainant herein. The afRdavit of défendants' selling 
agent, Ginsburg, states that various other companies named by him 
hâve manufactured said infringing ware, and he introduced samples 
of such infringing ware, now, and for a considérable time prior to 
this suit, on sale in the open market. The évidence as to acquiescence 
is insufiîcient. 

The fîle wrapper of the patent in suit and the spécifications of the 
patent itself indicate that its claims for an article of manufacture were 
intended to cover those produced by a single process of enameling, 
as distinguished from the well-known double process. The affidavits 
of défendants' employés, supplemented by that of Prof. Doremus, are 
to the efifect that the défendants do not use complainants' single pro- 
cess of enameling, but a noninfringing double process. Défendants 
contend that, if the patent in suit be construed to cover such double 
process, it is anticipated. 

The claim of infringement is not satisfactorily met by the bare dé- 
niai that the process used by the défendants is that of the patent in 
suit. Nor is there any force in the suggestion that the reason for 
this is that the défendants did not care to disclose a secret process, 
when it appears that the alleged inventor of this process, prior to this 
suit, had indicated his willingness to disclose his process to the public 
by an application for a patent which is still pending. 

Nor is the évidence as to the utility and practicability of the patent 
in suit met by the threadbare expédient of securing from an expert 
an afïidavit that he has failed to produce a merchantable ware by 
strictly foUowing the spécifications of the patent. 

Défendants' affidavits hâve failed to satisfy me that the Claus pat- 
ent is invalid, or that it has not been infringed by them. But, in view 
of the admitted distinction between single-coated ware and double- 
coated ware and the évidence from the file wrapper of the patent as 
to the limitation by the patentée of the broad invention originally 
claimed by him, by virtue of which limitation he obtained his patent, 
and from the spécifications and the claims thereof, from which it ap- 
pears that it covers a single-coated ware only, a serious question 
is raised as to its construction and scope. If it be so extended as 
to cover double-coated ware, there is a serious question of anticipa- 
tion upon the affidavits; and, in view of the prior art as shown by 
Vollrath and Niedringhaus, thèse doubts cannot be satisfactorily re- 
solved upon affidavits. 

In thèse circumstances, and in the absence of satisfactory proof of 
sufficient acquiescence, I think the preliminary injunction should not 
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be granted, provided the défendants furnish a bond of indemnity for 
$25,000, and a weekly account of sales and deliveries such as was 
ordered by Judge LACOMBE. In the event of their failure to do 
so within one week, the motion for preliminary injunction may be 
granted. 

In case of any dispute as to the ternis of the order, the question 
may be submitted to Judge LACOMBE. 
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In re CENTRAL TRUST CO. OF NEW YORK: 

(Circuit Court, D. Indlana. May 23, 1903.) 

No. 9,395. 

1. Raii,road8— Lbasb m Violation of Public Polict— Recovert of Rental. 

There can be no recovery of rental for the use of a railroad delivered 

by the company ownlng the same to another company, and operated by 

the latter under a lease which was void, not only because ultra vires, 

but aiso because forbidden by public pollcy. 

S. Bamb— R1GHT8 OF MoRTQAGBB— Recovery of Rental from Rbcbiveb op 
Lbssee. 

A mortgagee of a railroad which had been leased to another company 
by a lease which was vold, and which at the time a suit was Instituted 
to foreclose the mortgage was being operated by a receiver of the lessee 
at a loss, the déficit being pald from other funds of the recelvership, who 
wlth knowledge of such fact permltted such receiver to continue In pos- 
session and received the benefit of his expenditures in lîeeping the prop- 
erty In opération until a sale under the mortgage, instead of applying for 
a receiver therefor In the foreclosure suit, Is not entitled to recover rental 
for the property during such tlme from the receiver. 

In Equity. In the matter of the intervening pétition of the Central 
Trust Company of New York. 

In 1889 the Terre Haute & Indianapolis Railroad Company, hereinafter 
called the Terre Haute Company, owned and operated its own Une of railroad 
between Indianapolis, Ind., and the state line west of Terre Haute. It also 
was in possession of and operating the line of the St. Louis, Vandalia & 
Terre Haute Railroad Company extending from the western state line of In- 
dlana to St. Louis. This Vandalia road was held under a so-called lease, 
which was afterwards adjudicated to be invalid and ultra vires by the Su- 
prême Court of the United States. 145 U. 8. S93, 12 Sup. Ct. 962, 36 L. Ed. 
741. The Terre Haute & Indianapolis Railroad Company was also at that 
time in possession of and operating, under a somewhat slmilar lease, a line 
from Terre Haute to South Bend, Ind. This lease bas since been held nltra 
vires. 88 Fed. 913, 32 O. C. A. 130. 

In the same year the Indlana & Lake Mlchigan Railroad Company, a Con- 
solidated corporation of Indiana and Mlchigan, was organized to construct 
and operate a railroad Connecting wlth the Logansport line of the Terre 
Haute Company at South Bend, and extending to St. Joseph, Mich., a lake 
port. The Indiana & Lake Mlchigan Railway Company, hereinafter called 
the Lake Mlchigan Company, being merely a paper corporation, the Terre 
Haute Company entered into a contract wlth It called a "lease," which Is 
Exhlblt B of the Intervening pétition. At the same time the Terre Haute 
Company, as a part of the same transaction, acqutred ail of the stock of the 

T 1. See Railroads, voL 41, Cent Dlg. i 432. 
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Lake MIcMgan Company, and the oÉBcers and directors of the Lake Mlchi- 
gan Company were ail offlcers and directors of the Terre Haute Company. 

The so-called Lake Michlgan lease, dated June 4, 1889, provided that the 
Lake Michlgan Company should make a mortgage to secure $480,000 of 5 
per cent bonds, and apply the proceeds of sald bonds to the construction of 
its proposed Une of railroad. When completed the road was to be turned 
over to the Terre Haute & Indianapolis Company for a period of 99 years, 
during which tlme the Terre Haute Company was to operate the road, re- 
taining 75 per cent, of the gross receipts for Its own use, and appropriatins 
the remalnlng 25 per cent, of the gross receipts of sald Lake Michigan road 
to the payment of taxes on the Lake Michlgan property and of the interest 
coupons on sald $480,000 bond Issue. In case the 25 per cent, was insuffl- 
cient to pay the interest, the deflclency was to be advanced by the Terre 
Haute Company by way of loan to the Lake Michigan Company. The Terre 
Haute Company also agreed to guaranty the payment, principal and Inter- 
est, of sald Lake Michlgan bonds. 

Pursuant to this agreement of June 4, 1889, a mortgage was executed by 
said Lake Michigan Company to the Central Trust Company of New York, 
trustée, and to a co-trustee, who bas since died, to secure $480,000 of bonds. 
A copy of the mortgage is attached to the pétition as Exhibit A. The mort- 
gage eovered ail of the property, real and Personal, then owned or thereafter 
acquired by the Lake Michigan Company. On each of sald bonds the foUow- 
ing guaranty was executed by the Terre Haute Company: 

"The Terre Haute and Indianapolis Railroad Company, a corporation cre- 
ated under the laws of the state of Indiana, in considération of a nlnety- 
nine years lease of the railroad mentloned In the within bond, does hereby 
guaranty the payments of the principal and Interest of said bond accordlng 
to the terms and conditions thereof." 

The entlre bond issue was then sold, and the Lake Michigan road built 
wlth the proceeds. The road, haying been constructed, was accepted by the 
Terre Haute Company pursuant to the provisions of said contract of June 4, 
1889. The Terre Haute Company took possession in 1890, and thereafter re- 
talned possession and operated said road continuously until the appointment 
of a recelver in this cause, November 13, 1896. During that tlme the Terre 
Haute Company complied wlth the terms of its contract, paid the taxes 
and maturlng interest on sald Lake Michigan bonds, up to and including the 
coupon which fell due March 1, 1896, which represented the Interest for the 
preceding six months. On September 1, 1886, the Lake Michigan coupon 
maturlng on that day was defaulted. From March 1, 1896, until November 
13, 1896, the Terre Haute Company had possession of and collected the earu- 
ings of said Lake Michigan Railroad, but dld not appropriate 25 per cent, of 
the gross earnings for said pérlod, nor any part thereof, to pay interest on 
said Lake Michigan bonds, and bas never done so, and bas paid nothing 
for the use of said Lake Michigan road during said period. 

The gross income from March 1, 1896, to November 13, 1896, of the Lake 
Michlgan road received by the Terre Haute Company was $48,596.72. 
Twenty-flve per cent, of said gross Income amounted to $12,149.18. The in- 
terest accrulng on the Lake Michlgan bonds during this same period amount- 
ed to $16,866.67. The total operating expenses paid by the Terre Haute 
Company on account of said Lake Michigan road during the same period were 
$52,875.62, exceeding the gross Income by $4,278.90. In October, 1896, the 
original bill was flled in this case by Mark T. Cox et al., in behalf of the 
bondholders of the Terre Haute & Peoria Railroad. The Terre Haute & 
Indianapolis Railroad Company had, since the exécution of the Lake Michi- 
gan contract of June 4, 1889, entéred Into possession of another Une of road 
from Terre Haute to Peoria, under a somewhat slmilar lease. In 1893 the 
Peoria lease had been validated by an act of the Indiana Législature. The 
Peoria lease was exhibited wlth the bill marked "Bxhlbit B." The bill re- 
clted that under this Peoria lease 30 per cent, of the earnings of the Peoria 
road were to be received by the Terre Haute Company as a trust fund for 
the payment of taxes and bonded Interest of said Peoria road, the Terre 
Haute Company retaining the other 70 per cent, for its own use. The bil! 
recittîd the history of the Terre Haute Company and its possession of the 
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varions liues above mentioned under leases. It stated that a default had 
taken place on the part of the Terre Haute Company under thls lease, and 
that for more than a year the Terre Haute Company had received and re- 
tained the 30 per cent, belonglng to the Peoria road, and had mtxed the same 
with Its own funds. The blll further stated that the Terre Haute Company 
was in an embarrassed condition, and asked that the Terre Haute Company 
lie enjoined from further mjsappropriating the lease percentage of the Peoria 
carnings, and that it be required to specificaliy perform the contract, and that 
if neeessary a receiver be appointed of the funds received by the Terre 
Haute Company from the opération of the various leased lines operated by 
it, or that if the Terre Haute Company be Insolvent a receiver be appointed 
to operate its railroad and leased lines "and to préserve said lease." 

At the time of flling the blll an order was entered requiriug the Terre 
Haute Company to show cause why it should not be required to pay over tbe 
30 per cent, of the Peoria income to the bondholders of the Peoria road. 
On November 13, 1896, this order to show cause was returnable. The Terre 
Haute Company thereupon brought in an answer to the bill admitting Its in- 
solvency, and asking for a receiver of its own road and its leased Unes. 

On that day the complainant amended its bill by inserting the followlng: 

"And now come the complainants, and move to amend their bill of com- 
plaint filed herein by adding at the end of paragraph 12, on page 28, the fol- 
lowing paragraph, viz. : 

" 'And your orators further aver that at the time of preparing the bill 
herein it was apprehended that the défendant might become insolvent, but 
now, in point of fact, your orators are informed and believe, and therefore 
aver, that insolvency bas in fact occurred, and that said défendant is wholly 
unable to pay its eurrent debts and obligations; that some of its funds bave 
been attached by certain of its creditors, and other suits or attaehments are 
threatened, and that unless a receiver be appointed to take possession of its 
liroperty and operate the same its assets will be liable to be seized or levied 
upon at the suit of divers creditors, its assets wasted and sacrificed, its 
rurrent opérations embarrassed or arrested, its System disintegrated, and 
fjreat and irréparable loss ensue to its creditors and the public by reason of 
its conséquent inability to discharge its duties as a common carrier, and the 
funds specificaliy appropriated for the payment of interest on your orator's 
bonds dîverted and lost; and a receiver is therefore neeessary to take pos- 
session and custody of ail the railroads of the défendant owned, leased, and 
operated by it, and ail other property belonging to the défendant, and to 
maintain and operate its said railroads under the order of the court for the 
beneflt of the various parties in interest' " 

At the same time the prayer to the bill was amended so that as amended 
the prayer of the bill read as foUows: 

"To the end, therefore, that your orators may hâve that relief which they 
can only obtain in a court of equity, they pray that an account may be taken 
by and under the direction and decree of this honorable court, for the pur- 
pose of ascertaining what the gross earnings of said Terre Haute & Peoria 
Kailroad property hâve been since the 31st day of October, 1895, and what 
sum défendant bas received and misappropriated that should bave been ap- 
plied by défendant to the payment of interest on said Terre Haute & Peoria 
Kailroad bonds due and payable at the office of the Union Trust Company 
of New York, in New York City, on the Ist day of September, 1896, and that 
îi decree be entered against défendant for the principal sum of said interest, 
together with interest therêon from and after said Ist day of September, 
1896, and défendant be required to pay the same, and be also required to 
■specificaliy perform said contract of October 1, 1892, and be enjoined durinfr 
the pendency of this action from using or appropriating any of the thirty 
per cent, of the gross earnings of said Terre Haute & Peoria Railroad's prop- 
erty, except in the manner and at the times specified in said contract of 
October 1, 1892, and also that upon the final hearing of this action said de- 
fendant be perpetually enjoined from using or appropriating said thirty per 
cent of gross earnings, except as in said contract specified; and that a re- 
ceiver be appointed for said Terre Haute & Indianapolis Railroad Company 
to operate its raih'oad and its leased Unes, and to préserve said leases in 
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BO far as may be possible lu the Interests of ail the creditors of the sald 
Terre Haute & IndlanapoUs Kallroad Company, according to their respective 
and lawful priorities, and wlthout undue préférence of one creditor or set 
of creditors over the otiier ; and tliat your orators may bave ail sueh other 
and further relief In the premlses as to the circumstances of this case may 
require and to your honors seem meet; and may it please your honors to 
grant unto your orators a writ of subpœna, to be directed to the said the 
Terre Haute & Indianapolis Bailroad Company, commanding It, at a certain 
time and under certain penalty to be therein limited, to appear before thls 
honorable court, and then and there full, true, direct, and perfect answer 
make under oath to ail and slngular the premlses, and further to perf orm aud 
abide such further order, direction, and decree herein as to this honorable 
court shall seem agreeable to equlty and good conscience." 

The Terre Haute Company at once filed its answer, substantially admitting 
the allégations of the bill, and concluding with the following paragraph and 
prayer: 

"And, further answering the amended bill of complaint, défendant admlts 
the truth of the averments in the twelfth paragraph of the bill of complaint 
as amended, that the insolvency of the défendant company bas in fact oc- 
curred, and that the défendant company Is wboUy unable to pay its current 
debts and obligations; and défendant avers the truth to be that owing to the 
well-known ânancial embarrassments of the défendant, by reason of sueh 
Insolvency, some of the funds of défendants bave ah:eady been attached 
by certain of Its creditors, and suits and attaehments by other creditors are 
threatened, and that, unless a receiver be appointed to take possession of 
its property and operate the same, defendant's assets will be liable to be 
seized and levied upon at the suit of divers creditors, its assets lost, wasted, 
and sacriflced, its current opérations embarrassed or arrested, and its System 
disintegrated, and great and irréparable loss ensue to its creditors and to the 
public by reason of its constant Inabillty to discharge its duties as a common 
carrier, and the funds for the payment of interest on its varions obligations 
diverted and lost; and défendant believes a receiver is neeessary to take 
possession and custody of the defendant's railroad, and the roads leased and 
operated by it, and ail other property belonging to the défendant, and to 
maintain and operate the same under the order of the coin:t for the benefit 
of the varions parties in interest. 

"Wherefore the défendant joins in the prayer of the complainants for a 
receiver and for ail other proper relief." 

On the same day, Novernber 13, 1896, Judge Woods appointed a receiver 
In this court, and in a similar pyoceeding made a slmilar appointment in Il- 
linois for the Illinois property. No bill was filed in the state of Michigan, 
and no receiver was appointed in that state, although 25.05 miles of the 
Lake Michigan road are in the state of Michigan. 

The order appointing the receiver directed hlm to take possession of and 
operate ail of the railroads and property of the Terre Haute & Indianapolis 
RaUroad Company, "ineludlng such raUroads and property as the said Terre 
Haute & Indianapolis Railroad Company holds, controls, or opérâtes, under 
lease or otherwlse, in bis discrétion, and in such manner as will in his 
Judgment produce the most satisfactory results." It was further provided 
"that sald receiver is hereby authorized in his discrétion, from time to time, 
out of the funds coming into his hands, to pay the expenses of operating 
said property." The receiver was also ordered to pay the unpaid loss and 
damage and supply claims, trafflc car mileage, balances, current and unpaid 
pay rolls, and vouchers accruing during the six months prior to the appoint- 
ment of a receiver. The order of appointment further provided that: 

"And it is further ordered, adjudged, and decreed that the said receiver 
keep true and aceurate books of account showing the receipts derived from 
the opération of the said railroads, and the manner and purpose of the ex- 
penditures thereof, and that in said books of account he keep separate and 
distinct accounts showing the amount of the gross earnings derived from the 
opération of the Terre Haute & Peoria Eailroad Company, and in like manner 
separate accounts showing the amount of the gross earnings derived from 
the opération of each of the other railroads leased by the said défendant 
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Company, and separate accounts showing the gross earnlngs derived from the 
opération of the rallroad of the défendant company itself; that thirty per 
cent of the gross earnings derived from the opération of the sald Terre 
Haute & Peoria Railroad Company, and twenty-flve per cent, of the gross 
earnings derived from the opération of Terre Haute & Logansport Rallroad 
Company, and of the Indiana & Lake Michigan Railway Company, re- 
spectively, and thirty per cent, of the gross earnings derived from the opéra- 
tion of the St. Louis, Vandalia & Terre Haute Railroad Company, be re- 
spectively set apart and held by the said receiver as a separate and distinct 
fund in each case, be deposited by him in separate bank accounts, specially 
designated so as to Indicate the property from which such deposits are de- 
rived in each case, and that no part of such percentages so set apart and 
deposited be paid out or applied except on the spécial order of this court, 
made upon notice to the complalnants herein or their solicitors and such 
other parties as may hereafter appear in this cause. 

"And said receiver shall make monthly reports to this court showing the 
receipts aforesaid, and the cost of opération of each of the said leased Unes 
of the main Une of railroad, and also showing the method by whlch the In- 
comes and expenses of said Unes are respectively ascertained, and, in case 
the balance ôf the gross earnings derived from the opération of ^ny of the 
said leased Unes shall be insufficient to meet the expenses of the same, then 
the said receiver shall advance and meet any such deflciency out of the gross 
earnings of the main Une of railroad of the défendant company if the same 
shall be sufBcient therefor, and if not sufficient he shall report the matter to 
this court, and apply for instructions in the premises, having first given 
notice to ail parties to this suit of the time and place of such application." 

In compliance with this order the Terre Haute Company surrendered pos 
session of ail of Its property and leased Unes, including that part of the Lake 
Michigan road in the state of Michigan as weU as the part in Indiana. The 
receiver retained possession of and operated the Lake Michigan road as a 
part of the Terre Haute System continuously until February 28, 1899. During 
the receiver's opération he did not offer to surrender possession thereof, nor 
did the Terre Haute Company offer to procure or make such surrender, nor 
did said Terre Haute Company make any motion in this cause asking that 
the court direct such surrender. In January, 1898, a pétition of Cox et al. 
was pending in this cause asking for an order of court directing the receiver 
to pay the interest on the Peoria mortgage which had accrued prior to the 
reeelvership. Answering this pétition of Cox et al., the Terre Haute Com- 
pany embodied in its answer the foUowing: 

'"ïhis défendant is advised that the order made herein appointing a re- 
ceiver, and directing spécial funds to be kept by him, does not and was not 
intended to bind the receiver to pay the rentals stipulated in the leases of 
the Terre Haute & Peoria Railroad Company, the Indiana & Lake Michigan 
Railway Company, or the Terre Haute & Logansport Railroad Company to 
this défendant, or to afCect in any manner the rights of this défendant or any 
of its creditors in said funds, or against the claims of the plaintiff or any 
of said lessors, as tbey might thereafter be determined. This défendant is 
informed that the plaintifCs give out that the efCect of said order is to require 
the receiver to pay the rentals stipulated in said lease of the Terre Haute 
& Peoria Railroad Company to this défendant This défendant, therefore, 
asks the direction of the court, and prays that. If such be the effiect of the 
order, that It be modifled so as to relieve the receiver from any obligation 
beyond bis net earnings from said Terre Haute & Peoria Railroad, sald 
Indiana & Lake Michigan Railway, and said Terre Haute & Logansport 
Railroad, or otherwise, in the interest of the gênerai and unsecured creditors 
of this défendant, that the receiver be directed to surrender possession of 
each of said railroads." 

No action was takon by the court upon the above suggestion. 

Neither the Lake Michigan Company nor the Central Trust Company of 
New York, its mortgagee, were parties to this suit during the receiver's opéra- 
tion of said Lake Michigan Railroad. 

On November 27, 1896, petitioner commenced an independent proceeding in 
this court for the foreclosure of said Lake Michigan mortgage, seeking also 
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by its bin to recover on said guaranty of said bonds made by saîd Terre 
Haute Company. A slmilar proceeding was at the same time eommenced 
in the United States Circuit Court for the Western District of Michigan, 
Southern Division. Thèse bUls contained a gênerai prayer for a receiver, 
but no application for appolntment of a receiver was ever made and no re- 
ceiver was appointed in thèse proceedings. 

It was alleged in said bllls flled by petitioner that the receiver had been 
appointed in this suit, and that he had possession and control of said Indiana 
& Lake Michigan Railway, and was operating the same as such receiver; 
that said Indiana & Lake Michigan Kailway Company was Insolvent and 
whoUy unable to pay Its debts, and that its property was less In value than 
the amount of Its mortgage bonds, and that the mortgage seeurity was inadé- 
quate; that the payment of Its bonds was guarantied by the Terre Haute 
Company. 

On February 1, 1897, the Terre Haute Company filed Its demurrer to so 
much of said bill of complaint as sought to charge it with any liability on 
account of its guaranty of said Indiana & Lake Michigan bonds, on the ground 
that said guaranty was ultra vires and void. On July 22, 1897, this demurrer 
was overruled. In the meantime, on April 26, 1897, the original bill was 
amended^by adding thereto, as Exhibit B, a copy of the contract between 
the Indiana & Lake Michigan and the Terre Haute & Indianapolis companies 
for the opération by the latter of the Indiana & Lake Michigan Railway. 
The exécution of this contract and some of its terms had been alleged in the 
original bill, and It Is the same contract a copy of which is attached to the 
amended intervening pétition herein as Exhibit B. On August 25, 1897, the 
Terre Haute & Indianapolis Eallroad Company filed Its answer to said 
amended bill, and denied any and ail liability upon its guaranty of the Indiana 
& Lake Michigan bonds, and by reason of said contract, upon the ground that 
both said guaranty and said contract were ultra vires, and therefore void. 
On September 16, 1877, a gênerai replication was filed to this answer. On 
November 22, 1897, a supplemental bill was filed, showing continued default 
for six montha in the payment of interest on said Indiana & Lake Michigan 
mortgage bonds, and that by reason thereof, pursuant to the terms of the 
mortgage, the principal of the bonds had become due and payable. On De- 
eember 6, 1897, the Terre Haute & Indianapolis Railroad Company filed its 
answer to this supplemental bill, and renewed its défense of ultra vires. 
On the same day a gênerai replication was filed to this answer. On June 
16, 1898, a final decree was entered forecloslng said mortgage, and ordering 
the sale of the Indiana & Lake Michigan Kailway property. In this final 
decree it was ordered, adjudged, and decreed that the guaranty made by 
the Terre Haute & Indianapolis Bailroad Company, as set forth in the bill 
of complaint, of the Indiana & Lake Michigan bonds, was invalid, and that 
there was nothing due or owing from the Tei-re Haute & Indianapolis Rail- 
road Company by reason of such guaranty. Leave was given the purchasers 
of the property at foreclosure sale to apply to the receiver for a surrender 
of the mortgaged premises and the additions thereto, and the decree directed 
that such surrender should accordlngly be made. 

A simUar decree of foreclosure was entered a few days later in the United 
States Circuit Court for the Western District of Michigan, Southern Division, 
but so much of the bill as sought to recover agalnst the Terre Haute & In- 
dianapolis Railroad Company on the guaranty was dlsmissed, that question 
having already been adjudicated In this court. In and by said decrees of 
foreclosure it was found, adjudged, and decreed that the Indiana & Lake 
Michigan Railway Company was Indebted to the Central Trust Company of 
New York, trustée, on account of said mortgage bonds, in the sum of $538,000, 
with interest thereon from June 15, 1898, at the rate of 5 per cent, per annum. 
It was further ordered in said decrees that the proceeds of sale of said 
mortgaged property should be applied, first, to the payment of interest and 
compensation of the master, the complainant, and counsel; second, to the 
payment of said amount found to be due, without préférence of interest over 
principal or principal over interest. It was further provided that the com- 
plainant should be entitled to a judgment and exécution for the deficiency, 
if any, left unpaid after application of the proceeds of sale. 
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Thereafter, on December 8, 1898, a sale of sald mortgaged property was 
had, and the same day sold for the sum of $100,000, leaving a deficlency of 
over $450,000. 

On the 13th day of January, 1899, said sale was conflrmed. On the same 
day the followlng entry was made in this case: 

"Cornes now the receiver, Volney T. Malott, by John G. Williams, hls so- 
liciter, cornes also the Central Trust Company of New York, by Augustus 
L. Mason, Its soliciter, and it appearing to the court that the mortgage of 
four hundred and eighty thousand dollars executed by the Indiana & Lake 
Michlgan Rallway Company to the Central Trust Company of New York, on 
or about September 2, 1889, bas been foreclosed by decree of this court in the 
case of Central Trust Company of New York v. The Indiana & Lake Michlgan 
Railway Company et al.. No. 9,413, and by the decree of the United States 
Circuit Court for the Western District of Michlgan, Southern Division, in the 
case of Central Trust Company of New York v. The Indiana & Lake Michl- 
gan Railway Company et al.. No. 1,240, and It further appearing to the court 
that on December 8, 1898, a sale of the sald Indiana & Lake Michlgan Rall- 
way under sald decree of foreclosure was made by William P. Kappes, spécial 
master in chancery, in said causes, which sale has been reported to each of 
sald courts: 

"Now, therefore, It Is hereby ordered that upon the confirmation of said 
sale to the purchasers, Morgan G. Bulkeley and Moses L. Scudder, or their 
assigna, and the dellvery of a deed for said property by the spécial master, 
the receiver shall, upon request of said purchasers, surrender to them or their 
assigns the possession of said Indiana & Lake Michigan Railway, and ail 
property, rights, and franchises thereunto appertainlng, as fully described and 
set forth In sald decrees of foreclosure above referred to. 

"It is hereby expressly provlded that neither this order, nor the surrender 
of possession by said receiver to sald purchasers or their assigns, shall be 
construed to afCect In any manner the fund now in the hands of the receiver, 
known as the Lake Michlgan fund, and conslstlng of twenty-flve per cent. 
of the gross earnings of said Indiana & Lake Michlgan Railway wMle in 
the receiver's hands, but the court expressly reserves to itself the right to 
make further orders concernlng said fund, and the said Central Trust Com- 
pany of New York is now granted leave to file an intervening pétition in 
this cause touching the disposition of said Lake Michigan fund now In the 
receiver's hands." 

Pursuant to the above leave granted, this intervening pétition was flled 
January 31, 1899, and amended and refiled June 29, 1900. 

The receiver was not a party to said foreclosure proceedlngs. On February 
28, 1899, pursuant to the above order, the receiver surrendered possession 
of the said Lake Michigan Railway to the St. Joseph, South Bend & Southern 
Rallroad Company, a corporation organlzed by the bondholders of the sald 
Lake Michlgan road, who had become the purchasers of the same at fore- 
closure sale through the bondholders' commlttee. 

An appeal was taken by the petltloner from so much of said decree In 
said foreclosure proceedlngs as exonerated the Terre Haute & Indianapolis 
Railroad Company from ail llabllity by reason of Its said guaranty. Said 
decree was In ail things afflrmed by the TJnited States Circuit Court of Ap- 
peals on January 2, 1900. 98 Fed. 666, 39 C. C. A. 220. Thereafter an ap- 
plication for writ of certlorari to the Suprême Court of the United States for 
a revIew of said décision was made and refused. 

In operating the Indiana & Lake Michigan Rallway Company's property 
the receiver hereln kept separate accounts of its income and of the operating 
expansés thereof, and deposlted 25 per cent, of its gross earnings, known and 
designated as the "Lake Michlgan Fund," ail as requlred by the order ap- 
pointing him receiver herein. Durlng the whole period he so operated said 
property he recelved as the gross earnings thereof the sum of $153,753.43, 
and he expended in operating sald property the sum of $160,101.10. The 
25 per cent, of the gross earnings of the property deposlted by him as afore- 
sald to the crédit of the Lake Michigan fund amounted in the aggregate to 
$38,438.37, and under the orders of this court he pald out of sald Lake 
Michlgan fund for taxes on said property the sum of $4,424.56, and the 
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balance now remalnlng to the crédit of sald fund Is $34,013.81. Durlng ail 
the tlme he was operatlng eaid property the receiver hereln njade monthly 
reports to thls court of Its Income and operating expenses, and of the deposlts 
made by hlm to the crédit of the Lake Michlgan fund, and a tabulated 
statement of said reports Is attached to the stipulation in thia case, marked 
"Bxhlbit A." 

The balance of the gross earnings derived from the opération by the re- 
ceiver of the property of the Indlana & Lake Michlgan Eailway Company, 
after settlng apart 25 per cent, thereof as a separate fund, was insufficient 
to meet the expenses of operatlng the property, and the receiver advanced 
and met sueh deflciency out of the gross earnings of the main Une of railroad 
of sald the Terre Haute & Indianapolls Railroad Company. The aggregate 
of ail the amounts so advanced by hlm was $44,786.04, and nelther this last- 
named sum nor any part thereof has been refunded in any way, but still re- 
mains wholly unpald. 

The profit and loss account of the receiver during the perlod of his pos- 
session of the Lake Michlgan Kailway, as appearing in hls February, 1899, 
report, is as foUows: 

November 14, 1896, to February 28, 1899. 

To 2/7 loss operatlng St. L., V. & T. H. R. R., 27mo.l7da. . $ 55,151 71 
To " " " L & L. M. Ey., 27mo. 17da.. 42,653 97 
To " " " T. H. «& P. E. R., 27mo.l7da.. 178,064 43 
To balance, gênerai account. 386,410 75 

$662,280 86 

By profit operatlng T. H. & I. R. R., 27 mo. 17 da $645,930 86 

By 1/5 profit from Indpls. TJnlon Ey 16,350 00 

$662,280 86 

The property of the Terre Haute Company has been operated by the re- 
ceiver at a large profit, and he now has in hls hands as assets of that Com- 
pany a large sum, more than sufflclent to pay the claim of the petltloner for 
the use of the Indlana & Lake Michlgan Eallroad by the Terre Haute Com- 
pany from March 1, 1896, untll November 13, 1896. The profit and loss ac- 
count of the receiver from November 14, 1896, to September 30, 1902, as 
shown by hls September, 1902, report, Is as foUows: 

November 14, 1896, to September 30, 1902. 

To 2/7 loss operating St. L., V. & T. H. R. R., 70 mo. 17 da.. $ 11,726 79 

To " " " L & L. M. Ey., 27mo. 17da.. 44,786 04 

To ' T. H. & P. E. R., 70mo.l7da.. 538,947 93 

To balance per gênerai account 2,049,554 99 

$2,635,015 75 

By profit operating T. H. & I. R. R., 70 mo. 17 da $2,395,705 75 

By 1/5 profit Indpls. Union Ry 56,750 00 

By dlvidends Nos. 11 to 18, inclusive, on St. L., V. & T. H. 
R. R. Co. preferred stock 182,560 00 



$2,635,015 75 



No compensation has ever been made to said Indlana & Lake Michlgan 
Railroad Company or its bondholders for the use of its road by sald Terre 
Haute Company from March 1, 1896, untll November 13, 1896, nor for Its use 
by the receiver from November 13, 1896, untll February 28, 1899. 

In respect to the percentage of gross earnings reserved by the receiver 
under hls order of appolntment from each of the leased Unes except the Lake 
Michlgan Une, the foUowlng proceedings were had: 

The Peoria bondholders obtalned an order directing the receiver out of the 
funds in his hands to pay the interest coupons on the Peoria road whlch fell 
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due September 1, 1896. That portion oî the Peorla fund not necessary for the 
above purpose, except dlsbursements for current taxes, is still in the receiver's 
tiands. 

From the foregoing order in behalf of the Peoria bondholders an appeal 
was taken to the United States Circuit Court of Appeals, and the décision 
was afflrmed. Terre Haute, etc., E. Co. v. Cox, 42 C. G. A. 654, 102 Fed. 
825. In this décision the Peoria lease was held to bave been validated by 
an act of the Indiana Législature passed In 1893. Out of the Vandalia lease 
percentage fund the receiver from time to time paid the taxes on the Van- 
dalia road, and the interest on the mortgage bonds outstanding on said Van- 
dalia road. The balance remainlng after said payments being very considér- 
able, It bas been, under order of court, paid over to said St. Louis, Vandalia 
& Terre Haute Railroad Company, notwithstanding the fact that the Van- 
dalia lease, like the one at bar, was ultra vires and void. 

Out of the Logansport fund was paid the taxes and the interest maturing 
on the flrst mortgage of the Terre Haute & Logansport Railroad. The interest 
maturing on the second mortgage of said company was left unpaid. 

The trustée of the second mortgage of the Terre Haute & Logansport 
Kallroad Company began an Independent suit in this court on the SOth day 
of December, 1896, for the foreclosure of said Logansport second mortgage. 
In this proceeding a cross-bill was filed by the Terre Haute & Indianapolls 
Kailroad Company, setting up that Its total expenditures in operating the 
Logansport road and In procuring betterments and equipments largely ex- 
ceeded its receipts from said road. This excess was claimed as a lien prior 
to the second mortgage. The cross-bilI was dismissed for want of equity, 
and on appeal to the Circuit Court of Appeals the so-called leases of the Lo- 
gansport road were held to be ultra vires and the decree of the court below 
afflrmed. 88 Fed. 913, 32 C. C. A. 130. 

The Logansport road thereupon was sold under said foreclosure decree on 
said second mortgage. The court reserved from the opération of the decree 
the Logansport fund for future considération by the court. On December 
5, 1898, Harrison, trustée, in the Logansport second mortgage, flled his péti- 
tion for application of the Logansport fund in the hands of the receiver, 
amounting approximately to $137,000, upon the deflciency remaining on his 
foreclosure decree obtained In the Logansport second mortgage. The pur- 
chaser of the Logansport road at foreclosure sale, having become a party to 
the proceedlngs, resisted such application of the Logansport fund on the 
ground that a portion of said fund should be used to exonerate the property 
from existing tax liens and from current interest on the flrst mortgage. The 
court ordered the Logansport fund paid to Harrison, trustée, for application 
on his deflciency in the foreclosure case. On appeal to the United States 
Circuit Court of Appeals this order was afdrmed. 96 Fed. 907, 37 C. C. A. 615. 

There was paid, however, to Harrison, trustée, only the balance of the 
Logansport fund remaining after ail of the receiver's expenses in operating 
the road had been fuUy paid and satisfled. He accounted for ail of the earn- 
ings of the property, including the Logansport fund, and charged against the 
entlre earnings ail the operating expenses of the property. He made no 
profit In operating the property. In settling the receiver's accounts for the 
opération of the Logansport road, it was necessary to apply a part of the 
Logansport fund to repay advances made by the receiver from the Terre 
Haute & Indianapolls fund, and on the pétition of the receiver this court, 
under date of July 19, 1900, ordered that the receiver use the sum of 
$13,769.35, standing to the crédit of the Logansport fund on May 31, 1900, 
in the payment and satisfaction of a like amount advanced by him out of the 
earnings of the Terre Haute & Indianapolls Bailroad, to pay claims growing 
out of the receivership of the Terre Haute & Logansport property presented 
and allowed between the surrender, December 1, 1898, of the last-named 
property to the purchaser thereof, and May 31, 1900. 

No payments hâve been made out of the Lake MIchigan fund except for 
current taxes. 

Counsel for petltloner states to the court that the interests of the petitioner 
and of the St. Joseph, South Bend & Southern Railroad Company, purchaser 
ot the Lake Michigan road In said foreclosure decree, are identical, and that 
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he Is authorlzed by sald St. Joseph, South Bend & Southern Rallroad Com- 
pany to consent to the granting of the prayer of thls pétition, and to waive 
its rjghts, I£ any, as purchaser, in favor of sald Central Trust Company, 
trustée. 

During the receiver's possession of the Lake Michigan road, monthly state- 
ments of the gross earnings, the operatlng expenses, and the amount of tho 
Lake Michigan fund were furnished each month to M. JJ. Scudder, chairman 
of the bondholders' commlttee of the Lake Michigan road. 

During the entlre perlod from March 1, 1896, to February 28, 1899, tbe 
Lake Michigan road was operated as part of the System of the Terre Haute 
& Indianapolls Eailroad Company in immédiate connection with the Logans- 
port division, operated by sald Company, continuons trains being run between 
Terre Haute, Ind., and St. Joseph, Mich. During this perlod the Lake Michi- 
gan road had no roUing stock of its own. The Lake Michigan road begins 
on the dock at St. Joseph, Mich., on the St. Joseph river. It bas some 1,800 
feet oî dock frontage, and had a large warehouse at that point, some 200 
feet in length. It had a Connecting track through one of the streets of the 
town of St. Joseph with what was at that tlme the Chicago & West Michigan 
Bailroad.' It had slde tracks Into several industries in St. Joseph, and had 
a slngle-track 60-pound steel rail from St. Joseph to South Bend, with slde 
tracks at varions points -where there are stations. At South Bend it had a 
track reaching several industries, partlcularly the Studebaker Manufacturing 
Company, whlch was a large shlpper of freight, and also a connection with 
a track into the Oliver Manufacturing Company, whlch was also a large 
shlpper of freight. At South Bend It connected with the Terre Haute & 
Logansport Rallroad, making the whole distance about 40 miles, with about 
6 miles of slde tracks. The road was in fair condition when turned over to 
the receiver and falrly maintalned by hlm. Outside of the 50-feet rlght of 
way, the Indiana & Lake Michigan Railway Company owned no property 
in South Bend, no dépôts, no freighthouses, nor passenger stations. There 
were tracks other than the main track on the 50-foot rlght of way in South 
Bend, wbich were used as yards. St. Joseph, Mich., had harbor facilities. 
The Lake Michigan road connected at -South Bend with the Terre Haute & 
Logansport, and crossed the Indiana, Illinois & lowa, the Grand Trunk, and 
the Lake Shore railroads. At Galion it had a connection witb the Michigan 
Central, and at St. Joseph with the Chicago & West Michigan. At St. 
Joseph it connected with the lake, as above described. 

George L. Bradbury, witness for the petitioner, testifled that he had been 
çngaged- in the rallroad business for 33 years in the States ôf Indiana, Illinois, 
and Ohlo, in différent positions — as agent, conductor, gênerai agent, gênerai 
freight agent, gênerai manager, vice président, and président. During the 
past 13 years he had been gênerai manager of the Lake Erie & Western 
Bailroad, with a division extendlng from Indianapolls to Michigan City. 
He was pretty familiar with the rallroad business of Indiana, Illinois, and 
Ohio, and. In a gênerai way, with the immédiate locality of the Lake Michi- 
gan Rallroad. Being asked what, in hls judgment, would be a fair rent for 
the Lake Michigan Eailroad during the perlod it was operated by the re- 
ceiver, taking Into considération or assuming that the tenant was the receiver 
of the Terre Haute & Indianapolls Bailroad Company, and that during the 
receiver's tenancy he made only ordinary repairs, keeping the property reason- 
ably safe for the opération of trains, and that the Lake Michigan road had 
no rolling stock of its own, he says, over the objection of respondent: 

"In answering that question I should not take into considération anything 
about the maintenance of tbe property, as I had no knowledge of its physical 
condition prlor to the tlme that Is alluded to nor during the tlme; simply 
taking the property in considération as I know it now, I should fis a fair 
rental of the property at a minimum of $22,000 and a maximum of $25,000 
— somethlng between those two amounts — per annum, and taxes and main- 
tenance." 

The stipulation between counsel contains the followlng statement: 

"(10) George L. Bradbury, whose déposition is on file herein, if re-examlned 
would testify that in hls opinion the use of the Indiana & Lake Michigan 
Railway by the Terre Haute &, ludianapoUs Eailroad Company from March 



OOX V. TEBEE HAUTE * I. B. CO. ii9 

1, 1896, to November IS, 1896, was reasonably worth as much as the use of 
the same by the recelver for a slmllar period of time." 

He farther testlâed: 

"There are several éléments on which I would form a judgment of the 
value. One is the distance, about 40 miles, the towns that it reaches, the 
tenninals that It bas, the value of its location, Its rallroad connections with 
the old Chicago & West Mlchlgan, now I thlnk the Père Marquette. It 
reaches St. Joseph, wlth a good outlet for the lake, good dock privilèges, with 
a town there ox 7,500 people, with a number of industries, also good access 
to Benton Harbor, and a good bridge, glvlng it access to a number of in- 
dustries; with the business it affords by the lake, and wlth the business at 
South Bend, wlth its connection to and as a Connecting Unk between the 
roads at South Bend and the lake and the Père Marquette road. Moreover, 
beyond ail this, there Is some local business along Its line." 

Moses L. Scudder, chainnan of the bondholders' commlttee of the Lake 
Michigan road, testifled for petitioner that he had been engaged for 20 years 
in examlning rallroad properties — negotiating and making investments in rall- 
road securities. He was acquainted wlth the Lake Michigan road, and be- 
came président of the St. Joseph, South Bend & Southern Rallroad Company, 
organized by the purchasers of said road at the foreclosure sale. 

Being asked to express his opinion as to the value of the use of the Lake 
Michigan road by the recelver during the tlme he was In possession of It, he 
answered, over respondent's objection: 

"From my expérience with the property, my knowledge of It during the 
time of the receivershlp, I would saj that the property, without rolllng stock, 
had a falr rental value of from $15,000 to $20,000 a year. My estlmate is 
based on my expérience of the property, my knowledge of the fact that it had 
good terminais at St. Joseph, Mlch., and also good terminais at South Bend, 
giving it a valuable entrance to the Studebaker and Oliver plants, from whlch 
large business was derived." 

Mr. Scudder further testifled that during the year immediately foUowlng 
the surrender of the property by the recelver the recelpts, expenses, and net 
eamings were as foUows: 

St. Joseph, South Bend & Southern Rallroad. 

Statement of opérations for one year from March 1, 1899, to Febmary 

28, 1900. 

Recelpts. 

Freight $48,820 14 

Passengers 19,729 14 

Express 1,253 53 

Mails 2,754 58 

Switching 4,873 58 

Track rental 1,165 00 

Car mileage 2,875 26 

Miscellaneous 169 13 

$81,640 36 $81,640 36 

Expenses. 

Maint, of way and structure $13,896 89 

" equipment 4,139 99 

Gond, transportation 42,926 87 

Gen. expenses 13,378 27 

$74,342 02 

Net eamings 7,298 34 

Taxes for 1898 2,236 40 

Surplus $ 5,061 94 

Mr. Scudder further testifled that the Item of $13,378.27 charged as gên- 
erai expense embraced the expenses in New York of the management of the 
123 F.— 29 
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property. Abciut one-baW pf this itepi conslsted of thls expense. He further 
saîd: ■ ".;':' . ,'■■'.,' . ,, ■', .' 

"There were extraordinary ekpenses attending the organizatlon of a new 
companj^, purchasing of rolUng. stock, and^getting the varions departments 
in condilioa for opération,, ;Wliïch could , not corne in anywhere else, and were 
put in a,B. général expensesl tt .TCas a much larger item than thé same would 
hâve been if -the rçad could haye been subéèquently continued under the 
opération of a pew Company.'* 

The St. Josepli, South Bend & ^outhem Eailroad Company provided itâelf 
vrtth about $100,000 worth of equlpment, -which It used durlng the year in 
question. : 

Mr. Scudder further testifleà that at the end of the flrst year pf opération 
of -the xoad by the St. Joseph, South Bend & Southern Kaliroad Cîompany 
the same was leased for a pej^iod of 50 years to the Indlana, IlUnois & lovra 
Bailroad Company, for $2O,0v0 per year, taxes and maintenance. The lease 
is exhibited; -wtth hls déposition as Exhibit A. Mr. Scudder further testlfled 
that the said lessee took possession bf the road in February, 1900, and that 
thereaf ter the stipulated rental had been pald by the lessee to the lessor. 

Augustus Lynch Masori, for petitioner, 
John: G. Williams, for défendant. 

BAKER, Circuit Judge (orally). At the threshold the question 
suggests itself, as has been heretofore indicated to counsel, with réf- 
érence to the right of the Central Trust Company to institute and 
press this proceeding to recover on account of the relations which 
existed between the Terre Haute Company and the Lake Michigan 
Company. 

The claim for the period frora the ist of March, 1896, to November 
13, 1896, covers a time when there was no receivership and each rail- 
road Company was managing its own aflfairs. If there is now in 
existence a debt from the Terre Haute Company to the Michigan 
Company, I do not knoyif whether it was included in the personal 
property of the Lake Michigan Company which passed at the sale 
to the purchaser. But if it did not pass to the purchaser, and there 
is a right in the creditors of the Lake Michigan Company to pursue 
the alleged debt owing by the Terre Haute Company to the Lake 
Michigan Company, that right, I think, would be in the owners of 
the debt, and not in the trustée, whose powers and duties were to 
follow up spécifie mortgaged property and apply it upon the debt. 
But as counsel hâve indicated that they désire the opinion of the 
court upon the merits ôf the claim, I pass the question above sug- 
gested. 

The claim for the period from March i, 1896, to November 13, 
1896, is for rental for a part of the time while the Terre Haute Com- 
pany was in possession of the Lake Michigan Company's road, during 
which time the Lake Michigan Company never declined to take 
rentals, and never insisted upon its right to tâke; possession of the 
railroad, which had never lawfully passed from its hands. The lease 
entered into between thèse two railroad companies was void under 
the décisions of the Suprême Court as I understand them, not merely 
because a power was exércised that was not expressly or by implica- 
tion within the charter, but essentially because the exercise of the 
ungranted power was in conflict , vvith a well-defîned public policy 
which forbade a railroad company to abandon or delegate to another 
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the performance of its public duties under its charter. That public 
policy forbade the two railroads to enter into the relation of lessor 
and lessee, and any written contract whereby they undertook to estab- 
lish that relation between them was necessarily void by reason of that 
public policy. It therefore appears that the voidness of the lease did 
not flow from the terms or conditions of the lease as such, but from 
the incapacity of the parties to enter into that relationship. In those 
jurisdictions where a common-law marriage was pr-ovable although 
there were statutory régulations on the subject, I can understand 
how a common-law marriage could be proven to exist between par- 
ties who had capacity to enter into that relation under the formali- 
ties expressly prescribed by statute. But I cannot conceive that a 
common-law marriage would be implied from circumstances or évi- 
dence of the parties' conduct toward each other if they were within 
classes that were prohibited to enter into the marriage relation. I 
can understand how, if two individuals who hâve the légal capacity 
to enter into the relation of landlord and tenant hâve executed a 
lease which is void by reason of the manner or time of exécution, 
the law from the facts showing the possession and use of the property 
would imply a lease; that is, would make a lease for the parties, and 
by means of évidence of value would fix the rental. But in this case, 
as already stated, the two railroads were forbidden by public policy 
to enter into the relation of landlord and tenant. It seems to me that 
if the courts, from the fact that the two railroads had nevertheless 
undertaken to enter into that relation, should imply that that relation 
was in fact created, it would not only subvert that public policy, but 
point out to the parties, or others in like situation and with like inten- 
tion, how to évade the law. 

In the Pullman Case, 171 U. S., on page 151, 18 Sup. Ct. 808, 43 
L. Ed. 108, the court has stated the effect of the established rule to 
be that in no way, and through no channels, directly or indirectly, 
will the courts allow an action to be maintained where, in order to 
obtain a recovery, it is necessary to hâve recourse to such a contract. 
Any right of recovery must rest upon a disafïirmance, and the re- 
covery is permitted only because of the désire of the courts to do 
justice as far as possible to the party who has delivered property un- 
der the void agreement, and which, in justice, he ought to be permitted 
to retake. "But courts will not in such endeavor permit any recovery 
which will weaken the rule founded upon the principles of public pol- 
icy already noticed." It appears that the Lake Michigan Company 
has never at any time disaffirmed, but, on the contrary, knowingly 
entered into the forbidden relation, and appeared to be more than 
willing that that relation should continue, and that it should receive 
the moneys voluntarily paid by the Terre Haute Company. I think 
that to allow that relationship to be the basis on which the court 
would' déclare that a lease was implied, that an obligation existed 
to pay reasonable rental, would not merely, in the language of the 
Suprême Court, "weaken the rule founded upon the principles of 
public policy," but would completely subvert it. A disafïirmance by 
the Lake Michigan Company, a thing which it never did, would hâve 
given it the right to follow up and retake the property. In the présent 
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case, however, there is no question but that the property has been sur- 
rendered in as good condition as that in which it was received. 

There is a second period for which rent is claimed, namely, from 
November 13, 1896, when the reçeiver of the Terre Haute road was 
appointed, dowi; to the time when possession was delivered to the 
purchaser of the Lakg Michigan road in the foreclosure proceedings 
prosecuted against it by the Central Trust Company. The consid- 
ération above stated would lead as well to a déniai of reniais for this 
second period. 

But there is an additional reason why no recovery should be had 
during that time, or, at least, ail of that time after the Central Trust 
Company and the bondholders knew by reason of getting statements 
from the reçeiver of the Terre Haute Company that the L,ake Michi- 
gan road was not producing a gross income sufiScient to pay the 
operating expenses. They had that knowledge within a very short 
time after the appointment of the. reçeiver of the Terre Haute Com- 
pany. They knew that the franchise covered by their mortgage, to 
be of value at the sale on the foreclosure of their mortgage, would 
require the road to be kept in opération. They knew that, if this 
court did not keep the franchise alive for their benefit by the opéra- 
tion of the road through the Terre Haute reçeiver, it would be neces- 
sary for them to press for the appointment of the reçeiver asked for 
in their bill against the Lake Michigan road. With this knowledge 
they never pressed the application for a separate reçeiver, and they 
never applied to this court to hâve the possession of the Lake Michi- 
gan road turned over to them in any way. So that, on this record, 
the bondholders hâve had the benefit, in the price that the Lake 
Michigan road brought at the sale, of the amount of money that was 
taken from the gênerai funds of the Terre Haute receivership to make 
up the différence between the gjross income of the Lake Michigan 
road and the operating expenses. This deficiency would hâve had 
to be met by receivers' certificates or otherwise, which would hâve 
been a charge upon the body of the Lake Michigan road ahead of 
the bonds represented by the Central Trust Company. 

Thèse, briefly, are the reasons that lead me to direct an order dis- 
missing the pétition for want of equity. 



COREL V. CmOAGO, R. I. & P. RY. CO. 

(Circuit Court, W. D. Missouri, W. D. June 15, 1903.) 

1. jorisdiction dp federai, court— residence of parties— evidence ob' 
Change of Domicile. 

Plalntlff, an unmarrled man, who for a number of years had an estab- 
Ushed domicile in Missouri, where he praoticed lils profession as a den- 
tist, residlng wlth his mpther and sister, flled on a homestead daim in 
Oklahoma, which at the end of 14 months he proved up and sold. During 
that time he made a number of trips to Oklahoma, remainlng at no one 
time longer than about two months, and retuming each time and after 
the sale to Missouri, where hls mother and sister remained. He built 

If 1. Diverse cltlaenship as grOund of fédéral jurisdiction, see note to Shipp 
V. Williams, 10 0. 0. A. 249; Mason v. DuUagham, 27 C. G. A. 298. 
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a small house of one room on the homestead In whlch another famlly 
resided, but it dld not appear that he had any furniture In the house, 
or had made any préparation for a permanent résidence there, nor was 
there évidence of any statements made by him showlng such an inten- 
tion. Beld:, that such facts were insufflcient to establish a change of 
domicile which would deprive a fédéral court in Missouri of jurisdiction 
of an action commenced in a court of the state against a foreign corpora- 
tion before plaintiff proved up on bis homestead, and removed by de- 
fendant. 

On Plea to Jurisdiction. 

Wallace, Wallace & Culbertson and G. B. Silverman, for plaintiff. 
F. P. Sebree, for défendant. 

PHILIPS, District Judge. The plaintiff bas interposed a plea 
to the jurisdiction of the court, on the ground that at the time of 
the institution of the suit in the state court, and the time of its re- 
moval therefrom by the défendant to this court, the plaintiff was a 
citizen of Oklahoma territory, and, the défendant being a nonresident 
corporation of the state of Missouri, this court bas no jurisdiction 
over the parties. 

The évidence shows that the plaintiff, an unmarried man, for many 
years prior to July i8, 1901, M'as a citizen of the state of Missouri. 
He was a practicing dentist at Kansas City, with an office equipped 
with instruments and appliances for the prosecution of his profes- 
sion. He and his mother and sister kept house in Kansas City, 
where he made his home. In connection with his sister and other 
parties he went to Oklahoma on the opening of that territory for 
the purpose of registering a number to draw a homestead, under 
the act of Congress opening up the territory to settlement. He 
made this registration on the i8th day of July, 1901, and immedi- 
ately started on his return home to Kansas City. On this return 
trip, on July 19, 1901, he received an injury by reason of a collision 
on the defendant's railroad, for which this action was instituted by 
him in the state circuit court at Kansas City, Mo., on the 2gth day 
of November, 1902, for the recovery of the sum of $50,000 damages. 

On his return to Kansas City he went to the hospital for treat- 
ment. His registered number having drawn a right of entry, he 
returned to Oklahoma on August 7, 1901, and on the gth day of the 
month made his fîling of said claim on a quarter section of land near 
Hobart, in said territory, and immediately returned to the hospital 
at Kansas City, where he remained for a short time ; and then went 
to his home in said city, where he remained until January, 1902, 
when he returned to said Hobart, and had a small frame house, 12 
by 20, of one room, and one story high, erected on the homestead, 
which cost about $200, and returned to his home in Kansas City 
about the Tth day of February, 1902, where he remained until March 
i8th, and returned to Oklahoma, where he remained until April 
içth, when he returned to his home in Kansas City. Excepting a 
part of the time when he visited a sister in Kansas, he remained in 
Kansas City until the 6th day of August, 1902, when he returned to 
Oklahoma, and remained until October the i8th. He had a friend 
to move into the house built on his homestead, who, with his own 
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team, plowed about one acre of ground in connection with the house, 
and ràised sqme vegetables thereon. He d'id not hire this tenant, 
nor does he seem to hâve had any cpntractual arrangement with him 
by which he vvas obligated to pay him anything for remaining there. 
I take ît that this was done in order to carry out a simulated settle- 
ment by way of occupation of the premises, to comply with the 
homesteàd law. While on this last visit to Oklahoma plaintifif re- 
mained in this. house on the premises with said occupant. He re- 
turned to Kansas City on or about October i8, 1902, to his customary 
home, and remained there until February 18, 1903. While so hère he 
brought this suit in the state court on November 29, 1902, and it 
was removed into this court on January 12, 1903, the pétition for 
removal alleging that he was a citizen of the state of Missouri. He 
returned to Oklahoma about the i8th day of February, 1903, to 
make his final proof under the homesteàd law, which was made on 
the 24th day of Februaryj I903; and on the loth day of March, 1903, 
pursuant to negotiations, or a proposition of sale, made by him when 
he was in Oklahoma the last preceding visit, he sold his homesteàd 
claim through an agent to one Stafïord, and returned immediately 
to Kansas City, and stayed at his usual place of résidence until the 
I7th day of April foUowing, which was about 10 days before the 
beginning of this term of court. He went to said Hobart, in Okla- 
homa, and boarded at a hôtel, and while there invested some money, 
which he had recovered on some accident insurance policies growing 
out of said injury, in the purchase of some vacant lots in said town, 
bought for the purpose of spéculation. 

There is a marked distinction between domicile and résidence. 
The term "résidence" Simply indicates the place of abode, whether 
permanent or temporary ; "domicile" dénotes a fixed, permanent rési- 
dence, to which, when^ absent, one has the intention of returnirig. 
A party may hâve difiFerent résidences, but he can hâve but one 
domicile at the same time. Am. & Eng Enc. of Eaw, vol. 10, pp. 8, 9. 

In MitcheU v. United States> 21 Wall. 352, 22 L,. Ed. 584, the court 
say: 

" 'Domicile' has been thUs deflned: 'A résidence at a partlcular place, ac- 
companied wltii' positive or presumptlve proof of an Intention to remain tliere 
for an unllmited time;' By tlae term 'domicile,' in its ordinary acceptation, 
is meant the place where a person lives and has his home. The place where 
a person lives is taken to be, his domicile, until facts adduced establish the 
contrary. * * * A domicile, once acquired, is presumed to continue until 
it is shown to hâve been changea. Where a cliange of domicile is alleged, the 
burden of proving it reste upon the person making the allégation. To con- 
stitute the new domicile two things are indispensable: First, résidence in the 
new locality; and, second, the intention to remain there. The change cannot 
be made except facto et animo. Both are alike necessary. Either wlthout 
the other is insufflcient. Mère absence f rom a flsed home, however long con- 
tlnued, cannot work the change. There must be the animus to change the 
prier domicile for another. Until the new one is acquired, the old one remaîns. 
Thèse principles are axiomatic in the law upon the subject." 

This question bf domicile must be determined from the place of 
résidence and the intention. Mère résidence for a short time is not 
proof of cîtizenship. Wolfe v. Hartford Life, etc., Insurance Com- 
pany, 148 U. S. 389, 13 Sup. Ct. 602, 37 L. Ed. 493. 
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The question of intention is to be gathered from the acts of the 
party, and even his mère statements or déclarations are not con- 
clusive. Winn v. Gilmer (C. C.) 27 Fed. 817; Rucker v. Bolles, 80 
Fed. 504, 25 C. C. A. 600; Alabama G. S. R. Co. v. Carroll, 84 Fed. 
780, 28 C. C. A. 207. 

Where the plaintiff, as in this case, had for a number of years 
established his domicile in the state of Missouri, where he was pros- 
ecuting, as the évidence shows, a lucrative occupation as a dentist, 
with an oflfice which he retained for some months after his location 
of the homestead in Oklahoma, the burden of proof rests upon him 
to show that this established domicile was changed, and that he had 
in fact not only gone to Oklahoma territory to locate a tract of land 
under the homestead law, but that prior to this controversy he had 
gone there with the fixed purpose in his mind to remain permanently. 
This fact is usually evidenced by the act of residing at the newly ac- 
quired home, acccmpanied by statements or déclarations of the in- 
tention of the party, and transferring to this new résidence his Per- 
sonal efifects and the like. 

The homestead law and régulations of the department do not re- 
quire, in order to perfect a homestead entry, that the benefîciary 
should do more than to make settlement on it, or hâve improvements 
made indicating a compliance with the law. Courts will take notice 
of the perfunctory manner in which thèse required improvements on 
such settlements are conducted. The homsteader may do this through 
another as his agent or représentative, while he does not actually go 
and réside upon the ground. Under the homestead law, after 14 
months, the party can sell his claim, just as the plaintiiï in this 
case did. The moment he made his sélection and entry of the land he 
returned to Kansas City, and this quite clearly shows that when he 
did return to the territory it was merely for the purpose of beginning 
the required improvements on the land. He remained there until his 
house was built, and returned immediately to Kansas City. The 
longest he remained there prior to the institution of this suit was 
about two months in the summer and fall of 1902, when he remained 
in the house with the tenant. From October i8th he remained in 
Kansas City, and only returned to the territory for the purpose of 
making his final proof. And the court is justiiîed, from ail the facts 
and circumstances in the case, in concluding that he so returned for 
the purpose of consummating the sale of his claim, and as soon as that 
was accomplished he returned again to his usual résidence, in Kansas 
City. 

It is true the plaintiff testified that his reason for returning to and 
remaining in Kansas City, as he did, was to receive proper médical 
treatment ; but his cross-examination touching this matter shows that 
the treatment he received hère was the occasional administering of 
electricity and the taking of some medicine. He did not introduce his 
physician, residing hère, to show what this treatment was or how fré- 
quent it was ; nor did he introduce his sister or his mother, with whom 
he kept house under a joint family arrangement, to show by them that 
he had ever made any déclaration of his intention or purpose to remain 
permanently on his homestead in Oklahoma. Of ail persons conceiv- 
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able, those would hâve been the onçs to whom he would likely hâve 
indicated such a purpose. Nor did he take the testimony of the per- 
son who occupied his homestead to show any statements made to him 
prior to the institution of this suit or afterwards, or to any préparation 
he had made for a permanent occupation of the homestead. It does 
not appear that he bought any furniture for the house, or made any 
of the usual préparations for permanent occupancy. It does not appear 
that he even took his trunk and personal effects to the homestead or 
to Oklahoma. On the contrary, it appears that, outside of his trips 
to Oklahoma and his short stays there, it was perfectly consistent 
with the idea that they were confined alone to the business of perfect- 
ing his homestead entry to final proof; and that when he was there 
between August and October, 1902, he discussed with the real estate 
agent, through whom he afterwards sold the land, propositions of 
sale, in which he made him a priée connected with his perfecting his 
final proofs; and that when he did return there some four months 
afterwards he made his final proofs, and at once sold out his claim and 
returned to Kansas City; and by continuing his home during the 
greater part of the time he was in Kansas City at his usual place of 
résidence there was nothing to indicate to the public any change of 
résidence. 

In view of the fact, as shown by the plaintifï's testimony, that he was 
so badly disabled that his lower limbs were and are partially paralyzed, 
and that he regards his injuries as permanent, and that when he made 
his trips, or at least the most of them, to Oklahoma, he had to be at- 
tended by an assistant, it is incredible to my mind that when he went 
to Oklahoma it was then his purpose to permanently leave his home 
hère, with the nursing and kind ministrations of his mother and sister, 
to undertake to live in his cabin on the homestead in the territory of 
Oklahoma. There is wanting in this case a concurrence of the facto 
et animo. 

Notwithstanding the fact that the défendant railway company was 
operating its road through Oklahoma territory, with its agents 
amenable to légal process, where the plaintifï could hâve instituted his 
suit where he now calls his home, he brought his action at Kansas 
City, Mo., through local attorneys, where his home had been so long 
established, and where his local influence existed as theretofore. I 
take it that if, under such state of thé proofs, the défendant company 
were assuming the burden of proof to show that the plaintifï had prior 
to the 29th day of November, 1902, or the I2th day of January, 1903, 
changed his citizenship from Missouri to Oklahoma, it would be wholly 
unsatisfactory to any impartial mind. 

The plea to the jurisdiction is overruled. 
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COMMONWEALTH OF KENTUCKY v. CHICAGO, I. & L. RY. CO. 

(Circuit Couh, B. D. Kentucky. May 9, 1903.) 

L Removai, OF Causes— FEDERAI. Question— Action Based on State Stattjte. 
An action by a state to enforce collection of a tax Imposed by a state 
statute is not one of whicb a Circuit Court of the United States would 
bave original jurisdictlou under section 1 of the judlciary acts of 1887 
and 1888 (Acts March 3, 1887, c. 373, 24 Stat. 552, and Aug. 13, 1888, c. 
866, 25 Stat. 433 [U. S. Ckimp. St. 1901, p. 508]) either as being between 
citizens of différent States or as arising under the Constitution or laws 
of the United States, and is therefore not removable by défendant under 
section 2 (24 Stat. 552, 25 Stat. 433 [U. S. Oomp. St. 1901, p. 509]), al- 
though the pétition may be demurrable for a reason found in the féd- 
éral Constitution. 

On Demurrer to Pétition and Motion to Remand to State Court. 

Hazelrigg & Chenault, for the Commonwealth. 
G. W. Kretzinger, L. L Smith, and Pirtle, Trabue & Cox, for de- 
fendant. 

COCHRAN, District Judge. This is an action begun in the circuit 
court of Franklin county, in this state, to recover a tax of $2,500, 
alleged to hâve become due July i, 1902, and a 10 per cent, penalty 
thereon for nonpayment thereof, and removed hère by the défendant, 
upon proceedings had in pursuance to the jurisdictional acts of 1887 
(24 Stat. 552, c. 373) and 1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 

1901, p. 509]). The tax sought to be recovered was imposed by sec- 
tion 60, art. 10, of the revenue act approved March 29, 1902 (Acts 

1902, p. 366, c. 128), which is in thèse words : 

"That eaeh foreign corporation or association owning or operating a rail- 
road in this state, which does within this state exclusively an interstate 
commerce business and trafflc and which owns, rents or leases or in any 
manner, acquires terminal facllities, rights or privilèges in this state, shall 
annually on the Ist day of July or within thirty days thereafter, pay to the 
commonwealth of Kentucky a tax of $2,500.00. The tax imposed by this 
section shall be paid into the state treasury, and any railroad company lia- 
ble for thèse taxes failing to pay the same within the tlme prescribed shall 
be deemed delinquent and a penalty of 10 per cent, shall immediately attach. 
The Franklin circuit court shall hâve jurisdlction to enforce the collection 
of taxes aad penalty imposed by this section." 

The défendant has demurred to the pétition on the ground that it 
does not state facts sufificient to constitute a cause of action against it, 
and the plaintifï has moved to remand the cause to the state court. 
The demurrer and the motion to remand hâve both been submitted 
to the court for détermination. 

The ground upon which défendant claims that the pétition does not 
state facts sufificient to constitute a cause of action against it is that the 
statutory provision imposing the tax and penalty sought to be recov- 
ered is in violation of section 8 of article i of the fédéral Constitution, 
because it imposes a tax on interstate commerce. Plaintifï contends 
that it is not a violation thereof, because the tax imposed is essentially 
property taxation, to which taxation there can be no question but 
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that corporations and persons engaged in interstate commerce are 
subject, provided the situs of the property sought to be taxed is within 
that jurisdictibn. The défendant urges that it cannot be such taxa- 
tion, because the tax imposed is an arbitrary sùm, without référence 
to the value of the terminal facihties, rights, or privilèges acquired by a 
corporation coming within its terms, and that it must be considered 
as a' tax on the business of such corporations or on its property, be- 
cause it is used in interstate commerce, and therefore invalid. 

Whilst we hâve a clear conviction in regard to which of the parties 
is right in this contention, we do not find it necessary to express our 
views, inasmuch as we think that this court is without jurisdiction of 
the cause, and that, therefore, the motion to remand should be sus- 
tained. The jurisdiction cannot and is not claimed to be based on the 
ground of diversity of citizenship, because the party plaintifï is the 
State of Kentucky, and a state is not a citizen. Arkansas v. Kansas 
& Texas Coal Co., 183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144. 

The claim that this court has jurisdiction of the action is based 
solely upon the provision of section 2 of the jurisdictional acts of 
1887 (24 Stat. 553) and 1888 (25 Stat. 434, c. 866 [U. S. Comp. St. 
1901, p. 509]), which authorizes the removal of any suit of a civil na- 
ture, at law or in equity, arising under the Constitution or laws of the 
United States, of which; the Circuit Courts of the United States are 
given original jurisdiction by section i. It is contended by défendant 
that this action is a suit arising under the Constitution and laws of the 
United States, of which the Circuit Courts thereof are given original 
jurisdiction by the said section i. Undoubtedly it may be said that 
the plaintifï's pétition présents a fédéral question, to wit, whether said 
statutory provision is a violation of the commerce clause of the fédéral 
Constitution, which can be and is raised by demurrer to the pétition ; 
but it does not follow from this that it can also be said that the suit 
by reason of that fact is one "arising under the Constitution and laws 
of the United States," within the meaning of those words in the acts 
of 1887 and 1888. So far as it can be said to arise at ail, it arises un- 
der the act of the Législature of Kentucky, and is based solely on it. 
The State of Kentucky is seeking to enforce no right or benefît con- 
ferred upon it or to which it is entitled by virtue of the Constitution 
or laws of the United States. It certainly could not hâve brought this 
action in this court in the first instance, and claimed that it had juris- 
diction thereof under section i of said acts, because the défendant 
could claim in défense of the action that the statutory provision in 
question was;in violation of the fedçral Constitution, and hence the 
action could not be maintained at ail. If this court could not hâve 
had original jurisdiction of the action, it cannot obtain jurisdiction 
thereof upon removal. The following cases support our position: 
Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511 ;. Kansas v. Atchison, T. & S. F. Ry. Co. (C. C.) 77 Fed. 
339; Shields y. Boardman (C. C.) 98 Fed. 455; Arkansas v. Kansas 
& Texa^ Coal Ço., 183 U. S. 185, 22 Sup. Ct. 47, 46 L. Ed. 144. 

In the case pf; Kansas v. Atchison, T. & S. F. Ry. Co., Judge Foster, 
in referring to the case of Tennessee v. Union & Planters' Bank, the 
leading authority on the question hère considered, said : 



COMMONWEALTH OF KENTTJOKT V. CHICAGO, I. 4 L. RY. CO. 459 

"While the court does not say In terms that, to authorize the removal of 
a cause from a state court to a fédéral court, It must appear from tlie plain- 
tifï's complaint that he relies upon some provision of the Constitution, laws, 
or treaties of the United States, it does décide that he must so far rely or 
that his claim must so far he predicated upon some provision of the Con- 
stitution, law, or treaty of the United States as would authorize him to bring 
an original action in the Circuit Court. Applylng that test to this case, it 
seems to me It is the end of the controversy in this court, for it cannot he 
maintained that in this case the plaintifC makes such showing in its péti- 
tion. I see nothing in this complaint which -would entitle the plaintiff to 
invoke the original jurisdiction of a fédéral court to enforce the provisions 
of this act of the Législature. The facts set forth do not tend to show any 
daim arising under any act of Congress, the Constitution or treaty of the 
United States, hut rather to foreshadow or anticipate a possible défense to 
the proceedings by the railroad company growing out of the act of Congress 
of March 3, 18G3, 12 Stat. 772, c. 08. That défense is available to the dé- 
fendant in the state court, and, being a fédéral question, can be carried to 
the Suprême Court of the United States if the right Is denied." 

And Judge Thayer in the same case said : 

"The state of Kansas based its right to relief exclusively on the act of 
the Législature of that state which was passed in 1891. It asserted no right, 
title, privilège, claim, or immunity under the Constitution, laws, or treaties 
of the United States. The déclaration flled by the state does show that, 
owing to the character of the property involved, the défendant company 
may, and probably will, interpose a défense to the suit, founded upon the 
provisions of certain fédéral statutes, to wit, the act of Congress of March 
3, 1863 (12 Stat. 772, c. 98), and article 6 of the fédéral Constitution; but 
whether It will assert such défenses or not remains to be seen. Thèse dé- 
fenses are not yet presented in such form that the judicial power is capable 
of acting on them, and they may be waived when a plea to the déclaration 
is Interposed." 

In the case of Shields v. Boardman, Judge Taft said : 

"The Union & Planters' Bank Case holds expressly that a pétition, though 
domurrable for a reason found in the fédéral Constitution, does not state a 
case arising under the Constitution of the United States within the meaning 
of the jurisdiction acts, unless it appears In plaintifC's own statement of his 
claim. It would seem that the plaintiff must claim a right under the féd- 
éral Constitution or laws, and seek to vindieate it in the action brought, be- 
fore it becomes subject to the fédéral Circuit Court jurisdiction." „; 

And in the case of Arkansas v. Kansas & Texas Coal Co., Chief 
Justice FuUer said: 

"But even assumlng that the bill showed upon its face that the relief 
sought would be inconsistent with the power to regulate commerce or with 
régulations established by Congress or with the fourteenth amendment, as 
contended, it would only demonstrate that the bill could not be maintained 
at ail, and not that the cause of action arose under the Constitution or laws 
of the United States." 

Moon on Removal of Causes, § ici, lays down the proposition for 
which we are contending. 

The défendant has the right to raise the fédéral question in the 
state courts, and if decided adversely to its contention it can carry 
the case to the Suprême Court of the United States. 

The motion to remand is sustained. 
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THE KOTHBRFIBLD. 

(District Court, S. D. Alabama. June 10, 1903.) 

No. 1,010. 

1. Shipping— Négligent Navigation— Damage Caused bt Sweli,. 

The burden rests upon a vessel under way, in order to exonerate her- 
self (rom liablllty for an înjury to one whlcli was statlonary, to show that 
it was not in her power to prevent the injury by adoptlng any practicable 
précautions, and In sliallow waters she is bound to know and guard 
against the effect of the swell and suction caused by her movement. 

2. Samb— Bueaking Mookbd Raft. 

A log raft was lying next to the bank of a river, outside of the channel, 
and in a proper place, being most of Its length inslde of a boom, when 
it was broken up, and some of the logs were lest, by reason of the swelJ 
caused by the propeller of a large steamship, which in leaving her berth 
just above the raft and starting down stream struck an obstruction, and 
put on full steam in an endeavor to pass over it, the stem swinging 
around in close proxlmity to the raft. Not being successful in passing 
the obstruction she backed ofC, and passed around it at a safe distance 
from the raft. BelO, that there was nothlng to show that the steamer 
could not hâve avoided the injury to the raft by the exercise of reason- 
able care, and that she was llable for the loss. 

In Admiralty. Suit for damage to raft of logs. 

McAleer & Ervin, for libelant. 
Pillans, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. As shown by the évidence in this 
case, the undisputed facts are that on December 29, 1902, the Hbelant 
had a raft of pine logs tied to the west bank of Mobile river a short 
distance above the city of Mobile. The raft, which was not an un- 
usually large one, was about two-thirds inside of libelant's boom and 
one-third projecting alohg and near the bank above and beyond the 
end of the boom. The boom was made of piling driven in the bot- 
tom of the river between its said west bank and the channel. The 
raft was tied to the bank at both ends. It was what is known to 
the mill and timber men of Mobile as a "V" raft. It was not what 
is known as a "safck" raft. The raft was well out from the west 
bank of the channel of the river and of the track of vessels navigat- 
ing the river. While the raft was thus moored, the steamship Roth- 
erfield, a large vessel, which had been moored and loaded with a 
cargo a short distance above the location of the raft — a usual place 
for loading such ships — started down the west side of the channel 
of the river on her voyage to sea. She was under steam, and in tow 
of a tug, and also escorted by another tug. She was moving at slow 
speed, with a local bar pilot navigating her. When nearly abreast of 
libelant's boom, she ran on an obstruction in the channel, supposed 
to hâve been a log, which stopped her headway. She at once put 
on her full steam power, and attempted to go ahead at full speed 
over the obstruction. Her stern swung somewhat on to the west 
bank of the channel and above the end of libelant's boom and within 
12 or 15 feet of the raft. The great swell and current created by the 
action of her propeller directly against the raft so broke it up as to 
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wash out into the stream 30 logs which were a part of the raft, and 
which were carried off by the current or tide, and totally lost to libel- 
ant. The steamer, faiHng in her attempt to ruh over the obstruc- 
tion with a full head of steam, backed off from the obstruction with 
the aid of the escorting tug, and then proceeded down the channel 
to the eastward of the obstruction without further hindrance. 

It appeared from the testimony of the pilot on the steamer that 
two or three other vessels had encountered the same obstruction. 
He testified that he ordered on the full head of steam to put the 
steamer at full speed because his judgment was she could run over the 
obstruction, and that it would also tend to keep her stern from 
swinging on the west bank, and he considered it the quickest way 
10 get out, which was a very important considération In view of the 
then stage of the water. He further testified that when he found 
lie could not go over the obstruction he backed ofif from it and went 
around it. He also testified that he did not see the raft, and did not 
know at that time that the raft was there. There was no évidence 
that any one on the steamer saw the raft, or knew of its proximity, 
although it was in évidence that there was a man on the raft, who 
called to the steamer, and warned it of the péril the raft was in. The 
évidence was that the logs which were lost were worth the amount 
sued for, to wit, $90. 

Where a vessel properly moored at a dock, at anchor, or not in 
motion, is damaged by a vessel in motion, the presumption of law 
is that it was the fault of the one under way ; and it is presumptively 
liable until the contrary is shown, the burden of doing which is upon 
the vessel under way. The Morrisania, 13 Blatchf. 512, Fed. Cas. 
No. 9,838; The Tiger Lilly (D. C.) 11 Fed. 745; The Worthington 
CD. C.) 19 Fed. 836; The Drew (D. C.) 22 Fed. 852; The Rhode 
Island (D. C.) 24 Fed. 295; The El Dorado (D. C.) 27 Fed. 762; 
The Ogemaw (D. C.) 32 Fed. 919 ; The New York (D. C.) 34 Fed. 
757. The vessel in motion must exonerate herself from blâme by 
showing that it was not in her power to prevent the injury by adopt- 
ing any practicable précautions. The Virginia Ehrman, 97 U. S. 
309, 24 L. Ed. 890; The Bridgeport, 14 Wall. 119, 20 L. Ed. 787. 
It is the duty of steamers passing docks or other mooring places to 
pass at such a rate of speed that no danger will resuit from her swell, 
or to pass at such a distance that no harm will resuit to a vessel, 
lawfully there and properly moored, from the suction produced by 
her passage through the water or from her displacement wave ; and 
she is bound to know the effect of her swell. Spencer on Marine 
Collisions, § 72. "A steamboat passing in the vicinity of other craft 
in shallow water is bound to use ail reasonable précautions to avoid 
doing them injury from the known suction she causes." The Drew 
(D. C.) 22 Fed. 852. In that case Judge Brown says : "The liability 
to do damage to boats lying in shallow waters through the swell and 
suction of her passage is a familiar fact." "The undoubted right of 
the steamer to the navigation of the river is subject to the restriction 
that it must be exercised in a reasonable and careful manner, and 
do no injury to others that care and prudence may avoid." The 
Morrisania, supra. Upon the évidence I cannot find that the injury 
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to the, raft was attributable to any neglect on its part or of îts owner. 
It wàs iri à lawful and proper place, and no reasonable caution in re- 
spect to its construction or mooring had been omitted. It cannot 
be disputed that the immédiate cause of the injury was the swell 
anc^iSUction created by the steamer as she attempted at full speed 
to go ahead over the obstruction so near the bank and the raft. 
Whethçr or not she saw the raft, or knew it was there, makes no 
difiference. She ought to hâve known it. The raft (a greater part, 
at least) was in a stationary boom. It was moored at a place where 
it was usual for rafts to be, The pilot who was navigating the 
steamer was familiar with the channel, and doubtless also familiar 
with the location of, the booms and mooring places along the bank 
of the river, even if the steamer had no lookout on the particular occa- 
sion—as to which there is no évidence. Between a raft fast at the 
bank of the river out of the track of other vessels and moored in a 
proper place and a steamer navigating a channel of sufHcient width 
for her to move or stop at pleasure the fault, under almost any. cir- 
cumstances, where there is no unusual action of the éléments (and 
there was none in this instance), will be held to be with the steamer. 
It is hardly- necessary for us to stop to inquire wherein the steamer 
was not managed with proper nautical skill or good judgment— 
whether she should not hâve backed when she encountered the ob- 
struction, instead of attempting on a full head of steam, and at full 
speed to run over it ; whether she should hâve ported or starboarded 
her helm ; whether she should hâve gone farther to the eastward of 
the channel, so as to hâve passed by the obstruction without trouble, 
as she eventually did; whether the pilot of the steamer knew at the 
time that the obstruction was there, the same having interfered with" 
other vessels going down the channel (whether this was before or 
after the act complained pf did not clearly appear from the évidence). 
However, as said by the Suprême Court in the case of the Granité 
State, 3 Wall. 310, 18 L. Ed. 179, "AU thèse inquiries are super- 
fluous," from which case the foregoing suggestions are principally 
derived. My opinion is that th,e steamer has failed to show that it 
was not in its power to prevent the injury complained of by adopting 
such reasonable care and prudence as were practicable under the cir- 
cumstances of the case. 

Let a decree be entered for libelant for the sum of $90. 
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In re WRIGHT. 
(Circuit Court, S. D. New York. March 25, 1903.) 

1. Extradition— Construction of Trbaty with Gbkat Britain— La-ws op 

COUNTRT. 

The treaty of 1889 (26 Stat. 29) between Great Brltaln and the United 
States, whlch provides for extradition for certain acts of fraud, "made 
criminai by tbe laws of botli countries," does not by sucli phrase limit 
the right of Engiand to extradition by tliis country to persons charged 
with acts which are made criminai by the laws of the United States, but 
must be construed in the light of the well-understood fact that under 
our System of government the power of the fédéral government to legis- 
late with respect to crimes is llmited, whUe the power of the states to 
legislate with respect to other offenses is recognized; and when, by the 
law of Engiand and by the law of the state in which a fugitive f rom 
English justice is found, the fraudulent acts with which he is charged 
are made criminai, he is falrly within the treaty. 

2. Same— PowBR OF CiRCQiT Courts—Admission to Bail. 

In the absence of législation conferring it. Circuit Courts of the United 
States are without power to admit to bail persons arrested for extradi- 
tion under a treaty with a forelgn government. 

Habeas Corpus to Test Sufficiency of Complaint, and to Enlarge on 
Bail. 

Louis Marshall, for the writ. 
Charles Fox, opposed. 

L/ACOMBE, Circuit Judgç. It may reasonably be assumed that, 
when the phrase "made criminai by the laws of both countries" was 
inserted in the treaty of 1889 (26 Stat. 29), it was perfectly well under- 
stood that under our System of government there are certain sphères 
within which the fédéral government exercises domain, and other 
sphères in which it cannot intrude; the individual states alône being 
compétent therein. Within its own^ sphère the fédéral government 
raay make certain acts crirninal; without that sphère, it is powerless 
to make equally heinous acts criminai, but it recognizes the power of 
the State to do so. It seems too narrow a construction of the act to 
hold that, in adding the above-quoted clause to the enumeration, "fraud 
by a bailee, banker, agent, factor, trustée, or director or member or 
officer of any company," the United States was assenting to the propo- 
sition that the enumeration must be restricted to the sphère within 
which the fédéral government was compétent to regulate the subject 
by gênerai laws. If certain fraudulent acts — ^by a trustée of real 
estate, for instance — were made criminai, in identical language, by 
the laws of every state in the Union the treaty, if thus interpreted, 
would not apply, so long as there was no fédéral statute which covered 
the case, although Congress, under the Constitution, might not be 
compétent to enact such a statute. When, by the law of Engiand, and 
by the law of the state in which the fugitive is found, the fraudulent 
acts which it is charged he has committed are made criminai, he is 
fairly within the treaty. A statute of the state is, broadly speaking, 

t 2. See Extradition, vol. 23, Cent. Dig. § 14. 
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"a law of this country," as contradistinguished from a "law of Great 
Britain." 

The complaint,, in somewhat inartificial language, charges that the 
petitioner, being then a director of a specified finance corporation, did 
make, circulate, and publish certain reports and statements of accounts 
of the said corporation, which were false, and which he knew to be 
false, with the ihtent thereby to deceive and defraud. This charge is 
within the sections cited (83 and 84) from chapter 96, St. 24 & 25 
Vict., and also within section 61 1 of the Pénal Code of New York 
(subdivision 3). The application to discharge from custody is there- 
fore denied, withotit préjudice to its renewal when the evidential pa- 
pers arrive, and the précise acts coinpiained of are more specifically 
set forth. 

The application to admit to bail is denied, briefly, for the folio wing 
reasons: 

1. The only case found in our Reports which deals with the subject 
qf bail in international, extradition proceedings is adverse to peti- 
tioner. In re Carrier (D. C.) 57 Fed. 578. 

2. Applications to admit to bail in such cases hâve on sevaral oc- 
casions (although not recently) been made to the Circuit Court in this 
district, and hâve been uniformly denied, although no opinions appear 
to hâve been written. 

3. It is not difficult to conceive of some sufficient reason why the 
United States, having assumed certain treaty obligations, should pro- 
vide a scheme for carrying them out which should not provide for en- 
largement on bail ; and we find that, whereas the statutes regulating 
the arrest of persons in one fédéral district who may be charged with 
crime in another district provide for taking bail, the statute regulating 
international extradition makes no such provision. 

4. The opinion of Lord Russell in Queen v. Spillsbury, 2 Q. B. D. 
(1898) 615, upon which petitioner principally relies, and which holds 
that "the Court of Queen's Bench bas, independently of statute, by the 
common law, jurisdiction to admit to bail," is not persuasive. The 
opinion concludes with the statement : "This inhérent power to admit 
to bail is historical, and has long been exercised by this court, and, 
if the Législature had meant to curtail or circumscribe this well-known 
power, their intention would hâve been carried out by express enact- 
ment." The Circuit Courts of the United States, however, hâve no 
such historical héritage. "Thèse courts are créatures of statute, and 
they hâve only so much of the judicial power of the United States as 
the acts of Gongress hâve conferred upon thera." Bath County v. 
Amy, 13 Wall. 244, 20 L. Ed. 539. 

The writ is dismissed. 
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PENNSYLVANIA CO. v. FISHACK. 

(Clrcnit Court of Appeale, SIxth Circuit. July 1, 1903.) 

No. 1,142. 

L Mastbb and Servant— Opbbation of BAiiiBOAD— Duty of Compant. 

A railroad company owes a positive duty to Its employés wlth respect 
to the construction and maintenance in proper repair of Its traclis, cars, 
and other appllances, but wlth respect to tlie opération of the road Its 
duty extends no further than to exercise ordlnary care to provide a suffi- 
clent nnmber of reasonably compétent employés, make proper rules for 
thelr government, and to exercise proper supervision over tliem. When 
that bas been done, it is not llable for an Injury to an employé In the 
opération of the road, through the négligence of other employés in the 
operatlng department or their fallure to observe the rules. 

2. SaMB— LlABILITY FOR InJURT OF EMPLOYE. 

A railroad company Is not llable for the injury of a fireman on a swltch 
engine through a collision at night with cars standing on a switch track, 
brought abont by an erroneous statement by the yard master that the 
track was clear. 

3. Samk— Fellow Servants— 5( ard Mastbr and Fibeman of Switch Engine. 

A yard master in charge of switch yards of a railroad. who Is sub- 
ordinate to a gênerai yard master, who is in turn subordinate to a train 
master, and he to a superintendent, is not a vice principal, but a felloM 
servant, In hls relation to other employés engagea in swltching In tho 
yard. 

é. SAHB — RULB GOVBRNING. 

In the absence of a governing statute of the state, where an Injury 
was received, a fédéral court will apply the gênerai rule of such courts 
in determinlng who are fellow servants, regardless of where the contract 
of employment was made. 
6. Samb — Action fob Injdry — Pleading. 

Where, in an action by an employé agalnst a railroad company to re- 
cover for an Injury, plaintifC alleged that the order resulting in the in- 
jury was given by défendant'» superintendent or train dispatcher, whicii 
allégation was denied, it was compétent for défendant to prove, under 
Buch déniai, that the order was given by a yard master, and to rely on 
the fact that he was a fellow servant with plaintiff, wlthout pleading 
Buch fact 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This action was brought by défendant In error agalnst plaintiff in érror 
in the common pleas court of Klchland county, Ohio, from whence it was re- 
moved to the lower court, to lecover damages for a Personal injury sus- 
tained by him whilst in its employ as a flreman on one of its yard engines. 
The injury was quite serions, and he obtalned a verdict and judgment for 
the Bum of $15,000. Hls regular employment was not In the yard, but ont on 
the road. On the night of November 18, 1900, by direction of défendant, he 
acted as flreman on the head engine of two yard engines engaged in trans- 
ferring a train of 39 freight cars from what is tenned the outer dépôt on 
defendant's road west of Allegheny river, across that river, and tbence north 
to Twentieth street, in the city of Pittsburg, a Street running at right angles 
to the river. The eastem end of the bridge across sald river lies between 
Tenth and Eleventh streets, in sald city, and the territory lylng between 
those streets and west of Penn avenue, whlch runs parallel to the river, is 
known as the Penn street yard of défendant. Defendant's railroad extends 

T8. Who are fellow servants, see notes to Railroad Co. v. Smith, 8 C. C. 
A. 668; KaUway Co. v. Johnston, 9 C. 0. A. 596; Flippin v. KImball, 31 C. 
C. A. 286. 

See Master and Servant, vol. 34, Cent. Dig. {§ 442, 510. 
123F.--30 
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no further north than Eleventh street, At that point It connects wlth the 
railroad of the AUegheny "Valley Rallway Coflipany, and the territory from 
thence to Twentieth street, the destination of said train, is toown as the 
Twentleth street yard of said railway company. From a point just north of 
Sixteenth street in said yard there are two tracks extendjng north wards 
past Twentleth street, connected there, by means of a switch. One, of them 
is known as tlje main track, and the pther as track No. 1. No switchman is 
stationed at the switch, and it Is manipulated by the tralnmen of passlng 
trains. At nlgbt a lamp is used to indicate which track is open, red indi- 
cating No. 1 and white the main track, Between Sixteenth and Seventeentb 
streets, in the course of track No. 1, is a sharp reverse curve between build- 
ings close to the track on each side. On the night in question a train of 
freight cars was stationed at or near the north end of thls curve. 

The AUegheny Valley Ballway Company had a yard master in charge of 
said Twentleth street yard, stationed ,at Twentleth street, and the défendant 
had a yard master wlth a clerk in charge of said Penn street yard, stationed 
at the eastern end of said bridge, fite w^s subject to a gênerai yard master, 
who had charge of ail defendant's yards between Union Station, in Pittsburg, 
and Jack's Ilun, AUegheny; he, in turn, to a train master; and he, in turn, 
to a superintendent. The stations of the two yard masters referred to were 
connected by téléphone. By an order 9f said railway Company it had been 
provided that the movement of traias, between Bléventh and Twenty-Eighth 
streets should be under the direction ôf the yard master at Twentleth street; 
and, further, that north-bound trains should come to a full stop 100 feet 
south of Sixteenth street crossing, and should not proceed without sendlng 
a flagman around the curve between Sixteenth and Sevehteenth streets, here- 
inbefore referred to. A copy of thls order had been posted on the conductor's 
bulletin board In said Penn street yard and elsewhere by défendant prior to 
said night since 1896 or 1897. 

The freight Cars In the train upon *hlcB: plalntlfC v/as then acting as flre- 
man were being transferred, as stated, in order to be deUvered by défendant 
to said railway company. When it reached the eastern side of the bridge it 
stopped, and the engineers and conductor thereof were directed by one 
Miller, a yard conductor, who on that occasion was acting as defendant's 
night yard master, in charge of said Penn street yard, to proceed by way of 
said track No. 1 to Twentleth street. There was évidence tending to show 
that he said that it was ail right to proceed by said track, and that everything 
was clear. 

Before givlng this direction he commuhicated wlth the yard master at 
Twentleth street through bis clerk, and was told to order the train to take 
said track. Being thus directed, the train proceeded on its course. The re- 
quirement as to stopping the train aiid sendlng a flagman around the curve 
was not complled wlth. The lamp at the switch showed red, thereby Indicat- 
ing that track No. 1 was open, and the train proceeded along said track until 
it collided wlth the cars standing thereon, as hereinbefore stated. By reason 
of the curve and buildings, the cars could not hâve been seen in time to pre- 
vent the collision. It was this collision that caused the injury complained of, 
and It happened shortly after midnight, on the morning of November 19th. 

, Amongst other errors assigned for reversai is the refusai of the lo\ver court 
to give a peremptory instruction to flnd for défendant, requested at the close 
of ail the évidence. 

J. R. Carey, for plain^iff in errbr. 

W. Si Kerr and C. H. Workman, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
ÉAN, District Judge. ^ 

CGCHRAN, District Judge, after jnaking the foregoing statement, 
deUvered the opinion oï the court. > , 

This case really présents a question as to the liabiHty of a railroad 
company for an injury to one of its employés on one of its trains 
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whilst being operated by its employés upon the railroad of another 
Company, under some traffic arrangement, occasioned by a collision 
between it and cars stationed thereon. But, as stated in his pétition, 
plaintiff's case was as if his injury had been received whilst the train 
was being operated on defendant's own road. No référence is made 
therein to the railroad, cars, or employés of any other company as 
having any connection therewith. And the lower court refused to 
permit certain of defendant's witnesses to testify as to the connection 
of the railroad, cars, or employés of the Allegheny Valley Railway 
Company therewith upon the idea that it had not been affirmatively 
pleaded. Ail the allégations of the pétition, however, except as to the 
defendant's corporate existence and opération as lessee of the Pitts- 
burg. Fort Wayne & Chicago Railroad through the state of Ohio and 
into the state of Pennsylvania, and as to plaintiff being in its employ 
and injured on the night in question, in the city of Pittsburg, were 
denied by the answer. Under this déniai défendant was entitled to 
prove the connection of said railroad, cars, and employés therewith, 
because the same was inconsistent with the allégations of the pétition 
as to how the injury had been caused. But no point is hère made of 
this action of the lower court, inasmuch as the facts, substantially 
as we hâve set them forth in the foregoing statement, appeared from 
the testimony of plaintifï's witnesses and that of defendant's, which 
was permitted to go to the jury. Neither is it necessary to con- 
sider the question whether there was a variance between the alléga- 
tions of the pétition and the proof; for we are of the opinion that 
the défendant was entitled to the peremptory instruction asked for 
by it upon the merits of the question, for the reasons hereinafter 
stated. Nor will we take further notice of the fact that the injury 
was received on the railroad of the Allegheny Valley Railway Com- 
pany or the relation of its employés thereto, because there is nothing 
in thèse circumstances to afïect the disposition of this case. It will 
be disposed of the same as if the injury had been received on defend- 
ant's railroad, and none but its employés were connected therewith. 

The négligence complained of in the pétition was the failure to hâve 
a switchman at the switch Connecting the main track and track No. 
I ; the direction given to the engineers and conductor to proceed 
along track No. i, whilst it was so obstructed, which direction, it was 
alleged, was given by defendant's superintendent, train dispatcher, 
or other of its employés under whose orders and directions its trains 
and the train upon which plaintifï was employed were operated ; and 
the allowing said cars to stand upon track No. i and obstruct it. 

The lower court instructed the jury that there was no liability on 
defendant's part because of the failure to hâve a switchman at the 
switch, as that failure was not the proximate cause of the injury; 
and, further, that, if they beHeved from the évidence that the failure 
of the engineers and conductor to obey a rule of the company requir- 
ing the train to corne to a stop and a flagman to be sent ahead was 
the proximate cause of plaintifï's injury, the défendant was not liable, 
because the engineers and conductor were fellow servants of plaintifï. 
On the other hand, the jury were told that if the yard master at Penn 
Street yard, in giving the order to take track No. i, represented that 
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the track was clear, the défendant was liable. In the course of the 
charge it was said : 

"The fault complained of by the plaintlff In thls case Is that the yard 
master on the night In question, hi the performance of his duty, or in the 
line of hls duty, told the condnctor, or conveyed the information to the con- 
ductor and engineer, those in charge of this train upon which plaintifC was 
employed, to the effect that the train should tàlie No. 1 track, and that it 
was open. There is testimony tending to prove that the business of the yard 
master was to direct the position and movement of cars and trains throughout 
certain territory. It was necessary that he give orders, or rather directions 
than orders — information rather than orders — as to the condition of cars 
upon thèse varions tracks. It is claimed by the plalntiffi that upon this oc- 
casion he stated that the track No. 1 was clear. Now, the performance of the 
duties in that regard, indicatlng whether a track was clear or not, was one 
of the means employed by the rallroad company to keep its place of work 
for its employés safe; and if there was mlsdirection, if there was a statement 
upon the part of the yard master that the track was clear, when, as a matter 
of fact, it was not clear, to go onto the track, and colllde with anything upon 
the track, and injure the plaintifC, then there would be a Uability shown by 
the plaintiff of the rallroad company with respect to the injuries that were 
suflered." 

And again: 

"It is clalmed by the défendant hère that the yard master who gave the 
order, as it is called, or who made the représentation upon this occasion that 
No. 1 track was clear, was a fellow servant of this plaintiff, and that there- 
fore the injury received by the plaintiff arose from the fault and négligence 
of the fellow servant, and as a conséquence the plaintiff cannot recover. I 
say to you, as a matter of law, that the yard master, with respect of repré- 
sentations as to the openness or clearness of the track, was not a fellow 
servant of the plaintiff." 

This portion of the charge upon which the case hinged was based 
upon the idea that the duty of a railroad company to its employés 
to use due care to see that its tracks are reasonably safe is without 
limitation, and it is only upon such a view of such duty that it can be 
claimed that défendant was liable for the injury complained of. Oth- 
erwise the yard master was the fellow servant of plaintiff, and de- 
fendant was entitled to the peremptory instruction asked and refused. 
There is, however, a limitation upon such duty of a railroad company, 
ind it is this : So far as safety dépends upon the manner of con- 
itruction and maintenance of the tracks, the duty is upon the railway 
;ompany to use due care to see that they are reasonably safe. In 
-•onnection with the opération of trains thereon, it is its duty to use 
lue care to employ an adéquate force of hands, reasonably compétent 
:o operate them, to promulgate adéquate rules and régulations for 
heir conduct, and to exercise an adéquate supervision over it; but 
ts duty hère goes no further. The duty of cbmplying with the rules 
,md régulations which hâve been promulgated and of carefully oper- 
. iting the trains is a duty incumbent Upon those employés to whom 
^.'leir opération has beeh intrusted.' Ail employés so engaged are 
fellow servants, and no recovery can be had against the railway com- 
p«.ny for an injury sustained by one of such employés due to the neg- 
li^ ;nce of another. If the law were not as thus stated, in every col- 
lisi >n between two trains those employés receiving injury who were 
not in fault would be entitled to recover against the railway com- 
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pany because of the négligence of those employés who were in fault. 
That such is the law has been laid down in a number of cases. In 
the case of Howard v. Denver & R. G. Ry. Co. (C. C.) 26 Fed. 837, 
Judge Brewer said: 

"The négligent use by one employé of pertectly safe machinery will seldom 
be adjudged a breach of the master's duty of providing a safe place for other 
employés. Such a construction would make any négligent mlsplacement of 
a switch, any négligent collision of trains, even any négligent dropping of 
tools about a factory, a breach of the duty of providing a safe place. The 
true idea is that the place and the instruments must in themselves be safe, 
for thls is what the master's duty falrly compels, and net that the master 
must see that no négligent handling by an employé of the machinery shall 
create danger." 

In that case he held that no recovery could be had for the death 
of a fireman on a passenger train caused by collision with an engine 
running light, due to the négligence of the engineer thereof. 

In the case of St. Louis, I. M. & S. Ry. Co. v. Needham, 63 Fed. 
107, II C. C. A. 56, 25 L. R. A. 833, Judge Sanborn said: 

"The line of dermrcation between the absolute duty of the master and the 
duty of the servant is the Une that séparâtes the worls of construction, prépa- 
ration, and préservation from the work of opération. Is the act in question 
work required to construct, to prépare, to place in safe location, or keep in 
repair the machinery furnished by the employer? If so, it Is bis personal 
duty to exercise ordinary care to perform it. Is the act in question required 
to properly and safely operate the machinery furnished, or to prevent the safe 
place in which it was furnished from becomlng dangerous through its négligent 
opération? If so, It Is the duty of the servants to perform that act, and they, 
and not the master, assume the risk of négligence in its performance. The 
roadbed, ties, tracks, stations, roUlng stock, and ail the appartenances of a 
well-equipped rallroad together constitute a great machine for transportation. 
It is the duty of the rallroad company to use ordinary care to furnish sound 
and a reasonably safe machine, to use due diligence to keep it in proper repair, 
and to use ordinary care to employ reasonably compétent servants to operate 
It; but when this duty is performed the duty rests upon the servants to oper- 
ate it carefully." 

And again : 

"The test of llability is not the safety of the place nor of the machinery at 
the instant of Injury, but 1 iic character of the duty the négligent performance 
of ■whlch caused the Injury. Was it a duty of construction, préparation, or 
repalr, or was it a duty of opération of the machine?" 

In that case the Circuit Court of Appeals, Eighth Circuit, held that 
no recovery could be had for the death of a fîreman on a passenger 
train caused by the négligence of the conductor of a construction train 
in leaving open a switch which it was his duty to close. 

In the case of Martin v. Atchison, T. & S. F. R. Co., 166 U. S. 
339, 17 Sup. Ct. 603, 41 L,. Ed. 105 1, it was held that no recovery could 
be had by a laborer on a hand car injured by the négligence of a sec- 
tion foreman in charge of the car and the conductor and hands on a 
work train. In the course of his opinion Mr. Justice Peckham said: 

"The eounsel' for the plaintiff has argued before us that the défendant 
must be held. responslble because the plaintiff had been dlrected by the fore- 
man under whose orders he was placed to look north while he was on the 
car, and had recelved the foreman's assurance that he (the foreman) would 
wam him of the approach of danger, and that as the foreman failed to da 
so it was the failure of the défendant to do something which it was bound 
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as a master to do In lurtherance of the obUgation it was under to see tUat 
the plalntUt had a reasonably safe place In which to perform his work. 
We do DQt percelve that the doctrine as to the duty of the master to fumish 
a saîe place for the servant to work in has the slightest application to the 
facts of thls case. There is no Intimation in the évidence, nor Is any claim 
made, that the hand car upon wUch the plalnttff was riding was not prop- 
erly equipped and In good repalr, and In every way fit for the purpose for 
vi^hlch It was used. It was a perfectly safe and proper mode of transit in 
and of Itself from the station at AlbuaUergue to the point where the plaintifC 
was golng to work. The négligence of the section foreman In failing to note 
tbe approachlng train and to glve the proper warnlng, so that the car might 
be taken from the track, was not the neglect of any duty which as master 
it owed tbe plaIntifC. If the car were rendered nnsafe, it was not by reason 
of any lack of diligence on the part of the défendant in providlng a proper 
car, but the danger arose simply because a fellow servant of the plaintilï 
falled to discharge his own duty in watching for the approach of a train from 
the south." 

And in the récent case of Brady v. Chicago & G. W. Ry. Co., 114 
Fed. 100, 52 C. C. A. 58, 57 L. R. A. 712, Judge Sanborn said : 

"It Is the duty of the rallroad company to use ordlnary care to furnish a 
reasonably safe rallroad machine; to exercise reasonable diligence to keep 
it in repair; to use ordlnary care to employ a sufflcient number of reasonably 
compétent servants to operate It; to establlsh reasonable rules for, and to 
exercise proper supervision of, its opération. But when this duty is per- 
formed an equally positive duty rests upon the servants to keep the great 
machine from becoming dangérous by their opération of It, and to work it 
wlth reasonable care." 

In that case the Circuit Court of Appeals, Eighth Circuit, held 
that no recovery could be had for the death of a foreman of a switch 
crew of the défendant, in charge of a train composed of an angine, 
tender, and caboose backing in the nighttime through the yard of the 
St. Paul Union Depot Company, stationed on the forward end of 
the caboose as it backed in the darkness, and whose death was caused 
by the train colliding with a refrigérator car standing on a transfer 
track of the company called a "dead track," which the train took in- 
stead of going around it, because the switch lights were green, there- 
by indicating that the dead track was clear. 

The principle announced and applied in thèse cases is reasonable, 
and it is incumbent on us to follow them, and apply that principle to 
this case, if applicable to it. Hère what rendered the track unsafe 
was the présence on track No. i of the cars with which plaintifif's 
train collided, left there presumably by some employé or employés 
connected with the opération of trains thereon, and the engineers 
and conductor of his train were led to take that track because of the 
direction of the yard master at Twentieth street, who had charge of 
the yard where it was located, communicated through the yard mas- 
ter at Penn street yard, and of the assurance of the latter, accord- 
ing to plaintilï's contention, that said track was open and clear. No 
complaint is made of any lack of care in constructing or maintaining 
the track at the place of injury. The sole complaint is of lack of care 
in permittjng the cars to be there, and in directing plaintifif's train 
to go there with the représentation that the track was clear. This 
lack of care was in the opération of the railroâd. The employés guilty 
of it were employés connected with the opération thereof. They 
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were fellow servants, therefore, of plaintiff in this matter, and no re- 
covery can be had for the injury he received because of their négli- 
gence. 

It is urged by counsel for plaintiff that the yard master should be 
held to hâve been a vice principal and not a fellow servant of plaintifï, 
on the ground that he was the head of a great department of the de- 
fendant, under the holding in the case of Baltimore & Ohio R. R. Co. 
V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L,. Ed. 772, that a head 
of such a department of a railroad company is a vice principal, and 
not a fellow servant of the employés subject to him. Their line of 
reasoning is this : It has been held that a train dispatcher is a vice 
principal, as the head of a great department. A yard master may be 
said to be a train dispatcher in relation to the trains being operated 
in his yard, inasmuch as he has control of their running therein. The 
décisions are not uniform that a train dispatcher is a vice principal 
within the Baugh Case, though the decided weight of authority is to 
that efifect. 3 EUiott on Railroads, § 1322. This court has held 
that he is. B. & O. R. R. Co. v. Camp, 13 C. C. A. 233, 65 Fed. 
952 ; Felton v. Harbeson, 104 Fed. 737, 44 C. C. A. 188. 

But the Hkeness between the train dispatcher and the yardmaster 
in the matter of having direction of the running of trains, in so far 
as it exists, is not sufficient of itself to justify classing the latter with 
the former as a vice principal. And this court has so held in the case 
of Cincinnati, N. O. & T. P. Ry. Co. v. Cray, loi Fed. 623, 41 C. 
C. A. 535, 50 L. R. A. 47. 

In the case of Thomas v. Cincinnati, N. O. & T. P. Ry. Co. (C. 
C.) 97 Fed. 245, which was the former case in the lower court, Judge 
Taft said: 

"The master found that the yard master was a vice principal. I cannot 
agrée in this conclusion. It is true that the évidence shows that the yard 
master had complète control of the yard; he was made responsible for its 
condition; that he was authorized to employ and discharge men; and that 
he directed the incomlng and startlng of trains. I do not think, however, 
that under the principles laid down in the Baugh Case, 149 tl. S. 368, 13 Sup. 
Ct. 914, 37 L. Ed. 772, this would put him at the head of one of the depart- 
ments of the railroad. The nature of his duties was not at ail unlike that 
of a station agent, only that he had more men under him. He was subject 
to the orders of the superlntendeut, whose office was at the station in Som- 
erset. He was suhordlnate to the tralnmaster. It would serve no good pur- 
pose to dlsouss at length or restate the grounds of the rule whlch must control 
the fédéral courts in determining the question whether an employé is a fellow 
servant or not. They hâve been laid down with élaboration in the Baugh 
Case, already referred to, and hâve been reaffirmed from time to time by the 
Suprême Court in numerous cases. Railroad Co. v. Keegan, 1(30 U. S. 259, 
16 Sup. et. 269, 40 L. Ed. 418; Railroad Co. v. Peterson, 162 U. S. 346, 16 
Sup. Ct. 843, 40 L. Ed. 994; Oakes v. Mase, 165 V. S. 363, 17 Sup. Ct. 345, 41 
L. Ed. 746; Railroad Co. v. Poirier, 167 U. S. 48, 17 Sup. Ct. 741, 42 L. Ed. 
72; Mining Co. v. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. 390. In 
Grady v. Kailway Co., 34 C. C. A. 494, 92 Fed. 491, decided by the Court of 
Appeals of this circuit March 7, 1899, it was held that the foreman In charge 
of the frelght-car repalr shops, the immédiate suhordlnate of the master car 
bullder, who had control of the work of car repairs — a branch of the me- 
chanlcal department of the road, at the head of whlch was the master me- 
chanlc — was a fellow servant of the workman, who, it was charged, was 
Injured through his négligence. In that case the court said: 'The Baugh 
Case has set such llmlts to the vice principal doctrine that it is exceedingly 
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difflcult tp suggest a position- outside of those of the superintendents or act- 
ing superintendents of the varions great départments of the roâd the Incum- 
bent of wbich is not to be regarded as a fellow servant of ail the other em- 
ployés. The Ross Case, 112 D. S. 377, 5 Snp. Ot. 184, 28 L. Ed. 787, it is said, 
bas nèver been expressly overraled. Tbls Is trne, but it bas been so limlted 
to Its peeuliar facts as to make It of no force as authority In any case where 
those facts are not exactly presented.' " 

The railway company was held liable in that case notwithstanding- 
the fact that the yard master was decided to be a fellow servant of 
the employé who was injured, because the company had not given 
proper instructions as to the use of an automatic switch which was 
the cause of the injury. 

It is suggested by counsel for plaintifï that the question as to 
whether the yard master was the fellow servant of plaintifï is to be 
determined by section 3 of the Ohio statute passed April 2, 1890 (87 
O. h. 149), in relation to fellow servants, because it appeared from 
the évidence that the contract of employment of the plaintifï was made 
in Ohio. The point is not well taken. The accident happened in the 
State of Pennsylvania, and in the absence of a statute there the féd- 
éral rule in relation to law of fellow servants must be applied. N. N. 
& M. V. Ry. Co. V, Howe, 3 C. C. A. 121, 52 Fed. 362; B. & O. R. 
Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772. 

It is further suggested by said counsel that advantage cannot be 
taken of the fact that the yard master was a fellow servant of plaintifï, 
because it was not pleaded by défendant that he was. But it was 
not necessary for défendant to so plead, even if it be true that in any 
case it is necessary for a master when sued for injury caused by the 
négligence of its servants to do so. Hère the plaintifï alleged that 
the order complained of had been givtn by defendant's superintend- 
ent, train dispatcher, or other of its employés under whose orders 
and directions its trains and the train upon which plaintifï was em- 
ployed were operated. The pétition, if nondemurrable, was so be- 
cause this allégation should be treated as amounting to an alléga- 
tion that the order had been given by the head of a great depart- 
ment of défendant, within the meaning of the Baugh Case. It was 
denied and put in issue by défendant. Under this déniai, it was en- 
titled to show that the order was not given by the head of such a de- 
partment, but by the yard master, a fellow servant of plaintifï. 

Our conclusion, therefore, is that the judgment of the lower court 
should be reversed for the error in refusing to give the peremptory 
instructions requested at the close of ail évidence, and the case is re-^ 
manded for proceedings consistent with this opinion. 
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THE ANSGAE. 

(CSrcult Court of Appeals, Third Circuit June 16, 1903.) 

Nos. 4, 5. 

1. Collision— Steamship and Pilot Boat— Manbcvebs for Tkansfer ov 

PiLOT. 

While it Is the rule that on the exchange of signais for a pilot between 
a steamship and a pilot boat it is the duty of both vessels to co-operate 
in maneuvers required for the transfer of the pilot without unnecessary 
risk, and of the steamer to stop her headway in due season and to the ex- 
tent necessary to such safe transfer, a pilot boat is not justifled in assumlng 
in the night that the steamer has fuUy stopped at any particular point, 
and where acting on such assumption in tuming she unnecessarily takes 
a course across the bows of the steamer and strikes her, she is in fault 
for the collision; and the steamer is not in fault because, having stopped 
her engines In due time, she was still under a slight headway at the 
time of collision. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 115 Fed. 440 

Frederick M. Brown, for appellant. 
Horace L. Cheyney, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

DALLAS, Circuit Judge. A collision occurred between the steam- 
ship Ansgar and the steam pilot boat Philadelphia, near the Dela- 
ware breakwater, upon August 21, 1901, soon after 2 o'clock in 
the morning. Both vessels were damaged. The District Court 
sustained the libel which was filed on behalf of the Philadelphia, 
and thereupon awarded substantial damages and costs. The cross- 
libel on behalf of the Ansgar was dismissed. Both decrees were 
based upon the finding that "the Ansgar was solely at fault, her fault 
consisting in not stopping her way in time, so that the pilot might be 
put aboard with safety and convenience." 

The material facts may be briefly stated. Upon the interchange 
of signais comraunicating the proposai of the Philadelphia to furnish 
a pilot, and the désire of the Ansgar to receive one, the two vessels 
proceeded towards each other for the purpose of enabling the pilot 
to be transferred in a small boat. The Ansgar's engines had been 
stopped when she was at least a quarter of a mile from the Phil- 
adelphia, but she was still slowly moving when the Philadelphia, which 
had then attained a position upon the starboard side of the Ansgar, 
and at a sufficient distance from her, undertook to approach her 
in a circular course, not, as we believe, with the intention of 
crossing the Ansgar's bow, but of placing herself alongside of and 
parallel to the Ansgar, and then lowering a small boat for convey- 
ance of the pilot. This maneuver would hâve been a safe and proper 
one if it had been adhered to and pursued without déviation. But 
it was not. Instead of continuing to move in a half circle, the Phil- 
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adelphia diverged from that course to one which rendered the col- 
lision inévitable. She struck the Aasg^r on her starboard bow 
about 12 fee^^^baft her stem. It is%aid that "the wheel of the pilot 
boat was steadied to enable her to get close enough to the steamship 
to ascertain whether the draught of the latter was such that she re- 
quired a first or second class pilot," and it may be conceded that this 
would havè been a good reason for doing what was done, if it could 
hâve been done with safety ; but that it could not be was demonstrat- 
ed by the resuit, for, as we hâve said, the collision was directly and 
inevitably caused by it. But it is nevertheless contended that the 
Philadelphia lyas not at fault, becausè, as is argued, "it was impossi- 
ble for her master to see, in the nighttime, whether the headway 
of the Ansgar was actually stopped ; but, supposing that the Ansgar 
had complied with the duty imposed in that respect, the wheel of the 
pilot boat was steadied as before Stated." This contention assumes 
that it was the duty of the Ansgar to hâve been actually stopped 
when the Philadelphia supposed her to be ; but, in our opinion, this 
assumption is unwarranted. The judgment in The City of Washing- 
ton, 92 U. S. 31, 23 L,. Ed. 600, does not support it. It was there 
said that, upon signais having been exchanged, it is proper that a 
pilot boat and a steamship should both proceed for the reciprocal 
purpose of meeting, in order that the request for a pilot may be 
compHed with ; and it is, no doubt, to be assumed that the steamer, 
when she bears down towards the pilot boat, will slow her speed, 
but that she must be stopped at any particular point at which the 
pilot boat may see fit to assume that she is standing still has never 
been decided. "Proper co-operation between the vessels necessarily 
implies a duty on the part of the steamer to make the necessary 
mâneuvers to afiford a lee for the yawl to reach the place where the 
pilot is to be receiyed, and to stop her headway in due season, and 
to the extent necessary to permit the pilot boat to sélect a suitable 
place for launching her yawl, and for the yawl to come alongside 
and transfer the pilot without unnecessary risk." That this duty 
was discharged by the Ansgar seems to us to be perfectly clear, 
and there remained nothing for her to do but "to permit the pilot 
boat to sélect and exécute her own mâneuvers." The Alaska (C. C.) 
33 Fed. 107-111. She did "sélect a suitable place," and did enter 
upon a m.aneuver which might hâve been successfully executed, but 
by departing from it she occasioned the disaster which ensued, and 
this departure was not justifîed by her unfounded supposition that 
the Ansgar had been stopped. Had the Philadelphia been lying, 
either properly or improperlj, directly in the path of the Ansgar, a 
question calling for careful considération of the décision in The City 
of Washington, supra,, would hâve been presented, but to the very 
différent circumstances of this case that décision has no application. 
The Columbia (D. C.) 27 Fed. 704 ; The Alaska (C. C.) 33 Fed. 107. 
The decrees in thèse cases are reversed, and the record in each 
of them will be remanded to the District Court, with direction to 
enter a decree dismissing the libel of John P. Virdin, part owner of 
the steam pilot boat Philadelphia, with costs, and for further pro- 
ceedings upon the cross-libel of Oscar EUefsen, master of the Nor- 
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wegian steamship Ansgar, in accordance with this opinion and with 
the practice in admiralty. 

And it is further adjudged that the costs on appeal shall be paid 
by the appellee. 



INTERNATIONAL NAV. CO. v. LINDSTROM. 

(Circuit Court of Appeals, Second Circuit. May 23, 1903.) 

No. 175. 

1, Courts— JuRrsDicTiON— Action undkr Laws oj- Otheb States. 

When, by the statute law of a state, a right of action has become 
flxed, or a légal liabillty incurred, that liability may be enforced, and 
the right of action pursued, In any court having jurisdiction over the 
subject-matter and the parties. 

3. Maritime Torts— Law Govbkning— State Statdte. 

A State statute which créâtes a liabillty or authorizes a recovery for 
the conséquences of a tortious act opérâtes as efflciently upon a vessel 
of the State when on the high seas as when physically wlthin the state, 
the vessel belng deemed a part of the territory of the state to which it 
belongs. 

3. SaME — CiTIZBNSHIP OP OWNER, 

A steamship owned by a corporation of New Jersey is a vessel of that 
state, and subject to its laws, notwithstanding its registry In New York. 

•* Wrongpul Dbath — Statutort Action por Damages— Limitation. 

TJnder the New Jersey statute giving a right of action for wrongful 
death, provlded the action is brought wlthin 12 months, such limitation 
Is of the essence of the remedy, and is controUlng in any court in which 
the action may be brought. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 117 Fed. 170. 

Henry G. Ward, for plaintifï in error. 
Franklin Pierce, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintifï entered 
upon the verdict of a jury. The plaintifï's intestate took passage 
upon the steamship St. Paul, which left the port of New York bound 
for Southampton May 16, 1900, and on the 2ist day of that month 
was washed overboard by a high sea and drowned. The St. Paul 
was owned by the défendant, a corporation of the state of New Jer- 
sey, but was registered at the port of New York. The administrator 
of the deceased brought the action upon the theory that her death 
was caused by the négligence of the défendant in allowing her to be 
on the deck of the vessel without protecting the deck with netting, 
or warning her of the danger. The assignments of error présent the 
question whether the trial judge erred in not directing a verdict for 
the défendant on the whole case because the plaintiff was not en- 
titled to recover. 
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Inastnuch as at common law the cause of action for a tortious Per- 
sonal injury does not survive the death of the person injured, there 
can be no recovery in such a case in the absence of statutory liability, 
and, as statutes hâve no extraterritorial opération, there can be no 
recovery unless the statutory liability arose withiii the territorial 
sovereignty of the state whose statute authorizes the recovery; but 
upon considérations of comity such statutes are enforced by the 
courts of other states, and, when by the statute law of a state a right 
of action has become fixed, or a légal Uability incurred, that liability 
may be enforced, and the right of action pursued, in any court hav- 
ing compétent jurisdiction over the subject-matter and the parties. 
Upon this principle it was held in Dennick v. Raiiroad Co., 103 U. 
S. II, 26 L. Ed. 439, that an action could be maintained in a fédéral 
court sitting in New York by the administrator of a deceased person 
who died in New Jersey from injuries received in that state by the 
négligence of the défendant, because by a statute of New Jersey a re- 
covery was given to the administrator upon such a cause of action. 

The territorial sovereignty of a state extends to a vessel of the 
state when it is upon the high seas, the vessel being deemed a part 
of the territory of the state to which it belongs ; and it follows that 
a state statute which créâtes a liability or authorizes a recovery 
for the conséquences of a tortious act opérâtes as efficiently upon 
a vessel of the state when the vessel is beyond its boundaries as it 
does when it is physically within the state. The inquiry in the prés- 
ent case, therefore, is whether a recovery was authorized by the stat- 
ute of the state whose territorial sovereignty embraced the steamship. 
The action was brought upon the theory that the steamship was a 
vessel of New York, and seems to hâve been decided at the trial 
upon that theory. The complaint alleged that the death of the intes- 
tate and the négligence occurred upon a vessel of that state, and 
that the plaintiff was entitled to recover by virtue of the statute of 
New York in such case made and provided. Upon the trial the 
plaintiflf was granted leave to amend the complaint by alleging that 
a statute of New Jersey provides that the administrator may re- 
cover for the benefit of the next of kin "in practically the same man- 
ner as the statute of New York," but leave was not granted to amend 
by alleging that the steamship was a vessel of New Jersey. The 
complaint was not formally amended, and the trial judge treated the 
case as founded on the statute of New York. 

It is plain that the New York statute did not reach the case, be- 
cause, inasmuch as the steamship belonged to a citizen of New Jersey, 
it was a vessel of that state, notwithstanding its registry in New 
York. The Plymouth Rock, 13 Blatchf. 505, Fed. Cas. No. 11,237; 
The Havana, 64 Fed. 496, 12 C. C. A. 361 ; Scudder v. Calais Steam- 
boat Co., I Gliflf. 370, Fed. Cas. No. 12,565 ; United States v. Brune, 
2 Wall. Jr. 264, Fed. Cas. No. 14,677; Sharp v. United Ins. Co., 
14 Johns. 201. It follows that the ruling of the trial judge was er- 
roneous, unless he should hâve taken judicial notice of the New Jer- 
sey statute, : and unless under that statute the plaintif! was entitled 
to maintain the action. By the New Jersey statute it is essential 
to a recovery in such an action that the action be commenced within 
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12 calendar months after the death of the injured person. It is be- 
cause of this provision, perhaps, that the complaint was net amended. 
As the court below should hâve taken judicial notice of this statute, 
it has been relied on in this court to sustain his ruling; and, of 
course, if the décision was right, it is not important that it was 
reached upon a wrong considération. If the statute had been called 
to the attention of the trial judge otherwise than by the statement 
that it was practically the same as the New York statute, he would 
doubtless hâve noticed (what appears by the record) that the action 
was commenced June 26, 1901. The discussion at the bar as to 
whether the statute of New Jersey gives a right of action to an 
administrator in a case where, although the wrongful act is com- 
mitted within the state, the death took place outside the state, does 
not require comment further than to observe that this is wholly a 
question of statutory construction, upon which the fédéral courts 
would follow the décisions of the highest courts of New Jersey ; and 
it does not seem to hâve been considered by the New Jersey courts. 
As the statute créâtes a new liability with a right to its enforcement, 
provided an action is brought within 12 months, the time is made of 
the essence of the right, and a fédéral court sitting in New York 
must treat it as such, and not as an ordinary statute of limitations. 
The Harrisburg, 119 U. S. 214, 7 Sup. Ct. 140, 30 L. Ed. 358; Bank 
v. Francklyn, 120 U. S. 747, 756, 7 Sup. Ct. 757, 30 L. Ed. 825; 
Whitman v. Citizens' Bank, iio Fed. 503, 49 C. C. A. 122. There 
was no évidence upon the trial tending to contradict the récital in the 
record showing that the action was not commenced within 12 months, 
and consequently the New Jersey statute afïords no support for the 
ruling of the trial judge. 
The judgment is reversed. 



HILLS BEOS. œ. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 23, 1903.) 

No. 139. 

1. CUSTOMB D0TIB8— CLASSrPICATION — HaI.VED LeMONS IN BrINE. 

Halved lemons in brine are "fruits in brine," witliin paragraph 559 
In the free Ilst of tlie tariff act of 1897, Act July 24, 1897, c. 11, Schedules 
G, N, 30 Stat. 172, 198 [V. S. Oomp. St. 1901, pp. 1651, 1683], and not 
dutlable as lemon peel preserved, under paragrapli 267, notwitlistanding 
the brine renders tlie pulp inedlble, and the only value is in the peel. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 113 Fed. 857. 

Albert Comstock, for appellant. 
D. Frank Lloyd, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. The importations in controversy are 
halved lemons in brine, the lemons having been eut in two and im- 
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mersed in brine for the purpose of arresting decay during transporta- 
tion. The effect of the brine, hoWever, does not altogether prevent 
the decay of the pulp. When they arrive more or less of it has been 
lost, depending upon the length of the voyage, and, being permeated 
by the brine, the fruity part is inedible. The question presented by 
this appeal is whether such importations are to be classified under para- 
graph 267, paragraph 559, or paragraph 627, Tariflf Act, July 24, 1897, 
c. II, Schedules G, N, 30 Stat. 172, 198, 200 [U. S. Comp. St. 1901, 
pp. 1651, 1683, 1686]. Paragraph 267 reads as foUows: 

"Par. 267. Orange peel or lemon peel, preserved, candled, or dried, and 
cocoanut méat or copra deslccated, shredded, eut or similarly prepared, two 
cents per pound; citron or citron peel, preserved, candled or dried, four cents 
per pound." 

Paragraphs 559 and 627 are provisions of the free list, and read as 
follows : 

"Par. 559. Fruits, or berrles, green, ripe or dried and fruits In brine, not 
specially provlded for In this act" 

"Par. 627. Orange and lemon peel, not preserved, candled or dried." 

Lemons unhalved, immersed in brine, clearly would not be lemon 
peel preserved, even when decayed and inedible. Even if more or less 
decayed and inedible, they would aptly come under the désignation of 
paragraph 559, and answer to the description of "fruits in brine." 
This would be so none the less, although they might be very poor fruit 
and of no value aside from the peel. 

The court below held the importations dutiable as, lemon peel upon 
the theory that when they arrived in this country they were useless as 
fruit. The judge said : "That which makes the lemon a fruit is gone, 
and nothing is left to be utilized but the lemon peel." This might be 
Sound reasoning if the peel were not a part of the frUit. It is not ordi- 
narily the valuable part, but it is as much a part of the fruit as the 
shell is the part of a nut. In United States v. Nordlinger, 121 Fed. 
690, this court recently decided that citron rind prepared by cutting 
the citron in halves and removing the pulp was a fruit within the défini- 
tion of "fruits, green, ripe or dried," under paragraph 704 of the free 
list of the tarifï act of March 3, 1883, c. 121 (22 Stat. 519). 

The suggestion that halved lemons in brine are imported merely for 
use as lemon peel, and are prepared in the form adopted by the im- 
porters to évade the duty on preserved lemon peel, has no force. 
As the court said in Merritt v. Welsh, 104 U. S. 701, 26 L. Ed. 898 : 

"Suppose this is true; has not a manufacturer a rlght to make hls goods 
as be pleasesî * • • Even if the dutles are afCected, there Is a plain 
remedy. Congress can always adopt such laws and régulations as it may 
deem expédient for protecting the interests of the govemment." 

It is questionable whether lemon peel immersed in brine is "pre- 
served" in a commercial sensé or within the meaning of paragraph 267, 
but, on the view we take of the case, it is unnecessary to décide the 
point. 

The décision of the Circuit Court is reversed. 
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OIMIOTTI UNHAIRING CO. v. NEARSEAL UNHAIEING 00. 

(Circuit Court of Appeals, Second Circuit May 23, 1903.) 

No. 169. 

1. Patents— Sdit fob Infringembnt— Rbvibw on Second AppeaI/. 

Where the questions presented on an appeal from a final decree flndlng 
InMngement of a patent do not differ in any material respect from those 
determined adversely to the appellant on a former appeal from an 
interlocutory order grantlng a prelimlnary injunction, and the membership 
of the court bas changed in the meantime, such questions will not be 
agatn reviewed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New York. 

For prior report, see ii8 Fed. 1021. 

W. B. Greely, for appellant. 

W. A. Redding and L,. C. Raegener, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. An examination of the record shows that this 
case as now presented upon an appeal from a final decree awarding 
an injunction does not difïer in any particulars favorable to the ap- 
pellant from the case as it was presented to this court upon an ap- 
peal from an order granting a preliminary injunction. 115 Fed. 507, 
53 C. C. A. 161. Ail the questions involved having been previously 
determined by this court adversely to the appellant, we think it would 
be unseemly to review them when the court is constituted by différ- 
ent judges, and that the decree should be afïirmed upon the authority 
of that décision. 

1 1. Previous adjudications as to valldity and construction of patents, effect 
In Circuit Court of Appeals, see notes to National Cash Eegister Oo. v. Ameri- 
can Cash Reglster Oo., 3 C. C. A. 565; Electric Co. v. Railway Co., 27 C. 
0. A. 427; Emigration Co. v. Gallegos, 32 O. C, A. 475. 
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LOCKHARD et al. v. ASHBR LUMBER CO. et aL 
(Circuit Court, B. D. Kentucky. March 9, 1903.) 

1. State Lands— Validitt of PATKirT--KBNTUCKT Statut». 

Rev. St Ky. 1852, c. 102, whlch went into efEect July 1, 1852, and re- 
malned In force until December 1, 1878, prescrlbéd the method of ob- 
talnlng tltle to the public lands of the state f rom the countles to whlch 
they had been prevlously donated, whlch was by purchasing an order 
from the county court authorizing the entry and survey of a tract, whlch 
could not exceed 200 actes, maklng entry of a description of such order 
In the surveyor's book, caùslng a survey to be made by the surveyor, 
who was required to survey each entry in turn and to make a plat and 
certiflcate, whlch, with the order, must be filed wlth the reglster, and the 
issuance of a patent thereon. Beld, that such act dld not authorlze the 
unltlng of two or more entrles In one survey, one purpôse of limltlng the 
orders to 200 acres each belng to require surveys in small tracts, to avold 
the danger of overlapplng or of Incloslng smaller grants, and that a 
patent for a larger quantlty of land than 200 acres, whlch shows but a 
single Survey, is without authorlty of law and void on Its face, and 
may be collaterally Impeached. 

2. Fbderai, Courts— Following State Décisions— Dicta. 

While a fédéral court Is bound by the décisions of the hlghest court 
of a State construlng a state statute, an expression of opinion by such 
court upon a question not Involved in the ascertalnment of the rlght or 
tltle in question between the parties, and whlch is therefore merely a 
dictum, is not a décision; , and, where the question is directly presented 
to a fédéral court, It Ib bound to e^Èercise its independent judgment 
thereon. 
8. Patent for Lands— Coliatbsal Attack. 

Where a complalnant Is seeklng aflarmative relief, based upon a patent 
to land, défendant may attack the validlty of such patent by demurrer, 
on the ground that it is void on its face, without first sbowing that he 
bas an interest in the land. 

In Equity. Suit to quiet title. On demurrers to bill. 

Holt & Alêxander and Morris & Newberger, for plaintiffs. 
Beckner & Jouett, W. B. Dixon, J. H. Tinsley, and Breckinridge & 
Shelby, for défendants. 

COCHRAN, District Judge. This is a suit in equity to quiet the 
title to a tract of land in Harlan county, Ky., containing 40,400 acres. 
The plaintifïs' daim thereto is based upon a patent issued November 
4, 1873, to C. O. Lockhard, their devisor. It is set forth in the bill 
and filed as an exhibit therewith.* Certain of the défendants hâve de- 
murred, and certain others hâve answered, and to a portion of the an- 
swers the plaintiffs hâve filed exceptions. The ground of demurrer 
is also relied on in said portion of the answers, so that the demurrers 
and exceptions raise the same questions. 

H 2. State laws as rules of décision in fédéral courts, see notes to Spôkane 
FaUs & N. Ry. Co. v. Zlegler, 9 C. 0. A. 548; Wllson v. Perrin, 11 C. 0. A. 
71; mil V. Hlte, 29 C. C. A. 553. 

1 3. Décisions of land department, their conclusiveness and effect, see notes 
to Hartman v. Warren, 22 C. O. A. 38; Carson City Gold & Silver Min. Co. 
V. North Star Min. Co., 28 C. C. A. 344. 

• The patent glves a boundary of 78,262 acres, and excepts therefrom 37,862 
acres theretofore patented without description thereof, leavlng 40,400 acres 
as the quantlty of land covered by the patent. 
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The ground of demurrer is that the vacant land statute of Kentiicky, 
in existence when said patent was issued, did not authorize the issu- 
ance of a patent for a greater quantity of such land than 200 acres, 
and, as an inspection of said patent shows that it covers a much larger 
quantity, it is void on its face, and plaintiflfs' devisor acquired no title 
thereunder. That statute was chapter 102, p. 430, of the Revised 
Statutes of Kentucky, which took effect July l, 1852, and continued 
in force, save as aflfected by subséquent amendments, until December 
I, 1873, a few days after the issuance of said patent, when the Gen- 
eral Statutes went into efïect. Section 3 thereof is in thèse words : 

"Any person who wishes to appropriate any vacant and unappropriated 
lands may, on application to the county court of the county in which the 
same lies, and paying at such price as the court may allow, not less than flve 
dollars per hundred acres therefor, obtain an order of court authorizing him 
to enter and survey any number of acres of such land In the county, not lésa 
than twenty-flve nor more than two hundred. 

"(1) The party obtaining such order may, by an entry in the surveyor's 
book of the county, describing the same, appropriate the quantity of land it 
calls for in one or more parcels, as he may thlnk proper. 

"(2) The surveyor shall survey the entries in the succession in which the 
same are made, bounding the same by plainly marked trees, stones, or stakes, 
notlng where it blnds on a water course, or the marked liie of another sur- 
vey, giving names. It shall be made in the présence of two disinterested 
housekeepers as chainmen, whose names must be placed at the bottom of the 
plat and certiflcate. 

"(3) Such survey must be made withln two months from and after the 
date of the entry. 

"(4) A plat and certiflcate of the survey must be made out by the surveyor 
and recorded in hls books, and the original thereof, and a copy of the order 
of court under which it is made, must be deposited in the register's office 
within four months after the survey is made. 

'(5) A patent may issue on the survey within three months after a plat and 
certiflcate thereof and a copy of the order are flled in the register's office. 

"(6) When a survey bas been carried into grant, the reglster shall write 
across the face of the order on which the survey was made, 'Satlsfled,' and 
sign his name thereto. 

"(7) The légal title of the land shall bear date from the time of making 
the survey. 

"(8) None but vacant land shall be subject to appropriation under this 
chapter. Every entry, survey, or patent, made or issued under this chapter, 
shall be void so far as it embraces lands prevlously entered, surveyed or 
patented. 

"(9) A plat and certiflcate of survey shall be assignable, and the assign- 
ment thereof shall authorize a patent to issue thereon to the assignée. 

"(10) The reglster may receive plats and certiflcates of survey after the 
expiration of the time herein allowed for retuming the same; but, in such 
case, the légal title shall take effect only from the date of the patent 

"(11) No land shall be subject to appropriation under this chapter that bas 
reverted to the commonwealth by escheat, or bas been forfeited for an omis- 
sion to list the same for taxation, or for falling to pay the taxes thereon, or 
which has been once patented and the title of the same bas in any way 
become again vested in the commonwealth." 

None of the amendments to said section hâve any bearing on de- 
fendants' said claim, except in so far as they may aid in the proper 
interprétation of the relevant portions thereof. Said section pre 
scribed a graduai process, consisting of four separate and distinct 
stages, by which one desiring to acquire title to vacant land in any of 
the counties of the state might do so. Those stages were : An order 
123^.-31 
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of the county court of the county in which the land lay, entered of 
record, authorizing the éntry and survey thereof, purchased by said 
perspn'from said court; anentry, pf a description of said order in the 
survey or 's book of the county; a sutvey by the surveyor, a plat and 
cértifjcate thereof to be prepared by him and thereafter deposited, with 
a copy of said order, in the register's office ; and à patent. In short, 
the order was the initial stage ; the entry and survey were interme- 
diate stages, and the patent was the final stage. With the order, said 
perspn acquired a valid claim to vacant land, which, as it passed 
through the intermediate stages, into the final one, grew in intensity. 
The order was a float, the entry an appropriation or ségrégation, the 
survey a délimitation, and the patent a conveyance. At its initiation 
suchraclaim was limited in extent. It could notexceed 200 acres of 
such land, for it was expressly provided that an order could be ob- 
tained for only such quantity; and the question which défendants' 
contention, that under said statute a patent could not issue for a 
greater quantity, présents, is whether it was possible thereunder for a 
claim to vacant land, as it passed through thèse varions stages, to 
gfow extensively, as well as intensively. It is certain that it could 
not sb grow in enteririg upôn the first intermediate stage, to wit, the 
entry ; for the entry was but a description of the order, and amounted 
only to an appropriation of the quantity of land which it called for. 
If it could so grow at ail, it must hâve been as it entered upon the 
éecond intermediate stage, the survey, or the final stage, the patent; 
and it could only so grovy there by the union of two or more entries 
in one survey, or two pr more surveys in one patent. So that the 
question involved in défendants' contention, when we get to the bot- 
tom of the matter, is whether or not the statute authorized the union 
of two or more entries in one survey, pr two or more surveys in one 
patent. It is certain that it did not authorize such a union of two or 
more entries, or of two or more sufveys, when held by différent per- 
sons. If it authorized any union at ail, it was only a union of two or 
more entries, or of two or more surveys, when held by one person. It 
is certain, further, that it did not expressly authorize either of said 
unions. If it authorized either at ail, it did so impliedly. 

First, then, as to whether the statute impliedly authorized the union 
of two or more entries, when held by one person, in one survey. This 
question présupposes that it authorized one person to acquire two or 
more entries which could be so .united. Of this, however, there is, 
on the merits of the question, at least, some doubt. If such authority 
existed, it, too, was an implied, and not an express, oile ; and the sole 
ground for implying it was that there was no express prohibition 
against it. This, perhaps, was sufficient ground therefor, unless there 
is something in the letter of the statute, or the object which the Légis- 
lature intended to accomplish by some provision thereof, to indicate 
an ii;itention on its part that such authority should not exist. There 
were. but three possible ways in which one person could hâve acquired 
two or more entries. under said statute, to wit : By purchasing two or 
more orders from the county court and making entries in pursuance 
of them ; by succeçding in whole or in part to two or more entries, or 
two or more orders, as heir or devisee, and, if the succession related 
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to orders, making entries in pursuance of them ; and, lastly, by pur- 
chasing, in wliole or in part, two or more entries from the persons who 
made them, or two or more orders from the persons who purchased 
them from the county court, and making entries in pursuance of them. 
In the letter of the statute, an indication may be found of an intent on 
the part of the Législature that neither orders nor entries should be 
assignable, and that, therefore, one person should not hâve authority 
to acquire two or more entries in the last way suggested. As, for in- 
stance, it was expressly provided by subdivision 9 of said section that 
a plat and certificate of survey should be assignable, and that upon the 
assignment a patent should issue to the assignée. This provision 
may be regarded as containing an implicit négative that neither an 
order nor an entry should be assignable, upon the ground that, if the 
Législature had intended that either should be, it would hâve so pro- 
vided, the same as in case of a survey; and the efïect of the omission 
so to provide may be claimed to be strengthened by the considération 
that, though the vacant land laws of Kentucky hâve always contained 
an express provision in regard to the assignment of vacant land claims, 
such provision had not always been limited to the survey. 

The act of 1815 (Acts 1814-15, p. 402, c. 249, § 12), the first act 
authorizing the acquisition of such lands generally, and modeled after 
the Virginia land laws, contained, the same as did those laws, an ex- 
press provision to the efïect that warrants and plats and certificates of 
survey should be transférable by assignment. This act was succeeded 
by the act of 1835 (Acts 1834-35, p. 359, c. 875), which in turn was 
succeeded by the act in question. This act of 1835 was the first act 
to vest title to such lands in the various counties of the state, and au- 
thorize the county courts thereof to dispose of same for county pur- 
poses. It did away with warrants, and contained no provision for 
entries. The only stage in advance of the survey, which it prescribed 
as a part of the process of acquiring title to such lands, was an order 
of the county court directing the surveyor to survey the quantity of 
land sold, and return a plat and certificate thereof to the court, to be 
recorded and a copy deposited with the register as his authority for 
issuing the patent. It was provided therein that the surveys thereby 
provided should be assignable. In thus limiting the provision in rela- 
tion to the assignment of a vacant land claim to the survey, as the act 
of 1835 and the statute in question did, some ground for inferring a 
change of intent as to the particular stage of its growth at which a 
vacant land claim should be assignable may be found. 

It may be claimed, however, that the décision of the Kentucky 
Court of Appeals in the case of Hart v. Benton, 3 Bibb, 420, that a 
settlement under the Virginia land laws was assignable, though those 
laws, as did the act of 1815, omitted to provide expressly that any entry 
or a certificate to an actual settler, answering to a warrant, should be 
assignable. But it so held, because warrant entries, certificates to 
such settlers, and settlement entries, though not within the letter of 
the statute, were within its spirit. The indication of this as to warrant 
entries is referred to by Judge Logan, who delivered the opinion of 
the court, in thèse words : 

"Upon the reason and policy of the law there can be but little doubt. The 
object of the Législature was obviously to authorize the transfer of claims to 
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iands; and when. in advancement of this poUcy, It provlded that warrants 
or certlflcates of survey mlght be assigned, It seemed necessarlly to Involve 
the rlght to transfer the claim at any intèrmedlate stage. For the transfer 
of the right In a warrant, wtiether before or after the entry, In virtue of it 
would transfer to the assignée simllar power over it; for, if the warrant 
were located, he mlght wlthdraw and re-enter the same, so that the same 
effect would beproduced." 

The indication of it as to certificates of actual settlers and settlement 
entries made by them is referred to by Judge Logan in thèse words : 

"The law, Uterally taken, does not embrace settlement rlghts until after 
they had been surveyed; for warrants were not requlred in the case of set- 
tlement entries. The certlflcate of the court of commissioners operated, how- 
ever, as the warrant upon whlch the claim should be entered; and yet it 
cannot be presumed that the liCglslature intended to authorize the transfer 
of treasury claims merely, yhile settlements, to wMch a préférence was glveu, 
should be held not transférable previous to surveying." 

In the statute in question, however, there is an entire absence of 
any such indication that it was within the spirit of that statute that 
vacant land, claims should be assignable at an earHer stage than that 
expressly proyided, to wit, the survey. 

Another indication to the same effect may be found in the provision 
of subdivision l of the section that the entry may be made by the party 
obtaining the order from the county court. This may be considered 
as excluding the idea that an entry can be made by any one else, as, 
jfor instance, by an assignée of the order, on the principle of statutory 
interprétation that, when a statute provides how or by whom a thing 
may be donc, it excludes the idea that it may be done in any other way 
or by any other person — a principle oftenest applied to statutes creat- 
ing a liability and providing a remedy for its enforcement. PoUard 
V. Bailey, 20 Wall. 520, 22 L,. Ed. 376. If it does exclude the idea that 
an entry may be made by the assignée of an order, then orders were 
not assignable, and, if orders were not, it is not likely that entries 
were. 

Then, as to whether there is an3d:hing in the letter of the statute indi- 
cating an intent that one person could not purchase two or more or- 
ders from the county court, and make entries in pursuance of them, 
and, therefore, that he should not hâve authority to acquire two or 
more entries in this way, two matters may be referred to. It may be 
urged that the mère fact that the statute limits an order and entry to 
200 acres is, in and of itself, an indication of such intent. For why, 
it may be said, limit an order and entry to that quantity, if it was per- 
missible for one person to acquire any number of acres by purchasing 
from the county court as many orders, and making entries in pursu- 
ance of them, as would cover the number of acres he desired to ac- 
quire? And it must be conceded that there is some force in this posi- 
tion, unless it can be shown that the object intended to be accom- 
plished by the restriction would be effectuated, notwithstanding one 
person was permitted to acquire two or more entries in this way. 
Again, it may be urged that the fact, if it be a fact, that one person 
could not acquire two or more entries by purchase of them, or of or- 
ders from others, is an indication of intent that he should not acquire 
them by making them in pursuance of orders purchased from the 
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county court. This, of course, would dépend upon the question 
whether any good reason could be shown why the Législature would 
forbid such acquisition in one way, and yet permit it in another. If 
none could be shown, then there would be room to contend that the 
intention was that they could not be acquired in any way. 

But it is unnecessary to détermine the exact efïect of thèse two con- 
sidérations upon the question whether it was the intent of the Législa- 
ture that one person should not hâve authority to acquire two or more 
entries in this way. For the Court of Appeals of Kentucky, in the 
case of Register v. Reid, 9 Bush, 103, has decided that the statute did 
authorize one person to acquire two or more entries in this way. The 
grounds upon which it was so held were that the object intended to be 
accomplished by the restriction would be effectuated without limiting 
one person to obtaining one order from the county court, and making 
an entry in pursuance thereof ; and the land department of the state 
had so construed the statute from its enactment until that controversy 
arose, over 20 years thereafter. The décision, it is true, was by a di- 
vided court, and Judge Burnam, in the récent cases of American Ass'n 
V. Innis, 60 S. W. 388, and Uhl v. Reynolds, 64 S. W. 498, seems to 
indicate some doubt as to whether it was correctly decided. In the 
former case he said: 

"However much we might be inclined to dissent from the vlews expressed 
in that opinion as an original proposition, it must be regarded as settled law, 
as vast pecunlary transactions hâve been made on the falth of it, and any 
departure therefrom would involve in ruin many innocent purchasers of va- 
cant land talten up exactly as It was in that case and this one." 

In the latter one he said : 

"Whlle this opinion has been more or less criticised by the profession, It has 
been uniformly foUowed by this court in numerous subséquent décisions, and 
vast property rights hâve been acquired on the faith of it, and any departure 
therefrom at this late day would involve in ruin many innocent purchasers of 
vacant land taljen up as it was In this case." 

But whilst this is so, and though we think Judge Burnam is mis- 
taken in saying that it has been followed by said court in numerous 
subséquent décisions — that in the case of American Association v. 
Innis being the only one which we hâve been able to find — yet that 
case has never been reversed, and has been followed by said case. We 
must accept it, therefore, as setting forth the settled conviction of the 
Court of Appeals as to the true construction of the statute in this par- 
ticular, and are bound by it. 

Then, as to the other possible way in which one person could ac- 
quire, in whole or in part, two or more orders or entries — to wit, 
by succession — we hâve this to say : There is nothing in the statute 
indicating the intent of the Législature on this subject one way or the 
other, except in so far as what has already been referred to may be 
thought to hs.ve a bearing thereon. But as orders and entries were 
valid vacant land claims, and therefore property rights, it may be 
too much to say that one could not hâve succeeded to them by in- 
heritance or devise. It is possible, even, that the mère fact that they 
were property rights should hâve a controUing influence on their 
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assignability, notwithstanding the considérations already adduced as 
having a leàning against it. And this fact, in connection with the 
express provision that surveys were assignable, showing that, at least 
at that stage of the growth of vacant land claimsy one person could 
acquire any number of them, and the further possible fact that it did 
not contravene the object intended to be accomplished by the restric- 
tion to 200 acres, may be sufficient to justify a holding that one person 
under the statute was impHedly authorized to acquire and hold two or 
more entries in either of the ways suggested — so that it was possible 
for one person to acquire two or more vacant land claims of not ex- 
ceeding 200 acres at any stage of their growth in intensity. 

But it does not fbllow from this that the statute impliedly authorized 
one person, who.had acquired two or more entries in either of the 
three ways suggested, to unité them in one survey. Three reasons 
occur to us for holding that it did not so authorize them to be so 
united. One is the express requirement, in subdivision 2 of the sec- 
tion, that the entries should be surveyed by the surveyor "in the suc- 
cession in which the same are made." Applying the principle hereto- 
fore referred to, that when a statute provides how a thing shall be 
donc, it excludes the idea that it can be donc in any other way, this 
requirement excludes the idea that entries can be surveyed in any other 
way than in the succession, in whiçh the same are made, as, for in- 
stance, togethef. It canriot be cl^irhed that the requirement that en- 
tries shall ;be surveyed in succession applies only to entries held by 
dififerent persons; for "the requirement is gênerai, and applies, there- 
fore, to ail entries, whether held by différent persons or by one persofi. 
Another reason is the fact that the survey,. as well as the entry, is pre- 
scribed to be made under the authority of the order. The terms of 
the order made by the county court, according to the provisions of the 
statute, shbiild contain an authority to thé person obtaining it both to 
enter and survey the quantity of land it called for. It would seem, 
therefore, that the survey could not exceed the authority under which 
it was made. If a survey contained 400 acres, there could be no au- 
thority for such a survey in any order obtainable ; for each order was 
limited to 200 acres, and an authority to survey two separate tracts 
of 200 acres each was not an authority to survey one tract of 400 acres. 
As, then, the entry was limited by the order, so was the survey. The 
final reason is that interpreting the statute to impliedly authorize two 
or more différent entries held by one person to be united in one sur- 
vey frustrâtes, if it does not actually defeat, the only possible objects 
that can be assigned for the Legislature's limiting an order and entry 
to not exceeding 200 acres. That the object intended to be accom- 
plished by a statutory provision is one of the strongest, if not a con- 
trolling, considération in interpreting its true meaning, is everywhere 
recognized. The law to this efïect is thus stated in Fédéral Statutes 
Annotated, vol. i, p. xxvii: 

"In the construction of a statute, that exposition ought to be adopted 
■which carrles Into effect the; true intent and object of the législature in its 
enactment 'Courts should ever lean to that interprétation of a statute which 
•Would further the object of the législation, in préférence to a construction 
based on purely artiflclal mies.' An Interprétation which defeats any of the 
manif est purposes of the statute cannot be accèpted." 
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We can conceive of but four possible objects that the Législature 
could hâve had in view, and intended to accomplish, in restricting an 
order or entry to 200 acres. One is that it was in order to hâve 
enough vacant land to go around amongst those desiring it, and pré- 
supposes that applicants were numerous and vacant land not over- 
abundant. If such was its object, then it could not hâve been the in- 
tent of the Législature that one person could obtain two or more or- 
ders and make two or more entries, and it would not hâve contravened 
the object of the statute to hold it authorized the assignment of an 
order or entry, and the union of two or more entries in one survey. 
For that object would be accomplished by the single requirement that 
one person could obtain but one order and entry, including not more 
than 200 acres. It was to accomplish this object that the rules adopt- 
ed by the California miners, enforced by the local courts, enacted into 
statute, and forming the model after which the Fédéral statutes in rela- 
tion to the acquisition of title to mining lands were framed, limited a 
miner to a single location of a limited extent; the location ansvver- 
ing to an entry under the statute in question. That being the sole 
object of the restriction of a location by thèse rules and subséquent 
statutes, a location was held to be assignable, and any number of them 
could be included in one survey and patent. Mr. Justice Field, in 
Smelting Co. v. Kemp, 104 U. S. 636, 26 L. Ed. 875, thus alludes 
to this feature of those miners' rules, and the efifect of it, in view of its 
object : 

"Soon after the diacovery of gold In California, as Is well known, there 
was an immense immigration of gold seekers into that territory. They spread 
over the minerai réglons and probed the earth in ail directions in pursuit of 
the precious metals. Wherever they went they framed rules prescriblng the 
conditions upon which mining ground might be taken up; in other words, 
mining clalms be located, and their continued possession secured. Those 
rules were so framed as to give ail immigrants absolute equality of right and 
privilège. The extent of ground which each might locate — that is, appropriate 
to himself — was limited, so that ail might, in .the homely and expressive lan- 
guage of the day, hâve an equal chance in the struggle for the wealth there 
buried in the earth. But a few months' expérience in the precarious and 
toilsome pursuit drove great numbers of the miners to seek other means of 
livelihood and fortune, and they therefore disposed of their claims. They 
never doubted that their rights could be transferred, so that the purchaser 
would hold the clalms by an equally good title. Their transférable character 
was always recognlzed by the local courts, and the title of the grantee en- 
forced. Many individuals thus became the possessors of claims covering 
ground taken up by différent locations, and the amount which each person, 
or an association of persons, might acquire and hold, was only limited by bis 
or their means of purchase." 

But it has never been claimed by any one, and there seems to be no 
room for holding, that such was the object the Législature had in view, 
and intended to accomplish, by the express restriction upon an order 
and entry contained in the statute in question. 

Another conceivable object is that it was for the purpose of inviting 
and encouraging the actual settlement and occupancy of vacant lands, 
by limiting the quantity to no more than would be reasonably neces- 
sary for the use of one actual occupant; in other words, to increase 
the .population of the state. If such were the sole object of the re- 
striction, it would be subserved by construing the statute not to au- 
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thorize one person io acquîre more than one order and èntry, and 
would not be seriously, if at ail, affected by holding that entries were 
assignable and could bé united in otté survey under the statute. This 
was the object which was pressed upon the Court of Appeals of Ken- 
tucky in the case of Register v. Reidi and which it was claimed would 
be frustrated, if not defeated, by a construction of the statute which 
would allow one person to bbtain more than one order and entry. 
But the Court of Appeals in that case denied that such was the object 
of the restriction, and it does not sèem to us that there is any good rea- 
son for holding that it was. 

If, then, the Législature must hâve had some object in view in 
restricting an order and entry to 200 acres, and there are but four 
conceivable objects which it could hâve had in view, and neither of the 
two already referred to could hâve been had in view, it follows that the 
true object of said restriction must hâve been one or both of the other 
two. 

One pf thèse is that it' was for the purpose of increasing the revenue 
of the state. The act of 1835, as has been heretofore stated, vested 
the titlc of the vacant lands of the state in the various counties there- 
of, and authorized the cotmty court to sell and dispose of them for 
county purposes. No restriction whatever was placed therein upon 
the quantity of land which might be sold to any one person, and it ex- 
pressly provided that the "register should issue the patent without 
fee." The Revised Statutes allowed the county courts still to sell the 
lands and get the proceeds of sale ; but they made the restriction in 
question, and by section 14, art. 2, chapter 83, thereof, fîxed the cost of 
a patent at $3.25, which went into the state treasury. 

The remaining possible object is that it was for the purpose of pre- 
venting, as far as possible, the conflict and confusion of boundaries 
and claims which might arise from- including in grants of large quanti- 
fies of land smaller entries and surveys, for which patents may hâve 
already issued, or, in other words, the overlapping of patents. This 
was held to be the true object of the restriction by the Court of Ap- 
peals of Keptùcky in the case of Register v. Reid. It is entirely rea- 
sonable to conclude that the Législature had in view both thèse ob- 
jects in making said restriction. -They présuppose that the objection 
of the Législature was not only to a vacant land claim starting with a 
greater extent than 200 acres, but to its increasing in extent at any 
stage of its growth, and both would, therefore, be frustrated, if not de- 
feated, by a holding that the statute authorized two or more entries 
to be united in one survey. Take, for instance, the patent involved 
herein. As shown by counsel for défendants, if 202 separate patents, 
of 200 acres each, had been issued for the 40,400 acres included in 
that patent, the revenue to riie state would hâve been $656.50 instead 
of $3.25. Then as to the other object. It is readily seen that if, in- 
stead of running a single boundary of 78,262 acres, which, in the pat- 
ent, consistée of the lines of Clay, Perry, and Letcher counties, and the 
ridge of Fine Mountain, the unpatented portion thereof, containing 
40,400 acres, had been divided into surveys of 200 acres each, how 
niuch less chance would there hâve been of the patent including the 
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grant or claim of others, and of a confusion and conflict of boundaries 
between them. 

Thèse two possible objects of the statute would not be contravened 
or afïected in the slightest particular by a holding that one person 
could acquire two or more entries by obtaining orders from the county 
court, and making entries in pursuance of them, or by a holding that 
orders and entries were assignable. They would only be afïected by 
a holding that two or more entries could be united in one survey. 
Thèse three several considérations constrain us to hold that the stat- 
ute did not impliedly authorize two or more entries held by one person 
to be united in one survey. 

How, then, as to the union of two or more surveys in one patent ? 
Of course, if the statute impUedly authorized this, it could only be 
donc by keeping the several surveys separate and distinct in the 
patent. By no possible process could the several surveys be con- 
verted by a union in the patent into one. If, then, the patent shows 
but a single survey, there has not been a conversion of several sur- 
veys into one, but a union of two or more entries in one survey. In 
this case, therefore, as the patent shows but a single survey, it shows 
a union of two or more entries in one survey, and not a union of two 
or more surveys in the one patent. We are, therefore, not concerned 
in this case with the question whether the statute authorized the union 
of two or more surveys in one patent. None of the considérations 
which hâve led us to the conclusion that the statute did not authorize 
the union of two or more entries in one survey can be adduced in favor 
of the position that it did not authorize the union of two or more sur- 
veys in one patent, save the last, and.it only in so far as the object in 
relation to state revenue is concerned. That object would be afïect- 
ed by such a holding. 

We hâve thus undertaken to interpret the statute in the particulars 
concerned in the light of its phraseology and purpose. That the in- 
terprétation we hâve arrived at in the matter of the union of two or 
more entries in one survey is correct fînds support in an additional 
considération, to wit: That such was the interprétation of the stat- 
ute by the Législature, as evidenced by two subséquent acts, one of 
which in efïect was, and the other of which expressly purported to be, 
an amendment thereof. The one was passed March g, 1872 (i Acts 
1871-72, p. 562, c. 487), and "validated, legalized and confirmed" ail 
surveys for a greater number of acres than 200 to one person then on 
file, or which might be fîled within 60 days thereafter, in the register's 
office, for any land located, entered, and surveyed in the counties of 
Lawrence, Martin, Floyd, Pike, Perry, Clay, Letcher, Bell, and John- 
son. The other was passed March 27, 1872 (i Acts 1871-72, p. 74, 
c. 827), and authorized the register of the land office to issue patents 
to persons who had surveyed, or might thereafter survey, vacant and 
unappropriated lands in the counties of Greenup, Lawrence, Pike, 
Floyd, Laurel, Letcher, and Clay, for any number of acres so surveyed 
and appropriated. Neither of thèse acts embraced the county of Har- 
lan, but they are évidence of législative opinion that the law as it stood 
when said amendments were passed, which was the statvite in question, 
did not permit a survey for a larger quantity of land "than 200 acres; 
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that is, a single entry. Possibly the effect of this considération îs 
somewhat weakened by the preamble to the first of said two acts, 
which recites as the occasion of its passage the fact that : 

"Varlous persons In thls commonwealth hâve bought county court land war- 
rants for à greater number of acres than 200 to one person, and caused same 
to be located and surveyed in the countles of Lawrence, Floyd, Pike, Perry, 
Letcher, Clay, Martin, Bell, and Johnson; and * • » doubts bave arlsen 
as to the validity of such surveys, and the reglster of the land ofllce bas re- 
fused to issue patents thereon." 

In so iar as this preamble évinces that the object of the act was not 
to change the law, but simply to remove doubts as to the validity of 
such surveys, it may be said to weaken this considération in its bear- 
ing on the true interprétation of the statute in the particular in ques- 
tion. The other act contains no such preamble, and is a straight-out 
amendment to the statute permitting that to be done, which, according 
to défendants' contention, was already permitted to be done by the 
statute. Our conclusion, therefore, is that there can be no doubt but 
that, under the statute in question, two or more entries could not be 
united in one survey, and that in this way a person could not obtain 
a patent for more than 200 acres. The statute clearly required that 
each entry should be surveyed separately, and we do not see how it is 
possible for anybody to reach a différent conclusion. Not a single 
considération occurs to us that can induce any one to do so. 

Havingthus considered the question on the merits, what is the state 
of the authorities bearing upon it? And, before we come to take 
up the Kentucky authorities relating thereto, we désire to direct at- 
tention to two décisions of the .Suprême Court of the United States, 
which have'been cited aS being antagonistic to the conclusion we bave 
reached. They are contained in the cases of Polk?s Lessee v. Wendal 
et al., 9 Cranch, 87, 3 L. Ed. 665, and Smelting Co. v. Kemp, 104 
U. S. 636, 26 L. Ed. 875. Neither of thèse cases involved the statute 
in question. The former involved a North Carolina statute, and the 
latter a statute of the United States in relation to mining lands. The 
claim is, however, that those statutes are sufficiently similar to the 
Kentucky statute, in the particular involved herein, to make the rea- 
soning of the court therein applicable hereto. But an inspection of 
those câSes will clearly show that the statutes therein involved are in 
no way similar to the Kentucky statute in the particular involved 
herein. In other words, each of the statutes involved in those two 
cases expressly authorized, the former two or more entries, and the 
latter two or more locations, which answered to entries when held 
by one person, to be united in one survey and patent. A décision, 
therefore, that what was expressly authorized by statute could be 
done, is certainly not applicable to a case where the statute does not 
expressly authorize such union, but there is some question and doubt 
as to whether one person could acquire two or more entries, and 
where futther right to make such union is negatived by the require- 
ment of the statute that the entries shall be surveyed in succession, 
by the provision that the survey is done under authority of the order, 
which is limited to 200 acres, and by the fact that the sole object, or 
objects, which the Législature could hâve had in view in making the 
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restriction, would be frustrated, if not entirely defeated, by allowing 
two or more entries to be so united. That in each case there was such 
express authority will now be shown. 

In the earlier case of Polk's Lessee v. Wendal, the statute involved 
was the act of April, 1784. That act contained a provision expressly 
allowing two or more persons to unité their separate entries in one 
survey. Mr. Chief Justice Marshall said : 

"It Is therefore contended that tbe court cannot extend the provision to the 
case of distinct entries belonging to the same person. For this distinction it 
is impossible to conceive a reason. No motive can be imagined for allowing 
two or more persons to unité their entries In one survey, which does not apply 
with at least as much force for allowing a single person to unité his entries 
adjoining each other in one survey. It appears to the court that the case 
cornes completely within the spirit, and is not opposed by the letter, of the 
law." 

In that case référence was made to the earlier act of April, 1783, by 
way of inducement, as leading up to a considération of the later act, 
which was the only one really involved therein. That act contained 
no provision authorizing the union of entries held by one or dififerent 
persons in one survey. Concerning that act Mr. Chief Justice 
Marshall said: 

"This act limits the amount for which an entry might be made. But the 
same person is not, in this act, forbidden to make différent entries; and 
entries were transférable. No prohibition appears in the act which should 
prevent the assignée of several entries, or the person who bas made several 
entries, from uniting them in one survey and patent. The court does not 
perçoive, in reason or in the directions of the law respecting surveys, any- 
thing which should restrain a surveyor from including several entries in the 
same survey. The f orm of surveys, which is prescribed by law, if that rule 
should be considered as applicable to surveys made on several entries united, 
may be observed, and in this case is observed, notwithstanding the union of 
several entries." 

This may be thought to be coming quite close to the case in hand. 
But in several particulars it has no application to it. In the fîrst place, 
under that statute entries were transférable by express provision, so 
that there was no question but that thereunder one person could ac- 
quire two or more entries, capable of being united in one survey by 
purchase, which fact, in absence of any express provision against it, 
had some bearing on the question as to whether one person could not 
make two or more entries. Under the statute in question, it is, to say 
the least, apart from the décision of Register v. Reid and American 
Ass'n V. Innis, very doubtful whether or not one person could in any 
way acquire two or more entries capable of being so united ; and the 
considérations heretofore referred to lean to the position that he could 
not acquire them by purchase, however it might be otherwise — a posi- 
tion that is not atïected by the décision in Register v. Reid. 

Then, again, Mr. Chief Justice Marshall, in the extract quoted, 
says that : 

"The court does not percelve, In reason or in the directions of the law re- 
specting surveys, anything which should restrain a surveyor from Including 
several entries in the same survey." 

For a surveyor, under the statute in question, to include two or 
more entries in one survey, would be to contravene the only possible 
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object which ,the Législature could hâve had in view in restricting' 
orders and entries to 200 acres, to violate the express direction of the 
statute that he shall survey tlie entries in succession, and to exceed the 
authority under which he is acting, to wit, the order of the county 
court. 

But, in addition to ail this, though Mr. Chief Justice Marshall thus 
interpreted the act of 1783, he waived his interprétation thereof in 
déférence to that of the Législature, as manifested by the later act of 
1784. Hesaid: 

"As ail laws on the same subject are to be taken together, it Is argued 
that this act (meanlng the act of Aprll, 1784) shows the sensé of the Législa- 
ture respecting the mode of surveying entries, and must be taken into view 
in expounding the varlous statutes Hpon that subject. It évinces unequivo- 
cally the législative opinion that, as the law stood préviens to Its passage, a 
joint survey of two entries belonging to the same person, or to différent per- 
sons, could net be made. The right to join différent entries In the same 
survey, then, must dépend on this act." 

We hâve somewhat the same conditions of things hère. In so far 
as the acts of March 9, 1872, and March 27, 1872, validating and au- 
thorizing surveys containing more than 200 acres in certain named 
counties, évince an opinion on the part of the Législature that, as 
the law then stood, surveys could not be made for a greater quantity, 
the position, of Mr. Chief Justice Marshall is directly in point. 

Then, as to the case of Smelting Co. v. Kemp: That case involved 
the acts ôf Congress in relation to the acquisition of title to placer 
mining lands held by the United States by persons desiring tb acquire 
title thereto, the first of which acts was passed in 1870 (16 Stat. 217, 
c. 235). Under thèse acts one person could make but one location, 
and that for not exceeding 160 acres. This provision was carried into 
the statute troin the rules ôf the California miners, and the object of it 
was to insure that there would be enough land to go around amongst 
those seekin^ it. Likewise, coming from the same source, those acts 
recognized, if they did not expressly provide, that locations were as- 
signable, so that one person could acquire two or more locations by 
purchase, though he could not acquire them by making them. This 
provision did not contravene the object intended to be subserved by 
the requirement, that one person could make but one location of a 
limited extent, but, on the contrary, was of advantage to those miners 
who were unfortunate or became discouraged. The question involved 
in that case was whether two or more locations held by one person, 
acquired by him in whole or in part by purchase, could be united in one 
survey. It was held that they could be, and the ground upon which 
it was held that this could be done was that the statute provided that 
the survey and patent should be rhade for a placer mining claim. 
Whatever then constituted a placer mining claim was expressly au- 
thorized to be included in one survey and patent, and it was held that 
a placer mining claim might be limited to a single location, but might 
also include any number of adjoining locations. In other words, it 
was held that two or more adjoining locations owned by the same per- 
son, acquired in whole or in part by purchase, constituted but a single 
placer mining claim, and, as the statute expressly provided that a 
survey and patent should be made for a placer mining claim, it ex- 
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prcssly provided that two or more locations owned by one person se 
acquired, might be included in one survey and patent, the same as if 
the statute had so provided in so many words. Mr. Justice Field said : 

"The difficulty wlth the court below, as seen In Its charge, evldently arose 
from confounding 'location' and 'mining claim,' as though the two terras al- 
ways represent the same thing, whereas they often mean very différent 
things. A mining clalm is a parcel of land containing precious métal in its 
soil or rock. A location is the act of appropriating such parcel, according to 
certain establlshed rules. It usually consista In placing on the ground, in a 
conspicuous position, a notice setting forth the name of the locator, the fact 
that it is thus taken or located, with the requisite description of the extent 
and boundaries of the parcel, according to the local custom, or, since the 
statute of 1872, according to the provisions of that act. Rev. St. S 2324 [TJ. 
S. Comp. St. 1901, p. 1427]. The location, which is the act of taking the 
parcel of minerai land, in tlme became among the miners synonymous with 
the mining claim originally appropriated. So, now, if the miner bas only 
the ground covered by one location, 'bis mining claim' and 'location' are iden- 
tical. and the two désignations may be Indiscriminately used to dénote the 
sîune thing. But if by purchase he acquires the adjoinlng location of bis 
iicighbor — that is, the ground which his neighbor has taken up — and adds it 
to his own, then his mining claim covers the ground embraced by both loca- 
tions, and henceforth he will speak of it as bis claim. Indeed, his claim may 
include as many adjoining locations as he can purchase, and the ground 
covered by ail will constitute what he claims for mining purposes, or, in other 
words; wlU constitute his mining claim, and be so designated. Such is the 
gênerai understandirig of miners and the meaning they attach to the term." 

Besides, the act of Congress of 1870 contained a provision (Act 
July 9, 1870, 16 Stat. 217, c. 235, § 12) permitting two or more persons, 
or association of persons, having contiguous claims "of any size," to 
rnake joint entry thereof. This expressly recognized that one person, 
or association of persons, might hâve claims "of any size," and 
brought the case within that of Polk's Lessee v. Wendal. As to this 
provision, Mr. Justice Field said : 

"If one individual should acquire ail such contiguous claims by purchase, 
110 Sound reason can be suggested why he should not be equally entitled to 
enter them ail by one entry, as when they were held by the original parties. 
To quote the language of the case cited [Polk's Lessee v. Wendal], 'No motive 
can be imagined for allowing two or more persons to unité their entrles in 
one survey which does not apply with at least as mucb force for allowing a 
single person to unité his entries, adjoining each other, in one survey.' " 

In addition there were two other considérations which led in the 
same direction. One of them is thus referred to by Judge Field in 

thèse words : 

"It is difflcult to perceive what object would be gained, what policy sub- 
served, by a prohibition to embrace in one patent contiguous mining ground, 
taken up by différent locations, and subsequently purchased and held by one 
individual." 

The other is referred to by him in thèse words : 

"The practice has been common for miners to consolidate, by conveyance to 
a single person or an association or company, many contiguous claims into 
one, for which only one application is made, and of which only one survey is 
had. Long before patents were allowed — indeed, from the earliest period in 
which mining for gold and silver was pursued as a business — miners were in 
the habit of consolidating adjoining claims, whether they consisted of one 
or more original locations, into one, for eonvenience and economy of working 
them. It was therefore very natural, when patents were allowed, that the 
practice of presentlng a single application, wlth one survey of the whole tract, 
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should prevall. It ,was at the outset, and has ever slnce, been approved by 
the departmelit, aM Its proprlety bas never before been questloned. Patents, 
we are infôrmea, for mining ground, of the viïlue of many millions of dollars, 
hâve been iBSuéd ugon Consolidated claims, nearly ail of whlch would be in- 
validated if the position assumed by the défendants could be sustained." 

This is SUfficient to show how far away from the case in hand this 
case is. Iij nqne Of its features is it at ail hke th^t case. The only 
thing in it that has any bearing whatever upon the case in hand is a 
référence to the fact that the revenue which the United States received 
from the issuance of patents for mining lands would not be aiïected by 
the numbet of acres that might be included in a patent. Judge Field 
said: 

"If he wishès, however, to obtain a patent, he must, in addition to other 
things, pay the government a f ee of $5 an acre, a sum that would not be 
increased if a separate patent were issued for each location." 

This implies that the question as to whether the revenue of the gov- 
ernment will be affected by the number of acres included in a patent 
under a statute like the one involved herein is of significance in the in- 
terprétation of the statute involved herein as to how many acres it 
was intended should be included in a patent issued thereunder. We 
are at a loss, therefore, to understand how it is possible for any one 
to think that either of thèse two cases, to any extent, militâtes against 
the view we hâve taken of the Kentucky statutes in the particular in- 
volved herein. 

It remains to consider any décisions of the Court of Appeals of 
Kentucky bearing upon the true interprétation of the statute in the 
particular involved herein. The only ones to which our attention has 
been directed, are the following, to wit: Register v. Reid, supra; 
Breathitt C, I. & L. Co. v. Strong, 51 S. W. 189; West v. Chamber- 
lain, 58 S. W. 584 ; American Ass'n, Limited, v. Innis, 60 S. W. 388 ; 
Uhl V. Reynolds, 64 S. W. 498 ; Nichels v. Com., 64 S. W. 448. 

We hâve alrêâdy made some références to the case of Register v. 
Reid. That case is not adverse to the position which we hâve taken. 
The sole question involved therein was whether one person could ob- 
tain from the county court two or more orders, and make entries in 
pursuance bf them. The question as to whether or not he could hâve 
two or more entries thus made by him united in one survey and patent 
was not involved therein, and could not possibly hâve been involved 
therein; for each entry had been surveyed separately, and a patent 
was asked for each survey separately. Gn the contrary, every implica- 
tion to be drawn from this case is in favor of the construction we hâve 
placed upon the statute in the particular involved herein. The fact 
that the entries had been studiously kept separate, and separate pat- 
ents were asked for each survey, and there was no intimation in the 
opinion, from beginning to end, that the entries could hâve been united 
in one survey and patent, in connection with the fact that the court 
differed as to whether oné person could obtain two or more entries at 
ail, évinces that everybody çonnected with the case thought that such 
person's ability to obtain them in the way he had was the very verge 
of what hewas able to do under the statute. But beyond this is the 
importance which the court attaches to the object had in view by a 
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statute in determining its true construction, and the further fact that 
it holds that the true object of the restriction in the statute in question 
was to prevent the overlapping of patents, and the confusion of 
boundaries arising therefrom. One can hardly refrain from express- 
ing the conviction that, if it had been involved in the case and been 
claimed that the statute impHedly authorized the union of two or more 
entries in one survey and patent, the court would hâve scouted at the 
very idea. Ail of the other cases are of récent origin. The earliest 
of them, that of Breathitt Coal, Iron & Lumber Co. v. Strong, 51 
S. W. 189, was decided May 26, 1899, not quite four years ago, and a 
Uttle over a year before the institution of this suit. The rest of them 
were decided after the institution of this suit and during the pendency 
thereof. 

In the case of Breathitt Coal, Iron & Lumber Co. v. Strong, the pat- 
ent involved was for land in Breathitt county, which was not one of the 
counties included in said acts of March 9, 1872, and March 27, 1872, 
and was for 154,800 acres, excluding 25,800 acres of patented and 
otherwise appropriated land. The patent had been issued June 15, 
1872, whilst the Revised Statutes were still in force, and its validity 
was dépendent upon the statute involved herein. It was held valid. 
The only question discussed in the opinion, delivered by Judge 
Paynter, was whether the patent was void for uncertainty, in that it 
did not identify or describe the prior grants excluded from the patent. 
It was held that it was not void on that ground. The question was 
in the case, however, whether the patent was void on the same ground 
urged herein, to wit, that it was upon a survey largely in excess of 
200 acres ; and, so far as that particular patent is concerned, that dé- 
cision is res adjudicata upon that question. It is not entirely certain 
that Judge Paynter made any référence to this question in the opinion. 
If he did so at ail, it was in saying that : 

"The only question whIch merits considération Is whether the patent is 
void by reason of its failure to describe the excluded boundaries." 

What makes one doubt whether, in making this remark, référence 
was had to this question, is that it must be held that that question cer- 
tainly merited considération, and it is hard to conceive on what 
ground it was thought that it did not. It had never been eonsidered, 
much less determined, by the Court of Appeals in any preceding case, 
so far as its published opinions show ; and its importance, and the 
arguments in favor of the patent being void on this ground, were at 
least sufficiently strong not only to make it merit, but to demand, 
considération. Yet there is reason for believing that this question 
was had in view when this remark was made. That reason is that 
it had been presented to the court by counsel for party attacking the 
patent, as their brief in the record shows. Is there any way, then, 
for accounting for the court's having this question in view, and yet 
treating it so lightly ? If there is, that way should be accepted. 

We think that there is such a way. Counsel supporting the patent 
took the position that the patent therein involved was the same patent 
which the register had been directed to issue in the case of Register 
v. Reid — the "very selfsame patent" — and in obédience to the mandate 
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therein, said patent was issued, and that, thërefore, the question as 
to the invalidity of the patent, on thç ground thaf it covered more than 
200 acres, was res judicata. This position the Court of Appeals 
must hâve taken to be correct, and, because of it, it must hâve fdt that 
it was barred from a considération of that question. The position, 
however, was certainly not welj taken. The Court of Appeals, in the 
case of Register v. Reid, did not direct any such patent to issue. 
The only patent which it in that case directed to issue was a patent for 
the 200-acre survey of the entry of the second order, obtained by the 
appellee, Reid, from the county court of Breathitt county. It is 
possible, if not probable, that before or after that décision was ren- 
dered Reid procured from said court 645 orders in ail — -a number of 
which, in addition to the two referred to in that case, were like- 
wise entered and surveyed separately — and after the case was de- 
cided, upon the idea that the décision justified it, ail the entries made 
in pursuance to said orders were united in one survey and said pat- 
ent issued therefor. It is significant of this that the land sued for 
in the case under considération was only 1,200 acres of the large 
boundary of 129,000 acres net, and that thèse 1,200 acres are de- 
scribed in the pétition in six différent boundaries, each containing 
200 acres. After the décision was rendered in that case, a pétition 
for rehearing was filed by the defeated party, and in his pétition the 
question as to the invalidity of the patent on account of its great 
acreage was brought to the front. This pétition was never acted 
upon by the Court of Appeals, as it was withdrawn by the party filing 
it before it had donc so. 

The next case was that of West v. Chamberlain. In that case the 
patent involved was for land in Whitley county, which also was not 
one of the counties included,in the two acts of March, 1872. The 
patent covered a large acreage, from which certain exclusions were 
made. It was issued the i8th day of October, 1855, whilst the Re- 
vised Statutes were still in force, and its validity also depended upon 
the statute involved herein. It was held valid. But in that case the 
question whether the patent was void on the ground claimed herein 
was not considered or determined. There is no référence whatever 
to the question in the opinion. The sole question considered and 
determined was as to whether the patent was void for uncertainty 
on the same ground as in the Breathitt County Case. Of course, 
however, the décision therein was res judicata as to that question 
between the parties thereto and their privies. 

This case was followed by that of American Ass'n v. Innîs. In that 
case the validity of 61 patents, for 200 acres each, located in Bell 
county, and issued before said acts of March, 1872, was involved. 
The same question was raised therein as to the validity of said patents, 
as in the case of Register v. Reid, and that question was disposed of 
on the authority of said case, though with an intimation of a doubt 
as to the correctness of the décision contained in the quotation from 
the opinion therein heretofore made. 

Then cornes the case of Uhl v. Reynolds. The patent involved 
therein was issued June 14, 1872. It was for land in Clay county, 
Just how much is not stated, but it was for a much larger quantity 
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than 200 acres. It was issued after the passage of the acts of March 
9 and March 27, 1872, and whilst they were still in force, and, as 
Clay county was embraced by both acts, the validity of said patent 
depended entirely on those acts. The provisions of the Revised 
Statutes in regard to the acquisition of title to vacant lands had noth- 
ing whatever to do with their validity, for at the time it was issued 
the statutes were not in force in either one of said counties. The 
Court of Appeals held that it was valid under said spécial acts ; Judge 
O'Rear dissenting upon the ground tliat said acts were intended to 
accomplish no more than it was subsequently decided in the case of 
Register v. Reid could be accomplished u*nder the Revised Statutes, 
to wit, the issuance to one person of two or more patents for 200 
acres each. The Court of Appeals, however, in a dictum, held that 
said patent would hâve been vaHd under the Revised Statutes. Judge 
Burnam said: 

"In the brief flled by the very able counsel for the appellees, It is first con- 
tended that, under the statute as it existed at the tlme thls survey was made, 
not more than 200 acres of land could be appropriated by a single individual, 
referring to section 3 of chapter 102 of the Revised Statutes, which was in 
force at the time thls survey was made, and that for this reason the patent 
was against the public pollcy of the state, and consequently void. In re- 
sponse to this contention, it may be said that It was held in the case of 
Register v. Keld, 9 Bush, 103, by this court, in construing this Identical 
statute, that the same person could purchase and patent several orders of the 
county court, each for 200 acres, or any less number; and, while thls opinion 
has been more or less criticised by the profession, It has been uniformly 
foUowed by this court in numerous subséquent décisions, and vast property 
rights hâve been aequired on the faith of it, and any departure therefrom at 
thls late day would involve in ruin many Innocent purchasers of vacant land 
taken up as It was in this case." 

As heretofore stated, the only case which we hâve been able to 
fînd, following the case of Register v. Reid, is that of American 
Ass'n V. Innis, and until we hâve our attention directed to others we 
must take it that the statement that it has been uniformly followed by 
said court in numerous subséquent décisions is a mistake. But the 
question involved in Register v. Reid, as heretofore more than once 
pointed out, was whether one person could obtain two or more 
patents for 200 acres each, and not whether he could obtain one patent 
for more than 200 acres. The two questions are entirely separate 
and distinct, and it does not follow, from the fact that he could do 
the one, that he could do the other. The doing of the one would not 
frustrate any of the objects of the statute in restricting an order to 
200 acres, whereas the doing of the other would; and the doing of 
the one would not be contrary to the express requirement of the 
statute that entries should be surveyed in succession, whereas the 
doing of the other would, if the patent embraced a survey for more 
than 200 acres. The court, in the case under considération, seems 
to be under the opinion that the question involved and decided in the 
case of Register v. Reid was whether one person could acquire title 
to more than 200 acres of vacant land, when the question was not 
so broad as that. It was simply whether he could acquire title to 
more vacant land than that in separate patents for 200 acres each. 
123 F.— 32 
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The décision that he could was not a décision that he could acquire 
iitletd more than that by one patent. 

And, iaëtly, we hâve the case of Nichels v. Commonwealth. The 
patent therein involved was issued February 28, 1874, on a survey 
made May 16, 1873. It was for îand in Letcher county, and as that 
county was enibraced in both oî said acts of March 9 and March 27, 
1872, and the initial stages of acquiring title to the Iand covered by 
the patent wëre taken whilst those acts were in force, the validity of 
said patettt dèpended entirely upon said acts, and the Revised Stat- 
utes had iibthing whatever.to do therewith. The patent covered 34,- 
800 acres of Iand, but it would seem from the opinion of the court 
that they were not cOntained in one survey, but in 174 distinct sur- 
veys of 200 acres each. The attack upon the patent was a direct one 
by the commonwealth, and in this particular the case difïers from 
the other cases heretofore considered, for in ail of them the validity 
of the patent was raised collaterally. The main ground of attack 
upon the patent was that the survey purported to hâve been made 
in blocks of 200 acres each, when in fact only the entire boundary 
was suryèyed, and the plat was made by running a base line and 
platting off the Iand in blocks of 200 acres. It was held that the 
patent was valid under said acts of March, 1872; but in a dictum it 
was also held that it would hâve been valid if it had been issued un- 
der the provisions of the Revised Statutes. Had it been so issued, 
it would hâve involved the question, not whether two or more en- 
tries could be united in one survey, but whether two or more sur- 
veys could be united in orte patent, and the further question whether 
an actuâl survey of each 200 acres was necessary. We cailnot help 
but question the holding that an actual survey was not necessary, in 
view of the terms of the statute in relation to the survey, and its ob- 
ject to pî-eveht oyerlappjng of patents. It had been so held in Amer- 
ican Ass'n v. Innis. But in that case the question was raised col- 
laterally, whilst in this cage it is raised in a direct attack upon the 
patent. As to the othçr question, Judgë Hobson said: 

"In Association v. Inniis, 60 S. W. 388, and in UM v. Eeynolds (decided at 
thîs term) 64 S. W. 498, we fully considered most of thèse questions. In 
those cases the préviens décisions of the court are coilected, and, as we said 
then, however muchwe might be inclined, as an original proposition, to ques- 
tion the correetness of the rule heretofore established, we cannot départ from 
It after it has been actëd on foi- so many years, and the tltles to large bodies 
ot Iand hâve been bought and sold upon the falth of those décisions. To do 
so would be to départ from the rule of Stare decisis. The arguments that are 
so eamestly presgeâ upon us by appellee's dlstinguished counsel, and elab- 
orated in the dissenting opinion of Judge O'Kear in the casp of tJhl y, Rey- 
nolds, were forcibly stated by Judge Pryor in hls dissenting opinion in Keg- 
ister V. Reid, 72 3Ky- 108; ap^ for us noW, to take this view, and hold a 
patent Issuing for more thàU' 200 acres to be void, would be for us now sub- 
stantially to adopt thé rule ttrged by Judge Pryor in that dissenting opinion, 
notwithstandliig the fact that tjils court has sustained numbers of patents 
under this statute, similar to the one "before us, on the authority of the 
màjorlty opliiîtin m that case: There is nb provision of law inhibltlng the 
înclnsion df Beveïâl surveys iû one patent. It belng settled that one person 
mlght at thersame time make two surveys, each of 200 acres or inore, at hls 
élection, t¥^ lfln<l Office issue^l patents upon thèse surveys, Including In one 
grant as many surv«ys aa yyere désired, ut the request of the patentée, 
When théré wàsnô statute fôrblddlng thlà, and such patents bave time and 
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agaln been recognized by this court, after large suins of money hâve been 
Invested on the faith of this practice of the land office and thèse décisions 
of this court, it would be, in our judgment, a departure from well-settled 
légal principles for us not to déclare such patents Invalid." 

We find hère, again, a misapprehension as to the thing decided 
in the case of Register v. Reid. It is thought that it was decided 
therein that a patent could issue for more than 200 acres, when, 
as seen, it was simply decided that one person could obtain more 
than one patent for 200 acres, or, in other words, that one person 
could acquire title to more than 200 acres of vacant land, not, how- 
ever, by one patent, but in separate patents, no one of which cov- 
ered more than 200 acres. That is the rule, and none other, hereto- 
fore established and acted upon, and to départ from it would be a 
violation of the rule of stare decisis, though it had not theretofore 
been foUowed as often in subséquent décisions as seems to be thought ; 
the only case in which it came up again, and was followed, being 
that of American Ass'n v. Innis. That being the rule so estabhshed, 
it is no departure therefrom to hold that one patent cannot issue 
for more than 200 acres, or for two or more surveys, each of which 
contains not more than 200 acres. The case of Register v. Reid, 
therefore, did not require a holding that one patent could be issued 
for two or more of such surveys, and the holding in that case that 
it could was the first time in which it had been so held by the Court 
of Appeals. No other case before this one involved that précise 
question; and, though the holding may be correct, it does not fol- 
low therefrom that one patent can be issued for one survey of more 
than 200 acres — the question involved in this case. Unless one gets 
it clearly in his head that the questions — whether one person could 
obtain two or more patents for 200 acres each ; whether one person 
could obtain one patent for two or more surveys, each of which is 
for not more than 200 acres ; and whether one person could obtain 
one patent for one survey of more than 200 acres — are three dis- 
tinct questions, nothing but confusion will resuit. In terms they are 
separate, and a décision of them in the affirmative involves en'tirely 
différent conséquences. A décision that one person could obtain two 
or more patents for not more than 200 acres each involves a viola- 
tion of no express requirement of the statute, and contravenes no 
object v/hich the Législature could hâve had in mind in imposing the 
200-acre restriction. A décision that one person could obtain one 
patent for two or more surveys of not more than 200 acres, whilst 
it violâtes no express requirement of the statute, does affect the 
revenue coming to the state from the issuance of patents, the increase 
of which is one of the possible objects which the Législature so had 
in view. A décision that one person could obtain one patent for 
one survey of more than 200 acres not only involves a violation of 
the express requirement that entries should be surveyed in succession, 
and an exceeding of the authority in pursuance of which the survey 
is made, as prescribed in the statute, but affects both the possible 
objects which the Législature had in view in making the restriction, 
to wit, the increase of state revenue and the prévention of overlapping. 
And it seems to us that it is due to a failure to recognize the entire 
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distinction of thèse three several questions, and the différent consc' 
quences whicb follow from an affirmative answer to them, that the 
Court of Appeals has been led to suppose that ail three oi them 
were disposed of by the case of Register v. Reid, and that neither one 
of them was any longer an open question in this state. 

Counsel for plaintiffs quote the court as saying, in response to a 
pétition for modifying the opinion therein, thèse words: 

"There Is no provision of law inhibiting the inclusion of several surveys in 
one patent, It being settled that one person might at the same time make 
two surveys, each of 200 acres or more at his élection; and the land office 
Issued patents upon thèse surveys, including in one grant as many surveys 
as v^ere desired, at the request lof the patentée. This practlce followed the 
ruling of the United States Suprême Court by Ohief Justice Marshall in Polk's 
Lessees v. Wendal, 9 Cranch, 87, 3 L. Ed. 665, which was approved in 
Smelting Co. v. Kemp, 104 U. S. 648, 26 L. Ed. 875. When there was no 
statute forbldding this, and such patents hâve time and again been recognized 
by this court, after large sums of money hâve been invested on the faith of 
this practlce of the land office and thèse décisions of the court, it would be, 
in our judgment, a departure from well-settled légal principles for It now to 
déclare such patents invalid." 

This quotation emphasizes, what appeared from the opinion, that 
the question involved in that case was whether two or more surveys 
could be included in one patent, and not whether two or more en- 
tries could be included in one survey — the case we hâve hère. As is 
apparent from what has already been said, there is less ground for 
holding that the one could not be donc than that the other could not ; 
the sole ground for the former being that a holding that it could be 
would decrease the revenue coming to the state from the issuance 
of patents. But the two Suprême Court cases referred to, and al- 
ready considered by us, are not authorities in support of any such 
practice. The question involved in them was, not whether two or 
more surveys could be included in one patent, but whether two or 
more entries could be included in one survey; and it was held that 
they could be, because it was so expressly provided in the statutes 
involved therein. Nor had any such practice been recognized by 
the Court of Appeals prior to that case, because that is the first case 
which involved it. Ail prior cases involved either the question 
whether one person could obtain two or more patents for not more 
than 200 acres each, or one patent for a survey of more than 200 
acres. This exhausts ail the décisions of the Court of Appeals bear- 
ing upon the question involved herein. We hâve felt called upon 
to express ourselves frankly in regard t" those cases and the position 
taken in them ; but it has been done with the highest respect for 
that Court, and a lively consciousness of our own Uability to err, 
and even to be wrong in the positions we hâve taken in regard to 
them. 

But the serions question is whether this court is not bound to 
follow thèse décisions, in so far as they hold that a patent could law- 
fully issue, un^er said statute, for a survey in excess of 200 acres, and 
to waive its own convictions in regard to the matter. It is well set- 
tled that the fédéral court must follow the décisions of the highest 
state court construing a statute of the state or laying down a rule 
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of property. The law in this regard is thus stated by Mr. Chief 
Justice Marshall in the case of Polk's Lessee v. Wendal, supra: 

"In cases depending on the statutes of a state, and more especially in 
those respecting titles to land, this court adopts the construction of the state, 
where that construction Is settled and can be ascertained." 

A good statement of the law is made by Judge Deady in the case 
of Lauriat v. Stratton (C. C.) ii Fed. 113 : 

"It is the established law of the national courts that, in the application 
of a statute of the state or a rule of law relating to the title of real property, 
they will foUow the settled construction of the statute or application of tlîe 
rule made by the highest court of the state." 

Can it be said that it is the settled construction of the statute in 
question herein, by the Court of Appeals, that under it a patent could 
issue for one survey in excess of 200 acres ? I think not, within the 
meaning of what is referred to by the words "settled construction," 
as used in this connection. What is said in the cases of Uhl v. Rey- 
nolds, and Nichels v. Comnionwealth does not come up to this re- 
quirement, because it amounts to nothing more than pure dictum. 
The Court of Appeals itself would not feel bound by what is there 
said, and, of course, this court is not bound thereby. That the féd- 
éral courts are not affected by dicta in state décisions is stated by 
Mr. Justice Curtis in the case of CarroU v. Carroll's Lessee, 16 How. 
257, 14 L. Ed. 936, in thèse words : 

"If the Court of Appeals had found it necessary to construe a statute of 
that state In order to décide upon the rights of parties subject to its judicial 
control, such a décision, deliberately made, might bave been taken by this 
court as a basis on which to rest our judgment. But it must be remembered 
that we are bound to décide a question of local law, upon which the rights 
of parties dépend, as well as every other question, as we find it ought to be 
decided. In making the examination preparatory to this finding, this court 
has followed two rules, one of which belongs to the common law, and the 
other is a part of our peculiar judicial System. ïhe flrst is the maxim of the 
common law, 'stare decisis.' The second grows eut of the thirty-fourth sec- 
tion of the judiciary act (1 Stat. 92, c. 20), which makes the laws of the 
several States the rules of décision in trials at the common law; and, inas- 
much as the States hâve committed to their respective judiciaries the power 
to construe and fix the meaning of the statutes passed by their Législatures, 
this court has taken such constructions as part of the law of the state, and 
has adminlstered the law as thus construed. But this rule has grown np, 
and been held with constant référence to the other rule, 'stare decisis,' and 
it is only so far and in such cases as this latter rule can operate that the 
other has any effect. If the construction put by the court of a state upon one 
of its statutes was not a matter in judgment. If it might hâve been decided 
elther way without afCecting any right brought into question, then, according 
to the principles of the common law, an opinion on such a question is not a 
décision. To make it so, there must hâve been an application of the judicial 
mind to the précise question necessary to be determined to fix the rights of 
the parties and décide to whom the property In contestation belongs. And 
therefore this court, and other courts organized under the common law, has 
never held Itself bound by any part of an opinion, in any case, which was 
not needful to the ascertalnment of the right or title in question between 
the parties. In Oohens v. State of Virginia, 6 Wheat. 399, 5 L. Ed. 257, 
this court was much pressed with some portion of its opinion In the case 
of Marbury v. Madison, 1 Cranch, 137, 2 L. Ed. 60. And Mr. Chlef Justice 
Marshall said: 'It Is a maxim not to be dlsregarded that gênerai expressions 
in every opinion are to be taken in connection with th.e case in which those 
expressions are used. If they go beyond the case they may be respected. 
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but ought not to control the judgment In a subséquent suit, when the very 
point Is presented. The reason of ttls maxlm is obvions. The question 
actually before the court isinvestigated with care, and considered In its fuU 
extent. Other principles whlch may serve to lUustrate It are considered In 
thelr relation to the case declded, but thelr possible bearing on ail other cases 
is seldom completely investlgated. The cases of Ex parte Christy, 3 How. 
292, 11 L. Ed. 603, and Peck v. Jenness et al., 7 How. 612, 12 L. Ed. 841, 
are an Illustration of the rule that any opinion given hère or elsewhere can- 
not be relied on as a binding authority unless the case called for its expres- 
sion. Its weight of reason must dépend on what it contalns. With thèse 
vlevrs, we caiinot regard the opinion of the Court of Appeals as an authority 
on whlch we hâve a rlght to rest our Judgment. We bave already stàted the 
reasons whieh hâve brought us to a différent construction of the statute — 
reasons whlch do not seem to us to be shakeh by the opinion of the Court 
of, Appeals." 

Then, as to the cases of Breathitt C, I. & L. Co. v. Strong and West 
V. Chamberlain : Undoubtedly the question at issue hère was involved 
therein, and the judgments in thèse cases made it res judicata be- 
tween the parties thereto ând their privies. But in neither one of 
them was the statute construed, and, if Judge Paynter meant to say 
in the former case that th3.t question did not nierit considération, he 
evidently said it under a ihisapprehénsion. He must hâve thought 
that the patent therein involved v\ras the "very selfsame" patent which 
had been directed to issue in Register v. Reid, which, as we hâve 
seen, was not the case. Thèse, then, are ail the cases in which said 
question was involved or considered, and it is not to be gathered 
from them that it is the settled construction of the statute in this 
State in question that a patent could issue thereunder for a survey in 
excess of 200 acres. Besides this, thèse cases hâve ail arisen lately. 
Nothing had been said or donc prior thereto that could hâve caused 
any one to believe that such a patent could issue thereunder. The 
only décision prior thereto was that of Register v. Reid, and, as here- 
tofore said, every implication to be drawn from that case is that it 
could not. The plaintififs herein claim as devisees of the original 
patentée, and cannot be said to hâve been misled by said récent dé- 
cisions. In view of thèse considérations, we think that this court is 
at liberty to construe the statute in accordance with its own notions. 
We are not entirely free from doubt as to this. But that is the best 
judgment we hâve in regard to the matter. 

The conclusion which we hâve thus far reached is that there was 
no statutory authority for the issuance of the patent under which 
plaintiffs claim, and that this want of authority appears from an 
inspection of the patent. It is yet to be considered what is the efïect 
of this want of authority so appearing. Is it, or not, to render the 
patent void on its face and tnake it subject to a collatéral attack? 
We think clearly so. And this is recognized by ail the authorities. 
In the case of Polk's Lessee v. Wendai, supra, Mr. Chief Justice Mar- 
shall said: 

"The flrst exception Is to the admission of the grant set up by the de^ 
fendants in bar of the plaintifl's title, This objection allèges the grant ta 
be absolutely voId for three causes. The flrst Is that no grant could lawfully 
Issue* for the quantity of land expressed In this patent. If this objection be 
well foundèd, ;it wlll be concluslve. Its correctness dépends on the laws of 
the State of. North Carblina." 
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In the case of Patterson v. Winn, ii Wheat. 380, 6 U. Ed. 500, 
Mr. Justice Thompson said: 

"We may therefore assume as the settled doctrine of this court that If a 
patent is absolutely vold upon Its face, or the issuing thereof was without 
authority, or was prohlblted by statute, or if the state had no title, it could 
be impeached collaterally In a court of law in an action- of ejectment; but, 
in gênerai, other objections and defects complained of must be put in Issue 
in a regular course of pleading in a direct proceedlng to avoid the patent" 

And in the case of Smelting Co. v. Kemp, supra, Mr. Justice Field 
said : 

"If the patent, accordlng to the doctrine, be absolutely vold on Its face, 
it may be collaterally Impeached in a court of law. It is seldom, however, 
that the récitals of a patent will nullify its granting clause, as, for instance, 
that the land which it purports to convey is reserved from sale. Of course, 
should such Inconsistency appear, the grant would fail. Something more, 
however, than an apparent contradiction In its terms is meant, when we 
speak of a patent being void on its face. It is meant that the patent is 
seen to be invalid, either when read in the light of the existing law, or by 
reason of what the court must talie judicial notice of ; as, for instance, that 
the land is reserved by statute from sale, or otherwise appropriated, or that 
the patent is for an unauthorized amount, or is executed by offlcers who are 
not invested by law wlth the power to Issue grants of portions of the public 
domain." 

The same doctrine is laid down or recognized by the Court of 
Appeals of Kentucky. In the case of Bledsoe's Devisees v. Wells, 
4 Bibb, 329, Judge Boyle said : 

"It would seem, therefore, necessarily to resuit that a patent in considéra- 
tion of a treasury warrant could not be legally granted for such land, and, 
if it had appeared upon the face of the patent in this case that It had issued 
for land within that tract of country, we would hâve had no doubt that It 
was void; but we are of opinion that paroi évidence of a fact dèïïors the 
patent was not admissible in this case for the purpose of avoiding or defeat- 
ing the patent, for, although a patent, when it appears on its face to be illé- 
gal, may be considered void and treated as a nullity, yet, if it appear per- 
fect on its face, it cannot be vacated by matter dehors the patent, but by 
scire facias or other regular mode of proceedlng Instituted for the purpose 
of vacating it." 

In the case of Taylor v. Fletcher, 7 B. Mon. 80, Judge Ewing 
said: 

"A patent,, • * » while it remains In force, and is not vacated or an- 
uulled by some direct mode of proceedlng calllng in question its validity, 
should not, in the gênerai, be collaterally Impeached or questioned, unless in 
the case where its own nullity or illegallty appears on its face, In which 
case the évidence of its nullity Is of as high grade as the évidence of the 
grant." 

It will be noticed that Judge Ewing says that a patent cannot be 
collaterally attacked, unless void on its face, "in the gênerai." This 
impHes that there are cases where it can be collaterally attacked, 
even though its invalidity does not appear oti its face. And Judge 
Ewing, further on in his opinion, states the cases where a patent 
can be collaterally attacked, though its invalidity does not so appear, 
as exceptions to the gênerai rule. He says: 

"There are two exceptions to the rule hère laid down wlth respect to the 
impeachment of patents. The flrst Is where the Législature has declared that 
the patent shaU be void if issued In contravention of a described state of 
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case. Tie second Js where they hâve fleçlared that the patent shall be 
deemed frandulent If Issued nndèr simllar' circumstanees." 

Counsel for plaintiflfs seem to think that thèse two cases are the 
Only, ëases in which' a patent can be attacked collaterally, whereas 
they are the only cases in which they can be attacked collaterally 
where the patent is not void on its face. Where that is the cas€, it 
can be so attacked, as well as in those t\vo cases, thus making three 
contingencies in ail in which a patent càn be so attacked. And in 
the case of Frazier v. Frazier, 8i Ky. 138, Judge Hargis speaks of 
ail three in the same connection. He says : 

"According to the current of reeognlzed authority, the validlty of a patent 
cannot be inqulred Into, nor can a party travel behind It to show It to bfr 
void, in a collatéral proceedlng or issue, nniess the patent Is void tipon its 
face, or bas been issued In contravention of a State of case deseribed by stat- 
ute, and which the statute déclares shall render such patents void, or under 
snch circumstanees as the statiite déclares to be fraudulent The facts which 
bring the patent within the statutory denunciation may be shown by paroi 
proof in a collatéral proceeding, or the patent may be relied on to show its 
own inv'alidity appearlng on its face. We kriow of no other mode of attacli- 
ing a patent in a collatéral proceeding." 

But it is, argued that défendants cannot so attack the patent un- 
der which plaintiffs claim, because it does not appear that they hâve 
any interest in the land covered by the patent; and authorities are 
citéd to the effect that a person not having an interest in land can- 
not attack a patent covering it directly. But this doctrine has no 
application hère, where the patent is being asserted as against de- 
fendants. JPlaintififs are seeking relief herein against the défendants, 
and certainly are not entitled to any relief against them, if they are 
claiming under A patent void on its face, though défendants may hâve 
no interest whatever in the land. 

In view of thèse considérations, therefore, we feel constrained to sus- 
tain the demurrers and overrule the exceptions, and orders will be 
entered accordingly. 

Addition to Opinion of March 9, 1903. 
(June 10, 1903.) 

Since handing down the foregoing opinion our attention has been 
directed by a ffiend of the court to an act of the Législature of Ken- 
tucky approved the gth day of March, 1868 (i Sess. Acts 1867-68, p, 
70, c, 1162) which is in thèse words: 

"An act to legalize the issual of grants for quantities of land greatér than 
two hundred acres. 

"Whereas, the provisions of the Eevised Statutes of Kentucky upon the 
snbjeet limit the^uantity of land for whiçh an order may be procured to two 
hundred acres; and whereas, in some Instances, surveys hâve been made, 
founded on two or more of thèse county court orders, for quantities exceed- 
ing two hundred acres; and whereas, in a few instancçs, clerks of county 
courts hâve issUed 'warrants' for quantities larger than two hundred acres, 
upon which survèys weré made and flled in the land office, upon which the 
register, in absenoe of 'caveat' or other objections, Issued grants; and whete- 
as, doubts are entertalned as to the legàllty' of thèse grants; to remove 
which and grant said titles, 

"Bë it enacted by the General AsSembly of the commonweaith of Keu- 
tflcky: 
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"1. That ail acts of the register of the land office, carrylng Into grants 
fiurveys filed in his office for quantlties of land In exeess of two hundred 
acres, be, and the sarne are hereby, declared légal and valld, unless the 
■warrant was procured, the survey made, and carried into grant by surveyors, 
or thelr deputies, for their own use and beneflt, In which case this act shall 
aot apply. 

"2. This act shall be in force from its passage." 

This act is confirmatory of the construction we hâve placed upon 
the Revised Statutes, the same as the acts of March 9 and March 27, 
1872, and for the reason given as to them. In view of this act the 
case of West v. Chamberlain was correctly decided. The patent in- 
volved therein had been issued in 1855, and was therefore no doubl 
validated by said act. In view thereof, in connection with the acts 
of Mareh 9 and March 27, 1872, no appréhension need be had of 
the position taken herein afïecting to any great extent innocent pur- 
chasers of vacant lands taken up in the same way as those involved 
herein were. Said act of March 9, 1868, validâtes ail patents for a 
greater quantity of vacant land issued prior to that date not within 
the exception therein stated. The act of March 9, 1872, validâtes 
ail surveys for greater quantities of such land then on file, or which 
might be filed within 60 days thereafter, in the registers' offices for 
the lands in the counties covered byjt; and the act of March 27, 
1872, authorizes the issuance of patents for lands theretofore or there- 
after surveyed for any number of acres in the counties covered by it. 
And since the General Statutes went into force December i, 1873, 
no patent has been issued for a greater number of acres than 200 
acres, because said statute provided that one person could not ac- 
quire by separate patents even more than 200 acres. It follows, from 
this, that the number of innocent purchasers who could possibly be 
affected by this décision must be very limited. It is certain that 
plaintifïs herein are not innocent purchasers, because they claim as 
devisees of the original patentée. It is certain, further, that, if any 
such purchasers are affected, they were not misled by anything de- 
cided by the courts having jurisdiction of the matter, as has been 
heretofore shown. If misled at ail, it must hâve been by an unwar- 
ranted interprétation of the décision of Register v. Reid by légal 
counsel whose advice may hâve been sought in the matter, and the 
courts should not be induced thereby to do that which amounts to a 
repeal or nullification of an act of the Législature. Besides, it is 
never advisable to accept mère statements as to the eflfect of a déci- 
sion in determining what it should be, for the reason, if none other, 
the matter so stated not having been investigated, the court is liable 
to be misled. And this case affords a good illustration of such dan- 
ger. 
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JONES et al< y. MTJTUAL FIDELITY 00. 

(Circuit Court, D;Delaware. May 26, 1903.) 

No. 230. 

1. COKPOBATioNS— Inbolvenot— Appointment op Receiver. 

The Delaware statute of March 25, 1891 (19 Laws Del. c. 181), author- 
izlng the Chancellor on the application of creditors or stockholders of in- 
solyent corporations to appoint receivers to take charge of the property, 
business and affaire qf such corporations, with power to colleot debts, 
claims and property due and belonging to them, and to admlnlster their 
aff airs, such receiyershlp to be contlnued so long as the Ohaacellor shall 
thinb necessary, créâtes a purely équitable right and remedy which, 
other jurisdlctional conditions existing, may be enforced by a bill flled 
on the ^qulty side of a circuit court of the United States by unsecured 
creditors who hâve not téduced their claims to judgment, as well as 
by stockholders or judgment creditors. 

2. Courts— JuRiBDicTioNAL AMotJKT. 

The Jurisdietional amount exists where the assets of an insolvent cor- 
pçratlçp, propeeded agalnst upder the statute exceed, exclusive of interest 
and cdsts, thë sum or value of $2,000, and the claims of the creditors 
joined in the blU In the aggregate exceed such jurisdietional amount, al- 
though no crèditor has a daim or claims equal to that amount; and, 
further, the Jurisdietional amount exists vyhere the assets of such cor- 
poration exceed, exclusive of Interest and costs, the sum or value of 
$2,000, although the claipjs of the creditors joined in the bill are not in 
the aggregate equal to that amount; 
8. Corporations— iNsoLViiNCT—RECBivSR. 

In 'the 'absence of statutory authority, the complalnants, as gênerai un- 
secured creditors at law, who hâve not reduced their claims to judgment, 
could not, solely on the groupd of insolvency, successfully maintain their 
bill agalnst the défendant to deprlve it of the possession of its assets 
and secure their administration and distribution. 

4. Samb. 

The Delaware statute Ih conferring ou the Chancelier authority, solely 
on the gro^ind of insolvency, to appoint receivers for insolvent corpora- 
tions and take possession of and fully and finally distribute their assets, 
provided a purely équitable procédure for the enf orcement of équitable 
rights on the part of creditors and stockholders. 

5. Same — Rights DP Unsecured Creditors, 

Under the settled construction of the statute its provisions apply as 
well to : gênerai unsecured creditors as to creditors whose claims hâve 
been reduced to judgment or otherwlse judicially ascertained or are ad- 
mitted; and in the absence of such a statute neither the court of chan- 
cery nor any other court' in Delaware would at the Instance of creditors 
hâve authority, solely on the ground of insolvency, to appoint a re- 
ceiver to take charge of the afCairs and coUect and make final distribu- 
tion of the assets of a Delaware corporation. 

6. FEDERAI, Courts— Jurisdiotion. 

While a state law cannot confer jurisdiction on any fédéral court, It 
may croate a sùbstantial right which the proper fédéral court, otherwise 
possesslng jurisdiction, may enforce by a proper remedy whether iu 
equity, in admiralty, or at law. 

7. Samb— Equitt Practice. 

There is a fundamental distinction growing out of the fédéral consti- 
tution and législation between légal and équitable procédure. The sev- 

H 2. Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tonnent Stribling Shoe 
Oo. V. Roper, 36 C. C. A. 459. 

If 3. See Corporations, vol. 12, Cent. Dig. § 2220. 



JONES V. MUTUAL FIDELITY CO. 507 

enth amendment to the Constitution provides tbat "in suits at rommon 
law where the value in controversy shall exceed twenty dollars, tho 
right of trial by jury shall be preserved." Section 16 of the Judiciary 
Act of September 24, 1789 [1 Stat. 82], reproduced In section 723 of the 
Eevised Statutea [U. S. Comp. St. 1901, p. 583], enacts that "suits in 
equlty shall not be sustalned in either of the courts of the United States 
In any case where a plain, adéquate and complète remedy may be had 
at law." Thèse constitutional and statutory provisions eontrol the pro- 
cédure of the fédéral courts; and the propriety of resorting in any given 
case to the law side of the court, on the one hand, or, on the other, 
to the equlty side, must be determined with référence to them. 

8. SaME— JuKISDrcTION AT LAW AND IN EQUITy. 

So marked is the distinction between the iurlsdiction of the courts of 
the United States in equity and at law with respect to procédure, that 
the blending together in one suit in a fédéral court of essentially légal 
and équitable remédies cannot be authorized or justifled by any state 
statute or practice on the subject; but, though no state législation is com- 
pétent to extend or restrict the jurisdiction of the fédéral courts, a state 
may create an enlargement of rlghts and remédies, whether équitable 
or légal, which may be enforced or pursued In a fédéral court, In the 
exercise of that branch of its jurisdiction which is appropriate to the 
case, and where a state statute créâtes a right and a remedy for Its pro- 
tection or enforcement, and such remedy substantially conforma to the 
procédure In chancery, it, in the absence of a plain, adéquate and com- 
plète remedy at law, may be pursued on the equlty side of a fédéral 
court. Where the direct object of a suit is the judicial ascertainment 
of the existence and amount of a pecuniary légal demand and the en- 
forcement of Its payment by the process of the court in which the suit 
is brought, the procèeding is essentially an action at law and in a féd- 
éral court must be so treated, regardless of state législation. Nor is tho 
distinctively légal nature of such a remedy lost merely because, owing 
to the cireumstances of a given case, the purpose of the action may fail 
of accomplishment. "The want of a remedy and the inability to obtaiii 
the fruits of a remedy are quite distinct." 

9. Equity— .TuRiSDicTioN. 

If a remedy is essentially légal and in its nature fitted or adapted, in 
the absence of obstacles, which may or may not exlst, to attain the ob- 
ject in view, then, whatever équitable procédure may in particular cases 
be resorted to in aid of the légal remedy, it cannot wholly displace it. 
The jurisdiction of chancery to reach équitable or légal assets of a de- 
fendant, whether a corporation or a natural person, in aid of a légal 
remedy for a money demand Is indisputable. But such an exercise of 
jurisdiction is not by way of substitution for, but only in aid of, the 
légal remedy, and it can be resorted to only after the plaintifC has ex- 
hausted such remedy. This nécessitâtes the obtalning of judgment for 
the demand, and, usually, the issuance of exécution and Its return un- 
satlsfled. 

10. Same— Remedy at Law. 

The fact that équitable relief can be granted in aid of a légal remedy 

only after the plaintifC has exhausted such remedy precludes the possl- 

, bility of any clash or conflict between légal jurisdiction and équitable 

jurisdiction or of anj' blending of légal and équitable remédies in the 

same suit. 

11. Same. 

There is a clear distinction between the exercise of équitable Juris- 
diction in aid of a légal remedy for thé collection of a pecuniary légal 
demand, and the exercise of équitable jurisdiction in enforcing a purely 
équitable right by a purely équitable remedy, created by a valid state 
statute, not in aid of any légal remedy, but wholly independently thereof, 
though the existence of such équitable right and remedy may présuppose 
and be dépendent on the existence of such pecuniary légal demand. 
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13. Bamb. 

The fact that a right may be cognizable at law by no means déter- 
mines that It may not be cognizable In equity and serve as the basis 
for a purely équitable remedy; for in many cases a given demand or 
mterest may constitute the foundatlon of a suit elther at law or In eq- 
uity, and whether the procédure shall be at law, on the one hand, or, 
on the other, In equity,, absolntely dépends on the object of the suit and 
the nature of the relief sought tf the procédure and relief are essen- 
tially équitable the clrcumstance that they bear relation to a légal de- 
mand Is Immaterlal. 

13. Samb. 

Where the procédure and relief provlded by a state statute are essen- 
tlally équitable and such relief is impossible of attalnment in any action 
at law, not owing to the existence of any accidentai or abnormal obsta- 
cles or difflcultles, but by reason of the essential nature of such action 
and légal process, a case for purely équitable cognizance under the stat- 
ute is presented. 

14. Same— Aid of Lbgal Remkdt. 

Whère équitable rlghts and remédies under the statute, founded ou or 
bearing relation to pecuniary légal demands, would be defeated by ex- 
haustlng the remedy at law on such demands, such équitable remédies 
cannot be eonsidered as in ald of the légal remedy. In such a case to 
enjoy the équitable rlghts and remédies provlded by the statute it is 
necessary that the equity procédure therein authorized should be fol- 
lowed, wlthout any exhaustion of the légal remedy, for being a purely 
équitable procédure thé constltutional guaranty of jury trial would, of 
course, hâve no application. 

15. Same— Phocedurk. 

The fttct that the équitable procédure provlded by a state statute for 
the enforcement of a substantial équitable right created thereby does 
not In aU respects correspond wlth the mère forms and modes of pro- 
cédure usually observed In fédéral courts on thelr equity side, or that 
the enfôrbement of such new équitable right requlres a modification of 
the aceustomed procédure, not violativè of established rules and prin- 
ciples, offers no bar to the prosecutlon In equity of such right in the 
fédéral courts. 

16. Samb. 

No action at law by a :non-judgment èreditor, nor any légal process on 
behalf of a Judgment créditer, can enforce the right conferred by the 
statute. An. exhaHstion of the légal reinedy for the collection of the 
pecuniary demands of complainants, proeeedlng under the statute, would 
not only;fail to secure to them the relief prayed for, but necessarlly de- 
prive them of it. An application of the assets of the însol vent corpo- 
ration to final process at law would be destructive of the right conferred 
by the statute. This is not a case In which équitable jurisdiction can 
be exerdsed only In aldiot a légal remedy for the removal of obstacles, 
but, on the contrary, one In which, by reason of its object, the complain- 
ants, though non-judgment credltors, are pursuing ab initio a purely 
équitable remedy for the enforcement of a purely équitable right. 

17. ASSUMPSIT-^MONET HAD AND ReCKIVED. 

Where an executory contract is void by a state statute, moneys paid 
on account of It by an Innpcent party may be recovered in assumpslt 
on the ,çount for money had and received. 
(Syllabus by the Court.) 

In Equity. 

Herbert H. Ward and Andrew C. Gray, for complainants. 

David T. Marvel and R. Randolph Hicks, for défendant. 

BRADFORD, District Judge. The questions for détermination 
arise on a démurrer by thç Mutual Fidelity Company, a corporation of 
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Delaware, to an amended bill of complaint brought against il by 
Calvin Jones and others, citizens of Tennessee, on behalf of themselves 
and ail other creditors of the défendant who shall corne in as parties 
complainant and contribute to the expense of the suit. The bill, 
among other things, allèges in effect that the complainants are credit- 
ors of the défendant and respectively are the owners and holders of 
certain certificates of investment and obligations of the défendant, 
known as "Eight Percent Investment Certificates" and "Diamond In- 
vestment Contracts," for which they hâve paid the défendant, and on 
account of which it is indebted to them in, sums exceeding in the ag- 
gregate $2,500; that the purpose of the défendant in procuring its 
charter was "to enable it to carry on the alleged business of issuing 
and selling certificates of investment and debentures on the partial 
payment or instalment plan" ; that the certificates of investment 
and obligations on or with respect to which this suit was brought. 
by reason of certain payments thereon made by the complainants, 
hâve under their terms "matured and are due and payable"; that 
thèse securities were issued and sold to the complainants in Ten- 
nessee; that by the laws of that state a foreign corporation, before 
doing business therein, is required to file with the Secretary of State 
at Nashville a certifîed copy of its charter, and also to file an abstract 
of its charter with the register in each of the counties in which it pro- 
poses to do business ; that it is further provided by the laws of that 
State that a foreign corporation doing business therein, without having 
first complied with the above requirements, is liable, among other 
things, to pay back ail sums of money received from persons with 
whom it has made contracts or donc business in that state, together 
with interest thereon at the rate of six per cent; Ihat the contracts 
held by the complainants were made in violation of the above statutory 
requirements, and were entered into by them without knowledge of 
any infraction of law and in good faith ; that the défendant has never 
ha'd nor engaged in any other corporate business than the issuing of 
the "Diamond Investment Contracts" and the "Eight Percent Invest- 
ment Certificates"; that "the theory and scheme of the defendant's 
business is a fraud, and was designed and intended by its agents and 
promoters as a fraud" ; that the contracts in question on their face are 
"impracticable and impossible of fulfîllment" ; that the complainants 
acting in good faith were induced to enter into them by false repré- 
sentations and fraud on the part of the défendant, the particulars of 
which are set forth in the bill and in the exhibits made part thereof ; 
that the défendant is insolvent ; that owing to the condition of the de- 
fendant and the conduct of its afïairs its assets will be totally wasted 
and destroyed before the complainants could recover judgment and 
issue exécution, and the complainants would thereby bave "no remedy 
or redress whatever" ; and that the matter in dispute exclusive of in- 
terest and costs exceeds the sum of $2,500. The amendment to the 
bill allèges, among other things, that the défendant has assets to an 
amount exceeding $20,000. It appears from the amended bill and 
exhibits that, while no one of the complainants has a claim against the 
défendant which "exceeds, exclusive of interest and costs, the sum or 
value of two thousand dollars," their claims, exclusive of interest and 
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costs, coUectively are largely in excess of such sum or value. The 
first prayer is to the effect that the défendant account for ail moneys 
and other property received, held or owned by it since its incorpora- 
tion, and for ail paymerits or other disposition thereof. The second 
prayer is for a permanent and preliminary injunction restraining 
the défendant from selling or otherwise disposing of or permitting to 
be removed from Delaware any of its moneys or other assets, or its 
books or papers. It then proceeds as follows : 

"And ïurther, the complainants, in behalf of themselves and the aforesaid 
other credltors of the sald Mutual Fidelity Company, pray that thls Honorable 
Court may decree that they hâve a lien upon the assets of the said Mutual 
Fidelity Company for the amounts that they hâve paid into the said company, 
and that the said assets of the said Mutual Fidelity Company may be dis- 
tributed among ail the creditors of the said company who may come in and 
prove their clalms, so far as the assets of the said company may go for such 
purpose. 

And further, your orators pray the appolntment of a Receiver, with the 
usual powers, to take charge of the assets, books, papers and accounts of 
the défendant corporation, to administer and distrlbute its assets, and under 
the direction of the court to endeavor to coUect such of its moneys and other 
assets as hâve been disposed of fraudulently, illegally or without consid- 
ération." 

The third prayer is for the appointment of a receiver or receivers 
with less extensive powers than those to be exercised by the receiver 
appointed under the second prayer. Then follow the gênerai prayers 
for further relief and answer. 

The défendant has assigned nine grounds of demurrer. The fîrst 
is in efïect that the court is without jurisdiction in the premises, in that 
it appears from the bill that the suit is one in which diversity of citizen- 
ship between the parties is necessary to the existence of jurisdiction, 
and it further appears therefrom that "the claims set up therein by 
each of said plaintifïs are so separate and distinct that any one of them 
may proceed with the litigation without the others, and that the claim 
of each of said plaintiffs is independent of the others, and that the claim 
of each of said plaintifïs is for a less sum than $2,000.00." The circuit 
courts of the United States hâve original cognizance, concurrent with 
the courts of the several states, of ail suits of a civil nature at common 
law or in equity in which there is a controversy between citizens of 
différent states where the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of $2,000. Where the jurisdiction 
is founded on diversity of citizenship the amount of the matter in dis- 
pute is jurisdictional. It is a gênerai and long established rule that 
a joinder in one suit of separate and distinct claims or demands, each 
for less than the jurisdictional amount, in favor of or against separate 
and distinct persons respectively, though in the aggregate exceeding 
that amount, will not confer jurisdiction, and this rule ïtas been applied 
equally to original and appellate jurisdiction. In Walter v. North- 
eastern Railroad Co., 147 U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 206, 
the court through Mr. justice Brown said: 

"It Is wéll sèttled in this court that when tvro or more plaIntifCs, hàving 
several interests, unité for the convenience of litigation in a single suit, it 
can only be sustained in the court of original jurisdiction, or on appeal In 
this court, as to those whose claims exceed the jurisdictional amount; and 
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that when two or more défendants are sued by the same plaintiÊE în one 
suit the test of jurisdiction Is the joint or several character of the liablllty 
to the plaintiff. * * * In short, the rule applicable to several plaintiffs 
having separate claims, that each must represent an amount sufBcient to 
give the court jurisdiction, is equally appUcable to several liabilities of dif- 
férent défendants to the same plaintiff." 

Nor can the mère circumstance that such separate and distinct 
claims or demands may hâve arisen or resulted from the same trans- 
action or hâve relation to a common fund defeat or affect the applica- 
tion of the rule. In Wheless v. St. Louis, i8o U. S. 379, 21 Sup. Ct. 
402, 45 L,. Ed. 583, the court through Chief Justice Fuller said: 

"The gênerai rule was thus stated by Mr. Justice Bradley in Clay v. Field, 
138 TJ. S. 464, 479 [11 Sup. Ct. 419, 34 L. Ed. 1044]: 'The gênerai principle 
observed in ail is, that if several persons be joined in a suit in equity or ad- 
miralty, and hâve a common and undlvided interest, though separable as be- 
tween themselves, the amount of their joint elaim or liabllity will be the 
test of jurisdiction; but where their interests are distinct, and they are joined 
for the sake of convenience only, and because they form a class of parties 
whose rights or liabilities arose out of the same transaction, or hâve relation 
to a common fund or mass of property sought to be admlnistered, such dis- 
tinct demands or liabilities cannot be aggregated together for the purpose of 
giving this court jurisdiction by appeal, but each must stand or fall by itself 
alone.' " 

After a thorough examination of the authorities, however, the 
above mentioned rule does not, in my opinion, négative the existence 
of jurisdiction in this case. The bill is principally founded on the 
act of March 25, 1891 (chapter 181, 19 Del. Laws 1891). It is as 
follows : 

"That whenever a corporation shall be insolvent, the Chancellor, on the 
application and for the benefit of any créditer or stockholder thereof , may, at 
any time, in his discrétion, appoint one or more persons to be receivers of 
and for such corporation, to take charge of the estate, effects, business and 
affairs thereof, and to collect the outstanding debts, claims, and property due 
and belonging to the company, with power to prosecute and défend, in the 
name of the corporation or otherwise, ail claims or sults, to appoint an agent 
or agents under them, and to do ail other acts which might be doue by such 
corporation and may be necessary and proper; the powers of such receivers 
to be such and continued so long as the Chancellor shall think necessary; 
provided, however, that the provisions of this act shall not apply to corpora- 
tions for public improvement." 

The défendant, being insolvent and not a corporation for public 
improvement, was subject to the provisions of the act and, on the 
application of any créditer thereof, the Chancellor would hâve pos- 
sessed discretionary power to deal with it as provided in the act. 
Proceedings under the act are of an essentially équitable nature. 
The Chancellor has, on proper application, power through a receiver 
or receivers appointed by him, to take charge and possession of the 
affairs and property of an insolvent corporation, and, for the. pro- 
tection and benefit of creditors and stockholders, or both, either tem- 
porarily or fully administer the same. In case of full administra- 
tion, the assets of the corporation are to be distributed among the 
creditors and, should a surplus from any cause exist, among the 
stockholders in accordance with the principles of equity. While 
valid existing liens or priorities are recognized and enforced, the in- 
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stitution of proceedings under the statute does not create or resuit 
in the création of a préférence of any kind. The act is calculated to 
secure a proper adjustment of the affairs of the corporation and a 
just and équitable distribution of its assets among its creditors. The 
purpose of the bill is to secure a full administration of the property 
of the défendant as an insolvent corporation. The complainants 
pray npt only for the appointment of a receiver but that the défend - 
ant's assets "may be distributed among ail the creditors of the said 
Company who may corne in and prove their claims, so far as the as- 
sets of the said company may go for such purpose." Under the 
Delaware statute the right, subject to the discrétion of the court, 
to secure the appointment of a receiver of an insolvent corporation 
and the full and final distribution of its assets is conferred "on any 
creditor or stockholder thereof." It is wholly immaterial, so far as 
the accomplishment of this purpose is concerned, whether suit be 
instituted by only one creditor or by several separate and distinct 
creditors. In either case the proceedings, if sustained, resuit in the 
taking possession by the court of the assets of the corporation in 
their totality as a common fund for the benefit of creditors, and, un- 
less the receivership be sooner determined, the administration by the 
court of that fund pro rata, after the satisfaction of prior claims, if 
any. The action of the court, although invoked by only one creditor 
necessarily enures, subject to priorities, if any, to the pro rata benefit 
of ail the creditors. In this case the assets of the défendant are in 
excess of the jurisdictional amount, and the claims of the several 
complainants, though severally below, in the aggregate exceed that 
amount. The complainants respectively, it is true, appear to hâve 
separate and distinct claims. The joinder of such claims, however, 
is by settled construction within the act and conforms to the estab- 
lished practice under it. While each complainant has a separate 
and distinct claim, ail of them hâve a common interest in the resuit 
of the suit. Each of them is interested that the defendant's assets 
should be wrested from it and, as a fund, administered by the court, 
unless the receivership be sooner determined, in order to ascertain 
the amount or share he or she shall receive. The complainants, thus, 
among themselves holding claims in excess of the jurisdictional 
amount, hâve a common or joint interest in a controversy involving 
a fund exceeding that amount. In Davies v. Corbin, 112 U. S. 36, 
5 Sup. Ct. 4, 28 L. Ed. 627, it appeared that a peremptory writ of 
mandamus had been awarded by the court below commanding the 
collection of a certain tax at a specified rate for distribution pro rata 
among certain creditors who had severally recovered separate and dis- 
tinct judgments. The aggregate amount of ail the judgments was 
more than $5,000, but it did not appear that any one of them was 
equal-to that sum. The amount of the whole tax was also more than. 
$5,000. On behalf of the collector a motion was made to dismiss 
the writ of error on the ground, among others, that the amount in 
controversy did not exceed $5,000, and on this ground his contention 
was as follows: 

"The amount In controversy is not sufflclent to give Jurisdictlon. No tar- 
payer will pay on the levy more than $1,500. If not the amount whi*h eacli 
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tax-payer bas to pay on this levy, then the amount which each creditor, sep- 
arately, wlll receive from this levy, so far as value is concerned, fixes the 
Jurlsdiction of this court." 

The court, however, said: 

"The vrrlt which has been ordered in this case is not like that In Hawley 
V. Falrbanks, 108 U. S. 543 [2 Sup. Ct. 846, 27 L. Ed. 820], to compel the levy 
of taxes, to pay separate and distinct judgments, in favor of several relatons, 
who, for convenience and to save expense, united In one suit to enforce their 
respective rights, but to compel a tax coUector to coUect a single tax which 
has been levied for the joint beneflt of ail the relators, and in which they hâve 
a common and undivided interest As in the cases of Shlelds v. Thomas, 17 
How. 3, 5 [15 L. Ed. 93], and The Connemara, 103 V. S. 754 [26 L. Ed. 322], ail 
the relators claim under one and the same title, to wit, the levy of a tax 
which has been made for their beneflt. They hâve a common interest in the 
tax, and it is perfectly Immaterial to the tax collecter how it is divided among 
them. * • * His duty is to collect the tax for the beneflt of ail alike. A 
payment of the judgment of one creditor would not relieve hlm from bis ob- 
ligation to collect the whole tax. The object of the proceeding is, not to 
raise the sums due the relators, but to ralse the whole tax of ten mills on the 
dollar. As the matter stands, each relater has the rlght to bave the whole 
tax coUected for the purpose of distribution among ail the creditors. It is 
apparent, therefore, that the dispute is between the tax coUector on one side 
and ail the creditors on the other, as to his duty to collect the tax as a whole 
for division among them, after the collection is made, according to their sev- 
eral shares. The value of the matter in dispute is measured by the whole 
amount of the tax, and not by the separate parts into which It Is to be di- 
vided when collected." 

The above case présents a strong analogy to that now under dis- 
cussion, and it seems to me that the jurisdiction of this court in this 
case rests upon grounds quite as strong as those disclosed in the 
case just cited. If the relators there, having separate and distinct 
judgments, claimed "under one and the same title, to wit, the levy 
of the tax which has been made for their benefît," the complainants 
hère, having separate and distinct demands, seek to claim under one 
and the same title, to wit, the acquisition and pro rata distribution 
by the court of a fund for their common beneflt. In Handley v. 
Stutz, 137 U. S. 366, II Sup. Ct. 117, 34 L,. Ed. 706, a bill in equity 
had been brought by certain judgment creditors, holding separate 
and distinct claims, in behalf of themselves and ali other creditors 
of an insolvent corporation, against the corporation and certain stock- 
holders thereof. Each of the stockholders who appealed had been 
charged by the court below with more than $5,000. The claims of 
the creditors, allowed below, aggregated $22,888, varying in amount 
from $4,032 to $3.25. The smallest claim of any of the original com- 
plainants amounted to $464. The court through Mr. Justice Gray 
said: 

"Such a bill can only be maintained by one or more creditors in behalf of 
ail, and not by any one creditor to secure payment of his own debt to the ex- 
clusion of others. Sawyer v. Hoag, 17 Wall. 610, 622 [21 L. Ed. 731]; Pat- 
terson v. Lynde, 106 U. S. 519 [27 L. Ed. 265]; Johnson v. Waters, 111 V. S. 
040, 674 [4 Sup. Ot. 619, 28 L. Ed. 547]. * * * The contest is upon the 
sufflciency in amount of the creditors' claims to support the jurisdiction of 
the Circuit Court in the flrst instance, and of this court on appeal, within the 
meaning of the statutes limiting the jurisdiction of each court to cases In 
which the sum in dispute exceeds $2,000 and $5,000 respectively. * » * 
The sums alleged to be due from the corporation to the original plalntiffs 
123 P.— 33 
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amountlng to more than $2,000, the Circuit Court liad jurisdlction of the case, 
and auttiority to admlnlster and distribute the amounts, due from tlie indi- 
vidual défendants to the corporation for unpaid subscriptions to stock, as a 
trust fund for the beneflt of ail the ereditors of the corporation, and for that 
purpose to permit ereditors, -who had not orlginally joined in the bill, to corne 
in and prove tbeir daims before a mastei. Johnson v. Waters, above cited. 
The trust fund soadministered and ordered to be distributed by the Circuit 
Court amountlng to much more than $5,000, the appellate jurisdiction of this 
court là not affectéd by the fact that the amounts decreed to some of the 
ereditors are léss than that sum. It was Immaterial to the appellants how the 
sums decreed to be pald by them Should be distributed, and (which is more 
décisive) sucha bill as this could not hâve been flled by one créditer In bis 
own behalf ,only,' and the case does not fall under that class in which ered- 
itors, who tnlght hâve sued severally, joln In one bill for convenlence and to 
save expense. This court, theref ore, has jurisdiction of the Whole appeal, 
according to the fuie afflrmed In Gibson v. Shufeldt, 122 U. S. 27 [7 Sup. Ct. 
1066, 30 L. Bd. i083], and the cases there coUected." 

Hère, as in Handley v. Stutz, the fund sought to be distributed is 
in excess of the jurisdictional amount; the daims of ail the com- 
plainants are in the aggregate more than that amount; it is imma- 
terial to the défendant how the sums which may be decreed to be 
paid by it should be distributed; and this bill, in so far as it is founded 
on the Delaware statute, could not hâve been filed by one créditer 
solely in his own behalf, or, in other words, the relief to be granted 
could not be confîned to such creditor, but would necessarily extend 
to ail who should be beneficially entitled under the remedy provided 
by the act and seasonably présent their claims. Mr. Justice Gray 
who, as above stated, delivered the opinion of the court in Handley 
V. Stutz was also its mouth-pieçe in Gibson v. Shufeldt, 122 U. S. 
2,^, 7 Sup. Ct. 1066, 30 L. Ed. 1083. The two cases are harmonious 
with each other. The rule stated to hâve been affirmed in Gibson v. 
Shufeldt was laid down in that case as follows : 

"When property or money is claimed by several persons sulng together, the 
test is whether they claim It under one common right, the adverse party hav- 
ing no Interest In its apportiontoent or distribution among them, or claim it 
under sépara te and distinct rlghts each of which Is contested by the adverse 
party." 

Thèse cases and others which might be cited show that, where 
several ereditors respectively holding separate and distinct claims 
join in pursuing such a remedy against a common fund as that given 
by the Delaware statute against the assets of an insolvent corpora- 
tion, where the relief to be accorded of necessity reaches and afifects 
the claims of ail ereditors entitled to the benefits of the act, and it 
is immaterial to the défendant how the fund in the possession of the 
court is to be distributed among ereditors, such joinder is of those 
who claim under a common right inhérent in the nature of the 
statutory remedy, However separate and distinct their respective 
claims, when considered apart frôm the remedy resorted to and the 
relief sought, the complainants hâve a common, if not a joint in- 
terest in such remedy and relief; and consequently their claims may 
be joined for jurisdictional purposes. But wholly aside from the con- 
sidération of any joinder of claims, the value of the matter in dis- 
pute in this case, exclusive of interest and costs, exceeds $2,000, 
The fact that a less sum would suffice to pay in full the pecuniary 
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demand of a suitor and thereby extinguish his right to maîntain 
suit is not in ail cases determinative of the nonexistence of the 
jurisdictional amount. Frequently the value of the property and 
rights constituting the subject of litigation, the possession, enjoy- 
ment or other disposition of which it is the object of the suit to con- 
trol or affect, and not the value of the suitor's interest or claim, or 
the existence of actual or threatened damage to him, détermines for 
jurisdictional purposes the amount of the matter in dispute. In 
many cases where one has a given demand or interest which serves 
as the foundation or cause of his action the existence of jurisdiction 
may absolutely dépend on the object of the suit and the nature of 
the relief sought. Thus in case of a nuisance, if one sues at law for 
damages on account of the injury sustained by him, the existence 
of the jurisdictional amount will dépend on the sum in good faith 
claimed in the déclaration. But if a bill in equity be filed for the 
purpose of abating or enjoining the érection of a nuisance, consist- 
ing of a structure, the value of the structure, and not the pecuniary 
damage sufifered by the complainant, will détermine the existence of 
the jurisdictional amount. Mississippi & Missouri Railroad Com- 
pany v. Ward, 2 Black, 485, 17 L. Ed. 311; Rainey v. Herbert, 55 
Fed. 443, 5 C. C. A. 183. So, in Putnam v. Timothy Dry-Goods & 
Carpet Co. (C. C.) 79 Fed. 454, it was held that on a bill brought 
on behalf of ail creditors, for the administration of a trust fund, the 
value of the matter in dispute for jurisdictional purposes was the 
amount of the fund. And it also has been decided that, in a suit 
for the appointment of a receiver of an insolvent corporation and a 
full and final administration of its assets, the amount of the matter 
in dispute is determined by the value of the property to be adminis- 
tered. Towle v. American Bldg., Loan & Inv. Soc. (C. C.) 60 Fed. 
131; Taylor v. Decatur Minerai & Land Co. (C. C.) 112 Fed. 449. 
In the former case Judge Grosscup said: 

"It Is sufflclent to say that whenever any property or cïalm of parties 
capable of a pecuniary estimation is tlie subject of litigation, a controversy, 
within the meaning of the judiciary act, is disclosed. In this case the entire 
assets of the Society are brought into court for administration, and are, there- 
fore, the matters in dispute or controversy." 

In the latter case Judge Toulmin said : 

"The amount in dispute is the value of the property and assets of the de- 
fendant which the bill seeks to hâve administered by the court." 

In view of the foregoing considérations and authorities, the con- 
tention that it does not appear from the bill that the matter in dis- 
pute is equal in value to the jurisdictional amount cannot be sus- 
tained. 

The eighth ground of demurrer is that the complainants "hâve no 
lien upon the assets of défendant." It is well settled that creditors 
of an insolvent corporation holding légal claims not reduced to 
judgment nor secured by any express Hen hâve not any direct lien 
or charge on its assets on account of such claims. It has often 
been said that the assets of an insolvent corporation constitute a 
trust fund for the payment of its creditors. But this is true only in 
a qualified sensé, namely, that such creditors, after a court of equity 
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in a proper proceeding instituted by the proper party bas taken oos- 
session of the corporate assets, hâve an équitable right, before any 
distribution among stockholders, to share therein. But, indepen- 
dently of such a proceeding, mère corporate insolvency neither con- 
fers on creditors any lien on the corporate assets, nor renders such 
assets the subject of a trust in favor of creditors. Whatever trust 
may exist is "rather a trust in the administration of the assets after 
possession by a court of equity than a trust attaching to the property, 
as such, for the direct benefît of either creditor or stockholder." Hol- 
lins V. Brierfield Coal & Iron Co., 150 U. S. 371, 383, 14 Sup. Ct. 
127, 37 L,. Ed. II 13. In the case just cited the court through Mr. 
Justice Brewer, after referring to the authorities on the point, said : 

"Thèse cases négative the Idea of any direct trust or lien attaching to the 
property of a corporation In favor of Its creditors, and at the same îime are 
entlrely consistent wlth those cases in which the assets of a corporation are 
spoken of as a trust fund, uslng the term in the sensé that we hâve said it 
was used. The same idea of équitable lien and trust exlsts to some extent lu 
the case of partnership property. Whenever, a partnership becoming insolv- 
ent, a court of equity takes possession of its property, it recognizes the fact 
that in equity the partnership creditors bave a right to payment out of those 
funds in préférence to indivldual creditors, as well as superior to any claims 
of the partners themselves. And the partnership property is, therefore, 
sometlmes said, not inaptly, to be held in trust for the partnership creditors, 
or, that they bave an équitable lien on such property. Yet, ail that is meant 
by such expressions is the existence of an équitable right which wlll be 
enforced whenever a court of equity, at the Instance of a proper party and 
in a proper proceeding, bas takeh possession of the assets. It Is never under- 
stood that there is a spécifie lien, or a direct trust. A party may deal with 
a corporation in respect to its property in the same manner as with an in- 
divldual owner, and with no greater danger of being held to bave received 
Into bis possession property burdened wlth a trust or lien. The offlcers of a 
corporation act in a flduciary capacity in respect to its property In their hands, 
and may be called to an account for fraud or sometlmes even mère mis- 
management in respect thereto; but as between Itself and its creditors the 
corporation is simply a debtor, and does not bold Its property in trust, or sub- 
ject to a lien in tbelr favor, In any other sensé than does an indivldual debtor. 
That Is eertainly the gênerai rule, and If there be any exceptions thoreto they 
are not presented by any of the facts in thls case. Neither the insolvency 
of the corporation, nor the exécution of an illégal trust deed, nor the failure 
to coUect in full ail stock subscrlptlons, nor, ail together, gave to thèse simple 
contract creditors any lien upon the property of the corporation, nor charged 
any direct trust thereon." 

It is, therefore, évident that this bill cannot be sustained on the 
theory of a Hen, légal or équitable, or a trust, in favor of the com- 
plainants, their claims not having been reduced to judgment and 
no trust or lien having yet come into existence. 

In the absence of statutory authority, the complainants, as gên- 
erai unsecured creditors at law, who hâve not reduced their claims 
to judgment, could not solely on the ground of insolvency success- 
fuUy maintain their bill against the défendant to deprive it of the 
possession of its assets and secure their administration and distribu- 
tion. The demurrer does not assign as a cause that it does not 
appear that the complainants hâve obtained judgment on their claims. 
This objection, however, was at the hearing made ore tenus in sup- 
port of the demurrer, and also was discussed in the briefs of counsel. 
Under thèse circumstances the objection thus made should be treated 
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in the same manner as if formally assigned in the demurrer. Holland 
V. Challen, iio U. S. 15, 18, 3 Sup. Ct. 495, 28 L. Ed. 52; i Dan. 
Ch. PI. & Pr. *657. The Delaware statute in conferring on the Chan- 
cellor authority, solely on the ground of insolvency, to appoint re- 
ceivers for insolvent corporations and take possession of and fuUy 
and finally distribute their assets, provided a purely équitable pro- 
cédure for the enforcement of équitable rights on the part of cred- 
itors and stockholders. For, as was said in Hollins v. Brierfield Coal 
& Iron Co., supra, "the administration of the assets of an insolvent 
corporation , is within the functions of a court of equity." The right, 
subject to the discrétion of the Chancellor, to resort to and enjoy 
this équitable statutory remedy, is given to any créditer or stock- 
holder of an insolvent corporation, and, as far as creditors are con- 
cerned, does not require that they shall hâve obtained judgment on 
their claims, or secured any lien or charge on the corporate assets. 
Under the settled construction of the act its provisions apply as well 
to gênerai and unsecured creditors as to creditors whose claims 
hâve been reduced to judgment or otherwise judicially ascertained, 
or are admitted. The équitable right and remedy created by the 
act belong to creditors of insolvent corporations as such. In the ab- 
sence of such a statute as that in question neither the court of chan- 
cery nor any other court in Delaware vi^ould at the instance of cred- 
itors hâve authority, solely on the ground of insolvency, to appoint 
a receiver to take charge of the affairs and collect and make final 
distribution of the assets of a Delaware corporation. Can this 
équitable statutory remedy be pursued by creditors in this court? 
And, if so, under what circum stances ? While a state law cannot 
confer jurisdiction on any fédéral court, it may create a substantial 
right which the proper fédéral court, otherwise possessing juris- 
diction, may enforce by a proper remedy whether in equity, or ad- 
miralty, or at law. Ex parte McNiei. 13 Wall. 236, 243, 20 L. Ed. 
624; Davis v. Gray, 16 Wall. 203, 221, 21 L. Ed. 447 ; Scott v. Neely, 
140 U. S. 106, 109, II Sup. Ct. 712, 35 h. Ed. 358; Cowley v. North- 
ern Pacific Railroad Co., 159 U. S. 569, 582, 16 Sup. Ct. 127, 40 L. 
Ed. 263. It has been said, and often repeated, that "a party by going 
into a national court does not lose any right or appropriate remedy 
of which he might hâve availed himself in the state courts of the 
same locality. The wise policy of the Constitution gives him a 
choice of tribunals." Mr. Justice Swayne in Davis v. Gray, supra. 
Whether a right or remedy created by a state is to be pursued on 
the law or equity side of a fédéral court dépends on its essential 
nature. There is a fundamental distinction growing out of the fédéral 
constitution and législation between légal and équitable procédure. 
The seventh amendment to the constitution provides that "in suits 
at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved." And section 
16 of the Judiciary Act of Sept. 24, 1789 [i Stat. 82], reproduced in 
section 723 of the revised statutes [U. S. Comp. St. 1901, p. 583], 
enacts that "suits in equity shall not be sustained in either of the 
courts of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law." Thèse constitutional and 
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statutory provisions control the procédure of the fédéral courts; 
and the propriety of resorting in any given case to the law side of the 
court, on the one hand, or, on the other, to the equity side, must be 
determined with référence to them. In Fenn v. Holme, 21 How. 
481, 484, 16 L. Ed. 198, the court through Mr. Justice Daniel said : 

"In every instance in which thls court has expounded the phrases, pro- 
ceedlngs at the common law and proceedlngs In equity, with référence to the 
exercise of the Judicial powers of the courts of the United States, they will 
be fou'nd to hâve interpreted the former as signifying the application of the 
définitions and prlnclples and rules of the common law to rights and obliga- 
tions essentially légal; and the latter, as meaning the administration with 
référence to équitable as contradlstinguished from légal rights, of the equity 
law as deflned and enforced by the Court of Chancery in England." 

It follows that the practice of state courts cannot afïect the distinc- 
tion to be observed in the courts of the United States betvveen com- 
mon law remédies and équitable remédies. In Robinson v. Camp- 
bell, 3 Wheat. 212, 223, 4 I,. Ed. 372, the court through Mr. Justice 
Todd said : 

"The remédies in the courts of the United States are to be, at common 
law or in equity, not according to the practice of state courts, but according 
to the prlnclples of common law and equity, as distinguished and deflned in 
that country from which we dérive our knowledge of those principles." 

And in Mississippi Mills v. Cohn, 150 U. S. 202, 204, 14 Sup. Ct. 
75, 37 L. Ed. 1052, the court through Mr. Justice Brewer said: 

"It Is well settled that the jurisdlctîon of the Fédéral courts, sitting as 
courts of equity, is nelther enlarged nor dlminlshed by state législation. 
Though by it ail différences In forms of action may be abollshed; though ail 
remédies be administered In a single action at law; and, so far at least as 
form Is concemed, ail distinction between equity and law be ended, yet the 
jurisdlctîon of the Fédéral court, sitting as a court of equity, remains un- 
changed." 

So marked is the distinction between the jurisdiction of the courts 
of the United States in equity and at law with respect to procédure 
that the blending together in one suit in a fédéral court of essentially 
légal and équitable remédies cannot be authorized or justiiied by 
any state statute or practice on the subject. Bennett v. Butterworth, 
II How. 669, 674, 12 E. Ed. 1013; Scott V. Neely, 140 U. S. 106, 
iio, II Sup. Ct. 712, 35 L. Ed. 358; Scott v. Armstrong, 146 U. 
S. 499, 5x2, 13 Sup. Ct. 148, 36 L. Ed. 1059; Lindsay v. Shreveport 
Bank, 156 U. S. 485, 493, 15 Sup. Ct. 472, 39 L. Ed. 505. An al- 
lowance of such blending would resuit in a confusion of procédure not 
contemplated in the fédéral constitution or judiciary act, and would 
be calculated to embarrass the administration of justice. But though 
no state législation is compétent to extend or restrict the jurisdic- 
tion of the fédéral courts, a state may create an enlargement of rights 
and remédies, whether équitable or légal, which may be enforced 
or pursued in a fédéral court in the exercise of that branch of its juris- 
diction which is appropriate to the case. And where a state statute 
créâtes a right and a remedy for its protection or enforcement, and 
such remedy substantially conforms to the procédure in chancery, 
it, in the absence of a plain, adéquate and complète remedy at law, 
may be pursued on the equity side of a fédéral court. In Clark v. 
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Smith, 13 Pet. 195, 203, 10 L. Ed. 123, the court through Mr. Justice 
Catron said: 

"The State législatures certainly hâve no authority to prescribe the forms 
and modes of proceeding ta the courts of the United States; but having cre- 
ated a right, and at the same time prescrlbed the remedy to enforce it, if the 
remedy prescribed is substantially consistent wlth the ordinary modes of 
proceeding on the chancery side of the fédéral courts, no reason exlsts why 
it should not be pursued in the same form as it is in the state courts." 

And in Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 33 
Lr. Ed. 909, the court through Chief Justice Fuller said : 

"An enlargement of équitable rights by state statute may be administered 
by the Circuit Courts of the United States as well as by thè courts of the 
States; and when the case is one of a remédiai proceeding, essentially of an 
équitable character, there can be no objection to the exercise of the jurisdic- 
tion." 

Again in Whitehead v. Shattuck, 138 U. S. 146, 152, Il Sup. Ct. 
276, 34 L. Ed. 873, the court through Mr. Justice Field said : 

"The State, It Is true, may create new rights and prescribe the remédies 
in enforcing them, and, if those remédies are substantially consistent with 
the ordinary modes of proceeding In equity, there is no reason why they 
should not be enforced in the courts of the United States." 

Nor can a state by providing an action at law for the enforcement 
of a statutory équitable right destroy or afifect the jurisdiction of a 
fédéral court to enforce such right in equity. In Sheffield Furnace 
Co. V. Witherow, T49 U. S. 574, 579> I3 Sup. Ct. 936, 37 L. Ed. 853, 
the court through Mr. Justice Brewer said : 

"It may well be affirmed that a State, by prescribing an action at law to 
enforce even statutory rights, cannot oust a Fédéral court, sitting in equity, 
of its jurisdiction to enforce such rights, provided they are of an équitable 
nature." 

And in Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 42 L. 
Ed. 819, the court through Mr. Justice Harlan said: 

"One who is entitled to sue in the Fédéral Circuit Court may involie its 
jurisdiction in equity whenever the established principles and rules of equity 
permit such a suit in that court; and he cannot be deprlved of that right by 
reason of his being allowed to sue at law in a state court on the same cause 
of action. * • * If the case in its essence be one cognizable in equity, 
the plaintifC — the required value being in dispute — may invoke the equity 
powers of the proper Circuit Court of the United States whenever jurisdic- 
tion attaches by reason of diverse citizenship or upon any other ground of 
Fédéral jurisdiction." 

It is an established rule that "whenever a court of lav/ is compé- 
tent to take cognizance of a right, and has power to proceed to a 
judgment which aflfords a plain, adéquate, and complète remedy, 
without the aid of a court of equity, the plaint ifï must proceed at- 
law, because the défendant has a constitutional right to a trial by 
jury." Hipp v. Babin, 19 How. 271, 278, 15 L. Ed. 633; Insur- 
ance Co. V. Bailey, 13 Wall. 616, 620, 20 L. Ed. 501 ; Grand Chute 
V. Winegar, 15 Wall. 373, 21 E. Ed. 170; Buzard v. Houston, 119 
U. S. 347, 351, 4 Sup. Ct. 249, 30 E. Éd. 451 ; Whitehead v. Shat- 
tuck, 138 U. S. 151, II Sup. Ct. 276, 34 L. Ed. 873. But the exist- 
ence of a remedy at lav/ for the enforcement of a right does not ex- 
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clude the exercise of équitable jurisdiction unless such légal remedy 
is "as practical and as efficient to the ends of justice and its prompt 
administration, as the remedy in equity." Boyce's Executors v. 
Grundy, 3 Pet. 210, 215, 9 L. Ed. 127; Watson v. Sutherland, 5 Wall. 
74, 78, 18 L. Ed. 580; Insurance Co. v. Bailey, 13 Wall. 616, 620, 
20 L. Ed. 501 ; Lewis v. Cocks, 23 Wall. 466, 470, 23 L. Ed. 70 ; 
Drexel v. Berney, 122 U. S. 241, 252, 7 Sup. Ct. 1200, 30 L. Ed. 
1219; Allen V. Hanks, 136 U. S. 300, 311, 10 Sup. Ct. 961, 34 L. 
Ed. 414; Rich V. Braxton, 158 U. S. 375, 406, 15 Sup. Ct. 1006, 39 
E. Ed. 1022. The proposition that the légal remedy to hâve such 
effect must be adéquate and complète as well as plain has been strong- 
ly emphasized by the language of the suprême court on many occa- 
sions. In Lewis v. Cocks, supra, the court through Mr. Justice 
Swayne said: 

"To bar équitable relief the légal remedy must be equally effectuai wlth 
tbe équitable remedy, as to ail the rights of the complainant." 

In Case of Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 599, the 
court through Mr. Justice Bradley said: 

"Much of équitable jurisdiction conslsts of better and more effective rem- 
édies for attalnlng the rights of parties." 

In HoUand v. Challen, iio U. S. 15, 25, 3 Sup. Ct. 495, 28 L. Ed. 
52, the court through Mr. Justice Field said: 

"It Is not an objection to the jurisdiction of equity that légal questions are 
presented for considération vrhlch mlght also arlse in a court of lave. If the 
controversy be one In which a court of equity only can afford the relief 
prayed for, Its jurisdiction Is unafCected by the character of the questions 
involved." 

In Kilbourn v. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 32 
L. Ed. 1005, the court through Chief Justice Fuller said : 

"The jurisdiction in equity attaches unless the légal remedy, both In re- 
spect to the final relief and the mode of obtaining It, Is as eflElcIent as the 
remedy whIch equity would eonfer under the same clrcumstances." 

In Gormley v. Clark, 134 U. S. 338, 349, 10 Sup. Ct. 554, 33 L. Ed. 
909, the court through Chief Justice Fuller said : 

"It is strenuously Inslsted that the remedy at law was adéquate, and that 
as the rlght of possession was purely a légal question and for a jury, the 
court of ehancery should bave decllned jurisdiction; but, Inasmuch as the 
case came withln the provisions of the statute, and equity could alone afford 
the entire relief sought, the fact that légal questions were also Involved could 
not oust the court of jurisdiction." 

It would be impracticable to furnish a reliable test to détermine 
in ail cases whether the proceedings in a fédéral court for the en- 
forcement of a right should be in equity or at law. Many cases are 
in this respect debatable and the solution of the question must dé- 
pend on the particular clrcumstances attending them. In Watson 
V. Sutherland, 5 Wall. 74, 79, 18 L. Ed. 580, the court through Mr. 
Justice Davis said: 

"The absence of a plain and adéquate remedy at law attords the only test 
of equity jurisdiction, and the application of thIs prineiple to a particular 
case, must dépend altogether upon the character of the case, as disclosed in 
the pleadings." 
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So, in Whitehead v, Shattuck, supra, the court through Mr. Jus- 
tice Field said : 

"It would be dîfflcult, and perhaps Impossible, to state any gênerai rule 
■wbich would détermine, In ail cases, what should be deemed a suit in equlty 
as distinguished from an action at iaw, for particular éléments may enter 
into considération wbich would talje the matter from one court to the othor." 

There are, however, certain proceedings which beyond dispute are 
essentially actions at Iaw, and in fédéral courts must be brought on 
their Iaw side, whatever may be the nature oî the procédure provided 
by State législation. In Scott v. Neely, supra, the court through 
Mr. Justice Field said : 

"Ail actions which seel£ to recover spécifie property, real or personal, with 
or without damages for its détention, or a nioney judgment for breach of a 
simple eontract, or as damages for injury to person or property, are légal 
actions, and can be brought in the ffderal courts only on their Iaw side. 
Demands of this kind do not lose their character as claims cognizable In the 
courts of the United States only on their Iaw side, because in some state 
courts, by virtue of state législation, équitable relief in aid of the demand at 
Iaw may be sought in the same action. Sueh blending of remédies is not 
permissible in thé courts of the United States." 

Where the direct object of a suit is the judicial ascertainment of 
the existence and amount of a pecuniary légal demand and the en- 
forcement of its payment by the process of the court in which the 
suit is brought, the proceeding is essentially an action at Iaw, and in 
a fédéral court must be so treated, regardless of state législation. 
In such a case a court of Iaw furnishes the appropriate remedy. The 
distinctively légal nature of such a remedy is not lost merely because, 
owing to the circumstances of a given case, the purpose of the action 
may fail of accomplishment. To use the language employed by Mr. 
Justice Hunt in Rees v. City of Watertown, 19 Wall. 107, 124, 22 L. 
Ed. 72, "the remedy is in Iaw and in theory adéquate and perfect. 
The diiîiculty is in its exécution only. The want of a remedy and the 
inability to obtain the fruits of a remedy are quite distinct." If the 
remedy is essentially légal and in its nature fîtted or adapted, in the 
absence of obstacles, which may or may not exist, to attain the ob- 
ject in view, then, whatever équitable procédure may in particular 
cases be resorted to in aid of the légal remedy, it cannot wholly 
displace it. The jurisdiction of chancery to reach légal or équitable 
assets of a défendant, whether a corporation or a natural person, 
in aid of a légal remedy for a money demand, is indisputable. But 
as such an exercise of jurisdiction is not by way of substitution for, 
but oniy in aid of, the légal remedy, it can be resorted to only after 
the plaintiiï has exhausted such remedy. This nécessitâtes the ob- 
taining of judgment for the demand and, usually, the issuance of exé- 
cution and its return unsatisfied. In Cates v. Allen, 14g U. S. 451, 
457, 13 Sup. Ct. 883, 37 L. Ed. 804, the court through Chief Justice 
Fuller said: 

"The existence of judgment, or of Judgment and exécution, Is necessary, 
flrst, as adjudicating and definitely establishing the légal demand, and, sec- 
ond, as exhausting the légal remedy." 
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And in Scott v. Neely, supra, the court through Mr. Justice Field 
said: 

"The Oonstltutlon, In Its Seventh Amendment, déclares that 'in sults at 
common law, whare the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved.' In the Fédéral courts this right 
cannot be dlspensed with, except by the assent of the parties entitled to it, 
nor can it be impaired by any blending with a claim, properly cognizable at 
law, of a demand for equî table relief in aid of the légal action or during its 
pendency. Such aid in the Fédéral courts must be sought in separate pro- 
ceedlngs, to the end that the right to a trial by a jury in the légal action may 
be preserved Intact." 

It has been held, however, that, where, after recovery of judgment 
on a pecuniary demand, it clearly appears that an exécution would 
be unavaiHng, the issue of a writ and its return unsatisfied are not a 
condition précèdent to the interposition of equity in aid of the légal 
remedy. The discretionary power of a court of equity, for its own 
enlightemnent, to submit issues of fact to a jury, is not équivalent to 
the right to jury trial secured by the fédéral constitution. Cates 
V. Allen, supra. Whitehead v. Shattuck, supra. The fact that éq- 
uitable relief can be granted in aid of a légal remedy only after the 
plaintifif has exhausted such remedy precludes the possibility of any 
clash or conflict between légal jurisdiction and équitable jurisdic- 
tion or of any blending of légal and équitable remédies in the same 
suit. There is a clear distinction between the exercise of équitable 
jurisdiction in aid of a légal remedy for the collection of a pecuniary 
légal demand, and the exercise of équitable jurisdiction in enforcing 
a purely équitable right by a purely équitable remedy, created by a 
valid State statute, not in aid of any légal remedy, but wholly inde- 
pendently thereof, though the existence of such équitable right and 
remedy may présuppose and be dépendent on the existence of such 
pecuniary légal demand. Failure to recognize this distinction has 
produced some confusion in the cases. The fact that a right may be 
cognizable at law by no means détermines that it may not be cogniz- 
able in equity and serve as the basis for a purely équitable remedy. 
In many cases a given demand or interest may constitute the founda- 
tion of a suit either at law or in equity ; and whether the procédure 
shall be at law, on the one hand, or, on the other, in equity, abso- 
lutely dépends on the object of the suit and the nature of the relief 
sought. If the procédure and relief are essentially équitable, the 
circumstance that they bear relation to a légal demand is imma- 
terial. Where the procédure and relief provided by a state statute 
are essentially équitable, and such relief is impossible of attainment 
in any action at law, not owing to the existence of any accidentai or 
abnormal obstacles or difïiculties, but by reason of the essential nature 
of such action and légal process, a case for purely équitable cog- 
nizance under the statute is presented. Where équitable rights and 
remédies under a statute, founded on or bearing relation to pecuniary 
légal demands, would be defeated by exhausting the remedy at law 
on such demands, such équitable remédies cannot be considered as in 
aid of the légal remedy. Under such circumstances an exhaustion 
of the légal remedy would practically nullify the remedy in equity, 
and therefore, if force should be given to the statute, it would be not 
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only unnecessary, but improper, before proceeding thereunder to 
exhaust the légal remedy. In such a case, to enjoy the équitable 
rights and remédies provided by the statute, it would be necessary 
that only the équitable procédure therein authorized should be fol- 
lowed, without any exhaustion of a légal remedy. Being a purely 
équitable proceeding the constitutional guaranty of jury trial would, 
of course, hâve no application. That the framers of the fédéral con- 
stitution did not intend that the right to the ascertainment of dis- 
puted facts by a jury should inhere in or be incidental to such a suit 
is clear. In Parsons v. Bedford, 3 Pet. 433, 446, 7 h- Ed. 732, the 
court through Mr. Justice Story said : 

"It is well known that In civil causes, in courts of equity and admiralty, 
juries do not intervene, and tliat courts of equity use the trial hy jury only in 
extraordinary cases to inform the conscience of the court. When, ttierefore, 
we find that the amendment requires that the right of trial by jury shall be 
preserved in suits at common law, the natural conclusion is, that this dis- 
tinction was présent to the mlnds of the framers of the ameudment." 

The fact that the équitable procédure provided by a state stat- 
ute for the enforcement of a substantial équitable right created there- 
by does not in ail respects correspond with the mère forms and 
modes of procédure usually observed in fédéral courts on their equity 
side, or that the enforcement of such new équitable right requires a 
modification of the accustomed procédure, not violative of established 
rules and principles, ofïers no bar to the prosecution in equity of 
such right in the fédéral courts. In Brine v. Insurance Co., 96 U. 
S. 627, 634, 24 h. Ed. 858, the court through Mr. Justice Miller, 
in speaking of the enforcement in fédéral courts of rights created by 
State statutes, said : 

"It would seem that no argument is necessary to establish the proposition 
that when substantial rights, resting upon a statute, which is clearly within 
the législative power, corne in conflict with mère forms and modes of pro- 
cédure, in the courts, the latter must give way, and adapt themselves to the 
forms necessary to give effeet to such rights. ïhe flexlbility of chancery 
methods, by which it moulds its decrees so as to give appropriate relief in ail 
cases within its jurisdiction, enables it to do this without violence to principle. 
If one or the other must give way, good sensé unhesitatingly requires that 
justice and positive rights, founded both on valid statutes and valid con- 
tracts, should not be sacrificed to mère questions of mode and form." 

This language was quoted by Mr. Justice Shiras with approval 
in Missouri, Kansas, &c. Trust Co. v. Krumseig, 172 U. S. 351, 361, 
19 Sup. Ct. 179, 43 L. Ed. 474. 

As before stated, proceedings under the Delaware statute are of 
an essentially équitable nature and, under its settled construction, may 
be instituted and maintained by non-judgment creditors, unsecured 
by any lien or trust. The powers of receivers appointée! under the 
act are "such and continued so long as the Chancelier shall think 
necessary." The statute contemplâtes tvvo classes of cases : First, 
proceedings which may resuit in the full and final administration and 
distribution on an équitable basis of the assets of the insolvent cor- 
poration among its creditors and, should a surplus from any cause 
exist, among its stockholders, subject to valid existing liens, if any; 
and, secondly, proceedings which may resuit in the taking posses- 
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sion of such assets and their rétention by the court until such time 
as by a prudent, economical and successful management of the affairs 
of the insolvent corporation, it may be restored to solvency. In the 
first class of cases the receivership usually continues until the time 
arrives for final distribution, and, in the second, the receivership 
continues until the corporation has been restored to solvency. In 
many instances it may be impossible to foresee, at the time of the 
institution of proceedings under the statute, whether the resuit, on 
the one hand, will be only a temporary receivership and the restora- 
tion to the corporation of its assets, or, on the other, will be a per- 
manent receivership and a final distribution of assets among cred- 
itors, and, possibly, stockholders. Nor does it follow from the fact 
that the bill may pray for such final distribution that a receivership 
may not be only temporary ; for the receiver is to continue only "so 
long as the Chancelier shall think necessary." Either judgment or 
non-judgment creditors, or both, may institute proceedings under 
the statute. To authorize the appointment of a receiver two things 
only must be made to appear to the Chancellor, namely, that the 
complainant is a créditer of the corporation, and that the corpora- 
tion is insolvent. If the corporation be shown to be insolvent no 
judicial ascertainment of the amount of the pecuniary demand of the 
complainant is a prerequisite to the appointment of a receiver. AU 
that is required is that the fact should appear that he is a creditor. 
If proceedings are instituted by a judgment creditor, that fact ap- 
p»ars by the exhibition of the judgment, which may also establish 
the amount of his demand ; but if they are instituted by a non-judg- 
ment creditor, it is merely the fact that he is a creditor, and not the 
amount of his demand, that must appear to the court. In the lat- 
ter case the amount of the demand is during the course of the pro- 
ceedings subsequently ascertained before the court or a master in 
accordance with equity practice. The respective amounts due the 
complainant or complainants and other creditors of the corporation, 
whether established pursuant to equity practice during the course 
of the proceedings or by judgment or decree prior thereto, furnish 
the basis, subject to valid existing liens, for an équitable distribution 
of the corporate assets, should a final distribution be found neces- 
sary by the court. The broad object of the statute is that, in the dis- 
crétion of the court, the afifairs and assets of an insolvent corporation, 
not included in the exception, may be controlled, managed and dis- 
posed of by the court through a receivership for the benefit of credit- 
ors and stockholders ; and this object is to be attained, according to 
the circumstances and exigencies of différent cases, either by a tem- 
porary assumption by the court of the custody and management ot 
the corporate afifairs and assets. or by a complète administration of 
such afifairs and a final distribution of such assets. The statute has 
thus created and conferred on simple contract creditors as well as 
judgment creditors a substantial right of a purely équitable nature 
and a purely équitable procédure to enforce it. No action at law by 
a non-judgment creditor nor any légal process on behalf of a judg- 
ment creditor, can enforce such a right. An exhaustion of the légal 
remedy for the collection of the pecuniary demands of complain- 
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ants, proceeding under the statute, would not only fail to secure 
to them the relief prayed for, but necessarily deprive them of it. 
An application of the assets of the insolvent corporation to final 
process at law would be destructive of the right conferred by the 
statute. This is not a case in which équitable jurisdiction can be 
exercised only in aid of a légal remedy for the removal of obstacles, 
but, on the contrary, one in which, by reason of its object, the com- 
plainants, though non-judgment creditors, are pursuing ab initio a 
purely équitable remedy for the enforcement of a purely équitable 
right. I ani satisfîed that such a remedy for such a right, although 
furnished by a state statute, is enforceable on the equity side of this 
court. I am not aware of any décision by the suprême court at 
variance wïth the conclusion thus reached. It is true that in Hollins 
V. Brierfîeld Coal & Iron Co., supra, the court said : 

"The plaintiffs were simple eontract creditors of the Company; thelr claims 
had not been reduced to Judgment, and they liad no express lien by mort- 
gage, trust deed, or otherwise. It is the settled law of this court that such 
creditors cannot corne into a court of equity to obtain the seizure of the 
property of their debtor, and its application to the satisfaction of their claims; 
and this, notwlthstanding a statute of the state may authorize such a pro- 
ceeding In the courts of the state. The Une of démarcation between équitable 
and légal remédies in the Fédéral courts cannot be obliterated by state législa- 
tion. Scott V. Neely, 140 V. S. 106 [11 Sup. Ct. 712, 35 L. Ed. 358]; Gates 
V. Allen, 149 U. S. 451 [13 Sup. Ct. 977, 37 L. Ed. 804]." 

The détermination of the efïect in a fédéral court of a state stat- 
ute authorizing such a procédure in a state court as is above men- 
tioned, was not involved in the décision in Hollins v. Brierfîeld Coal 
& Iron Co. The language used with respect to that point was 
obiter dictum and was so treated by the circuit court of appeals 
for the eightb circuit in Darragh v. H. Wetter Manuf'g Co., 78 Fed. 
7, 23 C. C. A. 609. But even a mère obiter dictum by the suprême 
court, if clear and defînite in its purport, is not lightly to be disre- 
garded by a subordinate fédéral tribunal. It is, therefore, material 
to ascertain the true meaning of the above quoted passage. It is 
suspectible of at least two possible interprétations. One of them is 
that a right conferred by a state statute on simple eontract creditors, 
in the absence of a trust or lien in their favor, to proceed in equity 
"to obtain the seizure of the property of their debtor, and its applica- 
tion to the satisfaction of their claims," without first exhausting their 
légal remedy, cannot be enforced or recognized on the equity side 
of a fédéral court, where the direct object of the suit is to obtain pay- 
ment of such claims, and judgment and exécution at law would fur- 
nish a plain, adéquate and complète remedy, were it not for the 
necessity of removing or overcoming some obstacle or difBculty in 
the way of the due and bénéficiai exécution of the final process. An- 
other possible interprétation is that a substantial right of a purely 
équitable character conferred by a state statute, in the absence of 
any trust or lien, on such creditors, founded on or having relation 
to their légal demands, but to be enforced by a purely équitable pro- 
cédure, cannot be enforced or recognized on the equity side of a 
fédéral court, without a prior exhaustion of a remedy at law for the 
satisfaction of such demands, although an exhaustion of such légal 
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remedy would defeat and practically nullify the équitable right cre- 
ated by the statute. The latter interprétation is, in my judgment, 
inadmissible, for two reasons. First, it would be inconsistent with 
the doctrine of the suprême court as to the "line of démarcation be- 
tween équitable and légal remédies," and its oft repeated utterances as 
to the circumstances deterihinative of the propriety of resorting in 
the first instance to équitable procédure, on the one hand, or, on the 
other, to légal procédure. Secondly, it is fairly to be assumed that 
the key to the true interprétation of the dictum in question will 
be found in the two cases cited to support it. In Scott v. Neely, 
supra, the court dealt with certain provisions of a Mississippi statute 
relating to the chancery courts of that st.ate, which were as foUows : 

"Sec. 1843. The said courts shall hâve jurisdlction of bills exhiblted by 
creditors, who hâve not obtained judgments at law, or having judgments, 
hâve not had exécutions returned unsatisfled, to set aside fraudulent convey- 
ances of property, or other déviées resorted to for the purpose of hinderlng, 
delaying or defrauding creditors; and may subject the property to the satis- 
faction of the demands of such creditors, as if complainant had a judgment 
and exécution thereon returned 'no property found.' 

Sec. 1845. The crëditor in such case shall hâve a lien upon the property 
described therein from the flling of his bill, except as against bona flde pur- 
ehasers before the service of process upon the défendant in such bill." 

Code Miss. 1880. 

In Cates v. Allen, supra, the same statutory provisions were un- 
der considération. In each of thèse two cases it was held that the 
right conferred by the state statute on simple contract creditors, 
who had not reduced their claims to judgment, did not in itself, and 
in the absence of a trust or lien in their favor, give them a standing 
for the enforcement of such statutory right on the equity side of a 
fédéral court. The efïect of the above quoted sections was to enable 
non-judgment creditors, seeking simply to enforce payment of their 
own pecuniary légal demands, to procure in a state court of equity 
the setting aside of "fraudulent conveyances of property, or other 
devices resorted to for the purpose of hindering, delaying or de- 
frauding creditors," and the application of the property to the satis- 
faction of their demands without first exhausting their légal remedy. 
A complainant, without resorting to an action at law, was authorized 
to secure payment of his demand by the removal of what would hâve 
been obstacles to the due and bénéficiai exécution of final process 
at law, in the same manner "as if complainant had a judgment and 
exécution thereon returned 'no property found.' " Hère was a clear 
substitution of a single remedy in a state court of equity for an ap- 
propriate action at law and a suit in equity in aid of the légal remedy, 
in conflict with the rule that "such aid in the Fédéral courts must be 
sought in separate proceedings, to the end that the right to a trial 
by a jury in the légal action may be preserved intact." It is true that 
the latter of the two sections provided that the "crëditor in such case- 
shall hâve a lien upon the property described therein from the fîling 
of his bill" &c. ; but the, statute did not create.a lien prior to the 
fîling of such bill. The statutory remedy, under the established doc- 
trines, of equity, did not fall within the class of cases requiring an 
exercise pf equity jurisdiction for the enforcement of existing liens; 
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and, consequently, the statutory lien was held to hâve no jurisdiction- 
al force or efïect in proceedings on the equity side of a fédéral court. 
The main point decided in Scott v. Neely, supra, was that a fédéral 
court, on its equity side, notwithstanding state législation, could not 
take jurisdiction of a suit, in which a claim properly cognizable only 
at law is united in the same pleadings with a claim for équitable re- 
lief. The same provisions of the Mississippi statute were considered 
in Cates v. Allen, which was in ail respects similar to Scott v. Neely 
so far as the point now under discussion is concerned ; the court say- 
ing that "équitable relief in aid of demands cognizable in the courts 
of the United States only on their law side could not be sought in 
the same action, although allowable in the state courts by virtue of 
state législation." In neither of thèse two cases was it stated, nor is 
any language therein employed, from which it fairly can be inferred, 
that a substantial right of a purely équitable character conferred by 
a state statute, in the absence of any trust or lien, on non-judgment 
creditors having pecuniary légal demands, founded on or having re- 
lation to such demands, but to be enforced by purely équitable pro- 
cédure, cannot be enforced or recognized on the equity side of a 
fédéral court, without a prior exhaustion of a remedy at law for the 
satisfaction of such demands, where the exercise of such légal remedy 
would defeat and practically nullify the équitable right created by 
the statute. It, therefore, seems clear that the language found in the 
dictum in Hollins v. Brierfield Coal & Iron Co., supra, read in the 
light of the two cases cited in its support, must be held to mean 
that a right conferred by a state statute on simple or non-judgment 
creditors, in the absence of a trust or lien in their favor, to proceed 
in equity to obtain satisfaction of their demands without first ex- 
hausting their légal remedy, cannot be enforced or recognized on 
the equity side of a fédéral court, where the direct object of the 
suit is to obtain payment of such demands, and jùdgment and exécu- 
tion at law would furnish a plain, adéquate and complète remedy, 
were it not for the necessity of removing or overcoming some ob- 
stacle or difficulty in the way of the due and bénéficiai exécution of 
final process. Such a proposition is in nowise inconsistent with the 
right of thi's court to entertain jurisdiction on its equity side for the 
complète attainment in one suit of the relief sought by the com- 
plainants. There are many cases in the subordinate fédéral tribunals 
which décide that non-judgment or open creditors, in the absence of 
a lien or trust in their favor, must exhaust the légal remedy on their 
demands before proceeding in equity to set aside fraudulent convey- 
ances or to remove other obstacles to the satisfaction of such de- 
mands. But I know of no case in which the proposition, either in 
terms or in substance, has been advanced that, where the object 
of the suit is the enforcement of a substantial right in equity created 
by a state statute, and the exhaustion of a légal remedy would neces- 
sarily defeat the object of the suit, such légal proceeding would fur- 
nish a plain, adéquate and complète remedy for attaining the object 
of the suit. Such a proposition on its face is an absurdity. If, then, 
an open or simple contract creditor, upon whom the équitable stat- 
utory right has been conferred, has no adéquate and complète rem- 
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edy at law for the enforcement of such right, his whole remedy for 
that purpose is in equity, and a fédéral court on its equity side has 
full jurisdiction, in administering it, to ascertain the f acts as well as 
to apply the principles of law involved in the case. The suit being 
in equity, there is no violation of the constitutional provision secur- 
ing the right to jury trial in cases at common law, and there is no 
necessity to exhaust either in whole or partially any remedy at law. 
In Morrow Shoe Manuf'g Co. v. New England Shoe Co., 57 Fed. 
685, 6 C. C. A. 508, 24 L. R. A. 417, it was held by the circuit court 
of appeals for the seventh circuit that a creditors' bill to set aside a 
fraudulent conveyance or assignment of personal property of the 
debtor must allège that the cotnplainant has obtained judgment on his 
claim and had an exécution issued thereon, returned unsatisfied. Ou 
a rehearing of the same case (60 Fed. 341, 8 C. C. A. 652, 24 L. R. 
A. 417), it appeared that an Illinois statute provided, among other 
things, that "if any corporation * * * shall allow any exécution 
or decree of any court of record, for a payment of money after de- 
mand made by the officer to be returned no property found, or to re- 
main unsatisfied for not less than ten days after such demand 
* * * suits in equity may be brought against ail persons who 
are stockholders at the time, or liable in any way for the debts of the 
corporation, by joining the corporation in such suits ; * * * and 
courts of equity shall hâve full power, on good cause shown, to dis- 
solve or close up the business of any corporation, and appoint a 
receiver therefor," &c. On the rehearing, as on the original hearing, 
the court, notwithstanding the state statute, held that the fédéral 
courts had no jurisdiction to entertain a creditor's bill brought by a 
simple contract créditer against a corporation, where the créditer 
had not first exhausted his légal remedy. In both of its opinions 
the court relied on Scott v. Neely, Cates v. Allen, and the dictum 
in HoUins v. Brierfield Coal & Iron Co. The portion of the Illinois 
statute under considération was essentially différent from the Dela- 
ware statute and was invoked for an essentially différent purpose 
than the object sought in the présent suit. While at the close of the 
opinion, on the rehearing, unjustifiably broad language was used, 
not warranted by any of the cases cited by the court, the point really 
involved was decided in accordance with the authorities and is in 
nowise inharmonious with the conclusion now reached. The cir- 
cuit court of appeals for the eighth circuit in Darragh v. H. Wetter 
Manuf'g Co., 78 Fed. 7, 23 C. C. A. 609, rendered a décision strongly 
tending to support the jurisdiction of this court in this suit. The 
principal question of law presented was thus stated by Judge San- 
born who delivered the opinion of the court : 

"Had the circuit court of the United States, sitting in Arkansas, jurisdictlcft 
to appoint a receiver and enter a decree of sale of the property of an in- 
solvent corporation of that state, at the suit of a creditor who had not reduced 
his claim to .ludgment pursualit to the provisions of the statutes of the statfr 
of Arkansas." 

The statutory provisions in Arkansas so far as material in this 
connection were as follows: 

"Sec. 1426. Any créditer or stockholder of any insolvent corporation may 
instltute proceedlngs in the chancery court for the windlng up of the affaira 
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of such corporations, and upon such application the court sliall take charge 
of ail the assets of such corporation and distribute them equally among the 
creditors after paying the wages and salaries due laborers and employés. 

Sec. 1427. Bvery préférence obtained or sought to be obtained by any 
creditor of such corporation, -whether by attachments, confession of judg- 
ment, or otherwise, and every préférence sought to be given by such corpo- 
ration to any of Its creditors, in contemplation of insolvency, shall be set 
aside by the ehancery court, and such creditor shall be required to relinquish 
hls préférence and accept his pro rata share in the distribution of the assets 
of such corporation; provided, no such préférence shall be set aside, imless 
eomplalnt thereof be made within ninety days after the same is given or 
sought to be obtained." 

Sand. & H. Dig. e. 47. 

Judge Sanborn, among other things, said: 

"Rights, created or provided by the statutes of the states to be pursued In 
the State courts may be enforced and admlnistered in the fédéral courts, 
either at law, in equity, or in admiralty, as the nature of tlie new rights may 
require. » * * An enlargement of équitable rights by the statutes of the 
States may be admlnistered by the national courts as vvell as by the courts 
of the States. * * * 'A party, by going into a national court, does not 
lose any right or apprqpriate remedy of which he might hâve availed himself 
in the state courts of the same locality.' * * • Tested by thèse rules, the 
jurisdiction and power of the circuit court of the United States to seize and 
sell the property of this insolvent corporation, at the suit of a simple-contract 
créditer, under the statutes of the State of Arlsansas is not doubtful. Cred- 
itors and stockhoiders had no right, vs-ithout such a statute, to hâve a re- 
ceiver of a corporation appointed, to hâve its property sold, and to hâve its 
proceeds dlstributed pro rata among its creditors, simply because it was in- 
solvent The statute created that right." 

With respect to section 1427 he said among other things : 

"It deprived every creditor of the right to collect his debt of an insolvent 
corporation by an action at law, an attaehment, or a judgment. It made 
every lien he obtained according to the course of the common law void, if it 
was attacked within 90 days after it was 'sought to be obtained.' • • • 
Moreover, if a creditor were flrst required to obtain a judgment and a return 
of an exécution nuUa bona before he could proceed under this statute in the 
fédéral court, he would in efCect, be deprived of the right to proceed at ail. 
Hls exécution could generally be levied upon sufflcient property of the in- 
solvent corporation to satisfy his debt, so that he could not obtain a return 
nulla bona, and therefore could not proceed in equity. Yet his judgment 
and exécution would be futile, because some other creditor or some stock- 
holder would certainly proceed under the statute to vacate his judgment and 
thus he would be deprived of ail remedy against an insolvent corporation in 
the national courts, either at law or in equity." 

But while section 1427 required the setting aside, on complaint 
within a specified period, of ail préférences obtained or sought to be 
obtained by any creditor of the corporation by attaehment, confes- 
sion or otherwise, or sought to be given by the corporation to any 
of its creditors, in contemplation of insolvency, it nowhere forfeited 
or annulled the claim or claims secured or sought to be secured by 
any préférence. On the contrary, it recognized the continued ex- 
istence of the original claim or claims in providing that "such cred- 
itor shall be required to relinquish his préférence and accept his 
pro rata share in the distribution of the assets of such corporation." 
There are two points of difïerence between the Arkansas statute and 
the Delaware statute. Both statutes create a substantial équitable 
right and an équitable remedy for its enforcement, but, while the 
123 F.— 34 
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Arkansàs stiatute expressly renders nugatory such proceedings at 
law as are calculated to defeat the statutory right, the Delaware 
statute does not expressly do so. The right conferred by the latter 
statute is, however, wholly inconsistent with and practically would 
be nullified by an exhaustion of a légal remedy on the pecuniary de- 
mands of creditors. In either case an exhaustion of a légal remedy 
would be inconsistent with the due administration of the statute and 
destructive of the right thereby conferred. A second point of dif- 
férence is that, while the proceedings authorized by the Arkansàs 
statute hâve for their object "the winding up of the afïairs" of an 
insolvent corporation, the Delaware statute contemplâtes, as before 
stated, proceedings which may resuit in the fuU and final administra- 
tion of the assets of an insolvent corporation, and also proceedings 
which may resuit in the taking possession of such assets and their 
rétention by the court until such time as by a prudent, economical 
and successful management of the afïairs of such corporation it may 
be restored to solvency. Thèse considérations show that the présent 
case as strongly as, and probably stronger than, Darragh v. H. Wet- 
ter Manuf'g Co., warrants and requires a fédéral court in the exercise 
of its equity jurisdiction to entertain the bill. The bill of the H. 
Wetter Manufacturing Company, a simple contract creditor, was 
sustained on three separate and independent grounds, as follows: 

"(1) Because the complalnant In It had no plaln, adéquate, and complète 
remedy at law against the Insolvent corporation, In the face of the state stat- 
ute which declared any Judgnaent against such a corporation vold If attacked 
wlthin 90 days after it was sought to be obtained; (2) because the state stat- 
ute ereated a new right properly enforceable In equity; and (3) because Its bill 
was sufflclent In the state court, and it lost no right or remedy by its cholee 
of the fédéral court for Its forum." 

The above case was cited with approval by the circuit court of 
appeals for the eighth circuit in National Surety Co. v. State Bank 
(C. C. A.) 120 Fed. 593, 603, in support of the proposition that "rights 
ereated and remédies provided by the statutes of the states, to be 
pursued in the state courts, may be enforced and administered in 
the National courts, either at law, in equity, or in admiralty, as the 
nature of the rights or remédies may require." The demurrer can- 
not bé sustained on the ground that the complainants hâve not re- 
duced their claims to judgment. 

Some of the grounds of demurrer are to the efifect that it does 
not appear that any right of action has accrued to the complainants 
or any of them under and by virtue of the contracts filed as ex- 
hibits ; that such contracts "do not contain any promises or guaran- 
ties of payment of sums of money which it is impossible to realize 
and are not impracticable or impossible of fulfiUment"; that such 
contracts "hâve lapsed according to their terms and constitute no 
claim against défendant" ; that final payment of such contracts "is 
not within discrétion of défendant"; that the bill is multifarious ; 
and that it allèges that "defendant's assets were obtained by false 
représentations, fraud and déception, without alleging what false rep- 
résentations were made, by whom and when, and also without de- 
scribing the character of the fraud complained of." The objection 
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of multifariousness is one which addresses ïtself to the sound discré- 
tion of the court and in view of the nature of this case and under 
the circumstances cannot prevail. To hold otherwise would tend 
to defeat rather than promote justice. For the purpose of disposing 
of the demurrer, it is unnecessary to discuss at length any of the 
other grounds above mentioned. It may be said, in passing, that 
it appears from the bill and exhibits that the contracts made and is- 
sued by the défendant and held by the complainants are ambiguous, 
misleading and obscure, and so artfully worded as to prove a snare 
to the ignorant and unwary, and to put the contract-holders after 
paying instalments practically at the mercy of the défendant with re- 
spect to the amount of money, if any, they could recover from it. 
It further appears that the défendant and the complainants were not 
on the same plane of equality with respect to knowledge of the rules 
and methods resorted to by the défendant in the conduct of its busi- 
ness of issuing, selling and redeeming its contracts, and that the com- 
plainants were induced by fraudulent practices on the part of the 
défendant, consisting of false promises, and fraudulent représenta- 
tions as to the practical working and resuit of its business, to be- 
come contract-holders. And it further appears that the resuit was 
accomplished in the exécution of a disreputable and overreaching 
scheme on the part of the défendant to defraud that large class of 
persons who, in the hope of realizing the enormous and well-nigh im- 
possible profits held out by the défendant, could by déception and il- 
legitimate means be induced to part with their money. But it is not 
necessary, and perhaps it would be improper, to dispose of the de- 
murrer on the ground of fraud. 

It appears from the bill and exhibits, not only that the contracts 
or securities held by the complainants were issued to them in Ten- 
nessee, but that the moneys paid on them by the complainants were 
paid to the représentative or agent of the défendant in that state. 
Sections 2 and 3 of a statute of Tennessee, passed March 21, 1891, 
and approved March 26, 1891, are as follows : 

"Sec. 2. Be It further enacted, ïhat each and every corporation created 
or organized under or by virtue of any government other than that of this 
State, for any purpose whatever, desiring to own property or carry on busi- 
ness In this State of any kind or charaeter, shall first flle in the office of the 
Secretary of State a copy of Its charter and cause an abstract of same to be 
recorded in the office of the Eegister in each county in which such corpora- 
tion desires or proposes to carry on its business or to acquire or own property, 
as now required by Section 2 of Chapter 31 of Acts of 1877. 

Sec. 3. Be it further enacted, That it shall be uniawful for any foreigu 
corporation to do or attempt to do any business or to own or to acquire any 
property in this Sitate without having first complied with the provisions of 
this Act, and a violation of this statute shall subject the ofCcnder to a fine of 
not less than $100 nor more than §500, at the discrétion of the jury trying the 
case." 

Acts 1891, p. 264, c. 122. 

A foreign corporation is thus required to comply with the pro- 
visions of section 2 before carrying on business of any kind or char- 
aeter in that state. It appears that the défendant did not comply 
with those provisions. Section 3 not only subjects the ofïending cor- 
poration to a fine, but expressly provides that "it shall be unlawful 
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for any foreign corporation to do * * * any business * * * 
in this State without having first complied with the provisions o£ 
this Act." The doing of business by a foreign corporation in that 
State in violation of the statute is not included in the category of cases 
in which mala prohibita may hâve légal force and efïect, notwith- 
standing the infliction of a penalty. The suprême court of Tennessee 
has, not only upheld the eonstitutionality of the statute, but decided 
that it renders contracts made in violation of it void, at least as to 
the ofFending corporation. Cary-Lombard Lumber Co. v. Thomas, 
92 Tenn. 588, 22 S. W. 743; State v. Phœnix Insurance Co., 92 
Tenn. 420, 21 S. W. 893. In the former case the court said : 

"This Act of 1891, Ohapter 122, has, by this Court, been held to be a valld 
and constitutional law. State v. Phœnix Fire Insurance Ce, 92 Tenn. 420, 
21 S. W. 893. After this Act went into effect, March 21, 1891, by its terms 
and provisions this foreign corporation was not authorized to do any business, 
or to own any property in Tennessee until the provisions of the Act were 
coihplied with. It could, tlierefore, after that Act was passed, own no prop- 
erty and make no légal contra et in Shelby County, where this property was 
situated, until the abstract or mémorandum was recorded in the Register's 
office of that county, which, as before stated, was the twenty-eighth of July, 
1891. AU contracts made by it and ail business transacted by it in Shelby 
County between thèse dates were illégal, and no rights of property or of 
action could arise out of the same." 

On a rehearing the court said: 

"By the very terms of the Act of 1891, Chapter 122, Section 3, It is made 
unlawful for any corporation to do, or attempt to do, any business, or to own 
or acquire any property in the State without having first complied with the 
provisions of the statute. Every transaction or contract, express or implied, 
made by a foreign corporation after the pasage of this act, March 21, 1891, 
and before Its charter was filed and mémorandum recorded as the law pro- 
vides, was Illégal, and no rights or remédies can be predlcated t^ereon in 
favor of the company." 

There can be no question of the validity of the Tennessee statute 
under the constitution and laws of the United States in its application 
to this case ; for the défendant in doing business in that state was not 
in governmental employ, nor engaged in commerce, Interstate or 
foreign. Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357; Ducat v. 
Chicago, 10 Wall. 410, 19 L. Ed. 972; Doyle v. Continental Ins. 
Co., 94 U. S. 535, 24 L. Ed. 148; Phila. Fire Association v. New 
York, 119 U. S. iio, 7 Sup. Ct. 108, 30 L. Ed. 342; Pembina Min- 
ing Co. V. Pennsylvania, 125 U. S. 181, 8 Sup. Ct. 737, 31 L,. Ed. 650; 
Horn Silver Mining Co. v. New York, 143 U. S. 305, 12 Sup. Ct. 
403, 36 L. Ed. 164; Ashley v. Ryan, 153 U. S. 436, 14 Sup. Ct. 865, 

38 L. Ed. 773; Hooper v. CaHfornia, 155 U. S. 648, 15 Sup. Ct. 207, 

39 L. Ed. 297; New York State v. Roberts, 171 U. S. 658, 19 Sup. 
Cl. 58, 43 L. Ed. 323; Waters-Pierce Oil Company v. Texas, 177 
U. S. 28, 20 Sup. Ct. 518, 44 L. Ed. 657. The contracts held by the 
complainants, being unlawful and void, at least so far as any con- 
tractual rights on the part of the défendant are concerned, must be 
held to be unlawful and void in toto as between the parties. The 
reciprocal obligations between the parties disclosed therein and the 
interdependence of their dififerent provisions preclude the possibility 
of any combination of nullity on one side and validity on the other. 
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It appears from the bill that the complainants entered iiito the con- 
tracts "in good faith, and for the legitimate purposes of investment 
for profit," and further that they were not aware that the défendant 
was violating the laws of Tennessee. The complainants were not 
chargeable with knowledge of the fact that the défendant had failed 
to comply with the requirements of the Tennessee statute, but were 
innocent parties to unlawful and void contracts. They were entitled 
to recover from the défendant ail moneys paid by them to it on ac- 
count of the prohibited contracts. They are creditors of the défend- 
ant in the amount of such moneys less such portion thereof as n.ny 
hâve been repaid by the défendant and would be entitled to recover 
their claims on the common count in assumpsit for money had and 
received, and such action would not be in aifirmance, but in disaf- 
firmance of the contracts. While several alternative grounds are as- 
signed in support of the bill, it prays that the complainants and ail 
other creditors may be decreed to hâve a lien upon the assets of the 
défendant "for the amounts that they hâve paid into said company." 
This is a distinct répudiation of the contracts. Morawetz in his Law 
of Private Corporations, § 125, well lays down the rule as follows: 

"If elther party to a contract -whleh cannot be enforced on account of some 
prohibition of the law bas received beneflts under the contract, he must 
account for such beneflts to the other party. In such case the maxim, 'in 
pari delicto melior est condltlo possidentls,' applles only if the contract in- 
volved some immorallty, or if the courts must, for reasons of public polley, 
refuse to help elther party. And if either one of the parties was innocent, 
he may compel the guilty party to account for whatever he bas received un- 
der the contract, though the contract itself be whoUy Invalid and unenforce- 
able." 

The doctrine hère laid down by Morawetz is supported by con- 
trolling authority. Spring Co. v. Knowlton, 103 U. S. 49, 26 L. Ed. 

347- 

It also appears that two of the complainants are stockholders of the 
défendant, each to the par amount of $1,000 and, as such, are entitled 
under the Delaware statute to apply for the appointment of a re- 
ceiver of the défendant as an insolvent corporation which possesses 
assets in excess of the jurisdictional amount required in a fédéral 
court. 

In view of the foregoing considérations the demurrer mu^t be over- 
ruled and the défendant required to plead or answer by Thursday, 
the eighteenth day of June next. 
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PHIIiADELPHIA TRUST, SAFB DEPOSIT & INS. CO. v. PHILADBLPHIA 

TRUST CO. 

(Circuit Court, D. Delaware. June 6, 1903.) 

No. 239. 

1. OORPORATION— NaMB— S1MILA.RITY TO ONE IN UsE— InJUNOTION. 

The corporate name of the complainant contained in its original charter 
April 15, 1869, vas The Phlladelphia Trust, Safe Deposit and Security 
Company of the City of Philadelphla. Subsequently by a supplément to 
Its charter obtalned March 10, 1871, Its name was ehanged to The Phila- 
delphla Trust, Safe Deposit and Insurance Company, and since that time, 
while uslng its légal corporate name in judieial proceedings and transac- 
tions of business, it has by usage become generally known and Is com- 
monly spoken of as "The Phlladelphia Trust Company" or "Phlladelphia 
Trust Company." It is engagea in a gênerai trust business in Phlla- 
delphia, other parts of Pennsylvanla, in New Jersey, Delaware, and other 
States or territories of the Union. The défendant became incorporated 
under the gênerai incorporation law of Delaware (21 Del. Laws, p. 445, 
c. 273), March 10, 1899, having authority, among other thlngs, to carry on 
a gênerai trust business, not only in Delaware, but in any part of the 
world. Letters Intended for the complainant hâve frequently been ad- 
dressed to It as "The Phlladelphia Trust Company" or "Phlladelphia 
Trust Company." On thèse facts and the other circumstanees disclosea 
In the case, held, that a preliminary injunction should issue restralning 
the défendant from the use of the name adopted by it. 

2. Same — Certificate dp Incorporation. 

Under the gênerai Incorporation law of Delaware a certificate of incor- 
poration must set forth "the name of the corporation, which shall be sucb 
as to distingulsh It from any other corporation engaged in the same busi- 
ness, or promoting or carrying on the same objects or purposes in this 
State." This statutory requirement, neither in terms nor by fair Implica- 
tion, Is restricted only to cases in which the name of the corporation 
created under it Is distinguished from the merely légal name of the other 
corporation. The complainant, although Its légal name Is The Phlla- 
delphia Trust, Safe Deposit and Insurance Company, Is known in Dela- 
ware and elsewhere as "The Phlladelphia Trust Company." The ineor- 
porators of the défendant In adoptlng the latter name in the charter 
clothing the défendant with some of the powers exercised by the com- 
plainant in Delaware, acted In violation of the statute, and did not acquire 
the right to use the name of the défendant sought to be appropriated to 
the défendant. 

S. Same. 

The name adopted by the défendant Is precisely the name by which 
hère and elsewhere the complainant is generally known, and was pre- 
sumably known to the incorporators of the défendant when they obtalned 
its charter. Many of the powers contained in the charters of the two 
corporations are substantially alike, if not in ail Instances expressed in 
ipsissimis verbis, and can be exercised in the same territory. 

4. Same— Mislbading Public. 

The use of the name, adopted by the défendant, in the exercise of 
powers common to the two corporations would be directly calculated to 

Ifl. Use of corporate and firm names as trade names, see notes to E. W. 
Rogers Co. v. Wm. Rogers Mfg. Co., 17 C. O. A. 579; Kathreiner's MalkafCee 
Fabriken Mit Beschraenkter Haftung v. Pastor Kneipp Meûicine Co., 27 C. 
C. A. 357. 

See Corporations, vol. 12, Cent. Dig. § 137. 

1[4. Unfair compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 



PHILADELPHIA TRUST, 8. D. & I. CO. V. PHILADEUPHIA TRUST 00. 535 

produce confusion In thelr business, mislead the publie as to the Identlty 
of the Company wlth whieh It may be intended to deal in the matter of 
trusts and administration of estâtes, and in other respects croate uncer- 
talnty and mistake as to identlty leading to conséquences of the gravest 
character; and also to produce unfalr compétition in business. 

5. Same — Sélection of Name. 

Original incorporators under the gênerai Incorporation law of Delaware 
hâve no rlght to sélect a name eithPr intended or directly calculated to 
work a wrong. The statutory authority and requirement to insert a 
eorporate name in the certlflcate of incorporation were not intended to 
enable such incorporators by a choice of name to invade the legitimate 
rights of others. While the purpose of the law Is to enable persons to 
acquire and enjoy a eorporate franchise, it does not contemplate that the 
incorporators shall take advantage of Its provisions to pursue such an 
injurions course of action as a court of equity would enjoln in the case 
of indlviduals. 

6. Same— SiMiLARiTT op Names. 

The différence between the eorporate name of the complainant and that 
of the défendant eonsists in the omission from the latter of the vyords 
"Safe Deposit and Insurance." There ean be no doubt that should the 
tvro names be placed side by side no one able to read would mistake the 
one for the other. But this ean be said wlth respect to many names 
where infringement or violation has been found by the courts. 

7. Same. 

The words "Philadelphia Trust" oceur in both of the eorporate names 
of corporations having to a large extent eommon powers. One of the 
most prominent of thèse powers is the rlght to earry on a gênerai trust 
business. That such power is the most prominent is shown by the faet 
that the complainant has been generally known as "The Philadelphia 
Trust Company" or "Philadelphia Trust Company," instead of "The Phil- 
adelphia Safe Deposit Company" or "Philadelphia Safe Deposit Com- 
pany," or "The Philadelphia Insurance Company" or "Philadelphia In- 
surance Company." This usage wlth respect to the name of the com- 
plainant is a fair indication that the words Imltated by the défendant are 
so mueh of the complainant's name "as will mislead dealers into the be- 
lief that the corporations are the same." 
(Syllabus by the Court.) 

In Equity. 

Benj. Nields and R. L. Ashurst, for complainant. 
Herbert H. Ward and Andrew C. Gray, for défendant. 

BRADFORD, District Judge. The Philadelphia Trust, Safe De- 
posit and Insurance Company, a corporation of Pennsylvania, the 
complainant, has brought its bill against the Philadelphia Trust Com- 
pany, a corporation of Delaware, praying, in addition to the usual 
prayers, as folio ws : 

"That the défendant, Philadelphia Trust Company, its ofïlcers, attorneys, 
servants and agents may be restrained by the injunctlon of this honorable 
court from acting as agent, trustée, receiver, exécuter, administrator or exer- 
eislng any of the powers as expressed in Its articles of incorporation under the 
name of Philadelphia Trust Company, and from engaging in or carrylng on 
under said name any Insurance, trust, safe deposit or security business what- 
soever, or using the name of Philadelphia Trust Company in any of the cities, 
States or territorles of the United States. And also that a prellminary injunc- 
tlon may issue to restrain the défendant, its offlcers, attorneys, servants and 
agents in like manner ùntil the further order of this court." 

A restraining order having been issued, the case is now before the 
court on a motion for a preliminary injunction as prayed. The 
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original charter of the complainant was obtained from the législature 
of Pennsylvania, April 15, 1869, and thereafter two suppléments to the 
charter were obtained from the législature of that state, March 16, 
1870, and March 10, 1871. The original corporate name of the com- 
plainant was The Philadelphia Trust, Safe Deposit and Insurance 
Company of the City of Philadelphia. By the supplément of March 
10, 1871, the name of the complainant was changed to The Philadel- 
phia Trust, Safe Deposit and Insurance Company. Under its charter 
as amended the complainant has, among other powers, the following : 

"Power to receive and hold, on deposit and In trust, and as security, 
estate, real, Personal and mixed, including notes, bonds and obligations, of 
States, companles, corporations and Indivlduals, and the same to pnrchase, 
collect, adjust, settle, sell and dispose of, in any manner wlthout proceeding 
in law or equlty, and upon such terms as may be agreed upon between them 
and the parties contracting with them; and, also, * * • to receive upon 
deposit, for safe keeplng, money, jewelry, plate, stocks, deeds, bonds, and 
valuable property of every kind, upon terms to be prescribed by the By-laws 
of the corporation; provided, that nothing herein contalned, shall authorize 
said Company to engage in the business of banking, * • * to make In- 
surance for the fldelity of persons holding places of responsiblllty and trust. 
* * • That any executor, admlnlstrator, guardian or other trustée or pub- 
lic officer, having the custody or contre! of any bonds, stocks, securities, 
moneys or other valuables, belonging to others, shall be authorlzed to deposit 
the same for safe keeplng with the sald company." 

By the supplément of March 16, 1870, the complainant received, 
among others, the following powers : 

"That The Philadelphia Trust, Safe Deposit and Insurance Company of the 
City of Philadelphia be, and they are hereby authorized to aceept and exécute 
Trusts of any and every description which may be commltted or transferred 
with their consent to them, by any person or persons whatever, bodies cor- 
porate or public, or by any Court of the TJnited States, or of the Common- 
wealth of Pennsylvania; and to aceept and exécute the oflBce and appoint- 
ment of Executors or Adminlstrators, of any kind and nature, whenever such 
office or appointment Is conferred or made by any person or persons, or by 
any Hegister of WIlls, or by any Orphans' or other Courts, either of the 
United States or of thls Commonwealth; and that in ail cases where applica- 
tion shall be made to any Court or Eegister of Wills of the Commonwealth 
of Pennsylvania, for the appointment of any Receivers, Trustées, Adminls- 
trators, Assignées, Guardian of any Mlnor or Committee of a Lunatic, it shall 
and may be lawful for such court or Eegister, If they think proper, to appoint 
The Philadelphia Trust, Safe Deposit and Insurance Company of the City of 
Philadelphia, with their consent, such Receiver, Trustée, Admlnlstrator, As- 
signée, Guardian or Committee; and the accounts of said Company as such 
Receiver, Admlnlstrator, Executor, Trustée, Assignée, Guardian or Committee, 
shall be regularly settled and adjusted before the proper tribunal, and upon 
such settlement and adjustment, ail proper, légal, usual and customary 
charges, costs and expenses shall be allowed to the sald Company for their 
care and management of the trusts and estâtes aforesald; and the sald Com- 
pany, as such Trustée or Assignée, Guardian, Receiver, Admlnlstrator, Ex- 
écuter or Committee, shall be subject to ail orders or decrees made by the 
proper tribunal under the laws of the Commonwealth. • • * That the 
said Company shall be and hereby Is authorized and empowered to enter se- 
curity and become surety for any person or persons, for the faithful per- 
formance of any trust, office, duty, contract or agreement; and it is further 
authorized to become sole surety, In any and ail cases where by law two or 
more surettes are requlred, for the faithful performance of any trust or office; 
and It shall and may be lawful for any court of this Commonwealth to ap- 
prove said company as sole surety In ail such cases, and in every such case 
tbe Capital Stock of the sald Company shall be taken and considered as suffi- 
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cient security therefor, but in such case the officers and affalrs of said Com- 
pany shall be subject to examinatlon, and Its property and effects liable as 
aforesaid; and it shall be lawful for said Company to stipulate and provide 
for Indemnity from the person or persons for whom it shall so become re- 
sponsible, and to enforce any contract, pledge or otber security made or given 
for that purpose as may be équitable and just." 

The défendant obtained its charter under the gênerai incorporation 
laws of Delaware (21 Del, Laws, p. 445, c. 273), March 10, 1899. There 

were only three incorporators, ail of whom at the lime of the incor- 
poration were and still are résidents of Wilmington, Delaware. The 
charter sets forth as follows: 

"The nature of the business and the objects and purposes proposed to be 
transacted, promoted and carried on, are to do any or ail of the things herein 
mentloned as fuUy and to the same extent as natural persons might or could 
do, and in any part of the world, but only when and as generally or spe- 
cifically authorized froni time to time, by the owners and holders of a ma- 
Jority of the shares of the capital stock of the corporation; which authority 
shall be evidenced in writing flled with the Secretary and recorded on the 
minutes of the proceedings both of the stockholders and directors of the cor- 
poration." 

Among the corporate powers of the défendant are the following: 

"To eonduct business in any State, the District of Columbia, the territories 
and colonies of the United States and in foreign countries. To hâve olBces 
and to carry on business without restriction as to place or amount. * * * 
To exercise any trusts in regard to money, bonds, stocks, notes, contracts, 
choses in action, investments or interests of whatever kind or nature in any 
property, real, personal or mixed, and to reçoive compensation therefor and 
at such rate, in such form and on such terms and conditions as may be 
agreed on in the contract relating to such trusts. To act as the fiscal agent 
of any State, municlpality, body politie, corporation, company or other party. 
To receive from any corporation or other party for investment, exchange or 
sale, any moneys, securities or property of any kind and to negotiate and 
efifect loans thereon. To act as trustée undcr any mortgage, bond or contract 
made or issued by any municlpality, body politie, corporation, company or 
other party. To accept from and exécute trusts for married women, with 
respect to their sépara te property; and as their agent to manage any prop- 
erty or estate or transact any business in relation thereto. To act under the 
appolntment of any Court of Record, or other authority compétent to make 
such appolntment as guardian, recelver, or trustée of the estate of any minor 
or other person, corporation or party. To be appointed and to accept the ap- 
polntment as exécuter under the Last Will and Testament or administrator 
with or without the Will annexed, of the estate of any deceased person; and 
to be appointed and to act as the committee or trustée of the estate of any 
lunatic, idiot, imbécile or habituai drunkard. To take, accept and exécute 
ail such légal trusts, duties and powers in regard to the holding, management 
and disposition of any estate, real, personal or mixed and the rents and profits 
thereof or the sale thereof as may be confided to it by any Court of Record 
or by any person, corporation, municlpality or other compétent authority, and 
it shall be accountable to ail parties in Interest for the falthful discharge of 
every such trust, duty or power which it may so accept. To take, accept and 
exécute ail such trusts and powers of whatsoever nature or description as 
may be conferred upon or entrusted or committed to it by any person or 
persons, or any body politie, corporation, company or other authority by 
grant, assignment, transfer, devise, bequest or otherwise, or which may be 
entrusted or committed, or transferred to it, or vested in it by order of any 
Court of Record, Surrogate, or other compétent authority or party. To trans- 
act a gênerai Trust Company business, as trustée to make investments ot 
money, or exchanges or purchases of property; to manage any investments 
or property, to coUect interests, dividends, rents, profits or claims of any kind 
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wbatsoêver; to act as registrar of stocks,, bonds, certificates and debentures-, 
and as transfer agent thereof for corporations or companies, to act as the 
trustée for the holders of or otherwise, in relation to any bonds, stocks, 
debentures or Interests issued or to be issued by any state, municlpality, body 
politlc, corporation, légal association, company or party; and generally to do 
any of the thlngs usually pertaining to the business of trust companies, and 
each and everything whlch now is or may hereafter be pennitted by law. 
It may issue its own obligations in such form, on such amount and subject 
to such conditions as may be generally or speciflcally authorized by the stock- 
holders in accordanee herewith. To do any or ail of the thlngs herein set 
forth to the same extént as natural persons mlght or could do and in any 
part of the world as principals, agents, contractors, trustées or otherwise." 

It is further provided in the defendant's charter that the above 
enumerated powers are "to be exercised only as may be generally or 
specifically authorized, from time to time, by the owners and holders 
of a majority of the shares of its Capital Stock ; which authority shall 
be evidenced in the manner hereinbefore prescribed," and that "its 
principal office and place of business in the State of Delaware is to 
be located in the City of Wilmington, State of Delaware," and, further, 
that "the Stockholders or Directors shall hâve power to hold their 
meetings and keep the books outside of the State of Delaware at such 
places as may be from time to time designated by them." The office 
and principal place of business of the complainant is in Philadelphia, 
Pennsylvania. It is averred in the bill, and not denied or disputed, as 
follows : 

"Fifth. That your orator, slnce the sald Slxteenth day of March, A. D. 
1871, has been eontlnuously and largely engagea in acceptlng and executing 
trusts committed and transferred to it by Indlvlduals, bodles corporate and 
by the several Fédéral and State Courts, and has during sald time accepted 
and executed the offices of Executor and Adminlstrator, and has acted as 
Eecelver, Trustée, Assignée, Guardian of Minors, as a Oommittee of Lunatics 
and has entered security and became surety for sundry persons for the falth- 
ful performance of trusts, offices, duties, contracts and agreements, and has 
received large deposlts of moneys and funds in the course of its dealing and 
business, and that the amount of moneys and trust funds received and held 
by it as aforesald now amount to over flfty millions of dollars. That the 
business transactions and relations of your orator hâve been and now are 
with indlviduals and corporations in the said City of Philadelphia and else- 
where in the State of Pennsylvania, in New Jersey, Delaware and a number 
of the other States of the United States, as well as in the terrltorles thereof." 

The affidavits filed by the complainant in support of its motion were 
made by Samuel K. Smith, treasurer of the Harlan and HoUingsworth 
Company, of Delaware, James B. Clarkson, treasurer of Security 
Trust and Safe Deposit Company, of Delaware, John S. Rossell, trust 
officer of Security Trust and Safe Deposit Company, of Delaware, 
Anthony Higgins, of Delaware, William H. Jenks, a director of the 
Girard Trust Company, of Philadelphia, Henry B. Russell, assistant 
treasurer of the complainant, Edmund D. Scholey, secretary and treas- 
urer of the complainant, William L. Du Bois, vice président of the 
complainant, and Francis B. Reeves, président of the Girard National 
Bank, of Philadelphia. Ail of thèse affiants aver in efïect that the 
name by which the complainant is and has been generally known and 
commonly called is "The Philadelphia Trust Company" or "Phila- 
delphia Trust Company." The affiant Russell further states that "a 
large proportion of the letters received by said complainant from its 
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customers and correspondents are addressed 'Philadelphia Trust Com- 
pany' or 'The Philadelphia Trust Company,' * * * ^i^j ^hat 
checks are frequently drawn payable to the order of complainant under 
the name of 'Philadelphia Trust Company' or 'The Philadelphia Trust 
Company.' " He also annexes to bis affidavit eleven envelopes ad- 
dressed either to "Philadelphia Trust Company" or "The Philadelphia 
Trust Company," one of them having been mailed at Lakewood, N. J., 
and States that ail of them "were received by the complainant in the 
usual course of mail on the morning of the date hereof." He further 
States that in Philadelphia, "where complainant is located and in the 
several states where it transacts business it is generally known and 
commonly called 'The Philadelphia Trust Company.' " The afïiant 
Du Bois States that the complainant "has been for more than thirty 
years last past. and now is, largely engaged in accepting and executing 
trusts and acting as agent, trustée, receiver, guardian, executor and 
administrator, and generally engaged in carrying on a trust, safe de- 
posit and security business in the City of Philadelphia and elsewhere 
in the State of Pennsylvania ; also in the States of New Jersey, Dela- 
ware and in a number of the other States of the United States ; that 
complainant is generally known and commonly called 'The Phila- 
delphia Trust Company' in the City of Philadelphia where it is located ; 
and that complainant is invariably known as 'The Philadelphia Trust 
Company' in the States where it transacts its business. That com- 
plainant is a well established concern and under its said known trade- 
name, of 'The Philadelphia Trust Company,' has donc and is doing a 
large and prospérons business ; that the amount of money and trust 
funds received and held by said complainant, now amounts to several 
million dollars ; that it has a valuable good-will resulting from many 
years of successful efïort." The afifiant Scholey makes like averments. 
Against the case made by the complainafit, the défendant has fîled 
an affidavit made by its three original incorporators, in which, among 
other things, they aver as follows : 

"That the said name 'Philadelphia Trust Company' was selected by said 
Incorporators wholly -without thought of or intent to copy after the name of 
'The Philadelphia Trust, Safe Deposlt and Insurance Company,' the above 
named complainant and wholly without thought of or intent to copy after any 
name by which the said complainant corporation may be or may hâve been 
commonly known. * » * That said company was not created or organ- 
Ized for the purpose of competing in any way or anywhere with the said 
complainant company. • * * That said défendant company was not 
created or organized with the intention to perform a gênerai trust business 
or a business at ail in compétition with the said complainant or any other 
trust company. The primary object of said incorporation and organization 
was the création of a company which would promote the organization of 
business corporations of any description, provide capital therefor, hold securi- 
ties thereof, and promote the property and business success of such subsidîary 
and associated companies. That although said défendant company hath been 
fully organized preparatory to the undertaking its above outlined business, 
said company hath not, in fact, .yet entered upon its said intended business, 
and hath not to any degree whatsoever competed with the business of said 
complainant. Thèse déponents deny that it is the object and purpose of said 
défendant, under its said name of 'Philadelphia Trust Company,' ♦ * * to 
engage in and carry on its said business otherwîse than hereinabove set forth 
with individuals or corporations in the said City of Philadelphia or elsewhere 
In the State of Pennsylvania, or in the States of New Jersey, Delaware or 
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other States of the United States or Its territories, but thèse depopents say 
that if and 'when it engages In the business hereinabove outlined it may be 
àssociated wlOi or the promoter of any company or individual In any of the 
States of the Union wlth whom proper business arrangements can be made. 
But thèse déponents aver that Its said business, so carried on as aforesald, 
would not be greatly or otherwlse to the préjudice or injury of said com- 
plainant, ïhat the name of 'Philadelphia Trust Company' Is not the légal 
name of said complalnant, nor is it a name whlch said complainant hath the 
right to adopt as its légal name In the transaction of any business with any 
person with whom it may contract or hâve business relations. That the use 
of the légal name of said défendant corporation, properly adopted by it and 
eonferred upon It under the provisions of the said General Corporation Law 
of the State of Delaware, is the légal right of said défendant corporation, 
under the provisions of said act. • * • And thèse déponents most posi- 
tively aver that the adoption of said corporate title of 'Philadelphia Trust 
Company' was made wlth no intent to injure said complainant corporation 
or to decelve the customers thereof, or to interfère în any way with its busi- 
ness or to decelve the publie who may hâve business relations with either 
said complainant or défendant corporation. And thèse déponents further 
deny that any act or transaction, either of themselves or of their fellow- 
stockholders In said défendant company, or the fellow-dlrectors in said de- 
fendant company, or of said défendant company itself, hath resulted in any 
injury to said complalnant corporation or in any interférence with its said 
business or In any déception or mlsleadlng of Its customers." 

The affiants, however, do not deny that the complainant has been 
and is generally known as, and commonly called, "The Philadelphia 
Trust Company," or "Philadelphia Trust Company"; they do not 
deny that they, at the time of the incorporation of the défendant, had 
knowledge of that fact ; nor do they deny that at that time they were 
ignorant of the nature of the business carried on by the complainant, 
nor that its business was transacted in Delaware and other states than 
Pennsylvania. 

The vital question is whether a court of equity should, under the 
circumstances disclosed in the bill and afifidavits, permit the défendant 
to use its adopted name in the transaction of its corporate business. 
The défendant, as before stated, was created under the gênerai incor- 
poration law of Delaware. By that act a certificate of incorporation 
must set forth "the name of the corporation, which shall be such as 
to distinguish it from any other corporation engaged in the same busi- 
ness, or promoting or carrying on the same objects or purposes in 
this State." It appears that the complainant has for years been and 
now is engaged in carrying on a gênerai trust business in Delaware 
and elsewhere, and also that such business so carried on by the com- 
plainant in Delaware is of the same character as a portion of that 
which the défendant, under its charter, is authorized to conduct in the 
same state. It will be observed that under the statute the name of 
the corporation "shall be such as to distinguish it from any other cor- 
poration engaged," etc.; but the statutory requirement neither in 
terms nor by fair implication is restricted only to cases in which the 
name of the corporation created under it is distinguished from the 
merely légal name of the other corporation. While a corporation 
generally, if not invariably, is confined to the use of its corporate name 
in judicial proceedings and its transactions of business, it may by 
usage be generally and commonly called to the public by a différent 
name. This may resuit from the length or complexity of its légal 
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name and conséquent inconvenience in expressing it orally or in writ- 
ing, or possibly from other causes. The complainant, although its 
légal name is "The Philadelphia Trust, Safe Deposit and Insurance 
Company" is known in Delaware and elsewhere as "The Philadelphia 
Trust Company." The incorporators of the défendant in adopting the 
latter name in a charter clothing the défendant with some of the pow- 
ers exercised by the complainant in Delaware, acted in violation of 
the statute, and did not acquire the right to use the name sought to be 
appropriated to the défendant. 

But, further, on the question of unfair compétition in trade or busi- 
ness, it would be wholly immatériel, under the circumstances of this 
case, if the name adopted by the défendant were substantially unlike 
the légal name of the complainant. The name so adopted is precisely 
the name by which hère and elsewhere the complainant is generally 
known, and was presumably known to the incorporators of the de- 
fendant when they obtained its charter. Many of the powers above 
cited from the charters of the two corporations are substantially alike, 
if not in ail instances expressed in ipsissimis verbis, and can be exer- 
cised in the same territory. It is évident, from thèse circumstances, 
that the use of the name, adopted by the défendant, in the exercise of 
powers common to the two corporations would be directly calculated 
to produce confusion in their business, mislead the public as to the 
identity of the Company with which it may be intended to deal in the 
matter of trusts and administration of estâtes, and in other respects 
create uncertainty or mistake as to identity, leading to conséquences 
of the gravest character; and also to produce unfair compétition in 
business. Attention was drawn during the argument to a distinction 
between the charters of the two corporations, and it was pointed out 
on the part of the défendant that, while the entering upon the exercise 
of its powers by the complainant was subject only to the action of its 
board of directors, such exercise in the case of the défendant is dé- 
pendent upon gênerai or spécifie authorization "from time to time, 
by the owners and holders of a majority of the shares of the capital 
stock of the corporation ; which authority shall be evidenced in writihg 
filed with the Secretary and recorded in the minutes of the proceedings 
both of the stockholders and directors of the Corporation." But 
this distinction between the charters of the two companies does not 
involve any difïerence between them with respect to corporate power. 
It involves only a difïerence in the corporate instrumentalities, pro- 
cédure or machinery by which corporate power is to be exercised, and 
is unimportant to the décision of this case. 

Original incorporators under a gênerai incorporation law such as 
that of Delaware hâve no right to sélect a name either intended or di- 
rectly calculated to work a wrong. The statutory authority and re- 
quirement to insert a corporate name in the certificate of incorporation 
were not intended to enable such incorporators by a choice of name 
to invade the legitimate rights of others. While the purpose of the 
law is to enable persons to acquire and enjoy a corporate franchise, it 
does not contemplate that the incorporators shall take advantage of 
its provisions to pursue such an injurions course of action as a court 
of equity would enjoin in the case of individuals. It is not essential 
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to the maîntenance of this bill that the complainant should hâve an 
exclusive légal right to the name "The Philadelphia Trust Company" 
or "Philadelphia Trust Company." A case in point is Lee v. Haley, L- 
R. 5 Ch. App. Cases 154. Sir G. M. Giffard, h. ]., in the course of 
the opinion of the court said: 

"The facts are very simple, and the case dépends upon principles -which 
are well known, whleh this Court has asserted agaln and again, and which 
I trust it always wlll assert. The case Is that the PlaintifCs hâve carried on 
business in Pall Mail for a séries of years under the name of 'The Guinea 
Coal Company,' and there Is évidence to show that they were well known, 
and that, as one would expect, they were frequently spoken of, as 'The Pall 
Mail Guinea Coal Company.' The Défendant, first of ail, sets up as 'The 
Pall Mail Guinea Coal Company' in Beaufort Buildings. That was not found, 
and, Indeed, was not calculated to induce persons to deal with him under the 
supposition that they were dealing wIth the Plaintiffs. Ali persons, of course, 
going to Beaufort Buildings would know perfectly well that they were not 
deaiing with the persons carrylng on their business in Pall Mail. He then 
proceeds to set up under the same name In Pall Mail, and that is the pro- 
ceedlng which Is now complained of. It was urged on behalf of the De- 
fendant that there are a number of other companîes who call themselves 
Guinea Coal Companîes, with some préfixes and others with no préfixes, and 
that for this, among other reasons, the PlaintifCs cannot hâve any property 
în the name of The Guinea Coal Company. I qulte agrée that they hâve no 
property in the name, but the principle upon which the cases on this subject 
proceed is, not that there Is property in the word, but that it is a fraud on 
a person who has establlshed a trade, and carries it on under a given name, 
that some other person shall assume the same name, or the same name with 
a slight altération, In such a way as to Induce persons to deal with him in the 
bellef that they are dealing with the person who has given a réputation to 
the name." 

In Celluloïd Manuf'g Co. v. Cellonite Manuf'g Co. (C. C.) 32 Fed. 
94, 97, Mr. Justice Bradley said : 

"Fair compétition in business is legltimate, and promûtes the public good; 
but an unfalr appropriation of another's business, by using hls name or trade- 
mark, or an imitation thereof calculated to deceive the public, or in any 
other way, is justly punishable by damages, and will be enjoined by a court 
of equity. • * • The fact that both are corporate names is of no consé- 
quence in this connection. They are the business names by which the parties 
are known, and are to be dealt with precisely as if they were the names 
of private firms or partnerships. The defendant's name was of its own 
chooslng, and, if an unlawful imitation of the complainant's, is subject to the 
same rules of law as if It were the name of an unincorporated flrm or Com- 
pany." 

In Armington v. Palmer, 21 R. I. 109, 42 Atl. 308, 43 L. R. A. 95, 
79 Am. St. Rep. 786, Judge Stiness, after referring to the authorities, 
said: 

"The principles upon whleh thèse cases rest are that, although a corporation 
may be legally created, it can no more use its corporate name In violation of 
the rights of others than an indivldual can use hls name, legally acquired, 
so as to mislead the public and to injure another. The principle adopted is 
similar to that of a trade-name or trade-mark, and Is applied accordingly." 

In Hendriks v. Montagu, L. R. 17 Ch. Div. 638, it was held, revers- 
ing the décision of the Master of the Rolls, that a company not reg- 
istered under the Companies Act of 1862 can restrain the registration 
under that act of a projected new company which is intended to carry 
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on the same business as the unregistered company and to bear a name 
so similar to that of the unregistered company as to be calculatéd to 
deceive the public. James, L. J., said : 

"Many people do not care to bear in mlnd exactly the very letters of every- 
thing they hâve heard of, and we hâve had a great body of évidence before 
us of persons, whose business It Is to be acqualnted with thèse life assurance 
companles, ail of vs^hom eoncur in deposing in the strongest possible terms 
that nothing is more calculatéd to injure an old soclety of thls kind than hav- 
ing a new soclety established which bas got a name so similar to that of the 
other as that it is likely to be mistaken for it. They say that likelihood exists 
in this case; that It is likely, morally certain, in fact, that there will folio w 
the results which they describe. Well, that being so, it seems to me we hâve 
everything that Is required according to the principles of the Court — ail the 
Court requires is to be satisfled that the names are so similar as to be calcu- 
latéd to produce confusion between the two companies — so calculatéd to do it 
that when It is drawn to the attention of those adopting the name complained 
of that that would be the resuit, it is not honest for them to persévère in 
thelr intention, though originally the intention might not hâve been otherwise 
than honest. * » • Then it is sald that the Court has no right to restrain 
them from registering the company under this name; that there is a statutory 
right in any of Her Majesty's subjects to form a joint stock company, and 
register themselves in any name they think fit. So far as the Registrar la 
concerned they hâve a right possibly to go to him and say, 'Register this 
company subject to the statutory provision as to similarity of name with 
that of any other registered company'; but that has nothing to do with the 
jurisdlction of the High Court to say, 'Tes, but you must not do mischief to 
anybody else.' Supposing they had registered In the very name of an exist- 
ing company, they might say, 'We were entitled to do that because we bave 
not registered for the purpose of carrylng on the same business, although we 
hâve registered In your very name.' Then the same thing must apply con- 
versely, and if the new name is so like the other name as to be calculatéd 
to deceive, the Court will say they ought not to be allowed to carry on a 
similar business, and will restrain them from doing so." 

Brett, L. J., said : 

"It seems to me it is not at ail necessary, according to the authorities and 
according to the doctrines of the Court, to suppose there was any intention 
of fraud existing, or that there would be any in the future. The question is 
simply whether the name they bave adopted for a business of the same klnd 
and in the same clty is so like the name of the plaintiffs, which they hâve 
used as their trade name for so long a period, as in fact to enable the de- 
fendants to appropriate, or to resuit in the défendants in fact approprlating, 
a material part of the business of the plaintiffs' company, by misleading 
people to suppose that they were deallng with the plaintiffs when, in fact, 
they were dealing with the défendants. * * * Before the Master of the 
Eolls, it seems to me, that the évidence was rather feeble; there was some 
évidence before him, but it was feeble; but since then further atlidavits by a 
number of experienced people hâve been filed. I will eall them people ex- 
perienced in this kind of business, and they bave ail deposed that the simi- 
larity of thèse two business names is so great that the use of this new name 
would bave the effect of misleading people into supposing, when they were 
in truth dealing with the défendants, that they were dealing with the plain- 
tiffs, — of induclng them to deal with the défendants, although their désire 
and wish was to hâve dealt with the plaintiffs on account of the character 
which had been acquired by their name. That évidence was put in upon affi- 
davits filed, and was called to the défendants' attention a long time ago, but 
from reasons of their own they bave whoUy abstained from answering it. 
That évidence seems to me to be satisfactory évidence of the fact, and there- 
fore I think we ought to come to the conclusion, as I do as a matter of fact, 
that the similarity of the names would la truth hâve that efCect That seems 
to me ail that It Is necessary to décide." 
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Cotton, L. J., said : 

"If the <3ourt is satisfied that the Défendants Intend to do acts whlch, as 
far as ail reasonable probability goes, wlU interfère wlth the rlghts whlch 
the Plaîntlffs hâve, then, In my opinion, it was the old establlshed practice 
of the Court of Equity, and is the duty of the Court now, not to walt until 
Injury is done, when a Court of Law would hâve granted damages, but to 
interfère by way of prévention and stop that from being done whlch, if done, 
would be an injury to the plalntifls. • ♦ • What is the resuit upon the 
évidence? , In my opinion the resuit is thls: That what the Défendants wiU 
do, if they are not restralned, wIU cause confusion and wlll Induce people, 
or be the means of inducing people, who désire to insure In this long- 
establlshed soclety of the Plaintiflfs' to Insure in the Défendants' oiBce in- 
stead. * • * I will say one word fUrther as to the Intent of the Défend- 
ants. In my opinion It is not necessary that in taking the name they hâve, 
there should hâve been any fraudulent Intent; but whether there was a 
fraudulent Intent or not, everj'body is responslble for the reasonable consé- 
quences, upon facts Unown to him, of what he is doing. * • • It Is said 
there is a statutory right to register. Yes, there is a statutory right, pro- 
viding the person who is doing it is not in doing it vlolating some other right, 
or ofCending against the law." 

It is difficult, if not impossible, to reconcile the sélection by the de- 
fendant of its corporate name with the bona fides it owed to the com- 
plainant and the public. That name is, save for the présence or ab- 
sence of the prefix "The," identical with the name by which the com- 
plainant has been and is generally known and commonly called, and 
this fact was presumably known to the incorporators of the défendant 
in view of the defendant's omission to deny it after its attention had 
been drawn to the matter by the bill and supporting afïidavits. Why 
did the incorporators of the défendant adopt "Philadelphia" as part 
of its name, instead of the name of some city or town in Delaware ?, 
It is a Delaware corporation with its principal place of business in 
Wilmington. But it is évident that the sphère of its opérations was 
not intended to be confined to Delaware, for, as before stated, its 
stockholders and directors "shall hâve power to hold their meetings 
and keep the books outside of the State of Delaware at such places as 
may be from time to time designated by them," and, further, the de- 
fendant can carry on its business "as fully and to the same extent as 
natural persons might or could do, and in any part of the world." A 
number of powers are common to both corporations, but it is imma- 
terial that each corporation possesses some powers not common to 
both. This circumstance cannot obviate confusion of identity, or pre- 
vent déception of the public with respect to the exercise of powers 
common to both corporations. Incorporators as well as other per- 
sons, whatever may hâve been in fact their intent, are responsible for 
injury received as the natural and probable conséquence of their own 
acts. The conclusion is almost irrésistible that the sélection of the 
name of the défendant was unjust and inéquitable, in that it was in- 
tended that the défendant should unfairly take advantage of the crédit, 
good name, réputation and business standing of the complainant, as an 
old and successful corporation, to the préjudice of the complainant and 
in fraud of the public. 

There is another point which, though not necessary to the décision 
of this motion, may hère be adverted to. The différence between the 
corporate name of the complainant and that of the défendant consists 
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in the omission from the latter of the words "Safe Deposit and Insur- 
ance." There can be no doubt that should the two names be placed 
side by side, no one able to read would mistake the one for the other. 
But this can be said with respect to many names where infringement 
or violation has been found by the courts. In Holmes, Booth & Hay- 
dens V. Holmes, Booth & Atwood Manuf. Co., 37 Conn. 278, 293, 9 
Am. Rep. 324, Judge Carpenter well said : 

"There can be no distinction In prlnclple between taklng the entire name 
and so mueh of It as will mlslead dealers Into the bellef that the two cor- 
porations are the same. The mlschief in both cases is of precisely the same 
character, difCering only in degree." 

The words "Philadelphia Trust" occur in both of the corporate 
names of corporations having to a large extent common powers. 
One of the most prominent of thèse powers is the right to carry on a 
gênerai trust business. If such power were not the most prominent, 
why should the complainant hâve been generally known as "The Phila- 
delphia Trust Company" or "Philadelphia Trust Company," instead 
of "The Philadelphia Safe Deposit Company" or "Philadelphia Safe 
Deposit Company," or "The Philadelphia Insurance Company" or 
"Philadelphia Insurance Company"? The fact, however, remains 
that the complainant is generally known and commonly called either 
"The Philadelphia Trust Company" or "Philadelphia Trust Company." 
This usage is a fair indication that the words imitated by the défendant 
are so much of the complainant's name "as will mislead dealers into 
the belief that the two corporations are the same." Further, some 
of the affiants aver that "the corporate name of said respondent is, 
in the judgment of said déponent, similar to the corporate name of 
said complainant and is identical with the name by which complainant 
is generally known and commonly called wherever it transacts its said 
business ; that the similarity of the respondent's name with that of the 
complainant's is calculated to deceive and mislead, and will mislead, 
the customers of complainant greatly, in the opinion of déponent, to 
the injury of said complainant." The bill avers that "it is the object 
and purpose of said défendant under its said name of Philadelphia 
Trust Company, unless restrained by this honorable court, to engage 
in and carry on its said business with individuals and corporations in 
said city of Philadelphia and elsewhere in the State of Pennsylvania, 
also in the States of New Jersey, Delaware and other States of the 
United States, as well as in the territories thereof, greatly to the 
préjudice and injury of your orator." The afhants on behalf of the de- 
fendant aver that, aside from its more especial objects and powers, 
"ail other objects, purposes and powers set forth in said Certificate of 
Incorporation originally were and now are intended to be used and 
employed by said Company solely in the furtherance and promotion 
of the gênerai and spécifie objects and powers of said corporation 
hereinabove quoted and set forth." But among the "other objects, 
purposes and powers" hère referred to is the right to transact a "gên- 
erai Trust Company business," as hereinabove set forth in the cita- 
tions from the charters of the two corporations. That such gênerai 
trust Company business may be in furtherance of certain spécifie ob- 
123 F.— 35 
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jects and powers of tîiie défendant is immaterial, so far as the awarding 
of a prelîminary injunction is concerned. ,' 

It is contended on the part of the défendant that it cannot rightfuUy 
be deprived of the use of its légal name. But this contention, under 
the circumstances disdosed in the case, cannot be sustained. In Arm- 
ington V. Palmer, supra, the court said: 

"But the respondents argue, as was argued in the Massachusetts cases, 
that to restrain the use of the name is practically to annul the corporation, 
becausè it cannot act wlthout a name. We do not think that this resuit 
follows. • * • We see no reason why the corporation, if It is restrained 
from usihg its présent name, may not, under Gen. Laws R. I. 1896, c. 176, 
§ 7, choose another name. That section, relating to an increase of the capital 
stock, says: 'Sueh agreement may be amended in any other particular, ex- 
cepting as provided in, the l^ollowing section,' whlch relates to a decrease of 
the capital, stock. The corporation, therefore, may still exist and enjoy the 
franchise, èxcept in the wrongful Use of Its présent name. This fact dis- 
tinguishes the case from those in Massachusetts." 

The right to change the name of a corporation created under the 
gênerai incorporation law of Delaware (21 Del. L,aws, p. 501, c. 273) 
is expressly conferred bythe statute; section 135 providing that 
"every corporation or ganized under this act may * * * change 
its name" in the manner therein specifîed. A change of name requires 
little time and such a small expenditure as hardly to be considered 
onerous to the défendant. A proper change of name pursuant to the 
statute would remove ail cause of çqntroversy between the parties. 
My conclusion is that a preliminary injunction must issue as prayed, 
the costs to abide the resuit of the suit. 



KESSUEE et al. v. BNSLEY C50. et al. 

(Circuit Court, N. D. Alabama, S. D. May 15, 1903.) 

No. 130. 

1 Corporations— Stockholpers' Suits— Grounds for Relief. 

To entltle a stockholder to relief in a court of equity against a cor- 
porate act which is within the charter powers of the corporation, he must 
show either fraud or adverse Interest on the part of the governing body, 
or équivalent facts which render such body Incompétent to act in the in- 
terest of the corporation, as dlstingùished from mistakes or errors of 
judgment; and even then. If the case will admit of delay, he must hâve 
appealed from the décision of the directors to the body of the stoekhold- 
ers, and the facts must plainly put them in the wrong in refusing to take 
action. 

a Samb— Transaction in Fraud of Corporation— Ratifioation. 

AU of the property of a land compàny which owned a town site and 
surrounding lands was sold under two judgments against it for a price 
of about $16,000, but leavlng the company the right to redeem within 
two years. The company owed in ail about $120,000, and by a subsé- 
quent arrangement, assented to by Its stockholder», the property, to- 
gether with the right of rédemption, was vested in trustées with power 
to make sales, to pay ail debts, and tp hold or pay over the surplus, if 
any, to the company. Four years afterward certain stockholders ap- 
plied to two successive boards of directors, and also to a meeting of the 
stockholders, asklng that proeeedings be instituted to set aslde the con- 
veyances and to recover the property. • Such action having been refused 
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by the directors and also by the stockholders by a very large majority 
vote, minority stockholders brought suit for such relief in behalf of the 
corporation, alleging that the sale under the judgments was brought 
about through the fraud of a majority of the directors, who controlled 
the judgments, and who formed another company which purchased cer- 
tain of the lands from the trustées; that by concealing such facts they 
obtained the approval of ail such transactions by the stockholders. It 
further appeared from the bill that at the time complainants requested 
the corporation to bring the suit such directors were out of ofBce, and 
did not own or control a majority of the stock, and it was not charged 
that they then exercised any influence over the other stockholders. BelA 
that it did not appear from the allégations of the bill that the original 
transaction was detrimental to the Interests of the company, nor that it 
had operated to its détriment, but that, coneeding it to bave been fraudu- 
lent on the part of the directors, and that a court of equity would hâve 
set it aside at suit of the corporation, the subséquent action of the 
directors and stockholders in refusing to bring suit for that purpose, with 
full knowledge of the facts, was an élection not to disturb the transaction 
which was binding on the corporation and the minority stockholders, no 
fraud or undue influence inducing such action being charged. 
8. Samb— Eppect of BstoppeIj of Cokporattox. 

A suit by minority stockholders in behalf of the corporation, to enforce 
alleged rights which inure to its beneflt and that of ail of its stockholders 
collectively, cannot be maintained where the corporation Itself i» estopped 
to mauitain it, or honestly and fairly refused to authorize suit. 

4. Same — Irrbgular Action bt Cohporatiok— Ratipioatiok. 

Acts which a corporation had power to do, but which were done in 
an irregnlar manner or by the stockholders, where they should bave been 
by the directors, may be cured and made valid by acquiescence or ratifi- 
cation. 

5. Equity — Lâches — Effkot dp Statutb of ILiiMiTATiOîfs. 

The fact that a state statute of limitations allows 10 years for the 
bringing of an action for the recovery of land does not preclude a fédéral 
court of equity from denying relief because of lâches in a suit to set aside 
a conveyance, and recover the land on the ground of fraud, which is 
cognizable only in equity, although the suit was commenced within the 
10 years. 

6. fSAME— Allégations in Excuse dp Delat— Sdppiciency. 

A delay of four years by stockholders of a corporation before taking 
steps to set aside conveyances by the corporation alleged to bave been 
procui-ed by the fraud of the grantees Is not excused by a gênerai alléga- 
tion in the bill that complainants had no knowledge of the fraud until 
within three months prior to the suit, without any showing that inquiry 
was made before and where the means of knowledge was accessible. 

7. Same — Dismissal of Bill. 

Where it is held on demurrer that complainants are not entitled to 
relief on the équitable cause of action alleged in their bill, the cause will 
not be retalned to administer relief which Is purely incidental and proper- 
ly of légal cognizance. 

In Equity. On demurrer to bill. 

Complainants, Alfred Kessler and Gustave Kissel, surviving members of 
the flrm of Kessler & Co., and executors of William Kessler, deceased, and 
Charles K. Beekman, executor of William K. Beekman, deceased, who are 
citizens of New York, who were stockholders of the Ensley Land Company 
at the time of the grievances complained of, and are still such stockholders, 
flled their bill against the Bnsley Land Company, the Ensley Company, G. 
B. McOormack, Erskine Ramsay, James Bowron, and Nelson E. Barker, who 
are citizens of Alabama, and Nathaniel Baxter, Jr., and A. M. Shook, who are 
citizens of Tennessee. The opinion gives the facts conceming the formation 
of the Ensley Land Company, its property, and history and vicissitudes of the 
corporate enterprise, and many other facts necessary to a proper understand- 
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Ing of thé case made by the blll, so that It Is necessary hère only to stata 
the substance of the allégations of the bill, t^hlch is quite lengthy. It charges, 
in substance, that McCormack, Bowron, Baxter, Shook and Ramsay, who at 
the time of the commission of the grievances complalned of constituted the 
majority of the directors and chief offlcers both of the Land Company and 
of the Tennessee Coal, Iron & Railroad Company, which ail the while owned 
a majority of the stock of the Bnsley Land Company, formed and executed 
a plot to obtain the most valuable part of the property of the Ensley Land 
Company, at Ensley, for their own beneflt, and thereby made a large profit 
at the expense of the Land Company. It is chargea that to efCect thls plot 
they obtained control of a Judgmént against the Ensley Land Company, 
which then owed debts amounting to about $120,000, some of which were in 
judgment. Upon thls judgment, which was rendered in 1893, but had not 
theretofore been attempted to be enforced, they had exécution to issue in 
December, 1896, and caused ail the property of the Land Company to be sold 
by the sherIfC, and a conveyance to be made to Mary T. Warner, executrix, 
at a time when none of the other creditors of the company were pressing it, 
and when the Tennessee Company, If It had been advlsed, would hâve fur- 
nished the money to pay the judgment, and thus averted the sale. On the 
23d of December, 1897, défendants, who had purchased ail the right, title, 
and interest acqulred by Mary T. Warner, had the property conveyed to the 
Ensley Company, a corporation really, though not nominally, formed by the 
défendants, and of which they owned ail the stock, to enable them the better 
to carry out their scheme. The Ensley Company was incorporated on the 
21st of December, 1897. On the 28th day of December, 1897, the Ensley 
Company conveyed ail the lands to défendants Barker and Bowron, reciting 
in the conveyance that they had purchased the lands, which récital was false. 
It is alleged that the money considération mentioned in this deed was raised 
on the crédit of the Tennessee Company, and that the défendants, at the time 
of the transaction, stated, to those who inquired, that the object was to en- 
able the Ensley Land Company to redeem. It is charged, further, that this 
conveyance by the Ensley Company to Barker and Bowron was upon the 
"understanding and agreement between défendants McCormack, Shook, Bax- 
ter, Bowron, and Ramsay that, as soon as they could arrange to get away 
from the Ensley Land Company Its statutory right of rédemption and légal 
rlghts in the premises, said lands, or a large part of the choicest and most 
valuable, should be reconveyed to said Ensley Company." At a gênerai meet- 
ing of the stockholders of the Land Company on January 25, 1898, Shook, 
as président, reported the sale under exécution on the Warner judgment, and 
the condition of the affairs of the company, and that it was necessary for 
the company to relinquish its statutory right of rédemption to trustées agreed 
upon by creditors, in order to hold onto the property, and clothe the trustées 
with the légal title, which would enable them to sell property from time to 
time, and thus pay ofC debts and save the residue of the property for the 
company. At thls meeting the stockholders authorized the company to ex- 
écute a conveyance to Barker and Bowron, releasing and conveying to them 
the statutory right of rédemption to the property, and directed the board of 
ditectors to cause Barker and Bowron to exécute such déclaration of trust as 
in the judgment of the directors would protect the interest of the company, 
its creditors and stockholders, and that upon the exécution of such déclaration 
of trust, upon conditions satisfactory to the board, the président and secre- 
tary were authorized to exécute such conveyance to Barker and Bowron. At 
the same meeting resolutions were passed recommending that the trustées 
"trade with the Bnsley Company on the Unes indicated in the proposai sub- 
mltted by the Ensley Company at this meeting." This proposai, which Is set 
out in the opinion, was an ofCer by the Ensley Company to purchase 220 acres 
of the company's property, on certain moneyed and other considérations 
stated in the proposai. It Is alleged that the défendants, by reason of their 
eonfidential and officiai relations to the Tennessee Company, knew that it 
would soon erect a large steel plant at Bnsley, which would greatly enhance 
the value of the Land Company's property, but thls was unknown to the 
pubUc or to the stockholders of the Land Company. The défendants con- 
cealed this fact. as well as the actual status of the title at the time, and how 
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it had been brought about, and also that they were interested in the Ensley 
Company, ail of whlch facts it was their duty to disclose. It is alleged that 
if the directors had publiely announced the early érection of the steel plant, 
and then placed lots on the market for sale in the usual way, they could 
hâve easlly procured money to pay offi its debts, and that the défendants 
purposely concealed the information from the stoclcholders, that they might 
be the more readily induced to consent to the scheme complained of. It is 
also alleged that one of the défendants procured a proxy to vote the stock 
of the Tennessee Company, by misrepresentations to the trustée under a 
mortgage given by the Tennessee Company upon its property, and, by the 
use of this proxy, voted the Tennessee Company's stock in the Land Com- 
pany, ■which -was a majority, in his own interest, and thus effectuated their 
scheme at that meeting; that the trustée had no authorlty to give any proxy 
to vote this stock; that the Tennessee Company did not consent to it; and 
that the voting of the Tennessee Company's stock, under the circumstances, 
could not authorize the convejance which the président and secretary of the 
Land Company made to Barker and Bowron, nor any of the other things 
which were directed to be doue at that meeting. It is further charged that 
at the time of the transfer, by the purchase of the title acquired under the 
Warner judgment, to the Ensley Company, one of the défendants having 
really acquired the title, owing to his fiduciary relations to the Land Com- 
pany, he held the title in trust of the Land Company, and that the convey- 
ance should hâve been made to the Land Company, and not to the Ensley 
Company, and that the défendant and the Ensley Company, in equity, held 
the lands in trust for the Ensley Land Company; that on the 24th of Peb- 
ruary, 1898, Barker and Bowron conveyed 220 acres of the choicest and most 
valuable lands of the Land Company to the Ensley Company, "whlch has 
ever since continued to claim the absolute title thereto"; that subsequently 
the trustées, Barker and Bowron, conveyed to McCormack and Eamsay 20 
more acres of valuable lands of the Land Company, including the most valu- 
able part of the town site at Ensley, and that the property thus sold was 
worth over $200,000, and could bave been sold at that time, by the use ot 
ordinary prudence and care on the part of the défendants, for at least $100,- 
000, whereas it was ail sold to the défendants for $16,600, and the promises 
of the Ensley Company to erect certain buildings and start certain enterprises, 
as set out in the opinion, most of whlch promises remain "utterly unfulfiUed." 
The bill attacked thèse transactions, and the legality of the conveyances 
made to earry them out, not only on aceount of the flduclary relations exist- 
ing between the défendants and the Land Company, and the failure of the 
défendants to disclose their Interest and the other facts recited, but also, 
inter alla, because the sheriflf's sale in 1897 was of the entire property in 
bulk, instead of by lots and parcels, it having been laid off in town lots, and 
also on the ground that the stoekholders of the Land Company had no au- 
thorlty to sell and convey its property, that power being vested in the direc- 
tors, and that the stoekholders had no authorlty to relinquish the statutory 
right of rédemption, except by a vote at a meeting called for that purpose, 
after 30 days' notice. It was also objected that the published call for the 
meeting in 1898 designated Birmingham as the place of meeting, whereas, 
under the by-laws of the company, the meeting must be held at Ensley; and 
that the proxy under which was voted the Tennessee Coal, Iron & Kailroad 
Company stock, which constituted the majority at the meeting in 1898, was 
illégal, and that the vote of its stock under that proxy was illégal, and did 
not authorize any of the transactions complained of. Earnest efforts were 
made by the complainants with the outgoing board of directors in 1901, and 
at a gênerai meeting of the stoekholders of the Land Company on January 
25, 1902, and with the newly elected board of directors in the same month, to 
hâve the Land Company bring suit to redress the grievances in question, 
with the written application for this action, setting forth the conveyances 
sought to be annuUed, and the grounds relied on. In each instance they were 
refused. The bill fully and clearly shows that the suit was not collusive 
to confer Jurisdiction, and that the amount in dispute exceeds $2,000, interest 
and costs. The bill allèges "that ail the acts and doings of the défendants, 
and the real truth pertaining to said conveyances, and the fraud and deceit 
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practlced by sald défendants Baxter, Bowron, Shook, McCormack, and Ram- 
say, were unknown to the çomplainants until within the last tbree months, 
and that since becoming informed thereof çomplainants bave been guilty of 
no delay In taking the proceedings set f ortb to obtain their rlgbts." The date 
to the jurât to the bill ia March 1, 1902, and the bill was flled April 25, 1902. 
The relief prayed is, In substance, that the défendants be held to be trustées 
in Invitum; that the conveyances of lands to them be canceled, and they be 
decreed to reeonvey them to the Land Company, and in event any portion 
of the lapd bas been conyeyed to bona flde purchasers, so that It cannot be 
recovered in this suit, that decrees be rendered against the défendants, the 
Ensley Company, and MeOormack and Ramsay, for ail damages sufCered by 
the Ensley Land Company and its stockholders by reason of the grlevances 
set forthi; and also that decrees be rendered against Bowron, Shook, and 
Baxter for ail damages sufCered, which cannot be recovered from the Ensley 
Company, McCormack, and Ramsay. There is also a prayer for an account- 
ing of the rents, profits, and issues, çomplainants offerlng "to allow a crédit 
to défendants for ail sums lawfuUy expended for the Land Company, or 
which inured to its beneflt"; and for gênerai relief. The Ensley Land Com- 
pany answered, neither admitting nor denylng the material allégations of 
the bill, but calling for strict proof thereof. The other défendants demurred 
on the grounds, among others, that the bill showed on its face that çom- 
plainants bave been guUty of lâches, and also that the Ensley Land Com- 
pany, in whose right the bill was flled, had elected to ratify the transactions 
complalned of. 

T. M. Steger, J. W. Baker, Smith & Smith, and I. K. Boyesen, for 
çomplainants. 

John B. Knox, Jas. C. Bradford, John F. Martin, E. J. Smyer, and 
William A. Walker, for défendants. 

JONES, District Judge (after stating the facts as above). This 
case has'been ably and elaborately argued. It is unnecessary, how- 
ever, to décide ail the interesting questions discussed. The right to 
maintain the bill dépends upon a few controlling issues, which will 
now be considered. 

Equity permits a stockholder to maintain a bill to enforce the 
rights of his corporation, solely to prevent a failure of justice. "The 
circumstances of each case détermine the jurisdiction to give the re- 
Uef sought." Dodge v. Woolsey, i8 How. 344, 15 L. Ed. 401. To 
entitle the stockholder to relief, it is not enough that the governing 
body has refused to act, or that the refusai évinces mistaken judg- 
ment. The stockholder who seeks redress as to any corporate act 
which the charter permits the corporation to perform must show 
either that the governing body is so disorganized that it cannot act; 
or that it is interested adversely to the corporation, or under the 
dominion of those who are ; or will be required to disapprove its 
own breaches of trust, as distinguished from mistakes or errors of 
judgment ; or that its refusai will endanger the rights and franchises 
of the corporation, or resuit in irréparable loss and injury; or that 
its attitude, under the situation presented by the bill, discloses négli- 
gence or indifférence to the interest of the corporation, in such de- 
gree as amounts to the practical équivalent of bad faith; or else 
bring forward other pertinent facts which challenge and impeach the 
fîtness of the governing body to properly décide the question at is- 
sue. Even then, if the case will admit of delay, the complaining 
stockholder must appeal from the décision of the directors to the 
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Dody of the stockholders at large, and the facts averred in the bill 
must plainly put them in the wrong, before the court will feel author- 
ized to entertain the complaint of the stockholder. Hawes v. Oak- 
land, 104 U. S. 450, 26 L. Ed. 827; Corbus v. Gold Mining Co., 

187 U. S. 458, 23 Sup. Ct. 157, 47 L,. Ed. ; Tuscaloosa Manufac- 

turing Company v. Cox, 68 Ala. 71. 

It not being charged in this case that either of the two boardSj or 
the body of the stockholders, who declined to bring or authorize 
the bringing of this suit, were themselves guilty participants in any 
of the frauds complained of, or in any wise interested adversely to 
the corporation, or under the dominion or control of those who were 
instrumental in bringing about the sales sought to be avoided, or 
that they acted otherwise than in the exercise of honest judgment 
as to the interest of the Land Company, their décision not to litigate 
is binding upon the court, unless that refusai will resuit in enforcing 
some ultra vires or illégal act of the corporation, or évinces such 
recklessness and indifférence to the rights of the corporation as 
amounts to bad faith or fraud, or will needlessly work the practical 
destruction of the corporate enterprise. To properly détermine 
thèse questions the court must look to the status and condition of 
aflfairs as they reasonably appeared to the stockholders, under the 
facts set forth in the bill, at the time of entering into the transactions 
now sought to be set aside, and then weigh their décision not to 
disturb them in the light of existing conditions at the time that dé- 
cision was made. 

The Land Company, in January, 1898, when thèse transactions 
were entered into, had been incorporated for more than 10 years. 
Its assets consisted of "more than thirty-seven hundred acres of 
valuable lands" in and about Ensley, at which place the company 
sought to found a town. The lands originally belonged to the Ten- 
nessee Coal, Iron & Railroad Company, which conveyed the property 
to the Ensley Land Company for $10,000,000, at which sum its stock 
was capitalized. Capital stock was issued to that amount to the 
Tennessee Company, which ail the while retained the majority of the 
stock, though it sold much of it to third persons. The capital stock 
was afterwards scaled to $500,000, without withdrawing any of the 
assets. The Land Company had improved a portion of its lands for 
the purpose of inviting settlement, and laid oflf what was considered 
the best parts into lots and streets. Steam and street railroads ran 
through Ensley, and gave it almost hourly communication with Bir- 
mingham. A hôtel and other buildings had been erected and improve- 
ments made, upon which upwards of $60,000 had been expended, and 
the company owed "about one hundred and twenty thousand dollars" 
in 1893. There was then, and for that matter still is, no claim that 
thèse expenditures and debts were not fairly made and incurred in 
the interest of the corporation. The company had not been able to 
attract any industries, or to make any considérable progress in se- 
curing purchasers of its property. As far back as 1893 it had not 
been able to meet its liabilities, and a number of its debts had been 
put in judgment. The financial stringency of 1893 and its consé- 
quences, to which the bill alludes, came on. In 1894, while the ef- 
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fects of this "panic" were yet acute, the whole région around Ensley 
had beenthè Scène of déplorable lawlessness and disturbed labor con- 
ditions, necessîtating the stationiiig of a régiment of state troops at 
Ensley for a considérable time, to protect life and property there and 
in the vicinity. Executive Documents of Alabama, 1894-95. Of 
thèse things a court sitting in this locality may well take judicial no- 
tice. Ashley's Adm'x v. Martin, 50 Ala. 537. As said in Taylor v. 
Barclay, 2 Sim. 213, "whenever such facts throw light upon the trans- 
actions, they are as proper to be considered on demurrer as if set out 
in the bill itself." Industry, trade, and enterprise of every kind were 
paralyzed for the time. There was slight, though graduai, improve- 
ment in the two succeeding years. The company, however, re- 
mained without income, or means of disposing of its property at any- 
thing like its value. AU its property had been sold under exécution 
early in 1897. The statutory right of rédemption would expire on 
the 25th of January, 1899. The past conditions and history of the 
property necessarily challenged the attention of stockholders, when- 
ever they considered what was best to be done for the future. 
Whether the stockholders were informed at any time prior to the 
meeting in January, 1898, of the sale of ail the property under ex- 
écution, or of the plan of the directorate, by means of the trust deed 
to Bowron and Barker, to satisfy creditors and induce them to wait 
until the property could be handled to advantage, does not appear. 
However that may be, the facts. were reported to the stockholders on 
January 25, 1898, in the following communication from Président A. 
M. Shook: 

"To the Stockholders of the Ensley Land Company: Slnee your last an- 
nual meeting, ail the property of the Ensley Land Company bas been sold by 
Its creditors. On the 25th day of January, 1897, the realty was sold by the 
sheriff, and bought In by the executrix of the estate of James C. Warner, de- 
ceased, who was the owner of what is known as the Birmingham Eailway 
& Electric Company judgment, for flfteen thousand, one hundred, sixty-eight 
and 91/100 dollars. About the 18th of September last, the Personal property 
was sold for flve hundred and twenty-flve dollars, under an exécution obtained 
by Napoléon Hill, of Memphis, Tennessee, for thirteen thousand, three hun- 
dred forty-elght and 96/100 dollars. The resuit of thèse sales left the Ensley 
Land Company nothtng except the statutory right of rédemption. The ag- 
gregate amount of indebtedness due is about one hundred and thirty thous- 
and dollars. For the purpose of liquldatlng thèse debts, the creditors hâve 
agreed upon a plan of havlng the property conveyed to two trustées, Messrs. 
N. E. Barker and James Bowron, wlth the understandlng that when a suf- 
ficient amount of property bas been sold to pay oiî the debts of the Ensley 
Land Company, and the expenses incident to the exécution of the trust, that 
aU the remaining property shall be conveyed to the Ensley Land Company. 
Pop the purpose of enabling the trustées to make absolute title to the property 
they may sell, It is necessary that the Ensley Land Company shall walve its 
statutory right of rédemption. I suggest that our attorneys be requested to 
draw up such papers as will make effective the will of the directors in this 
respect, and that the directors be authorized to consummate an agreement 
with the trustées appointed by the creditors." 

This report was spread upon the minutes. At the same meeting, 
by a vote of 2,597 shares in the affirmative to 30 in thé négative, a 
resolution, moved by défendant McCormack and seconded by de- 
fendant Shook, reciting the sale of the real estate under the Warner 
judgment, and that Barker and Bowron were now the owners of said 



KE8SLEE V. BN8LET OO. 653 

real estate, and that the same was subject to the statutory right of 
rédemption in the company; that the company owed other debts 
besides the debt for the payment of which the real estate was sold, 
and that said real estate, being offered for sale in the ordlnary man- 
ner, is more than sufficient to pay ail the debts of the company— 
was adopted, as follows: 

"Therefore, resolved, upou the exécution by said Barker and Bowron of 
a déclaration of trust, in and by which they shall déclare that they hold and 
own said real estate in trust for the beneflt of the creditors of the company, 
the terms and conditions of which déclaration of trust and the priority of 
the claims of creditors secured thereby, shall be satisfactory to the board 
of directors of the company, the company will make and exécute a conveyance 
to said Barker and Bowron, releasing and conveying the statutory right of 
rédemption of the company in and to ail the said real estate. Resolved fur- 
ther, that the board are authorlzed and required to cause and procure the 
said Barker and Bowron to make and exécute such déclaration of trust as 
shall, in their judgment, protect the Interest of the company, Its creditors 
and stockholders. Resolved further, upon the exécution of such déclaration 
of trust, the terms and conditions of which shall be satisfactory to said 
board of directors, the président and secretary of the company, be and are 
authorlzed and required to exécute such conveyance to said N. E. Barker 
and James Bowron." 

At the same meeting a resolution was adopted recommending "the 
trustées to donate free sites for manufacturing enterprises proposing 
to locate at Ensley." The minutes further show the following prop- 
osition from the Ensley Company was submitted for the action of the 
stockholders: "We will give you fourteen thousand and six hun- 
dred dollars for two hundred and twenty acres of land described as 
follows" — naming certain lands. "We will guarantee the building 
of twenty houses on this land in six months, forty houses in twelve 
nîonths, and fifty houses in two years. You can name a price on 
each lot and block you are willing to put on the market, and give 
us the exclusive right to sell the same, paying us ten per cent, com- 
mission on ail such sales. When lots are sold on time, we to pay 
the fixed price ourselves." The proposition also "guaranteed" to 

sell number of lots within a certain time ; also "to cause to 

be erected in one year at Ensley a foundry and machine shop suffi- 
cient to do ail work obtainable, and enlarge it as the business re- 
quired; to put in opération a red brick making plant with capacity 
to furnish brick for local demand ; to erect and operate a planing 
mill sufficient for the needs of the town ; to locate a drug store at 
Ensley, and a lumber yard and supply store. The proper material 
being made at Ensley and furnished us at compétitive priées, we will 
cause to be erected a plant for the manufacture of bolts and nuts 
for rivets, steel plow shapes, boilers, and bridges. Suitable material 
being found, to erect a plant for the manufacture of lime. If found 
practicable, and molten steel is sold us at reasonable priées, we will 
cause to be built a plant for the manufacture of steel castings. For 
the location of industries, free sites will be donated by you. It is 
understood in the location of manufacturing enterprises we are to 
hâve the support and approval of the trustées, and the Tennessee 
Company wOuld be expected to give industries at Ensley as low net 
rates on raw material as given any one located elsewhere." As the 
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minutes State: "After readihg the foregoing, it was resolved that 
it be reotomtended to the trustées 1 that theytradewith the Enëley 
Company on the lines indicated in'the proposai, which is submitted 
by the Ensley Company at this meeting." Twenty-five hundred and 
ninety-seven shares voted in the affirmative and 30 shares in the néga- 
tive. Shook was the mover of this resolution. At this meeting a 
board of directors was elected, of which the défendants Baxter and 
Shook were members. Shook was elected président. A resolution 
was adopted that a committee consisting of W. A. Walker and A. 
M. Shook be appointed a committee to treat with the trustées, Barker 
and Bowron, and receive the déclaration of trust as provided by the 
resolution of the stockholders, and report the same back to a meeting 
of the board of directors. 

The facts heretofore outlined show the situation as it presented 
itself to the minds of the stockholders in January, 1898. The ap- 
parent situation was the real situation, except that the stockholders 
did not know that the défendants had any concern in the purchases, 
and were not advised that there would be an early érection of "the 
large steel plant" of the Tennessee Company at Ensley ; or as char- 
ged in the bill, upon "information and belief," that the sale under 
the Warner judgment the year before had been needlessly brought 
about by the machinations of the défendants who controlled the judg- 
ment, when the Tennessee Company would hâve come to the rescue 
if it had been applied to ; or that the Tennessee Company's stock 
would not hâve voted for the transactions complained of if the de- 
fendants, who were also its ofïicers, had truly advised it as to the 
facts ; or that the title had already been vested in Barker and Bowron 
by the machinations of the défendants, as alleged in the bill. The 
Tennessee Company could hardly hâve long been ignorant of the 
sale under the Warner judgment. Payment of that judgment would 
not hâve satisfied the other creditors. Rédemption from the sale 
under it, in the name of the Land Company, would hâve invited other 
sales, unless the Tennessee Company provided for the claims of 
other creditors, whose debts, sonie of which were in judgment, 
amounted to over $100,000. That sale finally resulted in a déclara- 
tion of trust in the 'lands\for creditors, and, after paying debts, to 
return the remainder to the Land Company. If the Tennessee Com- 
pany had taken up the debts, it would probably hâve required some- 
thing of the sort. The fact that it was a majority stockholder did not 
iput it under légal or moral duty to bear ail the burdens of the corpo- 
ration. The efïect of the sale, save as it formed part of the device 
which enabled the défendants to accomplish their purpose, as charged, 
was not hàrmful to the Land Company. Under the conditions dis- 
closed by the bill, the law imposed upon the property in the hands 
bf the company the very trust upon which Barker and Bowron de- 
cl'àred they held it. The reliability of the "information and belief" 
that the Tennessee Company would hâve come to the rescue of the 
Land Company in 1898, and would not hâve permitted the majority 
stock to be A^otèd for the transactions then entered into, if the stock- 
holders had been fairly informed, is somewhat weakened, if not over- 
thrown, by the significant fact that four years afterwards the vote 
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of the Tennessee Company, which then had full knowledge, con- 
troUed the action of the stockholders, as well as of the two boards 
of directors, of the Ensley Land Company, who positively refused 
to disturb the transactions. Whatever the facts, thèse things, of 
which the bill avers the majority were then ignorant, cannot hâve any 
weight in determining the bona fides of the stockholders' action in 
the year 1898. The bill does not state, and therefore we can only 
conjecture, the amount of capital required to be expcnded by the 
Ensley Company in inaugurating the varions industries agreed to be 
started as part of the considération for the lands proposed to be pur- 
chased. The amount realized from the sale authorized by the stock- 
holders to the Ensley Company, and the sale of the two other tracts 
which the trustées conveyed about this time, was a greater moneyed 
considération than the whole 3,700 acres of land had brought under 
the exécution sale the year before. There was also the further con- 
sidération of building houses, the érection of manufacturing plants, 
and the starting of business enterprises, which in ail probability would 
resuit in speedy and great benefits to the remainder of the Land 
Company's property. In the then condition of afifairs, no matter 
how brought about, some arrangement with the creditors was in- 
évitable. By accepting the arrangement proposed, the creditors could 
be induced to wait, and an opportunity vvould be afïorded to dispose 
of the remainder of the property to advantage, instead of having it 
ail sold at a sacrifice. Under the circumstances, the stockholders, 
with the lights then before them, might well hâve considered the ac- 
ceptance of the plan outlined in the president's report, involving the 
sale to the Ensley Company, as a wise and advantageous solution of 
the corporate difficulties. 

Wliat was the situation in 1902, \Vhen the stockholders were asked 
to bring this suit? Four years had then elapsed, and no complaint 
or objection had been interposed from any source against the trans- 
actions entered into in 1898, and for the iîrst time sought to be 
avoided in 1902. The bill is silent as to the efïect of the plan, in the 
meantime, in paying ofif the debts of the Land Company, or as to 
the disposition of the remaining 3,460 acres of "very valuable land," 
which had not been sold to the Ensley Company and McCormack 
and associâtes. The just inference from the allégations of the bill 
in other respects, and its peculiar silence in the particulars named, 
is either that thèse creditors of the Land Company had then ail been 
paid ofif, and the lands of the company, with the exception of the 
240 acres and such portions as the trustées might hâve sold to pay 
debts, had been reconveyed to the Land Company, or else that 
whatever remained of the property was held by Barker and Bowron, 
who were still executing the trust. It would be a most unjustifiable 
presumption, in view of the récitals in the bill, that the cash received 
from the sales complained of had not been used in the payment of 
the debts of the Land Company. At ail events, the creditors had 
remained quiet. This they would not hâve done if the plan had not 
been a success, so far as they were concerned. If it had resulted 
badly in other respects, so that practically nothing was left for the 
Ensley Land Company, the just presumption is that complainants 
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would hâve so stated in their bill. The bill is singularly silent as to 
thèse matters. It is far from showing that the exécution of the plan 
brought about the practical destruction of the corporate enterprise. 
The stockholders' meeting in 1902 knew that the creditors of their 
Company no longer pressed it, and, necessarily, what had induced 
them to forbear, and what had becçme of the property of the Land 
Company. They were dealing then with corporate conditions which 
were the mère sequel of the transactions spread upon their minutes 
in 1898, which disclosed the corporate action as to the proposai of 
the Ensley Company, and the création of the trust powers, and the 
title lodged in Barker and Bowron. The stockholders then knew that 
their corapany had allowed thèse purchasers, the Ensley Company 
and McCormack and Ramsay, to remain in open, adverse possession, 
deahng with thèse 240 acres as their own, for four years, without 
dissent of any kind from the Land Company, which ail the while re- 
tained the benefit of the considération. The date of the érection of 
"the large steel plant" is not shown by the bill. The just inference 
from its statements is that the enterprise was publicly announced and 
work commenced shortly after the stockholders' meeting in 1898. 
Necessarily, the stockholders' meeting in 1902, among which stock- 
holders was the Tennessee Company, which built and owned the 
Steel plant, then knew when the steel plant was erected. The majority 
stockholder, the Tennessee Company, certainly knew in 1902 whether, 
at the time of the meeting in 1^98, it had in view to commence the 
building of the steel plant, and whether the plans relating to it had 
so far progressed as to make , its érection a matter of reasonable 
certainty before or shortly after the time of the meeting in 1898. 
The stockholders' meeting in 1902 knew of the conveyance by which 
the Land Company's property hid been conveyed, first, to Warner's 
executrix, and afterwards to Barker and Bowron, and of the convey- 
ances in which the Ensley Company was concerned, and of its or- 
ganization, the purpose for which it was organized, and the déclara- 
tion of trust niade by Barker and Bowron, and the deed to McCor- 
mack and Ramsay. They knew, of course, which of the défendants 
wère directors or officers of the company when the sale was made, 
and when the others retifed from its service. The stockholders' 
meeting in 1902 may hâve believed that the obligations undertaken 
by the Ensley Company, although, as stated in the bill, "most of said 
conditions remain utterly Unfulfilled," could be performed, and would 
be carried out, or could be enforced, whereby the lands remaining 
in the possession of the Land Company would be greatly increased 
in value. It is not shown by the bill which of thèse conditions re- 
mained unfulfilled or which had been performed, or that their non- 
performance was due to the fault of the défendants. The performance 
of some of them was conditional — as, for instance, "if found practic- 
able, and molten steel is sold us at reasonable priées." The Land 
Company was to "furnish free sites for industries." It knew whether 
it had donc so. It knew whether "suitable material could be found 
at Ensley for the manufacture of lime." It knew whether the défend- 
ants had "the support and approval of the trustées," and whether 
the Tennessee Company gave industries at Ensley "as low net priées 
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on raw material as given any one located elsewhere." In the ab- 
sence of any averment as to which of thèse conditions had been per- 
formed, and which had not been performed, or their value, or whose 
fault it was that they were not performed, it is not safe for the 
court to substitute its judgment, as to this matter, for that of the 
stockholders, in determining what weight the value of the obligations 
of the purchasers in the respects named should hâve h«id in deter- 
mining the adequacy of the price, and whether the sale should be set 
aside. In the absence of causes shown that would influence them 
otherwise, the presumption is that the directors would do their duty. 
The presumption is the majority of the stockholders, "in the absence 
of causes to influence them otherwise, would act as their pecuniary 
interest required." Decatur Minerai Land Company v. Palm, 113 
Ala. 531, 21 South. 315, 59 Am. St. Rep. 140. 

The stockholders themselves knew in 1902 of the defects in the call 
for the first meeting in January, 1898, which adjourned to another 
day, and that it was held in Birmingham, and not at Ensley, as re- 
quired by the by-laws. The Tennessee Company, which ail the while 
owned the majority of the stock of the Ensley Land Company, cer- 
tainly knew in 1902 whether its stock had been voted on a wrongful 
proxy, or against its wishes and interests, regarding the matters com- 
plained of, which transpired four years before. At the meeting in 
1902 the défendants were no longer ofhcers or directors of the Ten- 
nessee Company or of the Land Company. It is stated in the bill 
that McCormack and Bowron retire d in January, 1898, and that the 
other défendants remained "such ofScers and directors, and members 
of the governing committee, until within the last few months." The 
"few months" are those elapsing in the interval between the date of 
the jurât to the bill, in March, 1902, and the refusai of the stockhold- 
ers to bring this suit, January 23, 1902, and the like refusai of its 
board of directors shortly before and shortly after the stockholders' 
meeting. It must be inferred, therefore, that the défendants retired 
as officers or directors of both companies before the Land Company's 
meeting at which the Tennessee Company's stock was voted against 
the authorization of the suit. Moreover, it is not charged that the 
défendants at that time either exercised or attempted to exercise or 
had any control or influence over the stockholders of either company. 
Under the circumstances reviewed, the stockholders of the Land 
Company, who voted, in the proportion of over 80 to i, not to au- 
thorize the suit to redress a grievance happening over four years be- 
fore, may well hâve thought, on the whole, that it would not be ad- 
vantageous, or that their company had acquiesced too long, and 
that its silence and knowing rétention of the benefits of the transac- 
tion would defeat the suit if brought, and entail useless cost and ex- 
pense upon the corporation. In view of ail thèse considérations, their 
décision is not open, in the absence of any charge of improper motive 
on the part of the majority, to reasonable condemnation, as evincing 
such négligence or criminal indifférence to the interest of the cor- 
poration as amounts to bad faith, fraud, or oppression of the mi- 
nority. 
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Malâng 'due allowance for the charges on "information and belief," 
and for facts so stated as to amount to no more than the opinion pf 
the pleader, the bill charges actual fraud of a grave nature, not 
merely constructive fraud, upon ail the défendants except Barker. 
On the facts stated, a court of equity would unquestionably hâve 
set aside the sale on seasonable application. Nevertheless, under 
décisions wljich are controUing hère, the transactions complained of 
were not void as to the corporation, but merely voidable. Twinlick 
Oil Co. V. Marbury, 91 U. S. 587, 23 L. Ed. 328; Thomas v. Brown- 
ville R. R. Co., 109 U. S. 524, 3 Sup. Ct. 315, 27 L. Ed. 1018. The 
title conveyed by the proceedings complained of vsras not bad until 
the Land Company made it good, but remained good until it was 
made bâd. It was a defeasible title which would ripen into a good 
title if not seasonably avoided. The conveyances were not ultra 
vires the corporation. The Land Company was formed for the pur- 
pose of selling this very land, and the sales were made in the exer- 
cise of the corporate power of providing for the debts of the company. 
The power must réside somewhere in every corporation, when it 
has been defrauded, whether by its own officers or third persons, to 
détermine what course it will pursue with référence to the fraud. The 
fact that the corporation has been defrauded does not strip it of 
power to elect to stand upon the transaction as made. Every wrong- 
ed person, who is sui juris, has that right against the wrongdoer. If 
the corporate tribunal exercises its judgment upon the question hon- 
estly, and is not adversely interested, or under the control of other 
influences which sway it from a fair and impartial Judgment, from 
the standpoint of the interest of the corporation itself, a décision 
not to disturb the fraud, unless it évinces suçh recklessness and nég- 
ligence as amounts to bad faith, is not a fraud upon the objecting 
stockholders, though it results in a refusai to redress a fraud upon 
the corporation. The duty which the corporation, or its governing 
body, owes its stockholders in such cases, is to fairly and impartially 
consider the question of redressing the wrong, and not to commit a 
corporate fraud upon ' its stockholders by refusing to set aside the 
fraud upon the corporation from seliish interest or other bad mo- 
tives, or from such négligence and indifférence as is équivalent to 
bad faith, and amounts to a clear breach of trust, as distinguished 
from mère bad judgment. 

Complainants cite Mason v. Harris, L. R. 11 Chan. Div. 97, in 
support of their contention that the grievances complained of were 
either incapable of ratification, or that the refusai to redress them, 
under the circumstances hère disclosed, amounts to a fraud upon the 
minority. They quote the following paragraph from the opinion 
in that case : 

"Wlienever a fraud Is committed by persons who command the majority 
vote, the minority can sue. The reason Is plain, as, unless such suit were 
allowed, it would put it In the power of the majority to defraud the minority 
with Impunity. If the majority were to make a fraudùlent sale and put the 
money in their own poeketa, would it be reasonable to say that the majority 
could afflrm the sale?' , 

The court was there speaking of the injustice of compelling a 
stockholder to abide the judgment of those who were interested in 
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upholding the fraud. It was referring to the fitness of the govern- 
ing body at the time the individual stockholder seeks redress. Al- 
though the défendants hère had "command of the majority vote" 
at the time of the grievance complained of, by reason of the deceit 
charged in the bill, whereby the majority was overreached and de- 
ceived, just as the complaining stockholders charge they were, the 
fact that the majority had been thus deceived into voting for the 
proposition does not disqualify it from passing on the matter when 
discovery is made. It is not to be driven from the judgment seat 
merely because it has been the victim of fraud. It must be shown to 
hâve some adverse interest, or to be under ulterior influences which 
prevent it from fairly determining what is to the beSt interest of the 
corporation, under ail the circumstances, in view of the nature and 
resuit of the fraud practiced upon it. To bring this case within the 
rule of Mason's Case, supra, the défendants must "command the 
majority vote" at the time redress is sought. Other cases cited in 
behalf of complainants on this point relate either to ultra vires or 
illégal acts of the corporation, as where the governing body to which 
application for redress must be made has itself either defrauded the 
corporation, or is under the control of those who overreached it, or 
is otherwise shown to be an unfit tribunal to détermine the poHcy 
of the corporation ; or, where the act complained of not only afïects 
the rights of the corporation against the person sought to be sued, 
but also involves some wrong by the corporation to separate and 
individual rights of the stockholders against their corporation. The 
principle which forbids the majority of the corporation to profit at 
the expense of the minority, by condoning a fraud against their cor- 
poration, is wholesome, and not in any wise questioned. We hâve 
no such case hère. The great body of the stockholders who agreed 
to the transactions complained of in the first instance, and afterwards 
refused to sèt them aside, are shown to hâve been ignorant of the 
fraud at the time it was committed, and are not shown then, or at 
any subséquent period, to hâve been influenced by any interest ad- 
verse to the corporation, or by any motive which unfits them to pass 
upon the matter. Their vote refusing to disturb the transaction could 
not put any fruits of the wrong in their pockets. They gained noth- 
ing which the minority lost. They applied the identical measure of 
justice to themselves and the dissenting stockholders. As they con- 
stituted almost the entire body of stockholders, almost the entire 
burden of any loss entailed by their décision would fall upon them. 
On the face of the bill, there was unselfish détermination. 

The recovery sought by this bill is for the benefit of the corpora- 
tion. The bill is filed solely in right of the corporation, and does 
not seek to enforge any separate or individual right of the stockhold- 
ers. The corporation is only a nominal défendant. It is the real 
plaintifï. It is clear upon principle, in such a case, that the stock- 
holders cannot maintain the suit, if the corporation itself is not in 
position to do so. It is an elementary principle of law that one claim- 
ing through and in subordination to a party estopped is himself 
estopped. The cases which permit a recovery in behalf of the cor- 
poration, in avoidance of transactions which it is estopped to rescind, 
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bécause it has consiimmated them and retained the benefit, are those 
in which the corporation has entered into some ultra vires or illégal 
transaction, donc sortiething involving infraction of some direct right 
of the shareholder against the corporation — as where, without the 
authority of law, it subordinates the exercise of its corporate powers 
and control of its property to the dominion of a rival, or embarks 
in enterprises not authorized by the charter, or takes some action im- 
pairing the rights of the stockholders as among themselves, as by 
unlawfuUy issuing preferred stock, and the like. In such cases the 
illégal transaction is a distinct wrong of the corporation, against 
the rights of the stockholders separately and individually. It gives 
each stockholder a right to restrain its action and to compel it to 
retrace its steps. In such cases, justice can generally be done only 
by returning the corporation to its original status, and restoring 
the stockholder's rightful légal status towards it, by ripping up the 
whole transaction, although the corporation itself, as such, may be 
estopped to complain. The stockholders in this case are seeking 
to enforce no such/ight. They demand the enforcement of a right 
which belongs to the corporation solely, as such. The sales com- 
plained of are not ultra vires the corporation, and were not forbid- 
den by statute. The grievances relate to transactions wholly intra 
vires. The corporation has deliberately reïused to disturb them. 
This solemn corporate décision puts an end to any right of the dis- 
senting stockholder to disaffirm or to compel the corporation to avoid 
the transaction. 

An analysis of the premisçs of the argument in support of the con- 
trary conclusion shows that it is unsound. The transactions hère 
complained of not being void, but merely voidable, who can avoid 
them? Certainly, only the parties to the transaction, no rights of 
creditors being involved. There are only two parties — ^the corpora- 
tion and the fraudulent grantees. The latter cannot set up their own 
misconduct to avoid the transaction. The former can act only by 
its governing body or by the stockholders collectively. There is but 
one subject-matter, and that is the sale and purchase of the land. 
The transactions must either be good as to the L,and Company or 
bad as to the Land Company. They must either be avoided in toto 
or must stand in toto. If one stockholder, acting for himself, can 
affirm, another, acting for himself, can disaffirm. There is but one 
thing to affirm, and it must either be binding upon ail the stockhold- 
ers or not binding on any of them. The power to affirm or to dis- 
affirm in a case of this kind is not an individual prérogative, but the 
right and power of the whole body of stockholders collectively. This 
collective body must act and décide according to the vote of the ma- 
jority. "The rule is that the majority governs, and every stockholder 
contracts that such shall be the rule." Morawetz on Corporations, § 
474. When, therefore, the majority, in such a case as this, refuses to 
disaffirm, ail right of the majority to disaffirm is gone. There can be 
but one disaffirmance, and that must be the disaffirmance of the gov- 
erning body of the corporation., A majority of the stockholders, in 
a case pf this kind,; represent the ultimate corporate sovereignty, 
within the limits of its charter, and can bind the mînority by it» 
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refusai to disaffirm as to a matter intra vires. The only remedy of the 
minority is to appeal to a court of equity to enforce the rights of the 
corporation, if the majority has acted fraudulently, or in bad faith to 
the minority, in refusing to redress a fraud upon the corporation. 
Foss V. Harbottle, 2 Hare, 461 ; Urner v. SoUenberger, 89 Md. 316, 
43 Atl. 810. That charge is not made hère. 

Take it, however, that the rights of the complainants dépend upon 
their own conduct; the resuit, upon well-settled principles, must be 
the same. Everything complained of is intra vires. The wrongs in- 
volved are private, not public, wrongs, and they may be condoned and 
ratified. It is unnecessary to décide whether, under subdivision 7 of 
section 1256 of the Code of Alabama, the stockholders had any au- 
thority to relinquish the statutory right of rédemption, except by vote 
at a meeting specially called, after 30 days' notice, etc. The object 
of the statute was to prevent the incumbering or selHng of property 
to which the company had title, or at least right of possession, and 
not to put obstacles in the way of rédemption contracts which aflfect 
a mère statutory right in property, the title and possession of which 
has already passed out of the corporation, and which but for the 
arrangement would be fînally lost to it. There might arise an emer- 
gency preventing the giving of 30 days' notice. Nor is it necessary 
to décide whether the stockholders, in view of the broad powers of 
the directors as to the management of the property and control of the 
business of the corporation, were without authority to order a con- 
veyance of its lands, under the conditions in which the Land Company 
found itself. It cannot be denied that the corporation, acting througli 
the proper instrumentality and in the proper mode, could hâve done 
both the things complained of. The complaint is not that the cor- 
poration could not do thèse things, but that they were done by the 
wrong body in the wrong way. Such acts may be cured by acquies- 
cence or ratification. 

Complainants insist that their delay of over four years, under the 
circumstances disclosed by the bill, cannot bar them of relief, because 
this is a suit in equity for the recovery of land ; that the limitation to 
such actions by the statute of this state is ten years (Washington v. 
Norwood, 128 Ala. 383, 30 South. 405) ; that the statute, by its terms, 
applies to suits in chancery as well ; that complainants hâve brought 
their suit within the statutory period, and the fédéral court sitting in 
this state is bound by the statute, or, if not bound, ought to follow 
the décision cited, construing the state statute, which gives complain- 
ants the fuU statutory period in which to sue, to establish a construc- 
tive trust, and regain possession of the lands from the purchaser mala 
fide. As supporting this contention, they cite Bryan v. Kales, 134 
U. S. 126, 10 Sup. Ct. 435, 33 L. Ed. 829. There are two sufficient an- 
swers to this contention. The Suprême Court of this state has never 
construed thèse statutes to abolish the doctrine of lâches where the 
owner of lands, who has been defrauded into making a convey.ance 
and seeks to recover possession, has failed to make his élection to 
avoid the transaction in a reasonable time after he discovers, or 
should hâve discovered, the fraud ; nor has it held that the owner of 
lands who knows that another is in possession, improving the prop- 
123 F.— 86 
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erty, under a deed or contract of salé made by thè prihcipârs appar- 
ent aîùthdrity, may wait for the whole statutory period to eject the 
purcliâser, regardless of the plaintiff's lâches. James v. James, 55 
Ala. 52^" A. G. S. R. R. Co. v. S. & N. A. R. R. Co., 84 Ala. 579, 
3 South; 286, 5 Am. St. Rep. 401. So, if this court were bound by 
the Alabama statute in the application of lâches to a purely équitable 
remedy, thé state décisions show that the complainants' contention 
cannot be maintained. If, however, the Suprême Court of this state 
had construed the statute otherwise, this court could not foUow it. 
This is not a case of concurrent jurisdiction. The relief sought is not 
within the power of a court of law. Tt can be had Only in equity. 
The fundamental doctrines upon which courts of the United States 
administer equity must be the same in every state, and cannot be 
changed by state statutes. Kirby y. Lakeshore R. R. Co., 120 U. S. 
138, 7 Sup. Ct. 430, 30 L. Ed. 569. It has often beenheld that "the 
period of limitation in équitable actions fixed by the iStatute is not, 
where a purely équitable remedy is invoked, équivalent to a législa- 
tive direction that no period short of that time shall be a bar to relief 
in any case, or preclude the court from denying relief, in accordance 
with équitable principles, for unreasonable delay, although the full 
period fixed by the statute has not elapsed since thè cause of action 
accrued." Calhoun v. Millard, 121 ISl. Y. 69, 24 N. E. 27, 8 L. R. 
A. 248; Beach's Mod. Eq. Jur. § 20. See Pomeroy's Eqi Jur; §§ 
817, 818, 819, which are èited with approval in Hanner v. Moulton, 
138 U. S. 491, II Sup. et: 408, 34 L. Ed. 1032. Bi-yan v. Kales, supra, 
is wholly unlike this case in principle. Bryan was indebted in his life 
to Kales, who administered Bryan's :estate. Although Kales had 
sufïicient funds to pay the debt, he procured a judgment in favor of 
hiniself as an individual, against hiniself as administrator, and had 
the property sold. "AU the purchasers had full notice when they 
made their respective purchases." About four years afterwards, 
Bryan's wife, who was his sole heir, conveyed ail her interest to 
plairitifï, who filed his bill to set aside the sale and divest the title of 
thé purchasers. The court below dismissed the bill on demurrer, be- 
cause she "stood by for nearly four years, saw the property enhancing 
in value, and sold time and again, without asserting any interest in 
it." The Suprême Court held thàt fto such presurtiptions wère justi- 
fied from the fact that Mrs. Bryan's résidence ,at the time of her 
husband's death was in thè county where the real estate was sit- 
uated. The défendants relied upon np act or transaction with the 
widow. They had no cph'veyance made in her name, and purportirig 
to be made by her authority. She is not shown to hâve received any 
benefit from the sale. She was not shown to hâve remained in the 
county after her husband's death, or to hâve known anything about 
the fluctuations in the value of the property sold, or thât ît had been 
resold. Under circumstanées "so peculiar in character," the Su- 
prême Court held that it would not deny "relief upon the mère 
gf oUnd of lâches in brihging the suit," when brought within the 
statutory period. The court reitèrated in that case the rule so often 
enforced by the Suprême Court of the United States — that a court 
of equity may deny relief because of lâches in suing, although the 
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plaintiff commencée! his action within the period limited by the stat- 
ute, according to the spécial circumstances of each case. Lansdale 
V. Smith, io6 U. S. 391, i Sup. Ct. 350, 27 L. Ed. 219; Speidel v. 
Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718; Hayward v. 
National Bank, 96 U. S. 611, 24 L. Ed. 855; Godden v. Kimmell, 
99 U. S. 202, 25 L. Ed. 431. The facts set forth in the bill make a 
prima facie case of inexcusable inactivity, and plainly call upon de- 
fendants to excuse their long delay in seeking the aid of the court. 

Complainants' excuse for their delay, to use their own language, 
is "that ail the acts and doings of said défendants, and the real truth 
pertaining to said conveyances and the fraud and deceit practiced, 
were unknown to the complainants until within the last three months, 
and that since being informed they hâve been guilty of no delay in 
taking the proceedings set forth to obtain their rights." This is a 
very cautions statement. It gives the court little information as to 
the nature, time, or extent of complainants' ignorance. They say 
they did not know of "ail the acts and doings" and "the real truth" 
pertaining to "said conveyances and the fraud practiced." They 
thus admit that they did know some of the "acts and doings" or 
some of "the real truth." Of what parts of "the real truth" were 
they in ignorance, and for how long before the filing of their bill? 
When did they fîrst acquire knowledge of the acts of which they do 
not claim ignorance so récent as "within the last three months?" 
What led to the discovery of the fraud? The bill nowhere answers 
thèse questions. It is not claimed that the défendants failed to give 
published notice of the stockholders' meeting of the Land Company, 
or ever took any steps to conceal what its minutes showed as to their 
action on the Ensley Company's proposition, or as to the création 
of the trust in Barker and Bowron, or as to any of the deeds by which 
the purchasers went into open, adverse possession, or by which the 
légal title was divested out of the Land Company. The bill shows 
that some of thèse deeds were recorded, and the presumption from 
its silence is that the others were also recorded. AU thèse things 
were very openly and publicly donc. The gravamen of the deceit 
charged is that the défendants, to carry out a secret plot of more 
than one year's duration, which culminated in the sale of 240 acres, 
made prior statements with the intent to deceive as to their motives 
and purposes, and kept from the stockholders' meeting, at the time 
it authorized the sale to the Ensley Company, the fact that the de- 
fendants were interested in it, and also failed to disclose, as they were 
under duty to do, the fact that "the large steel plant" would be 
speedily constructed. It is not alleged that the défendants hâve donc 
anything since the meeting in 1898 to conceal their relations to the 
sale or the évidences of it. The first step in the fraud charged was 
that two of the défendants, after they had bought the Warner judg- 
ment, needlessly procured the enforcement of it by exécution sale 
at a time when it could hâve been avoided by applying for aid to the 
Tennessee Company. This was in 1897. Inquiry of the Tennessee 
Company within one or two years thereafter would hâve informed 
the complainants whether the Tennessee Company would then hâve 
corne to the rescue. The next concealment charged is of the fact 
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that the Tennessee Company cdntemplated the building of the steel 
plant before the meeting in 1898, and that défendants were interested 
in the purchase. The building of the steel plant, as we must pré- 
sume from the récitals in the bill, took place shortly after the meeting 
which authorized the sale to the Ensley Company, and pertinently 
suggested the inquiry, in view of the rapid rise in the values of prop- 
erty thereafter, whether the érection of the steel plant had been 
known or mentioned in fîxing the priée of the land sold to the ofifi- 
cers of complainants' corporation, and, if not, why not? Such in- 
quiry would hâve shown whether the fact had been concealed or sup- 
pressed. The corporate minutes of the meeting in 1898, to which 
the complainants had the right of access, which it is not shown they 
ever attempted to exercise, would hâve told of the détails of the cor- 
porate transaction which cJed to the conveyances to Barker and 
Bowron, and the divestiture of the title out of the Land Company, 
and into the trustées and into the purchaSers, and, coupled with the 
érection of the steel plant shortly afterwards, would hâve informed the 
complainants that the Ensley Company profited by the rapid rise in 
the value of the property sold shortly before, and would hâve sharply 
suggested inquiry as to who composed the latter company. A pe- 
rusal of the incorporation proceedings of the Ensley Company, which, 
if it were a corporation, as' stated, must be found in the probate 
judge's office at Birmingham, a few miles distant from Ensley, would 
hâve shown that one of the incorporators was a son of the président 
of the Land Company, and Whb the other incorporators were, and 
thus afïorded easy means of ascertaining their relations to the other 
défendants, as well as the important fact that it was incorporated to 
take over the lands sold under the Warner judgment. 

The facts alleged as to the misstatements and the doings of the de- 
fendants before the sale, and their silence and concealment at the 
time of the sale, excused the failure to discover the motives and in- 
terest of the défendants while they were deyeloping the transactions 
Coraplained of, and for a reasonable time thereafter. The law is more 
libéral as to the period for discovery in the case of actual fraud than 
in a case involving mère constructive breaChes of duty. Complain- 
ants do not aver that they ever heard, until recently, of any of the 
misrepresentations made prior to the sale, or of the concealment 
made at the time, or that they were thereby lulled into security or 
prevented frOm making earlier inquiry. For aught that appears, com- 
plainants learned of the secret purposes of the défendants, and their 
silence and failure to make disclosures at the time of the sale, long 
afterwards, when the complainants were put upon inquiry as to the 
bona fides of the sale by the open and notorious facts of the case. 
Thèse things do not excuse complainants' supineness and long delay 
after the mask had been definitely thrown ofï, and the fact proclaimed 
by notorious, adverse possession, openly taken in the face of the mul- 
titude, under deeds which were spread upon the public records. 
Quite true it is that one is not ordinarily bound to suspect his trustée, 
and may présume, without inquiry, until he is advised to the con- 
trary, that his trustée is acting fairly ; but the right to rely upon this 
presumption is destroyed when the cestui que trust is warned by 
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actual knowledge, or, what is the same thing, fair and aggrjssive 
notice, that the trustée is faithless to his duty, and is himself assail- 
ing his trust. A cestui que trust is then bound to make seasonable 
inquiry, and to act promptly, if he wishes to rescind contracts such 
as those hère involved, and when he, or the person through whom 
he daims, has been lured into them by reliance on the good îaith 
of his trustée. Whatever may hâve been the extent o£ complainants' 
knowledge, or whether or not they were charged, in the absence of 
subséquent developments, with notice of anything which appeared 
upon the minutes of the annual meeting of the stockholders, at which 
they did not attend, or of the public records of Jefïerson county, 
the open and notorious adverse possession by the Ensley Company 
and McCormack and Ramsay of the original town site of the Land 
Company at Ensley, beginning in 1898, conclusively charged com- 
plainants, for aught that appears hère, with notice of the adverse 
possession, and of the contracts and conveyances under which it was 
derived. What was being done at Ensley by the new purchasers 
was a matter of common knowledge in Birmingham and the sur- 
rounding towns. It occurred in a section of this state whose rapid 
development was then attracting the attention of large commercial 
centers like New York and elsewhere. The érection of a large steel 
plant at Ensley was regarded at home and abroad as marking a great 
epoch of advance in Southern industries, and was widely heralded 
in the press of the country. The four years elapsing between the 
date of the sale and the bringing o£ this suit witnessed the rise of a 
fîourishing town of over 10,000 inhabitants on the very site of the 
Land Company's prior fruitless and long-continued endeavor to 
found a town. Complainants were stockholders before and during 
the time of the transactions complained of, and hâve been ever since. 
Whether they ever attended stockholders' meetings or made any in- 
quiry to learn anything of the afïairs of their corporation is not 
shown. The presumption is, it not being shown to the contrary, 
that there were annual meetings of the stockholders, for the law re- 
quired them to be held. One of the complainants had scaled his orig- 
inal stock — ^at what time is not shown — at the rate of twenty shares 
of the old for one of the new. It would be strange if he did not 
then inquire what conditions made this scaling advisable. It is in- 
credible, in the absence of excuse tendered, that complainants did not 
make inquiry after January, 1898, as to what had become of the 
Ensley Land Company, and what were its prospects. The Tennessee 
Company, which organized the Land Company, and ail the while 
owned over half its stock, had an office in the city of New York, 
in which state, and, for aught that appears to the contrary, in which 
city, complainants resided. A personal visit to that office, or even 
a letter addressed to it there, would doubtless hâve enhghtened the 
complainants as to the sales in 1898, even if they did not choose 
to make inquiry at the home office of the Land Company or from 
other sources there. Complainants do not show that they ever made 
any inquiry anywhere "until within the last three months." The 
slightest perusal of the conveyances made of the property of com- 
plainants' corporation prior to the sale, and of the minutes of the cor- 
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porate meeting at which this sale was authorized, and the subséquent 
conveyances, would quickly hâve led up to knowledge of the con- 
structive fraud, and knowledge of that would hâve provoked in- 
quiry, which, if followed up within any reasonable time, would hâve 
inevitably informed complainants of the grievances now set forth 
at least two or three years before the bill was fîled. The court can- 
not entertain this bill unless it répudiâtes the equity maxim that 
"nothing can call forth this court into activity but conscience, good 
faith, and reasonable diligence." 

The language of the excuse hère set up is almost identical in terms 
with that condemned in Wood v. Carpenter, loi U. S. 140, 25 L. Ed. 
807. The excuse there was that the plaintifï "had no knowledge of 
the facts concealed by the défendant until the year A. D. 1872, and 
a few weeks only before the bringing of this suit." Hère, as the court 
remarked there, "there is nothing further upon the subject." The 
common language of the books is that gênerai allégations of ignor- 
ance at one time, and knowledge at another, is of no efïect. "If the 
plaintiiï made any particular discovery, it should be stated when it 
was made, what it was, and how it was. made, and why it was not 
made sooner. There must be reasonable diligence, and means of 
knowledge is the same thing in effect as knowledge itself." The de- 
lay which has occurred must be shown to be consistent with the 
requisite diligence. Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836; 
Harwood v. R. R. Co., 17 Wall. 78, 21 L. Ed. 558; New York City 
V. Fine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820; Hardt v. 
Heidweyer, 152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548; Otis v. 
Dargan, 53 Ala. 178 ; Wood v. Carpenter, ici U. S. 140, 25 L. 
Ed. 807. In Broderick's Will Case, 21 Wall. 519, 22 L. Ed. 599, 
the Suprême Court, in speaking of persons who sought to vacate the 
probate of a will, and excused delay on account of absence from the 
country and ignorance of the fraud, said: 

"Parties cannot thus, by their seclusion from the means of Information, 
clalm exemption from the laws that eontrol human aflairs, and set up a 
right to open up ail the transactions of the past. The world must move on, 
and those who claim an Interest in persons or things must be charged with 
knowledge of their status and condition, and of the vicissitudes to which 
they are subject." 

Gounsel js mistaken in supposing that the strictness of discovery 
required in Wood v. Carpenter, loi U. S. 140, 25 L,. Ed. 807, is ap- 
plied only in actions for relief on the ground of fraud after the stat- 
ute of limitations has barred the right. It is declared in that very 
case, and numerous others, that the strictness required as to discov- 
ery is "only the application to cases at law of principles which hâve 
always been acted upon in courts of equity." Equity always charges 
the conscience of thé defrauded party who desires to rescind because 
he has been induced to part with his title by fraud, whether actual or 
eonstructive, with the duty not to speculate upon his adversary, and 
in a reasonable time after discovery to elèct whether he will stand by 
his bargain or resdrid it. He has no option to wait an unreasonable 
time after knowledge or fair notice, to détermine whether he will 
take the profit or let the loss fall upon the purchaser, as may suit 
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his own wishes or interests. This rule of conduct îs more strictly 
enforced regarding lands and property upon which improvements 
are being made, under conditions involving rapid fluctuations in 
value — as where a new town is being built, a mine is being opened, 
and the like — than as regards other property of essentially a différent 
nature, under ordinary conditions, especially where the contracts re- 
quire the assumption of heavy liabiUties or entail large expenditures 
on the part of the vendee. In such cases it is the duty of the de- 
frauded party to speak and act promptly after knowledge or notice of 
the fraud, and the failure to do so debars him of ail right to équitable 
relief. Equity will not help the party who thus unreasonably delays, 
but leaves him to pursue his remédies at law. It will be remembered 
that one of the propositions made by the Ensley Company to the 
Ensley Land Company, and which the latter recommended the trus- 
tées to accept, was that the Land Company should name "a price 
on each lot or block it was willing to put on the market," and give 
the Ensley Company "the exclusive right to sell the same, paying us 
[the Ensley Company] ten per cent, commission on ail sales, and 
when the lands are sold on time or in connection with our building 
opérations, we to pay the fixed price ourselves, less the ten per cent, 
commission," etc. The facts stated in the bill, taken in connection 
with other facts of which the court must take judicial notice, présent 
a case where the skill, energy, and means of the défendants hâve for 
years been directed, without dissent from any quarter, to the build- 
ing up of a flourishing manufacturing town on the very lands now 
sought to be recovered. Equity will not allow the former owner, 
though defrauded in the sale, to lay quietly by, indefinitely, after 
seasonable knowledge or notice of the fraud, seeing the purchasers 
expending their money and time in improving the value of the 
property, and then give him its aid, when he suddenly acquaints them 
that he objects, to repossess himself of the property or profits. Ash- 
urst's Appeal, 60 Pa. 37; Twinlick Oil Co. v. Marbury, 91 U. S. 587, 
23 Iv. Ed. 328; Johnston v. Standard Mining Co., 148 U. S. 360, 13 
Sup. Ct. 585, 37 L. Ed. 480; Galliher v. Cadwell, 145 U. S. 368, 12 
Sup. Ct. 873, 36 L. Ed. 738; Sheffield Land Co. v. Neill, 87 Ala. 
158, 6 South, i; Gilmer v. Morris, 80 Ala. 78, 60 Am. Rep. 85; 
Zabriskeie v. C. & C. R. R. Co., 23 How. 387, 16 L. Ed. 488; Kent 
V. Quicksilver Mining Co., 78 N. Y. 159; A. G. S. R. R. Co. v. 
S. & N. A. R. R. Co., 84 Ala. 579, 3 South. 286, 5 Am. St. Rep. 401. 
It may or may not be, as argued for complainants, that the Land 
Company, though not now in a position which entitles it to the aid 
of a court oî equity to compel a reconveyance of the land or to dis- 
turb. the purchaser's possession, is nevertheless entitled to personal 
recourse against the défendants "for the damage and loss which the 
Ensley Land Company and stockholders hâve suffered by reason of 
the transactions complained of," etc. Such relief, however, is merely 
incidental to the équitable cause of action, and when that fails the 
bill should not be retained to administer relief which is merely in- 
cidental, and ordinarily a matter purely of légal cognizance. 

The demurrers are sustaine^, and the cost decreed against' com- 
plainants. If the complainants désire to amend, they may apply îor 
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leave under the thirty-fifth rule in equity within 40 daysy ; If amead- 
ment is npt allowed within that time, final decree will then be ren- 
dered disriiissing the bill as to ail the défendants, but without 
préjudice to ttie right of the Ensley Land Company or complainants 
to maintain such actions at law as they may be advised. The Land 
Company is a nominal défendant, and has not demurred, but an- 
swered. It is, however, the real complainant. If its answer could be 
looked to, it gives no support to the equity of the bill. It would be 
an idle ceremony to proceed with the case between it and the com- 
plainants, since the ruling on demurrer establishes there can be no 
decree in its favor, and no relief is sought against it. 
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(Circuit Court, W. D. Missouri, W. D. July 6, 1903.) 

L Equitt — Anbweh as Evidence — Bbsponsiveness to Bili,. 

Where a bill for Infrlngement of a trade-mark alleged the use of a 
name by complainant as a , trade-mark for a certain number of years, 
and that he had acqulred the exclusive rlght thereto, and that défend- 
ants were fràudulently using such name In violation of his said right, 
and requlred answer under oath, averments In the answer f ully stating 
ail the facts with respect to the use of such name by défendants, show- 
Ing that it was used by them long prlor to the time when complainant 
claimed to hâve commenced its use, and the estent of their use, were 
dlrectly responsive to the bill; and évidence in behalf of défendants 
as to such facts, whlch complainant was requlred to overcome by coun- 
tervailing proof of two wltnesses, or of one witness and efficient corrob- 
orating drcumstances to entltle hlm to relief, even though the use made 
of the name by défendants was not such as tp give them a trade-mark 
right therein. 

2. Thade-Mark — Right to Pbotbotion tn Bqditt — False Rephesentations. 

In a suit for Infrlngement of a trade-mark for whiskey, the testimony 
and exhibits of complainant showed that hIs trade-mark as registered 
and used on his barrels and bottles contained a représentation that his 
whiskey was made In Nelson county, Ky.; that he also conspicuously 
advertised such to be the fact by the markings on his packages, and by 
advertlslng matter, using cuts of a dlstlUery, with the words "Old Style 
Nelson County Pure Rye," etc. It was shown without contradiction 
that he owned no distlllery, that whiskey sold by him was purchased 
from.rectlflers, was not made In Kentucky, and was not a pure rye or 
bourbon as represented, but a blended whiskey, flavored, and containing 
eoloring matter, his trade-mark being stenclled on the barrels at his re- 
queat. Eeld that, both his trade-mark and business being founded on 
false représentations Intended to deceive the public, a court of equity 
would not entertain a suit for their protection by enjolning another f rom 
Infringing his trade-mark. 
8. Sahb. 

Where a trade-mark contalns false représentations with respect to the 
article on which It is used, It wlll not be protected by a court of equity, 
and It is Immaterlal that the article may be as good as that which it is 
falsely represented to be. ■ 
4. Same— Suit for iNPHiNeKsiENT— Issues. 

Where a complainant, In his bill for Infrlngement of a trade-mark, 
allégea that by reason of the eare and skill used in the manufacture of 

T 2. MIsleading or false labels, see note to Raymond r. Baking-Powder Go., . 
29 C. C. A. 250. 
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hîs goods, and their superior quallty, and of his extensive advertising, 
hls business bas become large and profitable and bis trade-mark valu- 
able, and he offers évidence in support of such allégations, it ia compé- 
tent for défendant to show by cross-examination or otherwise, without 
pleading the same, that his goods are not as represented by his trade- 
mark or advertising, and that his business bas been built up on false rep- 
résentations whlch deprive him of the right to relief in equity. 

In Equity. Suit l'or infringement of trade-mark. 

Léon Block and John L. Peak, for complainant. 
Neal & Eppstein, for défendants. 

PHILIPS, District Judge. This is a bill of complaînt for a vio- 
lation of an alleged trade-mark of the complainant, in which it is 
alleged that the complainant, since the I5th day of April, 1892, has 
been engaged in compounding and selling a superior quality of spir- 
ituous liquors known as "R. H. Parker Rye," "R. H. Parker Whis- 
key," "Parker Rye," "Old Parker Rye," and "Parker Bourbon;" 
and that lie lias a comnion-law copyright and trade-mark in the 
names aforesaid ; and that the défendants hâve improperly and fraud- 
ulentiy used the same in their trade and business. The material por- 
tions of the allégation of the bill and answer, for the purposes of this 
opinion, will be referred to hereafter. 

The complainant in the bill required that the défendants answer 
under oath, which was done. It is a just rule in equity practice, 
where the complainant sees fît to put the défendant on oath in his 
answer, that unusual force and efïect should be given to such answer. 
The accepted rule is that such answer lias such force as évidence in 
behalf of the défendant that the burden is cast upon the complainant 
to overcome it by the testimony of two witnesses, or one witness cor- 
roborated by other facts and circumstances that persuasively outbal- 
ance such sworn answer. It is on this rule that the défendants claim, 
specially, that the answer pleading the prior use by the défendant 
in its trade of the nanie of "Old Parker" long anterior to the adop- 
tion by complainant of his alleged trade-mark, is not overcome by 
any countervailing évidence on behalf of the complainant. Counsel 
for complainant first undertake to meet this proposition by the sug- 
gestion that the rule in question applies only to the instance where 
the answer is strictly responsive to the allégations of the bill, and 
has no application to matters pleaded by way of avoidance. This 
is, in gênerai, a correct proposition. The question therefore is, does 
the màtter so pleaded in the answer amount to an avoidance? The 
rule is very concisely stated by Judge Deady, in Reid v. McCallister 
(C. C.) 49 Fed. 16, 17, which has been frequently cited with approval 
by text writers and courts : 

"The answer, so far as it is responsive to the bill, is évidence for the de- 
fendant making it; but if the défendant, by his ansveer, admits a fact alleged 
in the bill, and then sets up another matter in avoidance thereof, this matter 
in avoidance is not responsive to the bill, and his answer is not évidence of 
it Olarke v. White, 12 Pet. 190 [9 L. Ed. 1046]; Tilghman v. Tilghman, 
Baldw. 494 [Fed. Cas. No. 14,045]; Randall v. Phillips, 3 Mason, 383 [Fed. 
Cas. No. 11,555]; McCoy v. Rhodes, 11 How. 140 [13 L. Ed. 634]; Hart v. 
Ten Eyck, 2 Johns. Ch. 87. In this connection, matter in avoidance is Bome- 
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thing subséquent to and distinct from or dehors the faet admltted, but, If the 
admisslcHi and avoidance constltute one single f act or transaction, the an- 
swcor 18 «vldence of both. Hart y. Ten Eyck, 2 Johns. Ch. 88, and note." 

The rule is laid down in i Encyclopaedia of Pleading and Practice, 
p. 913, that : 

"The answer of the défendant Is évidence for him, not only when it Is re- 
sponsive to the call of the bill for dlscovery, but also when It is necessarily 
conneeted wlth the responsive matter or explanatory of It" 

And on page 918 it is said : 

"It Is considered a test of responslvenesa whether, as a witness upon cross- 
examination, the défendant eould be cross-examined as to the matter wliich 
he States in anticipation of his défense on a trial at law. A responsive déniai 
of the averments of the blll Is not made any less so by setting forth ail the 
facts, though some new matter may be incidentally Introduced thereby." 

So it is held in Comstock v. Herron et al. (C. C.) 45 Fed. 660, that 
where a bill against executors, etc., under a will, charges them with 
having delayed, neglected, and refused to invest certain funds as di- 
rected by the will, and to pay to complainant the income, the aver- 
ments in the answer that the défendants' conduct was known to 
and approved by complainant, and that she had not until recently 
requested the investment to be made, are responsive to the whole 
charges, "with référence to which the respondents hâve the right 
to vindicate themselves." 

In American Mortgage Company v. O'Harra, 56 Fed. 278, 5 C. C. 
A. 502, 15 U. S. App. 79, where the bill charged a mistake in the 
mortgage respecting a part of the land in question to be conveyed, 
which was sought to be reformed and the mortgage foreclosed, and 
the défendants were required to answer under oath, the answer, al- 
leging that one of the défendants had purchased the property, with- 
out notice of the mistake, for a valuable considération, and therefore 
was an innocent purchaser, held responsive to the bill. 

So in Mann v. Betterly, 21 Vt. 326, to a bill which alleged that the 
release of a bond conditioned for the support of the orator was ob- 
tained by the défendant for a grossly inadéquate considération, the 
answer, denying inadequacy, and setting forth the previous arrange- 
ment which led to the exécution of the bond, the maintenance of the 
orator from that time to the canceling of the bond, and the amount 
paid for the release, was held to be responsive and was compétent évi- 
dence. 

Likewise, where a bill charged a partnership between parties claim- 
ing a share of the profits, the answer stating payment to the plaintiff 
was held to be évidence for the défendant. 

The term "avoidance" in pleading implies some admission in ef- 
fect of the existence, prima facie, of a cause of action in the com- 
plainant at some time, and some fact supervenient which avoids it in 
favor of the défendant. It is also a recognized rule in pleading that 
whatever fact is reasonably within the issues tendered by the com- 
plainant may be met by a gênerai déniai, and therefore any fact, ex- 
istent at the time of the institution of the suit, included within the 
issues tendered or conneeted therewith, may be pleaded in the an- 
swer as responsive thereto. 
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In patent cases, germane to trade-mark cases, involved in the issue 
presented by a bill for infringement is the right to the exclusive use 
of the patented invention. It is responsive to such bill to plead a 
prior invention or user, and such prior user is responsive to the bill, 
without spécial plea. Kennedy v. Solar Refining Company (C. C.) 
69 Fed. 716. See, also, Atlantic Works v. Brady, 107 U. S. 192, 
2 Sup. Ct. 225, 27 L. Ed. 438; Parks v. Booth, 102 U. S. 103, 26 L. 
Ed. 54. 

An analysis of the bill at bar shows that the complainant clainis 
that he had the exclusive right, at least as far back as 1892, to the 
use of the alleged names as a trade-mark, "and that no other person, 
firm, or corporation has the right to deal in or sell any such liquors, 
under any 01 said names, not made by your orator; * * * that 
the complainant has the exclusive right to said names 'Parker' and 
'R. H. Parker' as used in connection with the manufacture, com- 
pounding, handling, and sale of said spirituous liquors, as the truc 
name, and indicating origin and ownership." The bill tendered di- 
rectly the issue that the défendants' use of the name of "Parker" 
originated in a fraudulent purpose to reap the benefit of the réputa- 
tion of complainant's whiskeys, with the allégation that the défend- 
ants for a long time had been so engaged. Certainly, therefore, it 
was responsive to thèse allégations for the défendants to state when 
they began the use of the désignation of "Old Parker" in the sale 
of liquors; how they had employed the same, and to what extent. 
The défendants could hâve been cross-examined as witnesses, when 
testifying, even without having pleaded the fact of its prior user, 
respecting the time or occasions when they used it. It was involved 
in the very matters pleaded in the bill. In short, the very purpose 
of the complainant in requiring the answer to be made under oath was 
to enforce a disclosure, by the défendants, as to ail the facts within 
their knowledge respecting their use of the name "Old Parker." 
It was the duty, not only to the complainant, but to the défendants' 
own consciences, when put on oath by the demand of the bill, to 
state the whole truth and circumstances respecting their use of the 
name in question in their trade. It was therefore directly responsive 
to the bill, after having taken issue on the material allégations of the 
bill, to answer, as défendants did, that they had been engaged for 
many years — since 1879 — in the handling, compounding, manufac- 
turing, and selling of spirituous liquors, and for many years were 
engaged in business in the city of Leadville, state of Colorado; that 
while in the state of Colorado they marked and branded packages of 
liquor with the name of "Old Parker," which name was stenciled on 
the packages of liquor merely to distinguish liquors sold and han- 
dled by them; that they were informed and believed that their em- 
ployés who stenciled the name "Old Parker" on barrels and pack- 
ages of Uquor oftentimes stenciled in connection therewith other 
names, sometimes making the full stenciling appear as "Old Parker 
Rye Whiskey," "Pure Old Rye Whiskey," and other names which 
the défendants do not fully recollect ; that they continued to use 
such marks for some time in 1881 or 1882, according to their recol- 
lection, and hâve continuously so used said name, in combination. 
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as afbresaid, Iwith other words, until the présent time ; that when they 
came to Kansas City, Mo., in 1885, they continued the use of this 
name, and that their use thereof was long prior to the time when 
complainant claims to hâve so used the same or any part thereof; 
that they did not know, at the time when they began using the name, 
of its use in any form or manner by complainant, but understood and 
believed that they had the right to so adopt the use of said name, 
and that they acquired, by long and continued use of said name as a 
trade-mark, a property, interest, right, and privilège to use said name, 
against this complainant and ail persons whomsoever. 

As the bill called for this answer undèr oath, the défendants could 
hâve stood upon it until this évidence was overcome by countervail- 
ing proof of two witnesses, or one witness and some efificient cor- 
roborating circumstance. Morrison v. Durr, 122 U. S. 518, 7 Sup. 
Ct. 1215, 30 L. Ed. 1225; Peeler v. Lathrop, 48 Fed. 788, i C. C. A. 
93. This record fails to show one word of such countervailing évi- 
dence offered by the complainant on this issue. The défendants, how- 
ever, went further, and testified to such prior use, supplemented by 
other évidence, while the complainant contents himself on the hearing 
with the criticism that the défendants failed and refused to produce in 
évidence their books showing sales of liquors under the name of 
"Old Parker." Had this issue stood on the answer without oath 
thereto required by the complainant, this criticism would hâve force. 
But, as observed by Judge Morrow, speaking for the Court of Appeals 
for the Ninth Circuit, in American Mortgage Co. v. O'Harra, 56 
Fed. 278, 281, S C. C. A. 502, where the answer was verified by oath 
of the défendant responsive to the allégations of the bill, and therefore 
should be overcome by the satisfactory évidence of two witnesses, or 
of one witness corroborated by circumstances which are équivalent 
in weight to another, while "there are some suspicions circumstances 
conected with the transaction, such, for instance, as the conduct of 
the attorneys who examined the title and drew up the deed for 
Rourke ; the contradiction between the allégations of the answer and 
the testimony of the défendant as to the amount paid for the land, and 
the sums for which two notes were given for deferred payments ; the 
fact that Rourke had other business relations with Smith, and that the 
two were frequently seen together about the time Rourke purchased 
the land from Smith, following closely after the transfer of the title 
by deed from O'Harra to Smith — ^yet thèse circumstances are not suf- 
ficient to overcome the positive évidence in favor of the integrity of 
the transaction, so far as they relate to the title acquired by the de- 
fendant Rourke." Citing Morrison v. Durr,' 122 U. S. 518, 7 Sup. 
Ct. 1215, 30 L. Ed. 1225. 

If 'it be conceded that, as the answer states the names employed by 
défendants, designating their whiskeys, "possess no spécial signifi- 
cance as indicating a grade and quality of goods of class and kind 
aforesaid by défendants," this would not show such appropriation of 
the name "Old Parker" as would entitle the défendants to cross-affirm- 
ative relief, establishing in them a trade-mark right, yet the fact 
should avail to disentitle the complainant to any relief for damages 
of any conséquence, and as aiïecting the costs, when it appears that, 
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within two months or so of the filing of the bill, the défendants had 
no knowledge of the complainant's claim to such trade-mark, and such 
fact was not known to the trade in Kansas City, Mo. It also appears 
from the évidence that the only sales shown by complainant to hâve 
been made by the défendants were two bar'rels, early in 1901, under 
the style of "Old Parker," and, although made by a man in défend- 
ants' employ formerly in the employ of the complainant, it further 
appears that the fact of such former employment by this agent was 
not known to the défendants, and there was no représentation made 
by this agent, and no device employed indicating, that the goods were 
of the complainant's manufacture. Superadded to which, the testi- 
mony of the purchaser shows that he well understood, in making 
thèse purchases, that the liquor was not from the complainant's 
house. In short, the case presented on the face of the bill, and ihat 
made out by proof, not only indicates an utter recklessness in plead- 
ing on the part of the complainant, but shows that the litigation, so 
ofïensively provoked by him, might appropriately be described by 
the Latin phrase, "Rixatur de lana a caprina." 

Be ail this as it may, a state of facts was devolved by the évidence 
which, in my judgment, should deny to the complainant the assist- 
ance of a court of equity. The complainant in his testimony pre- 
sented, and had filed as exhibits, his trade-mark published in Mida's 
National Register of Trade Marks, etc., which reads as foUows: "Old 
Style, [in Monogram] U. & C. R. H. Parker, sth Ky. Nelson Co." 
"Used Since April 15, 1892." It is conceded in the évidence that this 
referred to the Fifth Kentucky collection district of internai revenue, 
and to Nelson county, Ky. It also appears, from complainant's tes- 
timony and the exhibits that he published, pictures or cuts of bottles 
in advertising said whiskey, in what he calls a "booklet," were stamp- 
ed the words "R. H. Parker. Old Style Nelson Co. Ky." on one 
of the jugs or bottles. He also employed, in advertising his said 
Company, métal plates or cuts (Exhibit No. 14), which shows stamped, 
on one of the bottles used in the business, conspicuously, the words 
"R. H. Parker," with a représentation of a distillery, underneath 
which were the words "Old Style Nelson Co. Pure Rye," and on a 
jug the words "R. H. Parker Old Style Nelson Co. Ky.," which he 
testified had been distributed generally in his trade. 

In his Exhibit No. 15 he presented, as used in his business, photo- 
graphs of barrels, with stamps on what he calls the "stamp end" and 
the "commercial end." On the stamp end of the barrel this ex- 
hibit shows the wholesale liquor dealer's stamp, and the numbers eut 
on the stamp end of the barrel with steel dies, in large words on the 
barrel, "N. M. Uri & Co. Wholesale Liquor Dealers. 219 & 221 
W. Main Street, Louisville, Ky.," with a caution label reading "Dis- 
tillery 5th District, Nelson County, Kentucky," and in a circle the 
words "Old Style, [and in the form of a monogram] U. & Co. R. 
H. Parker, sth Ky. Nelson Co." Underneath said caution are the 
words, "The trade and public generally are cautioned against coun- 
terfeits of this brand. None is genuine without the name of N. M. Uri 
& Co. in the Government stamp," also the word "Bourbon" to the 
right, burned in large letters. On the commercial end, in a circle. 
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the following words are burned into the barrel : "Old Style, [and 
in the form of a monogram] U. & Co. R. H. Parker, sth Ky. Nel- 
son Co." 

Exhibit No. 17 is the photograph of another barrel, to the same 
effect as Exhibit 15, with the exception that the word "Rye" is used 
in the place of "Bourbon" on the commercial end. 

Ail of which, developed in évidence by complainant as a part of his 
case, goes to show that, as a part of his registered notice in Mida's 
Trade Mark Register, on his bottles, jugs, barrels, and metallic 
plates distributed for advertisement, he conspicuously advertised to 
the world that his liquors being sold were manufactured in Nelson 
county, Ky. They can hâve no other meaning. 

The testimony of Louis Block, Jr., a wholesale liquor dealer in 
Cincinnati, Ohio, of long expérience, and well informed as to the 
distilleries in Kentucky, without contradiction, was to the effect that 
Nelson county, Ky., was among the large manufacturers of liquor, 
and that, while of a quality not superior to other manufactures, it 
was regarded as of high class. His testimony, without contradiction, 
further shows that his house furnished large quantities of liquors to 
the complainant, as rectified whiskey, containing coloring matter; 
that such rectifying process was carried on on Sycamore street, in 
the city of Cincinnati ; and that, at the request and instance of the 
complainant, he placed the brand "Old Style, N. M. U" (monogram) 
"R. H. Parker, sth Ky., Nelson Co." on the barrels, etc.; that the 
complainant had the brand made and shipped to his house, with di- 
rections to keep it in his store, and use it for complainant whenever 
ordered; and that from April, 1892, until his house discontinued 
the rectifying business, in January, 1902, he continued to use this 
brand for the complainant; and that ail the whiskey placed in thèse 
barrels bearing said brands was made in Cincinnati, and perhaps 
Pennsylvania, and not from any distillery in Nelson county, Ky., and 
that the complainant had no distillery in Nelson county, Ky. 

On the cross-examination of the complainant as a witness in this 
case, he was asked whether or not he used Kentucky ryes in com- 
pounding his Kentucky brand of Parker Rye Whiskey. He refused 
to answer this question, on the ground that it was not necessary for 
him to give his recipes. He was then asked to examine his said Ex- 
hibit 16, filed with his déposition, and tell why that caution is headed, 
"Distillery 5th District Nelson County, Kentucky." His answer 
was : "For the reasons that I did it." He was then asked if it was 
a fact that those caution labels were put on whiskey placed and mark- 
ed by him under. the name "Parker," which was distilled in Nelson 
county, Ky. His answer was: "I refuse to answer, on the advice 
of counsel." The suggestion of complainant's counsel, that a re- 
fusai to answer is justified by the fact that he understood bj the ques- 
tion that its purpose was to pry into his secret of compounding his 
liquors, is contradicted by the fact that upon said answer défendants' 
counsel stated to him, "I am not asking the witness anything about 
the component parts of the whiskey in this question ; and I now re- 
peat the question as above asked ;" to which the complainant replied : 
"I refuse to answer, under the advice of my counsel," 
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The pretense set forth for not answering thèse questions is so 
shallow as to contradict itself. He had, as already shown, in every 
conceivable form and manner, advertised to the public the fact that 
his liquors were of the manufacture of Nelson county, Ky. ; and as 
he had thereby stated that he was employing them, whether singly or 
in combination with other liquors, why then say that he refused to 
answer because it would be giving his recipe? No other reasonable 
construction can be placed upon it than a purpose to évade an an- 
swer which might convict him of exploiting his goods under an al- 
leged trade-mark under the false pretense that his liquors so labeled 
and stamped were made in Nelson county, Ky. Even without this 
silent admission on his part, the fact remains that the Cincinnati 
house which extensively rectified and stamped his whiskeys for use 
in his business, as heretofore stated, at his request, shows beyond 
controversy that he was consciously practicing upon the public a 
fraud under the claim now asserted of a trade-mark protection. 

It has been expressly held by the Suprême Court, in Manhattan 
Medicine Company v. Wood, io8 U. S. 203, 218, 225, 2 Sup. Ct. 436, 
27 L. Ed. 706, that : 

"If one afiBx to goods of his own manufacture signs or marks whlcli in- 
dlcate that they are the manufacture of others, he is deceiving the public, 
and attempting to pass upon them goods as possessing a quality and merit 
which another's sliill has given to similar articles, and which his own man- 
ofacture does not possess in the estimation of purchasers. To put forth a 
statement, therefore, in the form of a clreular or label attached to an arti- 
cle, that it is manufactured in a particular place, by a person whose manu- 
facture there had acquired a great réputation, when in fact it Is manufac- 
tured by a différent person at a différent place, is a fraud upon the public 
which no court of equity will countenance. * • » indeed, it Is but an 
application of the eommon maxim that he who seeks equity must présent 
himself in court with clean hands. If his case discloses fraud or déception 
or misrepresentation on his part, relief there will be denied. * * * It is 
a clear ruie, laid down by courts of equity, not to extend their protection 
to persons whose case is not founded in truth." 

— Quoting from the leading English case of The Leather Cloth Com- 
pany V. The American Leather Cloth Company, 4 De G. J. & S. 137, 
II House of Lords Cases, 523, the substance of which is expressed by 
Mr. Justice Shiras in the récent case of Worden & Company v. 

California Fig Syrup Company, 23 Sup. Ct. 162, 47 L. Ed. , as 

follows : 

"We iind, however, more solidity in the contention, on behalf of the appel- 
lants, that, when the owner of a trade-mark applles for an injunction to 
restraln the défendant from injuring his property by making false repré- 
sentations to the public, it is essential that the plaintiff should not in his 
trade-mark, or in his advertisements and business, be himself guilty of any 
false or misleading représentation; that, if the plaintiff makes a material 
false statement in connection with the property which he seeks to protect, 
he loses his right to daim the assistance of a court of equity; that, where 
any symbol or label claimed as a trade-mark is so constructed or worded 
as to make or contain a distinct assertion which is false, no property can be 
claimed in it; or, in other words, the right to the exclusive use of it cannot 
be maintained." 

The court, in this late opinion, cites with approval the following 
rulings: Connell et al. v. Reed et al., 128 Mass. 477, 35 Am. Rep. 
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397, where the plaintif! sought to establish the exclusive right to the 
words "East Indian" as applied to his remedy, in which Chief Justice 
Gray said : 

"The conclusive ahswer to thls suit Is that the plaintiffs hâve adopted and 
used thèse words to dénote, and to indicate to the public, that the medicines 
were used In the East Indies, and that the formula for them was obtained 
there, nelther of which Is the fact. Under thèse circumstances, to maintaiu 
this bill Would be to lend the aid of the court to a scheme to defraud the 
public." 

In Siegert et al. v. Abbott et al., 6i Md. 276, 48 Am. Rep. loi, 
where the matter in controversy was in respect of a trade-mark, en- 
titled "Angostura Bitters," purporting to hâve been prepared by Dr. 
Siegert at Angostura, Trinidad, which was a falsehood, the court 
said: 

"It Is a gênerai rule. In cases of this kind, that courts of equity wlll not 
interfère by injunction where there is any lack of truth in the plaintifiE's case; 
that is, where there is any mlsrepresentation in his trade-inark or labels." 

In Prince Manufacturing Company v. Prince's Metallic Paint Com- 
pany, 13s N. Y. 24, 31 N. E. 990, 17 L. R. A. 129, an injunction to 
protect a trade-mark was refused becàuse of a false représentation as 
to the place from which the ore was obtained. The court said : 

"Any materlal misrepresentation in a label or trade-mark as to the person 
by whom the article is manufactured, or as to the place where manufactured, 
or as to the materlals composing it, or any other materlal false représenta- 
tion, deprives a party of the right to relief in equity. The courts do not, in 
such cases, take into considération the attitude of the défendant. * • • 
And although the false article is as good as the true one, 'the privilège of 
deceiving the publie, even for its own beheflt, is not a legitimate subject of 
commerce.' " 

The court also cites with approval the English case of Pidding v. 
How, 8 Simon's Ch. 476, in which it appeared that the plaintiflf had 
made a new character of mixed tea, which he sold under the name 
of "Howqua's Mixture." But as he had made false statements to 
the public as to the mode and place of making the mixture, the in- 
junction was denied, the court saying: 

"It is a clear rule, laid down by courts of equity, not to extend their pro- 
tection to persons whose case is not founded in truth. And as the plalntiff 
In this case has thought fit to mix up that which may be true with that 
which is false, in introducing his tea to the public, my opinion is that, unless 
he establish his title at law, the court cannot interfère on his behalf." 

This case also holds that, no matter if the course pursued by the 
défendant was not a proper one, it does not excuse the fraud of the 
complainant. 

The suggestion of the learned counsel for complainant, at the 
hearing, that there is no proper inference that any fraud was in- 
tended by the complainant in thus advertising his liquors as of Nel- 
son county, Ky., manufacture, inasmuch as Jefferson county or Bour- 
bon county, Ky., whiskey was as good, if not better, and no injury 
was in fact done to the public, is efifectually met by Judge Taft, in 
the important case of Krauss v. Peebles' Sons Company (C. C.) 58 
Fed. 585. In that case the complainant employed, in his labels and 
notices, représentations indicating to the public that his whiskeys 
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were made by James E. Pepper & Co., which had attained a wide 
and good réputation. Judge Taft said : 

"The words 'Old Pepper Whiskey,' placed upon a bottle, are an express 
statement that the bottle contains 'Old Pepper Whlskey.' The shield trade- 
mark, and the words whlch accompany It, were obvlously flrst adopted for 
uae upon barrel packages of Old Pepper whlskey, but to place such a trade- 
mark upon a bottle is to say to the purchaser that the contents were drawn 
from such barrels. 'Oonsumers should satisfy themselves that the whiskey 
Is dlstilled by Jas. E. Pepper & Co.' Can any construction of thèse words, 
however ingenious, escape the meaning that the whiskey contained In the 
bottle upon which they are placed is whiskey dlstilled by Jas. E. Pepper 
& 00.?" 

After referring to the label, he said: 

"What whiskey? The whiskey contained in this bottle, of course, which 
the purchasing public bas been assured by the gold label was Old Pepper 
whiskey, dlstilled by Jas. E. Pepper & Co. • * * The purpose of statlng 
that the whiskey was bottled at the distillery warehouse, therefore, is to 
clinch the proof that nothing is contained in the bottle but whiskey made by 
Jas. E. Pepper & Co., unadulterated by mixture with it of anything else. 
• • • To bottle such a mixture, and sell it under the trade label and cau- 
tion notices above referred to, is a false représentation, and a fraud upon 
the purchasing public. A court of equity cannot protect property in a trade- 
mark thus fraudulently used. It is not material whether the foreign whiskey 
mixed with Pepper's is as good or better whiskey than Pepper's or whether 
the mixture Is better than pure Pepper whiskey. The public are entitled to 
a true statement as to the origin of the whiskey, if any statement is made 
at ail. The complainants and Pepper are not to be protected in a déception 
of the public, even if It works to the advantage of the public." 

Further on, he asserted : 

"The reason why relief is refused the complainant in such cases bas noth- 
ing to do with the défendants rights or wrongs. It is that the court will 
not protect a fraudulent business of a plaintifiC, however much In the wrong 
the défendant may be." 

The complainant's own testimony in the case at bar shows that 
his liquors were what is known as "blended," and artificially fiavored, 
although he asserts on some of his packages and réceptacles that it is 
"Old Style sth Ky. Nelson Co.," indicating to the public that it was 
made after the old style handmade mash; and in any event it was 
a false statement if the whiskey was not of Nelson county, Ky., dis- 
tillery; and it was false if blended with other whiskeys. 

Client and counsel, defending the blending and flavoring of com- 
plainant's liquors, likened it to a bouquet of various fîowers, the com- 
bination only accentuating the odor, without diminishing the quality. 
While it may hold good in botany that a rose would smell as sweet 
by any other name, yet, in law, a simulation may be a flagrant fraud. 
If my sensé of smell prefers American Beauty rose, and the florist, 
under a label indicating essense of "American Beauty Rose," should 
sell me a blended compound of American Beauty, rosemary, rose of 
Jéricho, and sunflower, the déception would be dishonest in morals, 
and fraudulent in law. Commercial integrity demands that the buyer 
shall receive what the seller's label on his goods dénotes, nothing 
more and nothing less. This is what equity exacts, which is but 
another name for fair dealing and good conscience. 

In the Worden & Company Case, supra, Mr. Justice Shiras, speak- 
123 F.— 37 



578 123 FEDERAL REPORTER. 

ing of the continued use of the label on the article by the name of 
"Syrup of Figs" after the extract of fig juice, originally used in the 
manufacture thereof, had proven deleterious and been abandoned, 
said: 

"Even tf the tenu yr&a honestly applled in the flrst Instance, as descrip- 
tive, it would none the less be deeeptiye and mlsleading when, as is shown 
In tiie présent case. It ceaged to be a truthf ul statement of the nature of 
the compound." 

Further on the court observed: 

"That the complainant company, years after it had established a popular 
demand for its product, Issued statements, in médical journals and news- 
papers and circulars, tliat the médical propertles of their compound were 
derived from senna, does not relleve it from the charge of decelt and misrep- 
resentatlon to the public. Such publications went only to glvlng information 
to Wholesale dealers. The company, by the use of the terms of its co-called 
trade-mark on its bottles, wrappers, and cartons, continued to appeal to the 
consumers, ont of whose credulity came the profits of their business." 

The dernier suggestion of counsel for complainant, to escape from 
the fatal embarrassment of this situation in a court of equity, is that 
no such issue is raised by the défendants' answer. The bill itself 
is a proclamation of the complainant's business integrity. Through- 
out he extols the virtues of his methods. It, in substance, avers that 
the complainant's liquors hâve become exceedingly popular ; that the 
names under which it was sold indicate to the .trade, consumers, and 
to the public that the liquors manufactured, put up, and sold by the 
complainant are held in high public esteem because of their intrinsic 
worth and superior flavor ; that he exercised the utmost care and skill 
in preparing the same, and had thereby reaped large profits ; that he 
had expended large sums of money in extensively advertising it, and, 
as the évidence shows, by the means aforesaid ; and in his testimony he 
paraded the care and caution he exercised in the sélection and use of 
superior liquors in preparing them for the market, and the large trade 
he had built up, at great expenditure in advertising. As his promotion 
of his liquors on the market resulted from the character of his labels 
and advertising, and he put his trade-mark labels, placards, and adver- 
tisements in évidence, showihg that throughout he represented that his 
liquors, in large degree, were of Nelson county, Ky., manufacture, it 
was directively responsive thereto for the défendant to show, by the 
cross-examination of complainant and otherwise, that thèse claims 
were false. This évidence was not only directly connected with, but 
was involved in, the very issues tendered in the bill and in the proofs 
submitted by the complainant. 

Thèse facts, doubtless, were imknown to the défendants until they 
developed in taking the dépositions. This évidence having been 
heard, without objection from complainant, and being compétent, 
It is in the case, and the défendants are entitled to avail themselves 
of it. It appears from the statement of the case in Krauss v. Jos. 
R. Peebles' Sons Company (C. C.) 58 Fed. 590, that the fact "was 
developed upon the hearing by the défendants that, up to and includ- 
ing most of the year 1891, Jas. E. Pepper & Co. bottled nothing in 
thèse cases of 'fîves' under the gold label but Old Pepper Whiskey," 
etc., indicating that the fact was developed on the hearing. 
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As said by Justice Duer, in Fetridge v. Wells et al., 13 How. Prac. 
388, 389 (which is cited with approval by Mr. Justice Shiras in Wor- 
den & Company v. California Fig Syrup Company, supra) : 

"The remarks that I hâve now made would suffice for the décision of this 
motion, were the only question that of the simllarity of the trade-marks; 
but there is another, and a grave and Important question, to which the coun- 
sel for the défendants hâve earnestly directed my attention. That question 
is, vrhether, even upon the supposition that ail the materlal allégations in the 
complalnt are true, the conduct and proceedings of the plaintifC and his firm 
hâve not been such as Justly to preclude them from any claim to relief In a 
court of equity. Thls question, it is true, Is not raised in the answer of the 
défendants, but it is raised by the facts -which the affldavlts and other papers 
before me hâve disclosed, and, in my opinion, It is emphatlcally the question 
that, as a judge in equity, I am bound to consider and détermine." 

The court further said : 

"Those vcho come into a court of equity seeklng equity must corne with 
pure hands and a pure conscience. If they claim relief agalnst the fraud 
of others, they must be free themselves from the imputation. If the sales 
made by the plalntlfC and his firm are efCected, or sought to be, by misrepre- 
sentation and falsehood, they cannot be listened to when they complaln that 
by the fraudulent rivalry of others their own fraudulent profits are dlmln- 
Ished." 

Indeed, it seems to me that it would be a travesty upon justice if, 
in the progress of the hearing of the case presented by the bill, the 
fact should be disclosed that the complainant himself, in his trade- 
mark as registered, or in his labels, placards, and advertisements, was 
making false représentations in pushing his goods on the market, 
the Chancellor, sitting in the forum of conscience, should fail to turn 
him out of court. 

The prayer for an injunction is dènied, and the bill is dismissed. 



In re GOLDVILLB MFG. 00. 

(District Court, D. South Oarolina. May 29, 1903.) 

1. Bankruptct— Allowance to Attobkbys — Fond Pboddced bt Mortgaged 
Property. 

Where mortgaged property was by agreement sold by order of the 
bankruptcy court, neither the attomey for the petitlonlng credltors, who 
unsuccessfully contested the validity of the mortgage, nor the attorney 
for the bankrupt, is entitled to an allowanee of fées from the fund pro- 
duced, which belongs to the mortgage credltors, since they were in no 
way benefited by the bankruptcy proceedings. 

a Same— Rbasonable Attornet's Fees. 

WUile courts of bankruptcy are given discrétion to allow reasonable 
attorney's fees to the attorneys for the petitlonlng credltors and for the 
bankrupt in Involuntary proceedings, such discrétion must be controlled 
by the gênerai policy of the law, which requires estâtes to be admlnis- 
tered with severe economy; and what constltutes a reasonable allowanee 
dépends to a large extent upon the amount of the estate to be dlstrib- 
uted. 

8, Same — Allowance to Bankrtjpt's Attorxet. 

The discrétion to allow a reasonable attorney's fee to a bankrupt in 
involuntary cases is limited to an allowance for such services as are 

T 3. See Bankruptcy, vol. 6, Cent. Dlg. § 897. 
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rendered In the performance o( the bankrupt's duties, preseribed by 
the act, and whlch are In ald of the administration of the estate. 

4. Saub— CoHUTssioKS OF Rbfbbke— Pbocbeds OF MoKTGAOED Propertt. 

Under Bankr. Act July 1, 1898, c. 541, f 40, 30 Stat. 556 [U. S. Comp. 
St. 1901, p. 3436], prlor to the amendment of 1903 (Act Feb. 5, 1903, c. 
487, 32 Stat. 797), a référée Is not entitled to commissions on the proceeds 
Of mortgaged property, sold by order of the court of bankruptcy, and 
whlch are pald to the mortgagee. 

5. Same — Services of Refbrbb as Spécial Mabtbr. 

A référée, to whom the contested claim of a mortgagee was referred 
as spécial master, and who took testimony thereon, the resuit being 
that the mortgage was sustalned, may be glven an allowance for his 
services from the proceeds of the mortgaged property. 

In Bankruptcy. On applications of attorneys and référée for allow- 
ance of fées. 

D. W. Robinson, for creditors and trustée. 
Miller & Whaley, for bondholder creditors. 
N. B. Dial and Wm. H. Lyles, for other creditors. 
Geo. Johnstone, for bankrupt. 

BRAWLEY, District Judge. The attorney for the petitioning cred- 
itors asks for the allowance of a fee of $3,000 in this case, and bas 
ofïered his own testimony and the testimony of several reputable at- 
torneys that this sum would be a reasonable compensation for the 
services rendered. The attorney for the bankrupt has presented a 
similar claim, and, as the court is of opinion that it cannot properly 
make an allowance at ail commensurate with the desires and expecta- 
tions of the attorneys interested, it will state its views as to the nature 
and limitations of its power to make allowance for fées out of the es- 
tâtes of bankrupts. 

The Goldville Manufacturing Company was a corporation engaged 
in the manufacture of cotton yarns, and had issued bonds to the 
amount of $75,000, secured by a mortgage of its lands, buildings, and 
machinery. Becoming unable to meet its obligations as they matured, 
proceedings were instituted in the state court by some of the bond- 
holders,- praying the foreclosure of the mortgage, and a receiver was 
appointed and put in possession of the mortgaged property, where- 
upon a pétition in involuntary bankruptcy was filed in this court by 
certain unsecured creditors, praying its adjudication as a bankrupt. 
The corporation answered, setting up as a défense to said pétition that 
the appointment of a receiver was not an act of bankruptcy, that the 
corporation was not insolvent, and that many of the petitioners and 
others claiming to be creditors of the corporation were not creditors 
of the company, but that their claims were against the Blalocks indi- 
vidually and as partners, who had conducted business under the name 
of the "Goldville Company" prior to the organization of the corpora- 
tion. Upon the issues thus made a great deal of testimony was taken 
and arguments presented ; the whole involving much time, labor, and 
expense. The company undertook to show, and introduced a good 
deal of testimony tending to prove, that its property at a fair valuation 
was sufficient to pay ail of its own proper obligations, and the court 
was so far impressed by the showing made that it hesitated to make 
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the adjudication prayed. In the courSe of the several hearings it be- 
came manifest to it that it would be greatly to the interest of ail con- 
cerned that the company and its creditors s'hould corne to some agree- 
ment upon some plan of reorganization fair to ail parties, and it made 
known its views to the counsel concerned, stating at the same time 
that it had no control over the proceedings for the foreclosure of the 
mortgage in the state court, and that an adjudication in bankruptcy 
might produce complications, and the expense of the litigation in this 
court and in the state court would be injurions to ail parties. With 
this intimation it withheld its décision upon the questions submitted, 
so as to give parties time to corne to some agreement, and within a 
reasonable time thereafter the Goldville Company consented to an 
order of adjudication. Thereupon the trustée under the mortgage 
filed its pétition in this court praying the foreclosure of the mortgage, 
and the proceedings in the state court were discontinued. The validity 
of the mortgage and the bonds secured thereby was contested, and 
the décision of this court, sustaining their validity, has been lately af- 
firmed by the Court of Appeals of this circuit. 122 Fed. 569. The 
mortgaged property was sold under the decree of foreclosure, and 
brought $62,500, which sum is nearly sufficient to pay in full the debts 
secured. The property not embraced in the mortgage has also been 
sold, but the trustée has not yet made his final report, showing the 
exact amount for distribution among the unsecured creditors, but 
îrom statements furnished the amount will probably be about $2,800. 

The receiver and trustée and his attorney hâve presented claims 
for compensation. I am of opinion that the attorney for the petition- 
ing creditors and the attorney for the bankrupt corporation cannot, in 
the circumstances, demand or receive an allowance out of the fund 
derived from the sale of the mortgaged property. Nothing that has 
been done by the petitioning creditors in the proceedings in bank- 
ruptcy was intended for or has inured to the benefit of the lien credit- 
ors. They were foreclosing their mortgage in the state court, where 
they had a right to be and to remain. In discontinuing their proceed- 
ings in the state court, and in filing their pétition for foreclosure in 
this court, they hâve been represented by their own attorneys, and the 
bankruptcy proceedings hâve been of no benefit to them. They make 
no claim upon the fund in the hands of the trustée for distribution 
among the unsecured creditors, and it seems to the court that the un- 
secured creditors and their attorneys hâve no claim upon their fund. 
Section 6yà of the bankrupt act (Act July i, 1898, c. 541, 30 Stat. 
564, 565 [U. S. Comp. St. 1901, p. 3449]), déclares that: 

"Liens given and accepted in good faith, etc., shall not be affected by this 
act." 

Of course, ail the costs of the court, and ail expenses incurred in the 
care, préservation, and sale of the mortgaged property, are proper 
claims against the sum realized from the sale of it ; but the fées hère 
asked for cannot be considered as in the nature of costs of court and 
expenses necessarily incident to the préservation of their fund. If this 
conclusion is correct, it follows that the fund in the hands of the court 
for distribution is entirely insufïïcient to pay what the attorney for the 
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petitioning creditors and the attorney for the bankrupt consider fair 
compensation for services reridered. If their claims are reduced one- 
half, it would absorb the whole fund, and there would be nothing for 
distribution among the creditors. The power of this court to make 
any allowances at ail in cases of this nature is under section 64b of the 
bankrupt act (Act July i, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 
igoi, p. 3447]), which defînes and limits its power. It is in the third 
subdivision of that section, in the words following: 

"(3) Thé cost of administration, including ttie fées and mlleage payable to 
wltnesses, as iiow or hereafter provlded by the laws of the United States, 
and one reasonable attorney'S fee for the professlonal services actually reii- 
dered, Irrespective of the number of attorneys employed, to the petitioning 
creditors in involuntary cases, to the bankrupt in involuntary cases whlle 
performing the dnties hereln preseribed, and to the bankrupt in voluntary 
cases as the court may allow." 

The claim of the attorney for the petitioning creditors rests upon 
what the court deems an erroneous view, that the service rendered is 
like that of filing a creditors' bill in chancery to marshal the assets of 
an insolvent estate, wh ère assets which would otherwise hâve been lost 
are recovered, and the estate is administered for the benefit of ail cred- 
itors who corne in and sharé in the results accomplished. In such cases 
courts of chancery properly consider the exacting nature of the work 
donc, responsibility assumed, and results accomplished, ând may deal 
out compensation with a libéral hand; but in this case the mère fact 
of the adjudication in bankruptcy has not enabled the secured credit- 
or.s to reâch a fund which might otherwise hâve been lost. It has not 
added to the value of the securjty that they had under their mortgage, 
or provided them with any additional remedy. The most that can be 
said is that it has opened the door of this forum, where, by proceed- 
ings in rem, instituted by their own attorneys, they hâve secured a 
foreclosure of the lien which the bankrupt act déclares "shall not be 
afïected by it." . They were already proceeding to foreclose their lien 
in another forum, where it is presumed they would hâve obtained 
egual results; and it would not seem consonant with any principle of 
justice, after opening the door to them, and inviting them to corne in, 
so thàt the whole estate might be administered, to tax them for the 
payment of services not rendered at their request or for their benefit, 
and to deplete the fund to which they are entitled under their lien, for 
the comperisation of an attorney who has pertinaciously, but unsuc- 
cessfully, endeavored to deprive them of it. The pnly fund brought 
into the coiirt for administration by the bankruptcy proceedings, 
which otherwise would not be hère, is the fund of about $2,800 for dis- 
tribution arhong the unsecured creditors, and this fund must be admin- 
istered in accordance with the spirit of the bankrupt law. 

It is a part of the history of the country that one of the causes which 
led to the repeal of the bankrupt act of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 517) was the great abuse, under the former law, where- 
by the estâtes of bankrupts were consumed by the ministerîal ofïicers 
of the court in enormous cofts and charges ; and it was the clear in- 
tent of the pfesent bankrupt law that they should be adnjinjstered for 
the benefit of the creditors. This is manifest through ail the pro- 
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visions respecting fées and commissions. The compensation allowed 
to clerks, référées, and trustées is so meager that it is a matter of some 
surprise that the courts hâve been able to secure persons of any com- 
petency to administer the law. Under the former act légal services 
rendered to the bankrupt were not allowed as a claim entitled to prior- 
ity, but under the présent law such claims are allowed priority in the 
discrétion of the court; but that discrétion should be exercised to 
carry out and effectuate the législative will, and the courts cannot hon- 
estly disregard the manifest policy of the law, which looks to great 
economy of administration. If they enforce strict compliance with the 
statute on the part of ministerial officers with respect to such fées and 
allowances as are prescribed by law, they cannot refuse to be bound 
by its Hmitations in matters that are left to their discrétion. That dis- 
crétion must be in accordance with, and not in conflict with, the policy 
of the law. 

Thèse creditors, dissatisfied with the proceedings in the state court, 
which looked to the administration of the estate there, invoked the 
jurisdiction of the fédéral court. This was their absolute right, if 
they could make a case showing jurisdiction, and by the withdrawal 
of opposition to the adjudication in bankruptcy jurisdiction attached. 
Jurisdiction for what? Simply to administer the estate according to 
law. The law required that the liens should be respected, and the only 
practical resuit was to impound in this court, for collection, adminis- 
tration, and division among the creditors represented by the petitioner 
and other creditors in the same class, such property as was not cov- 
ered by the lien. This is ail that they could obtain, hère or elsewhere. 
The court is not unmindful of the great zeal displayed, and the labor 
done and the expense involved ; and if the resuit of the efforts to set 
aside the mortgage had been successful, and a fund of over $60,000 had 
been obtained for distribution among the unsecured creditors, the at- 
torney for petitioners would hâve been entitled to large compensation, 
and the estimate put upon that service by the distinguished attorneys 
who hâve testified, would not be considered excessive ; or, if the court 
had directed the trustée to contest this mortgage for the benefit of 
the creditors generally, an attorney employed for that purpose would 
be fairly entitled to payment out of the fund for services rendered, 
whether they were successful or unsuccessful ; but this is not that case. 
Certain creditors, of their own volition, hâve chosen to contest the 
mortgage, and their attorney, like any other who takes a desperate 
case with the expectation of a fee contingent upon the resuit, to be 
large, if successful, must abide the resuit; or the service may be 
likened to that in salvage cases in the admiralty, where salvors receive 
no rémunération if nothing is salved, however arduous their efforts 
and however great may be their expenditures of money and time. 
The common reward of those who fîght for lost causes is the con- 
sciousness of duty done. The Suprême Court of the United States 
in Hobbs v. McLean, 117 U. S. 582, 6 Sup. Ct. 877, 29 L. Ed. 940, has 
stated the principle which governs: 

"When many persons hâve a eommon interest In a trust property or fund, 
and one of them, for the benefit of ail, and at his own cost aud expense, 
brings a suit for its préservation or administration, the court of equity in 
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which the suit is brought wlll order that the plaintiff be reimbursed hls 
outtay from the property bf tbe trust, or by proportional contribution from 
those who accept the beneflts of hls efforts. * * * But where One brings 
adveraary proceedlngs to take possession of trust property from those en- 
tltled to it. In order that he may dlstrlbute it to those who claim adveréely, 
and falls In hls purpose, It has never béen held In any case brought to our 
notice that such person had any rlght to de'mand relmbursement of his ex- 
penses out of the trust fund, or contribution from those whose property he 
sought to mlsappropriate." 

Mr. Justice Bradiey, in Trustées v. Greenough, 105 U. S. 527, 2^ 
L,. Ed. 1157, discussing the gênerai question of allowances, says: 

"But there Is one class of allowances made by the court whlch we con- 
slder decldedly objectlonable. We refer to those made for the Personal 
services and private expenses of the complalnant. In Englahd and some of 
the States no such allowance Is made, evèn to trustées, eo' homlne. In other 
States it Is, but the complalnant was not a trustée. He was a créditer, suing 
on behalf of hlmself and other creditors, for his and thelr own beneflt and 
advantage. The reasons whlch apply to hls expenditures In carrying on the 
Suit, and reclaimlng the property subject to the trust, do not apply to his 
Personal services and private expenses. We ean flnd no authority whatever 
for any such practice by a person In hls situation. Where an allowance is 
made to trustées for personal services, it is made wlth a vlew to secure 
greater activlty and diligence In the performance of the trust, and to Induce 
persons of rellable character and business Capaclty to accept the office of 
trustée. Thèse considérations hâve no application In the case of a creditor 
seeking hls rlghts in a judicial proceedlng. It would présent too great a 
temptation to parties to Intermeddle In the management of valuable prop- 
erty or funds in which they hâve only the Interest of creditors, and that, 
perhapg, to only a small amount, if they could calculate upon the allowance 
of a salary for thelr time and havlng alltheir expenses pald. Such an al- 
lowance has neither reason nor authority for Its support." 

From the schedule of claims proved before the référée and allowed, 
it appears that the attorney for petitioners represented creditors hold- 
ing less than one-third of the claims proved. In their interest he under- 
took a litigation which proved to be unsuccessful, and a large part of 
the expense for which he seeks reimbursement was thus incurred. It 
is clear that he cannot claim reimbursement out of the fund covered by 
tbe mortgage. The only fund, therefore, out of which he can be paid, 
is that in the hands of the trustée not covered by the mortgage lien, 
which amounts to abolit $2,800. This fund is in court for distribution 
among ail the unsecured creditors. It was not created or added to by 
the services of the attorney for the petitioning creditors, except in the 
sensé that it was brought into this court by the petitioners who filed 
the proceedings in involuntary bankruptcy. Under Act July i, 1898, 
c. 541, § 64b, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], the court 
must allow a "reasonable attorney's fee" to the attorney for the peti- 
tioning creditors. The amount of the estate must to a large extent 
govern its discrétion in determining what is "reasonable," and it must 
be controlled by the gênerai policy of the law, which requires such 
estâtes to be administered with severe economy.. In the circum- 
stances, it is considered that $250 is a reasonable allowance, and ail 
that is properly chargéable against the estate. For a gênerai dis- 
cussion of this subject see In re J. W. Harrison Mercantile Company, 
2 Am. Bankr. R. 420, 95 Fed. 123 ; In re Curtis, 4 Am. Bankr. R. 28, 
100 Fed. 784, 41 C, C. A. 59; In re Charles Mayer, 4 Am. Bankr. R. 
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240, loi Fed. 695; In re Frick, i Am. Bankr. R. 720; In re Rozin- 
sky, 3 Am. Bankr. R. 831, loi Fed. 229. 

Section 64b (3), already cited, provides for an allowance "to the 
bankrupt in involuntary cases while performing the duties herein pre- 
scribed," one reasonable attorney's fee as part of the cost of adminis- 
tration. This limits the discrétion of the court in the allowance of a 
fee to the bankrupt's attorney to a compensation to such attorney "for 
performing the duties herein prescribed." Section 7 of the bankrupt 
act (Act July i, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424]), prescribes the duty of a bankrupt, which is to attend the first 
meeting of his creditors, if directed to do so; to comply with ail the 
lawful orders of the court, examine the correctness of ail proofs of 
claims, and exécute any transfers of property in foreign countries ; to 
inform the trustée of any attempt by his creditors to évade the pro- 
visions of the act ; and to disclose his knowledge of any false claim 
against his estate, and prépare a schedule of his property, with a list 
of his creditors, etc. Ail of thèse are in aid of the administration of 
the estate, and for any such services it is proper that the estate should 
be chargeable. It would appear from the testimony of the attorney 
for the bankrupt that the claim for compensation is predicated mainly 
upon the assumption that the bankrupt estate is chargeable for services 
rendered in resisting the adjudication, and to some extent for services 
rendered in the state court in and about the appointment of a receiver. 
The greater part of the service of which the court has personal 
cognizance was in resisting the adjudication in bankruptcy. However 
arduous and meritorious thèse services may hâve been, they vvere in 
the interest of the stockholders of the bankrupt corporation, in the 
hope, which proved delusive, that something might be saved for them 
from the wreck ; for the event proved that it was hopelessly insolvent. 
It seems probable, too, that it was considered advantageous to the lien 
creditors to resist the adjudication in bankruptcy, as they were pro- 
ceeding to foreclose their mortgage in the state courts, and an adjudi- 
cation hère might hâve produced complications which they desired to 
avoid. As the withdrawal of opposition to the adjudication was in 
pursuance of a stipulation, to which they were parties, wherein it was 
provided that said attorney should "receive such compensation as the 
bankrupt court shall allow for his services in the bankrupt court, as 
well as for services heretofore rendered by him in the state court," it 
seems clear that said attorney has a claim for compensation out of the 
fund belonging to the lien creditors for any service rendered by him in 
this court or in the state court, which was to their advantage; and the 
court has been informed that there was an understanding to that 
efïect, which will doubtless be carried out, or, if not, it will hereafter 
consider and décide upon this claim, when presented against the fund 
distributable among the lien creditors. It will détermine now only 
the amount that should be allowed out of the bankrupt estate dis- 
tributable among the unsecured creditors. As the court said, in 
Re Charles Mayer, 4 Am. Bankr. R. 240, loi Fed. 695 : 

"The ternis of the provision for tl)e services of an attorney to the bankrupt 
in invoiuntary cases, wliUe DcrforiiTing the duties herein prescribed, are thus 
limited in strict accari\ wJfh the çe.ieral ténor and spirit of the enactœent. 
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and neither express nor Intend an allo'vitaiiqç for the défense of the bankrupt 
throngh the course of thèse procèedlçga In ' matters Involvlng bds Personal 
Uabllity, civil or criminal. The dutlés to ' be performed by the bankrupt 
In the proceedings are prescribed in section 7, and ail relate to attendance 
and services of presumptive beneflt to the estate, wlth the possible exception 
of attending at the hearing upon his application for a discharge. The prépa- 
ration of schedules by the bankrupt in Involuntary cases, and his attendance 
on compulsory examinatlon before the référée, are matters in discharge of 
his duty for the beneflt of the estate, and each may require the services of 
an attomey, for which the estate thus receiving the beneflt is chargeable for 
reasonable compensation; but, In conformlty with the purpose of the act, 
the allowance must be madé «parlngly ànd wlth great caution." 

The preparation of th,e schedules of the bankrupt corporation was 
a service in aid of the administration, and an allowance must be made 
therefor. So, too, any service rendered in aid of the estate in examin- 
ing the correctness of ail proofs of claims and the disclosure of any 
false claims against the estate. The attofney for the trustée has fîled 
a claim for compensation for services rendered successfuUy in causing 
the rejection by the référée of a number of claims which were adjudged 
to be.not vahd claims against the bankrupt corporation, and it is 
stated by the attomey for the bankrupt that he furnished the informa- 
tion which led to the rejection of thexlaims. Some açcount is to be 
taken of such service ; but, in view of the fact that the attorney for the 
trustée actually performed the service, and of the further fact that the 
estate is so small that the rejection of claims will not add any con- 
sidérable amount to thedividends tobe paid, the court feels that, if the 
unsecured creditors are to receive any dividend at ail,' it will be com- 
pelled to reduce the allowance to attorneys to an amount which may 
not seem at ail commensuraté with the services rendered. 
. The test for compensation is whether the service was rendered in 
performance of the bankrupt's diity to aid in the administration of his 
estate, and the amount of the estate and its character must be con- 
sidered in determining what is a "reasonable" allowance. Consider- 
ing that the amount of the estate is only; $2,800, that the préparation 
of the schedules was mainly work of à clérical character, and that the 
only other service in aid of the estate was the furnishing of informa- 
tion which enabled the attorney for the trustée to secure the rejection 
of false claims, for which he also mÛSt be paid, I am of opinion that 
an allowance of $200 is a reasonable fee for the attorney of the bank- 
rupt, to be, paid out of the fund distributable among the unsecured 
creditors, and will reserve â décision as to the amount that may be 
chargeable on the fund belonging to the lien creditors. The attorney 
for the trustée is entitled to. compensation for services rendered before 
the référée, wherein claims arnounting to about $40,000, which were 
presented against the bankrupt estate, were successfuUy resisted, and 
a fee of $200 is allowed for such service. 

The next question for décision relates to the compensation of the 
référée. Section 40 of the bankrupt act (Act July i, 1898, c. 541, 30 
Stat. 556 [U. S. Comp, St. 1901, p. 3436]). provides as follows: 

"Référées shall receive as full compensation for thelr services, payable 
after they are rendered, a fee of $10 deposited wlth the clerk at the tlme the 
pétition Is flled In each case, fexcept when a fee is not required from a vol- 
untary bankrupt, and from estâtes wMch hâve been administered before 
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them one per centum commissions on sums to be paid as dlvldends and coro- 
mlssloDS, or one-half of one per centum on the amount to be pald to ered- 
Itors upon the confirmation of a composition." 

In view of the utterly inadéquate compensation which référées would 
receive for laborious and meritorious services, which would frequently 
be rendered in cases where the estâtes were small, this court made a 
gênerai rule several years ago, providing for additional compensation 
to référées in cases where matters in litigation were referred to them as 
spécial master. In the amendments to the bankruptcy act approved 
February 5, 1903 (32 Stat. 797, c. 487), this rule will be abrogated; 
but, as the services hère were rendered before that date, it is conceived 
that the court has the power to make an allowance to the référée as 
spécial master. Whether the référée is entitled to commissions upon 
the fund derived from the sale of mortgaged property, which has been 
sold by order of the court in bankruptcy, is a question upon which 
there hâve been divergent décisions. Among those holding that the 
référée is entitled to such commissions, the most important, and that 
which is relied upon by the référée, is that of Judge Lochren in Re 
Barber, 3 Am. Bankr. R. 307, 97 Fed. 547. One of the latest cases 
holding the contrary view is In re Mammoth Fine Lumber Company 
(D. C.) 116 Fed. 731, wherein most of the cases on the subject are re- 
viewed. The case of In re Utt, 5 Am. Bankr. R. 383, 105 Fed. 754, 
45 C. C. A. 32, is the only case brought to my attention from any Cir- 
cuit Court of Appeals. In that case the opinion was delivered by 
Woods, Circuit Judge, to the efïect that sums to be paid upon secured 
claims, or other claims entitled to priority of payment, are not 
"dividends" upon which the trustée may receive a commission. While 
this opinion is not controlling within this circuit, the great ability of 
the judge who delivered it gives it great weight, and I am of opinion 
that the contrary view rests on considérations of reasonableness and 
justice, rather than upon the terms of the statute. 

Section 64b prescribes what debts arc to hâve priority and to be paid 
in full out of bankrupt estâtes, and after providing the order of pay- 
ment, first taxes, then costs of administration and certain wages, the 
fifth subdivision provides for the payment in full of "debts owing to 
any person who, by the laws of the states or the United States, is en- 
titled to priority" ; and section 65 provides that "dividends of an equal 
per centum shall be declared and paid on ail allowed claims except such 
as hâve priority or are secured." While the act does not defîne what 
a "dividend" is, this section seems to indicate what, in the législative 
mind, was meant by the term "dividends" ; and that was the aliquot 
portion of the bankrupt estate, which was to bo divided proportionally 
among the creditors after the payment of such claims as were entitled 
to priority by the act, and which were to be paid in full. If that is the 
meaning of the act, it would follow that the référée is not entitled to 
commissions on the fund belonging to the secured creditors. "We 
are bound," says Justice Buller, in Jones v. Smart, i T. R. 44, "to 
take the act of Parliament as they hâve made it" ; and courts cannot, 
by construction, undertake to correct what may be considered im- 
perfect législation. 
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InasmucK as this case was referred to the référée as spécial master, 
and it appears from the record that he took the testimony therein, 
holding two références, one at Charleston and one at Laurens, a dis- 
tance from his home, it is considered that he is entitled to compensa- 
tion as spécial master, ont of the fund derived from the sale of the 
mortgaged property; and the sum of $250 is adjudged to be a reason- 
able compensation for such service, and he will be allowed out of the 
other fund the commissions lîxed by law and any reasonable expenses 
incurred by him. 
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(Circuit Court, D, Washington, N. D. June 12, 1903.) 

No. 1,071. 

1. OoBPOUATioNs—PowBRs— Limitation bt Chaktkb. 

A New Jersey corporation organlzed under the gênerai corporation 
law, and not under the gas act, belng without charter power to engage 
In the business of manufacturlng and selling gas to consumers, under the 
laws of the state as constrùed by Its Suprême Court, such a corporation 
Is equally without power to engage In such business In a différent state. 
& 8amb— Acts Ultra Vires— Right ov Private Litigakt to Question. 

Where a corporation. In exercislng powers beyond Its charter by laylng 
gas mains In the streets of a dty, although wlth the Implied llcense of 
the public authoritles, créâtes a public nuisance which wlll resuit In 
spécial and irréparable Injury to a private party, such party may Invoke 
Its want of charter power as the basls for relief in equity by Injuuctlon. 

In Equity. Bill by the Seattle Gas & Electric Company, a corpora- 
tion of the state of Washington, having a franchise for supplying 
gas to the inhabitants of the city of Seattle, for an injunction to re- 
strain a rival company from interfering with the mains and service 
pipes by which the complainant distributes illuminating gas through- 
out the city. Heard upon the complainant's application for an in- 
junction pendente lite, and upon a spécial demurrer to part of the 
bill of complaint. Demurrer overruled, and injunction granted. 

Burke, Shepard & McGilvra, E. C. Hughes, and Bausman & Kelle- 
her, for complainant. 

H. R. Clise, John B. Hart, and Preston, Carr & Gilman, for de- 
fendant. 

HANFORD, District Judge. The amended bill of complaint sets 
forth that by a certain ordinance of the city of Seattle passed in the 
year 1873, and re-enacted, with amendments, in the year 1881, a 
franchise was granted for the construction and maintenance of a 
plant for the manufacture of gas, and for the distribution thereof 
throughout the city by means of pipes to be laid in the streets of 
Seattle and any additions thereto. Said ordinances also granted a 
monopoly for a limited term of 25 years from the 6th day of June, 
1873. By limitation of time, the exclusive right to manufacture and 
supply illuminating gaS within the city of Seattle has ceased ; but it 
is only the exclusive feature of the franchise which has been extin- 

•Bin dlsmlssed on appeal on complainant's motion. 

1 1. Se« Corporations, vol. 12, Cent Dlg. H 1615, 1516, 2582. 
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guished, the complainant's right as successor of the original benefi- 
ciaries named in the ordinances referred to being perpétuai — a per- 
pétuai, nonexclusive franchise to continue the business and use the 
streets having been confirmed to the complainant, as the assignée 
and successor of the benefîciaries named in said ordinances, by a de- 
cree of this court, which is set forth in the amended bill of complaint. 

The défendant is a corporation organized and existing under cer- 
tain gênerai statutes of the state of New Jersey providing for the 
formation of corporations, and it has undertaken to supply illumi- 
nating gas in the city of Seattle in compétition with the complain- 
ant, and for that purpose it has placed within the streets of the city 
a System of mains and service pipes parallel to and crossing the 
pipes of the complainant's System. By this suit the complainant at- 
tacks the right of the défendant to use the streets of Seattle for the 
purpose of laying gas pipes therein, on two grounds, viz. : First, 
the défendant corporation is not authorized by its charter to en- 
gage in the gas business anywhere, and ail of its transactions as a 
manufacturer and suppHer of illuminating gas are ultra vires; and, 
second, the défendant has pursued and is pursuing systematically a 
vexations course towards the complainant by excavating the streets 
and laying gas pipes parallel to and in such near proximity to the com- 
plainant's pipes as to cause serious and unnecessary injury to the com- 
plainant's System, and increase the burden and expense of maintaining 
the same. 

The amended bill of complaint has not been answered, but the de- 
fendant has made opposition to the granting of an injunction by affî- 
davits, and has filed a spécial demurrer to the tenth paragraph, alleg- 
ing indefîniteness and insufifiiciency of the averments contained in said 
paragraph, and also that the whole of said paragraph is irrelevant and 
immaterial. The tenth paragraph of the amended bill of complaint 
is the part wherein the complainant disputes the right of the défendant 
to engage in the gas business, and charges that by so doing its trans- 
actions are ultra vires, and that by using the streets of the city of 
Seattle, and makmg excavations therein for the purpose of laying and 
cxtending and repairing gas pipes, and by disturbing the earth under- 
neath the complainant's pipes, the défendant is guilty of maintaining 
a nuisance, causing spécial injury and damage to the complainant. 

In his oral argument upon the hearing of the application for an in- 
junction pendente lite, and upon the demurrer, one of the solicitors 
for the défendant made a counter attack, questioning the right of the 
complainant to hold or enjoy the franchise and spécial privilèges 
granted by the city of Seattle. But the questions thus argued should 
hâve been raised by a demurrer or plea in order to merit attention. 
Good practice requires that ail issues, of law or fact, should be clearly 
presented in conformity to the rules of pleading. Therefore the court 
will not consider any attack made upon the plaintifï's case by mère 
oral speech. 

Upon the argument one party insisted and the other conceded that, 
although the state of New Jersey has a statute providing especially 
for the formation of corporations to manufacture and sell gas, yet 
tliis défendant was organized under the gênerai incorporation laws of 
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New Jersey, so that it is not subject to the restrictions and limitations 
of the gas act, and dérives none of its claimed powers therefrom. 
Therefore the question raised by the demurrer is whether a corpora- 
tion formed under the gênerai statutes of New Jersey is authorized by 
the law of its création to manufacture and sell illuminating gas and 
acquire the right to use the public streets of a city outside of New 
Jersey for the purposes essential to that business. This being a ques- 
tion of New Jersey law, the highest court of the state of New Jersey 
is the highest authority to which the question can be referred. That 
court has rendered a definite and unequivocal décision, holding that 
the gas act is the only law under which corporations may be organized 
in New Jersey for the purpose of carrying on a gas manufacturing 
business ; therefore no argument to the contrary can rightfully pre- 
vail in any other court. The following quotation from the opinion of 
the Suprême Court of New Jersey in the case of Richards v. City of 
Dover, 6i N. J. Law, 400, 39 Atl. 705, must be accepted by this court 
as an authoritative déclaration of the law of the defendant's domicil, 
by which its powers are restricted and limited : 

"The passage of thèse gênerai laws authorizing the incorporation of gas 
companies shows a clear législative intent to sépara te gas companies from 
those corporations which may lawfully be organized and promoted under the 
gênerai corporation act, and to subject the former to limitations and restric- 
tions not applicable to the latter. Référence to some of the provisions of the 
gas act of 1876 diselosed such intention too clearly to permit it to be disregard- 
ed. Sections 19, 20, 21, and 27 [Gen, St. pp. 1611, 1612], containing stringent 
provisions for the protection of the public, are made expressly to apply only to 
corporations formed under sald act. Thèse provisions cannot be rendered nu- 
gatoryby the simple device of Ineorporatlng under the gênerai corporation act. 
The défendant company was organized under the gênerai corporation act, and 
therefore, not being subject to any of thèse safeguards, the only construction of 
this législation which can reasonably be accepted is that the right to exercise 
the privilège of laying gas pipes and conducting gas business is not within 
the scope of its charter rights, and cannot be conferred upon It by municipal 
authority. The gênerai powers over streets and the lighting, of streets granted 
to the common council by the charter of Dover must be esercised in subordi- 
nation to the public laws of the state, and cannot be invokad to justify the 
évasion of the régulations so carefully provlded by the gas act. * * * In 
my Judgment, the Législature has clearly expressed Its intention that no cor- 
poration shall acquire or exercise the franchises of a gas company without 
subjecting itself to the salutary provisions of the gas act by incorporating 
under it" 

The only way in which the défendant has attempted to avoid the 
efifect of the above décision is by arguing that the décision only states 
the law applicable to corporations operating within the state of New 
Jersey. This contention assumes that the gênerai laws of New Jer- 
sey confer ample powers upon corporations organized thereunder to 
manufacture, distribute, and sell gas wherever licenses to do so can be 
obtained, and that ail restrictions upon the exercise of said powers im- 
posed by the laws of New Jersey are of a local character, applicable 
only within the state of New Jersey. The Suprême Court of New 
Jersey, however, in the Dover Case, did not rest its décision upon any 
spécial prohibitory statute, but tobk a comprehensive view of the en- 
tire body of the New Jersey statutes bearing upon the subject, and 
reached the conclusion "that the right to exercise the privilège of lay- 
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ing gas pipes and conducting a gas business is not within the scope of 
the charter rights" of a corporation organized like the défendant in 
this case iinder the gênerai laws of New Jersey, "and that such right 
cannot be conferred upon it by municipal authority." By the law of 
New Jersey as it has been construed by the Suprême Court of that 
State, a New Jersey corporation, not incorporated under the gas act, 
has no right to become a supplier of gas, and has no capacity to ac- 
quire such right by a grant of privilèges from a municipal corporation ; 
and this is not because of any local prohibitory statute, but because 
such a corporation is not endowed by its creator with any authority 
whatever to engage in that particular business. 

The statutes of New Jersey to which my attention has been directed 
do not in any manner évince an intention to discriminate against cor- 
porations whose opérations are confined within the boundaries of New 
Jersey, nor to confer upon corporations operating elsewhere enlarged 
powers, or any rights whatever which they are not permitted to exer- 
cise and enjoy within that state. It has become a habit of business 
men in this country to organize corporations in one state to operate 
in another, and presumably there is some advantage to be gained 
thereby, otherwise the practice would not be continued. But no 
Sound reason has been advanced, and none occurs to my mind, for giv- 
ing additional encouragement to the practice by judicially expanding 
the powers of such corporations so as to include additional rights and 
powers, to be exercised abroad, but not at home. Corporations or- 
ganized under législative statutes are not endowed with the rights of 
natural persons to do as they please except when restrained by pro- 
hibitive laws. On the contrary, the rule is that they hâve only such 
powers and rights as the statutes confer, and the enumeration of their 
powers implies the exclusion of ail others, except such subordinate 
and incidental rights and powers as are essential to their existence, 
and to the enjoyment and exercise of the rights and powers conferred, 
in express terms, and a corporation can make no contracts and do no 
acts, either within or without the state which créâtes it, except such 
as are authorized by its charter. This is a proposition of elementary 
law so often repeated and reiterated in the décisions of the highest 
court of this country that it is a matter of surprise to find that a large 
amount of capital has been invested by able men in the belief that the 
lawful powers of a corporation would expand by the mère extension 
of its opérations into fîelds beyond the territorial boundaries of the 
state government to which its allegiance is due. More than 6o years 
ago Chief Justice Taney, in the opinion of the Suprême Court in 
Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274, after quoting 
from the opinions of Chief Justice Marshall in the case of Head & 
Amory v. Providence Insurance Company, 2 Cranch, 127, 2 L. Ed. 
229, and in the Dartmouth Collège Case, 4 Wheat. 636, 4 L. Ed. 629, 
and from the opinion of Justice Story in the case of Bank of the 
United States v. Dandridge, 12 Wheat. 64, 6 L. Ed. 552, said : 

"It cannot be necessary to add to thèse authorltles. And it may be safely 
assumed that a corporation can make no contracts and do no acts, either 
within or without the state which créâtes it, except such as are authorized 
by its charter; and those acts must aiso be done by such offlcers or agents, 
and In such manner, as the charter authorizes." 
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In the celebrated Dartmouth Collège Case, Chief Justice Marshall 
said: 

"A corporation Is an artlflclal belng, Invisible, Intangible, and exlstlng only 
in contemplation of law. Belng a mère créature of the law, It possesses only 
those propertles whlch the charter of Its création confers upon It, elther ex- 
pressly, or as Incldental to Its very existence." 

A number of later déclarations of the Suprême Court, equally 
emphatic, hâve been cited in the able arguments of counsel for com- 
plainant, spécial référence being made to the following: Thomas 
V. Railroad Company, loi U. S. 71, 25 L. Ed. 950; Relfe v. Rundie, 
103 U. S. 222, 26 L. Ed. 337; Raîlroad Co. v. Gebhard, 109 U. S. 
527, 3 Sup. Ct. 363, 27 L. Ed. 1020; Oregon Railroad Company v. 
Oregonian Railway Co., 130 U. S. i, 9 Sup. Ct. 409, 32 L. Ed. 837; 
Transportation Company v. Pullman's Car Co., 139 U. S. 24, 11 Sup. 
Ct. 478, 35 L. Ed. 55; California Bank v. Kennedy, 167 U. S. 362, 
17 Sup. Ct. 831, 42 L. Ed. 198. 

The décisions of the Suprême Court cited and relied upon by coun- 
sel for the défendant ail hold, in efifect, that it is compétent for the 
Législature of any state to not only authorize foreign corporations 
(which term includes corporations of other states) to transact busi- 
ness within their respective boundaries, but also by express provi- 
sions of law to adopt any foreign corporation, and by so doing con- 
fer upon it powers, rights, and privilèges in addition to those con- 
ferred originally; but in ail of thèse cases the court has been care- 
ful to keep in view the elementary principles laid down in the déci- 
sions penned^ by Marshall, Story, Taney, Miller, Waite, Gray, and 
White in the cases above referred to, and to discriminate between 
corporations deriving powers from the laws of one state only and 
others having a légal existence and double entity by force of the 
créative statutes of more than one state. 

The case of Christian Union v. Yount, loi U. S. 352, 25 L. Ed. 
888, was a suit brought to set aside a conveyance of land in the state 
of Illinois to the Christian Union, a corporation created under the 
laws of New York, by which said corporation "was made capable 
of taking, receiving, purchasing, and holding real estate for the 
purposes of its incorporation, but for no other purpose, to an 
amount not exceeding the sum of $50,000.00 in value. * * *" 
The opinion of the court, rendered by Mr. Justice Harlan, shows that 
no question was made as to the right of the corporation, consist- 
ently with its charter and the laws of New York, to acquire real 
estate not exceeding the quantity designated in its charter. The 
Suprême Court did not décide in that case that a corporation abroad 
has greater capacity to transact business or acquire property than 
it would hâve if its opérations were confîned within the state of 
its origin. On the contrary, Mr. Justice Harlan took pains to say 
that the conveyance which was moved against in that case could 
be sustained without antagonizing the proposition laid down in a 
décision of the Suprême Court of Illinois in the case of Starkweather 
V. American Bible Society, 72 III. 50,22 Am. Rep. 133, "that a for- 
eign corporation, forbidden by the laws of the state creating it to 
acquire lands there by devise, could not, by that mode, take lands 
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in Illinois, in the absence of a statute of that state assenting thereto." 
The case of St. Louis Railroad v. Terre Haute Railroad, 145 U. 
S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748, involved the validity of a con- 
tract by which one railroad company leased its road to another cor- 
poration. The parties were incorporated, respectively, under the 
laws of Illinois and Indiana. The court, regarding the plaintiff as 
a party to an unlawful contract, denied its right to invoke the as- 
sistance of a court of equity to set it aside, but the opinion contains 
vigorous expressions to the efïect that "a contract beyond the cor- 
porate powers of either party is as invalid as if beyond the corporate 
powers of both," and that a statute of one state authorizing such 
a contract confers no power on a railroad corporation of another 
state to take such a lease if not authorized to do so by the laws 
of its own state. 

In the case of Louisville Railway Company v. Louisville Trust 
Company, 174 U. S. 552, 19 Sup. Gt. 817, 43 L. Ed. 1081, the con- 
troverted question was as to whether certain "bonds which the Louis- 
ville Trust Company and the Louisville Banking Company, re- 
spectively, purchased in good faith, and without notic€ of the want 
of the assent of a majority of the stockholders, were valid in the 
hands of thèse companies," so as to fix a liability upon a railway 
company under a contract of guaranty, executed without some of 
the formalities prescribed by the laws of the staté under which the 
railroad company was organized, and the décision of the court was 
to the efïect that "the guaranty by the Louisville, New Albany & 
Chicago Railway Company of the bonds of the Beattyville Company 
was not ultra vires, in the sensé of being outside the corporate pow- 
ers of the former company"; for the exécution of such a guaranty 
was authorized by a statute, and, although the statute made it a 
prerequisite to the action of the board of directors that it should 
be upon the pétition of a majority of the stockholders, this was only 
a régulation of the mode and the agencies by which the corporation 
should exercise the power granted to it, and the court placed its 
décision upon a recognized distinction "between the doing by a cor- 
poration of an act beyond the scope of the powers granted to it 
by law on the one side, and an irregularity in the exercise of the 
granted powers on the other." The case appears to hâve been cited 
in support of the proposition that a state may adopt a foreign cor- 
poration so as to make it a domestic corporation of the state in 
which it transacts business, and extend its powers into such state. 
That part of the opinion of the court which relates to this point 
reads as follows: 

"This court bas often recognized that a corporation of one state may be 
made a corporation of another state by the Législature of that state In regard 
to property and acts within Its territorial Jurisdlction. Ohio & Mississippi 
Kallroad Company v. Wheeler, 1 Black, 286, 297 [17 L. Ed. 130]; Railroad 
Oo. V. Harris, 12 Wall. 65, 82 [20 L. Ed. 354]; Railway Company v. Whltton, 
13 Wall. 270, 283 [20 L. Ed. 571]; Railroad Co. v. Vance, 96 V. S. 450, 457 
[24 L. Ed. 752]; Memphls & Charleston Railroad v. Alabama, 107 U. S. 581 
[2 Sup. Ct. 432, 27 L. Ed. 518]; Clark v. Bamard, 108 U. S. 436, 451, 452 [2 
Sup. et 878, 27 L. Ed. 780]; Stone v. Farmers' Loan & Trust Ce, 116 D. S. 
307, 334 [6 Sup. Ct. 334, 388, 1191, 29 L. Ed. 636]; Graham v. Boston, Hart- 
128 P.— 38 
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ford & Erie Eailroad, 118 V. S. 161, 169 t6 Sup. Ct. 1009, 30 L. Ed. 196] ; Mar. 
tin T. Baltimore & Ohio Railroad, 151. U. S. 673, 677 [14 Sup. Ot. 533. 88 U 
Ed. 311]. But thls court bas repeatedly said that in order to make a corpora- 
tion, aiready in existence under tlie laws of one state, a corporation of another 
State, 'the language uisëd must imply création or adoption in such form as to 
confer the power usually exercised ovér corporations by the state, or by the 
Législature, and such allegiance as a state corporation : owes to its creator. 
The mère grantof privilèges or powersto it as an existing corporation, without 
more, does not do this.' Pennsylvania Eailroad v. 8t. Louis, Alton & Terre 
Haute Railroad, ll8 U. S. 290, 296 [6 Sup. Ct. 1094, 30 L. Ed. 83]; Goodlett v. 
LouisvlUe & Nashville Railroad, 122 U. S. 391, 405, 408 [7 Sup. Ct. 1254, 30 L. 
Ed. 1230]; St. Louis & San Francisco Railway v. James, 161 U. S. 545, 561 [16 
Sup. Ct 621, 40 L. Bd 802]." 

This statement of the law is certainly very clear, and is an em- 
phatic déniai of any daim which the défendant corporation can 
possibly make to authority to engage in the gas business by virtue 
of the laws of this state as a domestic corporation of this state, in- 
asmuch as the Législature of this state has not by express enactment 
adopted the défendant as a domestic corporation, nor conferred any 
power upon it in addition to the powers conferred by the laws of 
New Jersey. 

Ih the case of Railroad Co. v. Vance, 96 U. S. 450, 24 L. Ed. 752, 
an Indianâ Corporation obtained possession of a railroad in Illinois 
under a lease, and afterwards the Législature of Illinois enacted a 
validating statute confirming the lease, and providing, among other 
things, as follows: ■ 

"The sald lessees, their associâtes, sucreesgors, and asslgns, àbail be a rail- 
road corporation in thls state, under thé said style of 'Tbe Indianapolis & St. 
Louis Railroad Co.,' and shaU possess: the same or as large powers as are 
possessed by sald lessor corporation, and such other powers as are usual to 
railroad corporations." ■ . , 

The question in the case was ais tô the validity of assessments 
for the purpose of taxation; in Illinois, including the taxable value 
of the capital stock: and the franchise of the lessor corporation; there 
being an évident intention that warrants based upon such assess- 
ments should be levied, upon such, of the leased property as by the 
la\ys of Illinois might be seized for the payment of taxes against : 
corporations created under the laws of that state. It was contendfed 
that the lessee was a corporation cfeatèd by the laws of Indiana, 
and that the act of the lÙinois Législature did not make it a cor- 
poration of Illinois, and that the leased property could not be seized 
to pay taxes assessed upon the capital stock of the lessor company. 
In the opinion of the Suprême Court. by Mr. Justice Harlan it was 
said: 

"That act [referring to the Illinois stjitute confirming the lease] was sopie^ 
thing more than a mère licence to aii Indiana corporation to exert its çorporate , 
pois^ers and enjoy Its çorporate rights and privilèges In another state. Sucii 
woùld undoubtedly bave bëen the caée'bad the act closed with the flrst sèe- , 
tion, as it would bave doue iiad the General AsSembly lutended nothia^j 
more than to confer upon the corporation of another state authority to extetid; 
its Opérations by carrylng on railrdàd business In Illinois; yve cannot th,us 
restrict the effect of the. act "Without dlsregârdliig the ordlnair meaning ot the 
plain words of Its second teection, which déclares that the lessees, their asso- 
ciâtes, stiecessors, and assigna, sball be a railroad corporation in the state of 
Illinois. • • ♦ Af ter tiie passage of the act of Marcli 11, 1869 (3 Laws 
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18G9, p. 316), the property described in the lease of 1867 became, at least for 
the purposes of taxation In Illinois, that of tlie corporation ereated by that 
act as a railroad corporation In that state. But it may be suggested tbat the 
utmost wbich can be claimed for the act is that, without creating a new cor- 
poration in Illinois, it only made the complalnant, as an Indiana corporation, 
a corporation of the state of Illinois. It was clearly compétent for the Gen- 
eral Assembly to hâve done this, as held in Eailroad Company v. Harris, 12 
Wall. 65 [20 L. Ed. 354], where the court said: 'Nor do we see any reason 
why one state may not make a corporation of another state, as there organ- 
ized and conducted, a corporation of its own, quo ad any property within its 
territorial jnrisdictlon.' But we do not see how this view gives any support 
to the position of the complainant. For had the act, after conflrming the 
lease of 1867, deelared in terms that the lessee corporation, as organized and 
conducted in Indiana, should be deemed a corporation of Illinois, we should 
hâve felt bound to hold that, as to the property obtained by and operated 
under the lease within that state, it was, in the sensé of the Illinois revenue 
statute of 1872 (Laws 1871-72, p. 1), a corporation 'ereated under the laws' 
of that state, subject to taxation upon its capital stock, including its fran- 
chise, so far as such stock and franchise were fairly represented by the leased 
property. * • ♦ Clearly, the county collectors hâve no right to levy the 
warrants in their hands upon any property which belongs to the Indiana 
corporation, as distinguished from the Illinois corporation of the same name. 
But they hâve the right, for the reasons heretofore given, to subject to the 
payment of the taxes In question the property which the corporation ereated 
by the act of 1869 is operating and managing in that state, as lessee of the 
St. Louis, Alton & Terre Haute Railroad Company." 

This décision certainly falls far short of being an authority or 
précèdent supporting the idea that comity deelared by the gênerai 
laws of a state permitting corporations of sister states to extend 
their opérations within its boundaries can hâve the efïect to augment 
the charter powers of such corporations. 

Thèse décisions settle the law for this court, and I deem it unnec- 
essary to comment upon the other authorities cited by the defend- 
ant's counsel ; for, no matter how strongly they may fortify the de- 
fendant's position, they cannot prevail against the rule maintained 
by the Suprême Court of the United States. 

There is a gênerai rule, and it is a good one, which does not per- 
mit a private litigant to question the right of a corporation to carry 
on its business within a state under a license from, or by permission 
of, the state government ; and, so long as the lawfully constituted au- 
thorities of the state do not see fit to proceed against an offending 
corporation, the courts will présume that it has, at least, an implied 
license. Like ail gênerai rules, however, this one has its exceptions, 
founded in reason; and where a private suitor complains of unlawful 
transactions creating a public nuisance, and causing spécial and ir- 
réparable injury to him, the courts hâve no right to refuse relief. 
The question as to the right of a corporation to use a public street 
under an invalid franchise was considered and passed upon by the 
Circuit Court of Appeals for the Seventh Circuit in the case of the 
General Electric Railway Company v. The Chicago, Indianapolis 
& Louisville Railway Company, 98 Fed. 907, 39 C. C. A. 345, 58 
L,. R. A. 231, in which case an injunction granted by the United 
States Circuit Court for the Northern Division of the Northern Dis- 
trict of Illinois was sustained, and the court held that an injunc- 
tion to prevent the construction of a street railway under an in- 



51)6 123 FEDERAL REPORTER. 

valid ordinance may be granted in favor of a railroad company, 
when the opération of the street railway will interfère with access 
to the railroad freight house and track yard, thereby causing direct, 
immédiate, and spécial injury, for which the railroad company has 
no adéquate remedy at law. The case was fully argued, and a mul- 
titude of authorities were cited. From the synopsis of the arguments 
contained in the report of the case as well as the opinion of the court, 
it appears that the point was distinctly urged that, if a railway com- 
pany is proceeding to construct its road in the public streets of a 
city without a valid ordinance, that fact will not authorize équitable 
relief by injunction, the pubhc authorities being in such cases the 
only proper complaining parties. But the court distinguished the 
case from those cases in which that doctrine was. affirmed by the 
fact that the bill of complaint alleged that the construction and opéra- 
tion of a Street railway would cause spécial injury to the complain- 
ant, and the court heid that the doctrine contended for by the de- 
fendant "has no application when the ground of the action is irré- 
parable injury, and the averment of an invalid ordinance is made." 

Another important case sustaining the right of a party complain- 
ing of a spécial injury to raise the question of ultra vires is Hudson 
River Tel. Co. v. Waterveliet Co. (N. Y.) 32 N. E. 148, 17 L. R. A. 
674, 31 Am. St. Rep. 838. The brief of counsel for the complainant 
contains citations to other authorities sustaining the exception to 
the generaî rule, as follows : Wilmington City Railway v. Wilming- 
ton, etc., Railway (Del. Ch.) 46 Atl. 12; Homestead Street Railway 
V. Pittsburgh Railway Co., 166 Pa. 162, 30 Atl. 950, 27 L. R. A. 383 ; 
Raritan Co. v. Delaware Co:, 18 N. J. Eq. 546; Indianapolis Cable 
Company v. Citizens' St. Ry. Co., 127 Ind. 369, 24 N. E. 1054, 26 
N. E. 893, 8 L. R. A. 539; City of Zanesville v. Zanesville Co. 
(Ohio) 23 N. E. 59 ; Rector v. Hartford Deposit Company (111.) 60 
N. E. 530; Denver & S. R. Co. v. Denver City, 2 Colo. 673; Ehr- 
hardt v. Robertson Bros., 78 Mo. App. 404; Covington Gaslight 
Company v. City of Covington et al. (Ky.) 58 S. W. 805. 

It is my opinion that the complaihant's contention that Ordinances 
Nos. 39 and 234 should be construed as granting a perpétuai ex- 
clusive right to prohibit the laying of other pipes in the streets of 
Seattle within a distance of 2^4 feet from the center of its gas pipes 
cannot be sustained. The clause referred to is ambiguous in its 
terms and uncertain as to its meaning; but, even if it were intended 
to be a grant of a perpétuai right, it is my opinion that the city 
government could not constitutionally surrender its police power to 
the extent claimed by the complainant. By its charter the city has 
control of its streets for the benefit of the public, and whenever ne- 
cessity or the public welfare demands it the complainant must sub- 
mit to the inconvenience and additional burden of maintaining its 
System, which may resuit from the laying of other pipes, pursuant 
to lawful authority, within the five-foot zone which it now claims. 

The averments of the amended bill of complaint and the showing 
made by the afHdavits convince me that the laying of the defend- 
ant's gas pipes in the streets of the city, parallel to the complainant's 
gas pipes, adds heavily to the expense and care necessarily incidental 
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to the maintenance of the coraplainant's System, and increases the 
danger naturally and necessarily incidental to the distribution of gas 
by means of pipes laid in the streets, and, as the right to engage in 
the business of manufacturing and selling gas has not been con- 
ferred upon the défendant by its charter, it is a trespasser, and for 
the injuries complained of the complainant does not hâve an ad- 
équate remedy except in a court of equity. 

The évidence contained in the affidavits filed in behalf of the de- 
fendant is not sufficient to prove that the complainant consented to 
the laying of the defendant's pipes in the streets so as to be estopped 
from defending its rights ; therefore a prohibitive injunction should 
be granted to restrain the défendant from going any further in the 
extension of its system by laying pipes parallel to or crossing the 
pipes of the complainant. But it is my opinion that the court cannot 
properly grant a mandatory injunction to interfère with the de- 
fendant's Works now in existence until the défendant has, upon the 
final hearing, been given an opportunity to make a full défense. 

L,et an interlocutory decree be entered granting a prohibitive in- 
junction, as indicated. 
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(Circuit Court, S. D. Callfomla, S. D. June 1, 1903.) 

No. 1,039. 

1. Carribks— Suit to Enpobck Ordeb of Intbkstatb Commerce Commission 
—Parties. 

In a suit by the Interstate Commerce Commission agalnst a railroad 
Company to enforce obédience to an order requiring it to deslst from the 
enforcement of a rule reserving to itself , as initial carrier, the unqualifled. 
right of routing beyond its own terminal ail shipments made under an 
establlshed through joint rate, the Connecting carriers joining in the 
making of such through rate, whlle proper, are not necessary, parties. 

S. SAMB — FlNDINGS OF COMMISSION— PrIMA FaCIE LaWFULNBBS OF OrDER. 

A finding by the Interstate Commerce Commission that a rule promul- 
gated by railroad companies, and the practice thereunder, with respect 
to a particular kind of trafflc, subject shippers to an undue, unjust, and 
unreasonable préjudice and disadvantage, and give to the carriers an 
undue and unreasonable préférence and advantage, is one of fact; and 
an order, based thereon, reqnirlng the companies to deslst from main- 
talning and enforclng such rule, as In violation of section 3 of the Inter- 
state commerce law, is prima facie a lawful order, such as a court is re- 
quired to enforce in a suit instituted for that purpose under section 16. 
8. Samb— Pbrtinbkcy of Fisdings. 

A finding by the Interstate Commerce Commission that the purpose 
and effect of a rule and practice adopted by railroad companies, by which. 
as initial carriers, they reserved the right to route through shipments 
beyond their own Unes, were to assist in carrying into effect a pooling 
agreement between their Connecting carriers, made In violation of sec- 
tion 5 of the Interstate commerce law, is pertinent to, and supports the 
lawfulness of, an order requiring the companies to deslst from main- 
tainlng and enforclng such rule. 

4. Samb— S01T bt Commission to Enforce Obder— Demurrek. 

On demurrer to a bill filed by the Interstate Commerce Commission for 
the enforcement of an order made by it, any substantial doubt as to the 
lawfulness of the order should be resolved in Its favor. 
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In Equity. On demurrers to bill. 

L. H. Vaiéntine, L. A.' Shaver, and J. H. Call, for complainant. 
Wm. F. Herrin and Flint & Barker, for défendant Southern Pac. 
Co. 

C. N. Sterry, for défendant Santa Fé Pac. R. Co. 

WELLBORN, District Judge. This suit is brought, under section 
i6 of the interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 
384 [U. S. Cpmp. St. 1901, p. 3167]), to enforce the foUowing orders 
entered by thç Interstate Commerce Commission at its ofhce in 
Washington, D. C, on the 2d day of June, A. D. 1902 : 

"No. 575. 

"The Consolidated Forwarding Company v. The Southern Pacific Company, 

The Atchlson, Topeka & Santa Fé Éallway Company, The Santa Fé 

Pacific Railwa,y Company, and The Southern California 

:flailway Company. 

"No. 576. 

"The Southern Oalifornia Fruit Bxchange v. The Southern Pacific Company, 

The Atchlson, Topeka & Santa Fé Eallway Company, The Santa Fé 

Pacifie Eallway Company, and The Southern Oalifornia 

Eallway Company. 

"This case belng at Issue upon complalnt and answers on file, and having 
been duly heard and submittdd by the parties, and the commission having, 
after due investigation, made and filed a report and opinion herein containlng 
its findlngs of fact and conclusions thereon, whlch sald report and opinion is 
bereby referred to and made a part of this order: 

"It is ordered and adjudged that the défendants, the Southern Pacific 
Company, the Atchlson, Topeka & Santa Fé , Eallway Company, the Santa 
F6 Pacific Eallway Company, and the Southern California Bailway Company, 
be, and they severally are hereby, notified and required to wholly cease 
and desist, from and after the 20th day of June, 1902, from malntaining or 
euforcing a rule or régulation whereby shippers of oranges, lemons, or other 
citrus fruits from points in southern California to points on. and east of the 
Missouri river and other Eastern destinations are denied the right of designat- 
ing for the transportatlon of thelr said property and having such property 
transported over any of the défendants' established and published joint or 
continuons Unes or routes between any of the aforesald points of shipment 
and destination at the published schedule rate or charge applying over such 
route or Une. 

"It is further ordered and adjudged that said défendants, the Southern 
Pactftc Company, the Santa Fé Pacific Eaihvay Company, and the Southern 
California Eallway Company, bë, ând they severally are hereby, notified and 
required to wholly cease and desist from and after the 20th day of June, 
1902, from falllng and refusing, as initial carriers, to keep open for the use 
of the public thelr published rate or charge for the transportatlon of oranges, 
lemons, and other citrus fruits from points in southern California to points 
on and east of the Missouri river, for and durlng ail of the time such rate 
or charge may be lawf ully in force, over eacb and every of the established 
i-outes upon which the said rate or charge is in thelr published joint schedules 
or tariffs stated to apply, and from further contlnuing thelr présent practice, 
whereby the application of such published rate or charge over any of such 
published established routes, when specifled by a shlpper for the transporta- 
tlon of his property, is allowed to or wlthheld from such shlpper, and the 
property shipped by him, as they, the sald défendants, or either of them, may 
détermine. 

"And it is further ordered that a notice embodylng this order be sent forth- 
wlth to each of sald défendants, together wlth a copy of the report and 
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opinion of the commission herein, in conformlty "with ttie provisions ôf tlie 
fifteentti section of the act to regulate commerce." Act Feb. 4, 1887, c. 104, 
24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]. 

The rule against which said orders are directed is declared in the 
agreement establishing the through routes, as follows : 

"In guarantying the through rate named herein, the absolute and un- 
qiialifled right of routing beyond its own terminal is reserved to initial carrier 
giving the guaranty. In accordance with this rule, agents will net accept 
shipping orders or other documents if routing instructions are shown thereon. 
Neither Tvill agents accept verbal routing instructions." 

Section i6 of the act to regulate commerce provides, among other 
things, that in a case of this character — 

"The court shall proceed to hear and détermine the matter speedlly as a 
court of equity and without the formai pleadings and proceedings applicable 
TO ordinary suits in equity, but in such manner as to do justice in the prom- 
ises ; * • • and on su<ih hearing the findings of fact in the report of said 
commission shall be prima faeie évidence of the matters therein stated; and 
if it be made to appear to such court on such hearing or on report of any 
such person or persons, that the lawful order or requirement of said com- 
mission drawn in question bas been violated or disobeyed, it shall be lav^ful 
for such court to issue a vrrit of injunction or other proper process, mandatory 
or otherwise, to restrain such common carrier from further contlnuing such 
violation or disobedienee of such order or requirement of said commission and 
enjolning obédience to the same." 

The défendants, other than the Southern Pacific Company^ hâve 
demurred to the bill specially, on the ground that their Connecting 
hnes in the through routes and tarifïs mentioned in said orders are 
not joined as parties to the suit, while ail of the défendants hâve de- 
murred generally, and for cause urge, in argument, that the rule re- 
ferred to in said orders, whereby the right of routing is reserved to 
the initial carrier, and the practice under said rule, as alleged in the 
bill, are not illégal. 

The demurrers will be disposed of in the order of their statement, 
and the allégations of the bill bearing directly upon the issue raised 
by the gênerai demurrer will be particularly noted when that branch 
of the case is reached. 

1. It is no défense to a wrongdoer that other participants in the 
unlawful acts complained of are not joined in the suit. While the Con- 
necting corapanies of the défendants would hâve been proper, they' are 
not necessary, parties, and the objection as to their nonjoinder is un- 
tenable. I. Ç. C. v. Texas & Pac. Ry. Co. (C. C.) 52'Fed. 162, af- 
fîrmed in 162 tl. S. 205, 16 Sup. Ct. 666, 40 L. Ed. 940. 

The case of Minnesota v. Northern Securities Co., 184 U. S. 199, 
22 Sup. Ct. 308, 46 h. Ed. 499, is essentially différent, both in the facts 
and the relief sought, from the case at bar, and therefore inapplicable 
as a précèdent hère. 

2. The question, and only question, to be decided under the gênerai 
demurrer, is whether or not the rule and practice above stated are 
unlawful. Ail of the parties hereto, complainants and défendants, 
hâve devoted considérable portions of their briefs to the question 
whether qr not said rule, of itself (that is, irrespective of the practice 
thereunder), contravenes said act. In the view, however, which I 
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take of the case, a décision of this question is unnecessary to a rulînr 
upon the dém'urrer, and thërefore X shall not review the points and 
authorities submitted in relation thereto. 

While there is no obligation resting upon Connecting carriers to 
establish over their lines through routes and joint tariffs, yet, if such 
routes and tarifîfs are established, the carriers cannot attach tliereto 
a condition ; which subjects any particular person or locality, or any 
particular description of traffic, to any undue or unreasonable préju- 
dice or disadvantage in any respect whatever. Whether or not, in 
such a case, the wholé arrangement for through routes and tariffs, 
as well as the prejudicial condition, would be void, need not now be 
determined. 

At common law, where the initial carrier undertakes to çarry to a 
destination beyond its own line, the carrier has the right to sélect 
the Connecting route. This, however, is because of the initial car- 
rier's liability beyond its own foàd. Atchison, etc., R. Co. v. Denver 
& N. O. R. Co„ 110 U. S, 667, é8o, 4 Sup. Ct. 185, 28 L. Ed. 291. 
Since, however, in the case at bar, the initial carrier is relieved of 
that liability (see Report of Commission, pp. 202 and 206b), such car- 
rier is, beyond its own line, really a mère forwarder; and it would 
seem, as contended by complainant, that under such circumstances an 
application of common-law principles would give to the shipper, 
rather than the initial carrier, the right of routing, in the absence of 
any agreement to the contrary. I know of no reason, however, why, 
at common làw, the carrier and the shipper, even where the carrier 
is merely a forwarder beyond its own line, may not agrée that the 
carrier shall sélect the route. 

Conceding, then, the validity at common law of a réservation to 
the initial carrier of the right of routing, the question remains, wheth- 
er or not the rule, and practiée thereunder, which the défendants, by 
said orders, are required to cease from enforcing and maintaining, are 
violative of the Interstate commercé act. 

Speaking of the Interstate Commerce Commission, the Suprême 
Court of the United States says : 

"It Is chargea with the gênerai duty of Inqulrlng as to the managemeat 
of the business of rallroad companles, and to keep itself Informed as to the 
manner In which the same Is conducted, and has the right to compel com- 
plète and fnll Information as to the manner in which such carriers are trans- 
acting their business. And with this knowledge it Is charged with the duty 
of seelng that there- Is no violation of the long and short haul clause; that 
there Is no discrimination between Indlvldual shippers, and that nothlng is 
donc, by rebate or any other devlce, to give préférence to one as against 
another; that no undue préférences are glven to one place or places, or in- 
dlvldual or class of Individuals, but that In ail thlngs that equallty of right 
which Is the great purpose 6t thé Interstate commerce act shall be secured to- 
ail shippers." I. C. O. v. Hailway Co., 167 U. S. 506, IT Sup. Ct 896, 42 L. 
Ed. 243. 

Said act provides, among other things, as follows : 

"Sec. 3. That It shall be unlawful for any common carrier subjeet to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any particular person, company, flrm, corporation, or locality, 
or any particular description of trafBc, in any respect whatsoever, or to sub- 
jeet any particular person, company, flrm, corporation, or locality, or any^ 
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partlcular description of traffic to any undue or unreasonable préjudice or 
41sadvantage In any respect wliatsoever. • * •" Act Feb. 4, 1887, c 104, 
24 Stat. 380 [U. S. Comp. St 1901, p. 3155]. 

In paragraph ii of the bill it is expressly alleged that said rule, 
and practice thereunder, are violative of said act, in that, among other 
things, "said rule and practice subject shippers of oranges, lemons, 
and other citrus fruits from points in southern CaHfornia to points 
on and east of the Missouri river, and to other Eastern destinations, 
to an undue or unreasonable préjudice or disadvantage, and also in 
that it subjects the trafific in oranges, lemons, and other citrus fruits 
between said points to an undue or unreasonable préjudice or disad- 
vantage, and gives the said défendants an undue or unreasonable 
préférence and advantage." Thèse allégations, although the use of 
the connective "or" would hâve subjected them to spécial excep- 
tions for uncertaintv, are, in my opinion, allégations of matters of fact. 
Texas & Pacific R' Co. v. I. C. C, 162 U, S. 197, 16 Sup. Ct. 666, 
40 L. Ed. 940. 

On page 46 of the brief of Atchison, Topeka & Santa Fé Railroad 
Company, fîled December 4, 1902, is the following statement, which 
conforms entirely to the authorities above quoted: ' 

"The question as to whetlier the rule in controversy créâtes an nndue or 
unreasonable préjudice, or an undue or unreasonable préférence, is solely a 
question of fact, which must be found as a fact before any order can be 
made relative to such a matter." 

Since, then, the rule, and practice thereunder, in question, are ex- 
pressly alleged in the bill to work an undue or unreasonable préjudice 
or disadvantage to the shippers of citrus fruits, it follows that the 
orders of the Interstate Commerce Commission forbidding the en- 
forcement and maintenance of said rule and practice are lavvful orders. 

The conclusion above announced as to the lawfulnesg of the orders 
in controversy proceeds, of course, upon the theory that the suit in 
this court is a proceeding de novo, and that the court is not limited 
to the issues or évidence before the commission, and this theory seems 
to be upheld by the following authorities cited in complainant's brief : 
I. C. C. V. C, N. O. & T. P. Ry. Co. (C. C.) 56 Fed. 934, 935 ; K. 
& I. Bridge Co. v. L. & N. Ry. Co. (C. C.) 37 Fed. 614, 2 L. R. A. 
289; Shinkle, etc., Co. v. L. & N. R. Co. (C. C.) 62 Fed. 693; and 
I. C. C. v. Ala. Mid. Ry. Co. et al., 168 U. S. 175, 18 Sup. Ct. 45, 42 
L. Ed. 414. 

If, however, it be conceded that the pending suit is not a new pro- 
ceeding, in the broad sensé above indicated, and that the lawfulness 
of the orders sought to be enforced must be justified by the fîndings 
of the commission, still I am of opinion that the commission does find 
that said rule works an unlawful discrimination. On pages 2o6d and 
2o6e of the report of said commission occurs the following : 

"We find nothing In the statute authorizing routes or tarIfCs of any Iilnd 
available to shippers only at the option and in the discrétion of the carriers, 
and upon such varying conditions and considérations as they may from day 
to day or from hour to hour see proper to be governed by, regardless of the 
wlshes and Interests of the shipper. 

"Onr conclusion is that the practice of the défendant carriers in denying 
to the shippers the use of their transportatlon facllltles by the establlshed 
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routeS' Is In violation of the statute, and, In its application by the défendants 
to tbe trafflc In question, subjects the owners and shlppers theteof to undue, 
iinjust, and unreasonable préjudice and dlsadvantage, and gives to the car- 
riers an undue and unreasonable préférence and advantage." 

The latter part of the paragraph last above quoted is on its face 
a finding of fact, and the circumstance that in the report of the com- 
mission it is put — ^irregularly, perhaps— -under the head of "Conclu- 
sions" does not make it any the less a finding of fact. There is 
nothing to the contrary, so far as I can see, in British Queen Min. 
Cp. V. Baker Silver Min. Co., 139 U.S. 222, 11 SuJ). Ct. 523, 35 L. 
Ed. 147, or Saltonstall v. Birtwell, 150 U. S. 417, 14 Sup. Ct. 169, 
37 ly. Ed. 1 128, or Lehnen v,: Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 
37 L. Ed. 373, cited at page 7 of the teply brief of Southern Pacific 
Company, filed February 2y 1903. 

There is still another view of the pleadings, which, to my mind, 
shows prima facie the lawfulness of said orders. The commission, 
at page 199 of its report, finds as follows : 

"The routlng. clrcular of January 20, 1900, extracts from whlch appear 
hereln In connection with the flndings as to the rule of the carriers reservlng 
to themselves the routing, shows that the orange shipments are forwarded 
by the initial carrier so as to give certain percentages of the trafflc to Con- 
necting Unes." 



The commission further iînds, at page 206a: 

"Tt fiirthsi" nnnpflrs that n tnnnnErp nnnl nf this trfi 



"It further appears that a tonnage pool of this trafflc as between the Con- 
necting carriers not défendants was established, and that the défendants so 
control the routlng as to glye spécifie percentages of this trafflc to thelr 
several connections, there by fulfllling and glving efCect to this unlawful and 
forbidden arrangement. 

"Eeason Is found in the facts shown for the bellef that the suppression of 
the practlce of allowing rebates was only an incidental resuit of , and was 
not the prlmary or principal object of, the défendant carriers, in taking over 
to themselves control' of the routing beyorid thelr respective roads, but that 
the object was to glve effect to the tonnage division before stated between 
their connections." 

Thus it appears from the findings of the commission that the 
trafîiç in question is pooled between the Connecting lines of the de- 
fendahts, and that the rule which reserves to the initial carrier the 
right of routing is one of the essential means to this pooling arrange- 
ment, and was so inténded by the carriers. From thèse findings, 
the conclusion, it seems to me, is inévitable that said rule, and prac- 
tice thereunder, are violative of the fifth section of the Interstate 
commerce act, which is as follows : 

"See. 5. That It shall be unlawful for any common carrier subject to the 
provisions of this act to enter into any contract, agreement, or combination 
wlth any other common carrier or carriers for the pooling of freights of dif- 
férent and competlng railroads, or to divide between them the aggregate or 
net proceeds of the eamlngs of such railroads, or any portion thereof; and 
In any case of an agreement for the pooling of freights as aforesaid, each 
day of Its eontlnuance shall be deemed a separate offense." Act Feb. 4, 1887, 
c. 104, 24 Stat 380 [U. S. Comp. St. 1901, p. 3156]. 

It is no justification of said rule and practice that they are designed 
to prevent, and do prevent, unlawful rebates from Connecting Unes 
to shippers. Pooling and rebates are both within the prohibitions 
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of the interstate commerce act, and one cannot be employed as a 
préventive of the other. 

The Southern Pacific Company, in its brief filed January 5, 1903, 
referring to the above-mentioned finding of the commission as to a 
tonnage pool between the several connections of the défendants, says : 

"This statement, as we hâve shown, is made whoUy outside of any Issue 
presented by the pleadings, and, in its nature, appears as an attempt In the 
'conclusions' to prejudge a fact not in issue, and not embraced in the findings 
of fact" 

This view I am unable to accept. Paragraph 14 of the pétition 
allèges, among other things, that the rule reserving to the initial 
carrier the right of routing "was not adopted in good faith by said 
défendants," etc. The answer of the last-named défendant dénies 
this allégation, and avers that said défendant has exercised and is 
exercising said right of routing "for the purpose of maintaining law- 
ful rates, and preventing violations of the second and third sections 
of the interstate commerce law," etc. The issue thus raised cer- 
tainly includes the purpose and use of the right of routing, which are 
essential éléments in fixing the character (that is, the lawfulness or 
unlawfulness) of said right ; and therefore the findings of the com- 
mission that a tonnage pool exists between défendants' connections, 
and that said right of routing is exercised for its advancement, are 
within the pleadings. 

While my convictions as to the matters above passed upon are 
strong, it may be well to observe that, were they less pronounced, 
any substantial doubt should be resolved in favor of the orders sought 
to be enforced (Mo. Pac. Ry. Co. v. T. & P. Ry. Co. [C. C] 31 Fed. 
862; I. C. C. v. L. & N. R. Co. et al. [C. C] 102 Fed. 709; East 
Tenn., V. & G. Ry. Co. et al. v. I.C. C, 99 Fed. 64, 39 C. C. A. 413 ; 
U. S. v. Moore, 95 U. S. 763, 24 L. Ed. 588 ; I. C. C. v. Louisville 
& N. R. Co. [C. C] 118 Fed. 613), and particularly should this rule 
be observed when the hearing is on demurrer. 

It is true, as suggested in the reply brief of the Atchison, Topeka & 
Santa Fé Railroad Company, filed February 6, 1903, that the decree 
of the Circuit Court of Appeals in East Tenn., V. & G. Ry. v. I. 
C. C, supra, was reversed on appeal to the Suprême Court. 181 
U. S. I, 21 Sup. Ct. 516, 45 L. Ed. 719. That part of the opinion, 
however, of the Circuit Court of Appeals, pertinent to the question 
now under considération, and quoted in complainant's brief, filed 
January 12, 1903, at page 41, as follows: 

"It bas been suggested that traffic managers are much better able, by 
reason of their knowledge and expérience, to fix rates, and to décide what 
discriminations are justifled by the circumstanees, than the courts. ïhis 
cannot be conceded, so far as it relates to the Interstate Commerce Com- 
mission, which, by reason of the expérience of its members in this kind of 
controversy, and thelr great opportunlty for full informatioui is, in a sensé, 
an expert tribunal" 

— Seems not to hâve been overruled, but approved, by the Suprême 
Court, as shown in the foUowing extracts from its opinion : 

"To State thèse Issues Is at once to demonstrate that their décision, as a 
matter of first impression, properly belonged to the commission, since upon 
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that body the law bas specially Imposed the duty of couslderlng them. 
"Whllst the court bas, in the discharge of Its duty, been at times constralned 
to correct erroneous constructions whlch bave been put by the commission 
ùpbn the statute, it has steadily refused, because of the fact just stated, to 
assume to exert Its original judgment on the facts, where, under the statute, 
it was entitled, before approachlng the facts, to the aid which must neces- 
sarily be afforded by the previous enllghtened Judgment of the commission 
upon BUch subjects. This rule is aptly lllustrated by the opinion in Louisville 
& NashvUle Railroad Co. v. Behlmer (1900) 175 U. S. 648 [20 Sup. Ct. 209, 
44 L. Ed, 809], in which case, after pointing out the same error of construc- 
tion adopted and applied by the commission in the présent case, the court 
declined to undertake an original Investigation of the facts, saylng (page 875 
[175 U. S., page 219, 20 Sup. Ct., 44 L. Ed. 809]): 'If, then, we were to 
undertal^e the duty of welgliing the évidence in thls record, we would be 
called upon, as a matter of original action, to investlgate ail thèse serious 
considérations which were shut out fi'om view by the commission, and were 
not welghed by the Circuit Court of Appeals because both the commission 
and the court erroneously construed the statute. But the law attributes prima 
facie effect to the flndings of fact made by the commission, and that body, 
from the nature of its organizatlon, and the duties imposed upon it by the 
statute, Is peculiarly compétent to pass upon questions of fact of the char- 
aeter hère arising.' " 

See i8i U. S. 27, 28, 21 Sup. Ct. 526, 45 L. Ed. 719. 
Demurrers overruled, and défendants allowed 30 days to answer. 



MILLER & LUX v. RICKEY et al. 

(Circuit Court, D. Nevada. July 6, 1903. 

No. 731. 

1. EqUITT PLBADING— DEM0RHER— WaIVER BT PlBA. 

A denaurrer to a bill should clearly and distlnetly show the portions 
demurred to, and where It Is uncertatn, averring the Insufflciency of the 
bill to State a cause of action for the. relief prayed for, and also attack- 
ing particular parts as Insufflcient, it must be treated as a demurrer to 
the whole bill, and Is overruled by the flling of a plea. 

2. Samb— Plbas— Ddplicity. 

A plea may contaln an averment of seVeral facts, but they must ail 
conduce to a single point of défense. Double pleas or separate pleas are 
never allowed wlthout spécial leavé of court, and then only in exceptional 
cases, where spécial hardsblp and inconvenlence would otherwise resuit. 

In Equity. On motions to strike demurrers and pleas in abatement 
from the files. 

W. C. Van Fleet and W. B. Treadwell, for complainant. 

Trenmor Cofifin, for défendant Rickey. 

Mack & Farrington, for défendants Simpson et al. 

HAWLEY, District Judge. This suit is brought by Miller & Lux 
against about 150 défendants, to restrain them from diyerting certain 
waters. To the bill of complaint, the défendants Rickey and Simpson 
et a!., appearing in différent groups, interposed demurrers and also filed 
pleas in abatement. The complamani notified thèse défendants (i) 
that it would "move the court to strike from the files your demurrer 

1 1. See Pleading, vol.\39. Cent. Dig. § 522. 
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10 the bill of complaint herein on the ground tliat the same is over- 
ruled and waived by your plea and pleas to said bill filed therewith," 
and (2) that it would also "move the court to strike from the files 
your plea or pleas to said bill on the ground that said plea or pleas are 
insufficient and invalid for duplicity, in that several pleas, not tending 
to the same point, hâve been filed by you without leave of the court, 
and that, in case the court should deny said motion, said complainant 
will move the court on the same ground for an order requiring you to 
elect on which of said pleas you will rely." Thèse motions were regu- 
larly made and argued by the respective counsel, and présent several 
important questions with référence to the proper methods of pro- 
cédure that ought to be pursued by the court in the disposition of the 
demurrers and pleas. At the outset it must be remembered that the 
merits of the demurrers or pleas are not before the court for décision. 
Some suggestions hâve been made of supposed hardships, benefîts, or 
advantages that might attach to one party or the other if the motions 
are sustained, and au earnest appeal is made for the court to exercise 
a Sound discrétion in order to protect the interests of the numerous 
parties to this suit. Parties must be governed by the character of the 
pleadings tbey hâve voluntarily filed. It is the duty of the court to 
détermine the eflfect of thèse pleadings, and the disposition that should 
be made thereof. 

The motions are made upon the ground that the demurrers and 
pleas go to the whole bill. This position is combated by the défend- 
ants, who claim that their demurrers are to a part of the bill only. If 
the demurrers are to the whole bill, the motion to strike the same 
from the files must be granted ; if to a part only, the motion should 
be denied. The demurrers of the several défendants first state "that 
the said complainant has not in and by the said bill made or stated 
any such cause as doth or ought to entitle said complainant to any 
such relief, as is thereby sought and prayed for from or against this 
défendant," and then for spécifie and particular causes of demurrer set 
out several spécifie subdivisions, wherein certain parts and portions 
of the averments in the bill are claimed to be insufiScient, defective, 
or uncertain. In the course of the gênerai framework of the de- 
murrers are found sections or subdivisions which are specifically di- 
rected to certain paragraphs in the bill, and others that go to the 
whole bill as well as to spécifie parts thereof. For instance : "That 
said paragraph and said bill wholly fails to show for what purposes or 
purpose said corporation was formed. * * * fj^jg défendant 
shows that said paragraph and said bill are each not sufïiciently definite 
or certain in the respects hereinabove specified." Again : "This de- 
fendant further avers and shows that said bill, and particularly para- 
graph eleven thereof, is not sufiSciently definite and certain. * * * 
Said bill fails to show where said river rises or empties." Then again : 
"This défendant further avers and shows that said bill, and each and 
every paragraph thereof, * * * fails to show," etc. Wherefore 
défendant demurs, and "demands the judgment of this court whether 
he shall be compelled to make any further or other answer to the 
said bill or to such parts of said bill as are so demurred to as aforesaid, 
and prays to be hence dismissed with his costs," etc. 
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I. Is ii not apparent from thèse références, common to both de- 
murrers, wîthout any référence to other points, that the demurrers 
must be treated as being to the whole bill, notwithstanding the fact 
that certain portions thereof are dirécted to certain parts thereof only, 
and that, having filed pleas to the whole bilL the demurrers are over- 
ruled and waived by the filing of the pleas ? The drift of the décisions 
is to the effect that the pleader ought not to so. draft his plea or demur- 
rer as to leave it doubtful whether it applies to the whole bill or only 
to a part of the bill, but should use appropriate words and déclarations 
to show clearly to what portion it does apply. It ought in ail cases 
to be precisely stated what parts of the bill défendant refuses to answer, 
and what spécifie part or portion he demurs to. Devonsher v. Newen- 
ham, 2 Shoales Lefroy's Rep. 199, 205; Metcalf v. Brown, 5 Price 
Rep. 360; Jones v. Earl of Strafford, 3 Peere Williams R. 79, 80; 
Weatherhead v. Blackburn, 2 Ves. 121 ; Chetwynd v. Lindon, 2 Ves. 
Sen. 451; Qancy v. Graine, 17 N. C. 363; Bruen v. Bruen, 4 Edw. 
Ch. 640, 642; Van Hook v. Whitlock, 3 Paige, 409, 418; Leacraft 
V. Demprey, 4 Paige, 124; Jarvis v. Palmer, 11 Paige, 650, 657, 659; 
I Daniel Ch. PI. & Pr. (6th Ed.) 608, 610, 787; Atwill v. Ferrett, 2 
Blatchf. 39, Fed. Cas. No. 640 ; Railroad v. Macomb (C. C.) 2 Fed. 
18, 20; Crescent City Eive Stock Co. v. Butchers' Union Co. (C. C.) 
12 Fed. 225, 226; Upited States v. American Bell Téléphone Co. 
(C. C.) 30 Fed. 523 ; Marshall v. Otto (C. C.) 59 Fed. 249, 252. 

In the early case of Devonsher v. Newenham, supra, decided in 
1804, the Lord Chancellor said : 

"The cases on the subject hâve clearly determlned that the demurrer must 
express in the elearest mânner what it is that you demur to. It has been 
repeatedly said that where a défendant demurs to part, and answers to part, 
of a bill, the court is not to be put to the trouble of looking into the bill or 
answer to see what Is covered by the demurrer, but that it ought to be ex- 
pressed in clear and précise terms wbat it is that the party refuses to answer, 
so that the master, upon a référence of the answer to him upon exceptions, 
should be able to ascertain precisely how far the demurrer goes, and what 
is to be answered. And I cannot agrée that it is a proper way of demurring 
to say that the défendant answers to such and such particular facts, and 
demurs to ail the rest of a bill; for this would put the master to great diffi- 
culty in saying what was detnurred to, and whether the answer was sufflclent 
or otherwise. The défendant ought to demur to a particular part of the bill, 
specifying it precisely, and answer to ail the rest." 

In Jarvis v. Palmer, supra, the chancellor said: 

"But the rule of chancery pleading is such on this subject that, if the de- 
murrer does not go to the whole bill, it must clearly express the particular 
parts which it is designed to cover; so that upon a référence of the answer 
to the residue of the bill, upon exceptions for Insufflclency, the master may 
be. able to ascertain precisely how far the demurrer goes, and how much of 
the blU remains to be answered. * * • And as a demurrer cannot be 
allowed in part, where it is too broad, if any part of the matter covered by 
ihe demurrer Is also covered by a plea or answer, the whole demurrer is 
overruled by such plea or answer." 

In Crescent City Live Stock Co. v. Butchers' tlnion Co., supra, the 
court said : 

"TJnder the thirty-second equity rule a défendant may demur to part of 
a bill, plead to part, and answer as to the residue. Under the thlrty-seventh 
equity rule no demurrer or plea shall be held bad and overruled upon argu- 
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ment only, because the answer of the défendant may extend to some part 
of the saine matter as may be covered by such demurrer or plea. But we 
do net understand that there Is any rule that allows a défendant to demur 
to the -w-hole bill, plead to the whole bill, and answer to the whole bill at the 
same time. The effect of such pleading is that the plea is taken as waivlng 
the demurrer, and the answer as waivlng the plea." 

2. Are the pleas filed by défendants invalid for duplicity? Three 
pleas are independently set up by défendants without first asking the 
leave of the court : (i) For plea to the naming of parties, the défend- 
ants say "that a large number of said défendants, to wit, forty-one of 
said défendants, are not sued or joined as défendants by their true 
Christian names, but are sued by their respective initiais only." (2) 
A plea to the jurisdiction of this court. (3) Plea to the want of and 
the absence of proper, necessary, and indispensable parties défendant 
to said bill of complaint. It is irregular, and, as a gênerai rule, im- 
proper, to file more than one plea in an equity suit. The proper 
office of a plea, as expressed by the Suprême Court in cases hereafter 
cited, is not like an answer, to meet ail the allégations of the bill, nor 
like a demurrer, admitting those allégations, to deny the equity of the 
bill ; but it is to présent some distinct fact, which of itself créâtes a 
bar to the suit, or to the part to which the plea apphes, and thus to 
avoid the necessity of making the discovery asked for, and the expense 
of going into the évidence at large. A plea may contain an averment 
of several facts, but such facts must ail conduce to a single point of 
défense. Double pleas are never allowed without leave of the court, 
and then only in exceptional cases. The necessity of thèse rules is 
manifest, because, if the défendant is allowed to plead several inde- 
pendent défenses to as many parts of the bill, he can thereby put the 
whole or a great part thereof in issue, thus presenting complications 
and difficulties which the office of a single plea is designed and intend- 
ed to prevent. The rule is universal that but one plea can be set up 
in equity without express leave of the court. Jones- v. Frost, 3 Mad. 
I, 8; Gibson v. Whithead, 4 Mad. 241, 245 ; Kay v. Marshall, i Keen. 
190, 196; Saltus v. Tobias, 7 Johns. Ch. 214; Didier v. Davison, 10 
Paige, 515 ; Mitford's & Tyler's PI. & Pr. in Eq. 381, 382, 383 ; Story's 
Eq. PI. § 653; Reissner v. Annes, 3 Ban. & A. 148, Fed. Cas. No. 
11,686; Wheeler v. McCormick, 8 Blatchf. 267, Fed. Cas. No. 17,498; 
Newby v. Oregon C. Ry. Co., i Sawy. 63, Fed. Cas. No. 10,145 ; 
Sharon v. Hill (C. C.) 22 Fed. 28, 10 Sawy. 394; McCloskey v. Barr 
(C. C.) 38 Fed. 165, 168; Knox Rock-Blasting Co. v. Raird'on Stone 
Co. (C. C.) 87 Fed. 969 ; Hostetter Co. v. Lyons Co. (C. C.) 99 Fed. 
734. 735; Bunker Hill & Sullivan M. Co. v. Shoshone M. Co., 109 
Fed. 504, 506, 47 C. C. A. 200; Rhode Island v. Mass., 14 Pet. 210, 
259, 261, 10 L. Ed. 423; Farley v. Kittson, 120 U. S. 303, 314, 7 Sup. 
Ct. 534, 30 L. Ed. 684; Grant v. Phœnix Life Ins. Co., 121 U. S. 105, 
115, 7 Sup. Ct. 841, 30 E. Ed. 905; United States v. CaHfornia & 
Oregon Land Co., 148 U. S. 31, 39, 13 Sup. Ct. 458, 37 L. Ed. 354. 

In Saltus V. Tobias, supra, the chancellor said : 

"The reason why this court does not admit such pleas, contaînlng différ- 
ent and distinct points, is that you may put ail the différent clrcumstances 
together in your answer, which you cannot do at common law. There is 
therefore not the same reason In equity as at law for pleading double. The 
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use of a p!éa hère Is to save time, expense!, and vexation. If one point wlU 
ptit an end tb the -whole cause, It Is Important to the administration of jus- 
tice tliat it sliould be pleaded; but, 1( you are to state many matters, the 
answer is the more commodlous form tb do it in. If tlie défendants might 
be permitted to bring two points, on which the cause dépends, to issue, by 
his plea, he might bring three, or twërity, and so on, until ail the matters 
in the bill are brought to issue by the plea." 

In Story's Eq. PI, supra, the author said: 

"The true end of a plea is to save to the parties the expense of an exam- 
ination of the witnesses at large. And the défense, proper for a plea, is 
such as reduces the cause, or some part of it, to a single point, and from 
thence créâtes a bar or other obstruction to the suit, or to the point to whicli. 
the plea applies. Hence a plea, in order to be good, whether it be aflarina- 
tive or négative, must be either an allégation or a déniai of some leading 
fact, or of matters whlch, taken collectively, make out some gênerai fact, 
which is a complète défense. * * • Itmay then be laid down as a rule 
that varions facts ean never be pleaded In one. plea unless they are ail con- 
ducive to a single point, on which the défendant means to rest his défense; 
for otherwise it will be open to the charge of duplicîty and multifariousness." 

In McCloskey v. Barr, supra, the court said: 

"It is not usual, or in conformity vrith proper practice, for a défendant, 
without previous spécial leave of the court, to file several sépara te pleas, or 
to présent several distinct and independéùt défenses in one plea to the suit, 
for the reason that the défense proper for a plea is such as reduces the 
cause, or some distinct part of it, to a single point or issue; the object of the 
plea belng to save litigants the expense and trouble of going into the évi- 
dence, and a trial at large. In Mltf. & T. Eq. PI. 381, it is said that *it is 
generally conceived that a plea ought not to contain more défenses than 
one; and tbough a plea may be bad in part and not in the wbole, and may 
accordlngly be allowed in part and overruled in part, yet there does not ap- 
pear any case in which two défenses offered by a plea hâve been separated, 
and one allowed as a bar.' The reason for thls rule Is fuUy and clearly ex- 
plalned on pages 382 and 383 of the same work. The plea may consist of a 
variety of facts and circumstances, without being bad for duplicity or mul- 
tifariousness, provided they fumlsh as their resuit one clear ground upon 
which the equity of the bill, or the part thereof pleaded to, may be dis- 
posed of." 

In the light of the principles announced in the cases cited, this court 
would be fully justified in striking the pleas from the files; but, inas- 
much as counsel for défendants hâve appealed to the court to exercise 
its discrétion and grant leave to file double pleas, it will perhaps be 
well to add a few remarks to vk^hat has already been said upon this 
subject. Admitting that the court has the power, in the sound exer- 
cise of its discrétion, to grant such a procédure, it is manifest from ail 
the authorities that it ought not to .be exercised except for good and 
sufEcient reasons, and to prevent injustice, because the allowance of 
more than one plea would not only be contrary to the regular and 
orderly course of pleading in equity causes, but would, as a gênerai 
rule, hâve a tendency to delay instead of hasten the trial of the suit, 
and add to instead of lessen the expense of the litigants. The ends of 
justice are ordinarily more likely to be promoted by following the 
regular course herein suggested. The présent suit does not call for 
any departure therefrom, certainly not in the face of the objections 
urged thereto. The exceptional cases where double pleas hâve been 
allowed relate to cases where great inconvenience would be sustained, 
and are almost exclusively confined to suits like Gibson v. Whithead, 
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Kay V. Marshall, and Van Hook v. Whitlock, supra, "where long 
accounts must be set forth in conséquence of not being able to plead 
a double plea." 

Chancellor Walworth, in Didier v. Davison, supra, stated the cor- 
rect rule upon this subject as follows : 

"Although this court has the power to allow the défendant to plead two 
or more pleas in bar, it is not a matter of course to allow it to be done upon 
an affldavit merely showing that the défendant believes he has several dé- 
fenses, of "whlch he might avail bimself by plea If permitted to do so. The 
gênerai rule is that where a défendant, in this court, wishes to set up more 
than one défense to the complainant's Mil, he must do it by answer. And 
he must make ont a very spécial case of hardship and Inconvenience to jus- 
tify the court In departing from the gênerai rule. The cases which would 
appear to justify a departure from the usual course of proceeding are where 
the making of the défenses by answer, înstead of pleas, would render it nec- 
essary for the défendant to set ont very long accounts in his answer; or 
where the discovery of matters sought for by the bill might be productive 
of great injury to the défendant, in his business or otherwise, if he were 
required to put In a full answer." 

One other question still remains, viz., whether ail the pleas should be 
stricken from the file, or whether the défendants should be compelled 
to elect upon which plea they will rely. This, being a matter that 
rests entirely within the discrétion of the court, will be left to the dé- 
termination of the défendants' counsel. 

The order of the court is that the motion to strike the demurrers 
from the files is granted. The motion to strike the pleas from the 
files is also granted, unless the défendants on next rule day elect 
to rely upon one of the pleas, designating it, in which event the one 
selected by défendants will be set down for trial. The costs of thèse 
motions to be taxed against défendants. 
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fDIstrict Court, S. D. Alabama. June 10, 1903.) 

No. 1,002. 

1. Shippinq — Destruction op Rapt— Obstruction to Navigation. 

A log raft Is a vessel, and entitled to the same rights in navigable 
streams as other vessels. If such a raft accldentally becomes grounded, 
or otherwise obstructs navigation, other vessels are required to submit to 
a reasonable delay until the owner has had time to remove it, in the 
exercise of proper sklU and reasonable diligence and dispatch, before 
they are entitled to destroy it as a nuisance. 
S. 8ame. 

A raft of logs became lodged against a bridge across a river, so as to 
entirely obstruct the passage of other vessels, and a steamer passing 
down the river ran over the center of it, breaking It up and scattering 
the logs, some of whlch were lost. Held^ that the steamer was Uable for 
the loss, whether or not those In charge of the raft were négligent In 
failing to exercise proper skill and diligence to remove the obstruction, 
because of her failure to use reasonable and ordinary care to prevent un- 
necessary injury, whlch she might hâve done by towing the raft out of 
the way, or, at least, by cutting It, so as to prevent the loss of the logs. 
S. Samb— Evidence — Judicial Notice. 

A fédéral court in Alabama cannot take judicial notice of what con- 
atltutes a "saek raft," and that a particular raft Is such a raft and nnlaw- 

123 F.— 39 
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fui, iy%çre the itestimouy shows that there is no gucb tbing as a sack 
raft' coinmcnly known wlthin Its jùrlsdlctlon, there b'elng np law of the 
TJriited States or of the State describing sUch a raft 

In Admiralty. Suit.iin rem for damages for the destruction of a 
raft of logs. 

Gregory L. & H. T. Smith, for libelant. 
Pillàris, Hanaw & Pillans, for claimant. 

TOULMIN, District Judge. This is a suit by the owrier of a raft 
of pine logs to recover damages for running over and breaking up a 
raft by the steamboat Mary in navigating the Mobile river. The 
facts, as shown by the évidence, are substantially as follows: In Au- 
gust, 1902, the hbelant had a raft of logs being floated from Mc- 
Intosh Blufif, 65 miles from the city of Mobile, to sàid city. When 
near the Louisville & Nashville Railroad drawbridge, over Mobile 
river, the raft became unmanageable by reason of a sudden adverse 
wind (as testifîed to by the men navigating the raft), got athwart 
the river, and floated down broadside against the bridge; one end 
of the raft lodging on one bank of the river, and the other end on 
some driftwood near the other bank, thus completely blocking the 
channeland preventing the passage of vessels through the draw of 
the bridge. The raft had been in this position for several hours when 
the Mary came down the river, on her way to the city of Mobile, 
with a large number of passengers, a cargo aboard, and a barge in 
tow. In the; peantime the men in charge of the raft had made some 
efïort to;get it adrift and away from the bridge, and called to their 
assistance a nearby tug, which fastened a line to one end of the raft 
and made a short and inefifectual efïort to remove it. The tug then 
left the raft and went on its way. As the Mary approached near the 
raft, her master called to the men on it, saying something to them 
about the raft being in his way. They made no reply to him. They 
testifîed that they did not hear the call. The Mary approached the 
raft, touched it with her prow once or twice, and backed ofï a short 
distance, then came ahead again, and ran over it, and through the 
open draw span of the bridge, breaking the raft, and scattering many 
of the logs, some of which were subsequently rescued. The men on 
the raft were near its end, and not near that part of it struck by 
the Mary. The master of the Mary testifîed that, when he fîrst came 
up to the raft, he thought he would "hitch onto it and pull it out 
of the way"; but when he called to the men on it, and received no 
answer, and seeing no efïort being made by them to get the raft 
out of the way, he "got mad," and determined to run over it and 
go through the bridge. The raft was estimated to be about 800 
feet long, 75 feet wide at its widest part, and to contain about 1,400 
logs. It was what was described and known by the miU and raft 
men (a number of whom testifîed in the case) as a "V raft." It was 
constructed by placing 6 or 7 logs at each end of the raft, and fasten- 
ing them together with wooden binders and pins, which binders ex- 
tended to the boom logs on the outside of the 6 or 7 logs mentioned, 
and were made fast to them. To thèse boom logs other boom logs 
were fastened at their ends, by lapping and securely pinning or tying 
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them together, and so on extending from the head to the rear of the 
raft. Inclosed in thèse boom logs were loose logs, put in fore and 
aft. There were several ropes fastened at différent places across 
the raft to the boom logs on the outside. The raft widened from 
each end to the center. On each end was a "sweep," in the nature 
of an oar, which was -used for steering and managing the raft in its 
navigation. It was shown that rafts of this construction were rigid 
— net liable to spread or bulge. There were only two men on the 
raft, which was shown to hâve been an unusually large one in thèse 
waters; but it was also shown that it was constructed in the cus- 
tomary manner of rafts fîoated down the rivers to the Mobile mar- 
ket, and that in the then stage of the water, and under ordinary con- 
ditions, two men were sufïîcient to navigate and manage such a raft. 
There was also évidence of the construction and character of what 
is known as a "sack raft." Some of the witnesses, called to testify 
on the subject, knew nothing about sack rafts in this section of the 
country. They stated that such rafts were not generally used or 
known hère. Witnesses who formerly lived in some of the Northern 
or Western states of the Union testified that sack rafts were well 
known there. They testiiied to the description of such rafts, as they 
knew them, and pointed out material différences between them and 
rafts like the one involved in this case. They described sack rafts 
as being round, or nearly so, in shape, the outside or boom logs 
fastened together at their ends with chains or ropes in a loose man- 
ner, with considérable slack. Inclosed in thèse boom logs are loose 
logs, put in without regard to position or order, with no binders of 
any sort, no propelling or steering power, and no arrangement or 
facilities for carrying men on them. They are usually towed by a 
steam vessel. When the tow line is made fast, and the towboat be- 
gins to pull on it, the raft becomes more or less elongated, and takes 
somewhat the shape of a sack or bag. If left to fioat with the currént, 
they drift with a rotary motion — as described by the witness, "go 
around and around," with no defînite or direct course, and are danger- 
ous to navigation. 

The contention on the part of the libelant is (i) that its conduct in 
permitting the river to become obstructed at the bridge by its raft was 
not négligent or otherwise wrongful, but was accidentai, and that it 
was a temporary, and not an unreasonable, obstruction, and was not 
a nuisance ; and (2) if it was a nuisance, and the Mary had the right 
to abate or remove it in order to effect a passage through the bridge, 
yet in exercising that right it was her duty to use ordinary care to do 
no unnecessary injury to the raft, and that running upon the raft and 
breaking it up was intentional and unnecessary. The contention of 
the claimant is that libelant's raft was an unlawful one, being what is 
known as a sack raft, and that it was navigated in such a manner as to 
obstruct navigation ; that the libelant, in obstructing or impeding the 
Mary's passage through the drawbridge, became a wrongdoer, and 
created a nuisance, which the Mary had the right to remove ; and that 
in exercising that right it resorted to such means only as were neces- 
sary and available. The claimant also objected to the évidence as to 
what was known as a "sack raft," and of a description of it, and con- 
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tended that the court took judicial notice or knowledge of what a sack 
raft was. 

"Navigable streams are as much dedicated to the use of rafts as to 
the use of other vessels. Rafts are included in the gênerai terra 'ves- 
sels.' If the privilège of use be abused, the persons so abusing the 
use are liable civilly for any damages they. may occasion." The 
Marthison (D. C.) 58 Fed. 765 ; 19 Am. & Eng. Encyc. (2d Ed.) 524 ; 
21 Am. & Eng. Encyc. (2d Ed.) 439. The occasional grounding of 
a vessel or raft is incidental to navigation, and, if it is driven into a 
position where it obstructs the channel, other navigators are bound to 
submit to a reasonable delay, in order that the owner may remove it, 
before attempting to destroy it as a nuisance. But the owner of the 
vessel or raft so obstructing the channel must exercise ail proper skill 
and reasonable diligence and dispatch to remove the obstruction and 
cause as little inconvenience as possible to others. Gould on Waters, 
§§ 29, 128. It does not appear from the évidence that the raft ground- 
ed and came in contact with the railroad bridge, and thereby ob- 
structed the channel, from any fault of the libelant. But, assuming 
that those in charge of the raft did not exercise proper skill and rea- 
sonable diligence and dispatch to remove the obstruction, and the raft 
thereby became a nuisance which the Mary had a right, for its pro- 
tection, to remove, did the Mary, in exercising that right, use ordinary 
care to do no unnecessary injury to the raft? In abating the so- 
called nuisance, did she inflict as little injury as possible? Mark v. 
Hudson R. JBridge Co., 103 N. Y. 28, 8 N. E. 243 ; Gates v. Blincoe, 
26 Am. Dec. 443, 444, and authorities cited in note. I think that the 
master of the Mary, in removing the obstruction to efïect a passage 
through the bridge, failed to use ordinary care to do no unnecessary 
injury to the. raft. It seems to me, from the évidence in the case, that 
he could hâve efïected less injury to it than actually occurred. I think 
there were two ways for him to hâve donc this. He could hâve fast- 
ened a line to the raft, and pulled it away from that part of the bridge 
through which passage was obstructed; or, if he failed to accomplish 
this, he could hâve eut the raft open and removed it sufficiently to get 
through. Either course appears to me to hâve been practicable, and 
would hâve entailed less injury than the course pursued. The men 
on the raft were at hand with the means and appliances to catch and 
secure any logs that might hâve gotten out of the raft by cutting and 
opening it. The master of the Mary in his testimony stated that he 
at first thought he would put a line on the raft and pull it out of the 
way, but, when he got no answer to his call to the men on the raft, 
"he got mad" and determined to run over it. 

In answer to the contention of claimant that the court will take ju- 
dicial knowledge of what a sack raft is, that the raft involved in this 
case was a sack raft, and that a sack raft is an unlawful raft, I will say 
that, while courts do take judicial notice of matters of public notoriety 
and gênerai information, such as public laws, historical events, the 
constitution and course of nature, main geographical features, and the 
like, and will generally take notice of whatever ought to be generally 
known within their jurisdiction, this court has not the judicial knowl- 
edge claimed for it in this instance, first, because there is no law of the 



THE MAUX, 613 

United States or of this state defining or describing a "sack raft," so 
far as I am advised ; second, because the évidence in this case shows 
that there is no such thing as a "sack raft" commonly known in this 
jurisdiction ; third, because the witnesses who claimed to know what 
a "sack raft" is testified as to its construction, and showed that it was 
in several material respects unlike the raft in question in this case, and 
that this raft was not a "sack raft" ; and, fourth, because a sack raft 
is not declared to be unlawful by any act of Congress or law of this 
state. Act Cong. March 3, 1899, c. 425, 30 Stat. 1151 [U. S. Comp. 
St. 1901, p. 3540], provides that it shall not be lawful to float loose logs 
and timber, and what is known as sack rafts, in such manner as to ob- 
struct or impede navigation; and Act May 9, 1900, c. 387, 31 Stat. 172 
[U. S. Comp. St. 1901, p. 3548], provides that Act March 3, 1899, 
shall not be applicable to those streams where the floating of timber, 
logs, and sack rafts (so called) is the principal method of navigation, 
and authorizes the Secretary of War to prescribe rules and régulations 
for floating loose timber, logs, and sack rafts (so called) in those 
streams. My opinion is that thèse acts of Congress hâve no applica- 
tion to this case. 

The counsel for the claimant has cited the case of The Athabasca, 
45 Fed. 651, from the District Court of Michigan, as defining or de- 
scribing a sack raft, and on the proposition that the court took judicial 
notice of it, as I understood the contention. On an examination of 
the opinion in that case, I do not find the term "sack raft" used, or 
that the raft which was described was held to be unlawful. But I fînd 
that the court got the description, and presumably the name, from the 
évidence in the case. I quote from the opinion the foUowing: 

"The facts in the présent case, as I collect them from the évidence, are 
that the llbelant, havlng constructed a raft of logs at the foot of the Sault 
Ste. Marie, tindertook to iloat and tow it down the river Into Lake Michigan. 
The raft was about 1,200 feet long and 250 feet wide, and was inclosed in a 
sack boom; the logs lying crowded together in the boom, unfastened, except 
as they were surrounded and kept together by the boom. The latter con- 
sisted of long, stout, heavy tlmbers, strongly fastened together with chains. 
Across the body of the raft at différent places were thrown two or three guys 
or cables, fastened to the sides, intended to keep the raft from spreadlng. 
There were two tugs in charge of her, one at the head and the other at the 
rear. The purpose of the tugs was to help the raft along, and to puU and 
crowd it over to one side of the channel, in order to let vessels golng up and 
down pasB by, and otherwise keep it clear of collisions. Thus equipped the 
libelant started down the river with the raft. * * * About the time tho 
raft entered the narrows, the Athabasca was coming up around a point, and 
had not yet seen the raft. She was signaled by one of the tugs in charge 
of the raft to check her speed, which she did, and proceeded along slowly as 
near the opposite shore as it was prudent to do. The raft was passing down 
with fuU rate of the current, the tugs at either end trying to pull and crowd 
the raft over to the other Bhore far enough to give room tp the approaching 
vessel. The efCect of this was to carry over the ends, leavlng a large swell or 
bulge in the middle. • * • The swiftness of the current, the great weight 
and momentum of the raft, and its loose pouchlng structure, rendered it im- 
possibie for the tugs to make any considérable impression on its course at 
that point. The Athabasca, not daring to go so far shoreward as to escape, 
as she approached the raft, collided with and broke It." 

The learned judge said : 

"In my opinion, it was a hazardous undertaking on the part of the libelant 
to attempt to take a raft of the size, form, and structure of this one down 
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the river, Stç. M^rie, knpwiilg tlie périls which were Ukely to arise from the 
almost çonstjint passlng pf yessels, the sw;iftness of the current, and Its oc- 
ca^ipnally narrow channels. It was an added négligence In the libelant that 
it did not take effective meaisures to vrarn the Athabasca before she came 
Into the straits. Especîally Is thls so because the approach of the vessel was 
known, ,1 The Improvidence of ttoe undertaking tp move such a raft through 
this river, wlth the added fallure to glve prpper notice to the Athabasca of 
the coming of the raft through the narrow portion of the channel, constituted 
the négligence to whlch the collision Is attributable." 

The libeliin that case was dismissed. In my opinion, the libelant in 
this case isentitled to a decree, and a référence to ascertain the amount 
of its damages ; and it is so ordered. 



BOAEDMAN v. S. S. McCLURB CO. 
(Circuit Court, D. Minnesota, Fourth Division. June 20, 1903.) 

1. FORKIGN CORPOHATIONS— SBRVICB DP PrOCESS— MiNNESOTA StATUTB. 

Under the statutes of Minnesota and the acts of Congress, govemlng 
service of process upon foreign corporations, the service must be made 
upon some agent who is transacting the business of the foreign corpora- 
tion witUn the state. 

8. Same— DoiiîG BuàiNESs in State. 

A foreign corporatibn which has men sent through the country to 
soliclt orders for goods and wares Is not "doing business" wherever those 
sollcltors go, and is not liable to be served wlth process by service upon 
such traveling men. 

8. Samk— Traveling 8olici;tok8. 

A publishing corporation whose résidence and headquarters are In New 
York City, and whose only business within the state of Minnesota is to 
cireulate its perlodicals by -mail, and to send its employés Into the state 
for the purpose of sollcitlng advertlsements, is not "doing business" within 
the state of Minnesota to the extent that it can be said to be "found" In 
that state for the purpose of service under the acts of Congress. 

4. Same — Agents. 

An employé who is sent into the stttte as traveling solicltor of adver- 
tlsements, whose only atithorlty is to take orders at rates dictated by the 
home Company, and for sfpacè subject to the approval of the home Com- 
pany, and wlthôut authority to make definlte contracta, is not an "agent," 
within the meanlng of the Minnesota statutes, upon whom service of 
process is binding upon the corporation. 

6. Same. 

The name whlch such person assumes, even wlth the knowledge of hls 
principal, \ylll not be controlllng when the real character of his employ- 
ment appears. 

Action for libel by plaintiff, a citizen and résident of Minnesota, 
against défendant, a citizen and résident of New York. 

Service of suinmons was made by serving on one Little, a traveling solicltor 
of advertlsements for défendant, whlle- within the district of Minnesota. De- 
fendant appeared by Its attorneys speclally, and moved upon aifidavits to set 
aslde the service of summonë^bh the ground that, under the state and fédéral 
statutes, the service was not binding upoh the défendant 

Tl. Service of process on foreign corporations, see note to Eldred v. Palace 
Car Co., 45 G. C. A. 3. 

%2. Foreign corporations doing business lu state, see note to Wagner v. 
Meakins, 33 C. C. A. 585. ; 
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The facts, whlch are not fully stated In the opinion, appear from ail the 
affldavits as foUows: Défendant corporation Is in the business of publishlng 
books and other publications, Including periodicals, and including a magazine 
known as "McClure's." It bas no agent or employé who résides in Minnesota 
or who bas an ofllce there. Défendant bas no office in Minnesota. It circu- 
lâtes its magazine in Minnesota by mail from New York. The local dealers 
are supplied by the American News Company, and not by défendant. In its 
magazine business the advertising receipts are twice its circulation receipts. 
It does a large advertising business in Minnesota, wMch it obtains there 
through its traveling solicitors, and especially through Llttle, the man upon 
whom service in tbis case was made. 

Little Is a salaried employé of défendant, and is paid $75 a week and his 
expenses, including his office expansés. Little résides and has bis office, 
maintalned by the défendant, in Chicago. His office is advertised by himself 
and the défendant as the "Western" office of McClure's. Little désignâtes 
himself on his letterheads, and in his correspondence, and on his business 
cards, and on the window of his office, as "Western Représentative" of Mc- 
Clure's Magazine. The scope of his employment is that he travels from the 
Chicago office through différent Western states, Including Minnesota, at 
stated intervais, working up advertising business for the magazine, and so- 
liciting and taking orders for advertising. He can only quote rates as fixed 
by the home office, and his orders as to space and copy are subject to the 
Qpproval of the home office. He cannot make definite contracta, but takes 
orders and submits them to défendant. Défendant, through its home office, 
makes ail collections and fixes the terms of payment, Oomplaints from Min- 
nesota customers are submltted to Little, and through Mm to the home office, 
for adjustment. On January 26, 1903, Little was within the state of Min- 
nesota visitlng customers of the magazine, and was served with summons in 
the action. 

Rome G. Brown and Charles S. Albert, for the motion. 
Charles S. Jelley, Ralph Boardman, M. H. Boutelle, and Frank 
M. Nye, opposed. 

LOCHREN, District Judge (orally). On this question of service 
of summons on alleged agents of foreign corporations the décisions 
are various and not at ail in harmony in the différent courts of the 
country. Like the différent kinds of substituted service, this service 
upon corporations by service upon agents of a subordinate kind has 
grown up in récent years, under particular statutes of states; and, 
as the statutes are various, this is perhaps one reason for the differ- 
ing décisions that we find in the reports. 

Substituted service in respect to individuals is allowed where they 
hâve property within the jurisdiction of the court, and, if personal 
service cannot be had, service as provided by statute, by publica- 
tion or otherwise, is allowed to the extent of affecting the prop- 
erty which is within the jurisdiction, although the adjudication does 
not stand as a judgment generally against the party. This is not 
one of those cases, but an action in which a judgment in personam is 
sought generally against the défendant, a foreign corporation, or a 
corporation of another state ; and the question is whether this service 
upon Little, the traveling solicitor seeking advertisements for a 
publication of the défendant company is a valid service on défendant 
corporation, under the acts of Congress. 

Formerly a corporation did not act outside of the sovereignty that 
created it, and within that, as a corporation has to act by officers 
or agents, the statutes or rules of court provided for service upon 
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such officers or agents. As the comity of différent countries per- 
mitted corporations to act outside of the sovereignties which created 
them, there arose necessities, or apparent necessities, for bringing 
them within the jurisdiction of the courts of the states in which they 
did business, and that, as the occasion arose, was provided for by 
statutes. 

The àcts of Congress provide that service may be made upon 
them wherever they may be found, and the statutes of this state pro- 
vide for service upon agents. The section providing for service upon 
foreign corporations is as follows : 

"That the summons or any process In any civil action or proceeding wherein 
a foreign Corporation or association is défendant, which has property within 
thls State, or the cause of action arose therein, may be served by dellvering 
a copy of such summons or process to the président, secretary or any other 
offlcer, or to any agent of such corporation or association; and such service 
shall be of the same force, effect and validlty as like service upon domestic 
corporations." Gen. St Minn. 1894, § 5200. 

In this case it is not claimed that the défendant has any property 
within this state. 

With respect to the cause of action, that may be claimed, perhaps, 
to hâve arisen in this state, as a cause of action on a libel arises 
wherever the libel is published. Service may be had upon the officers 
named, or any agent of such corporation or association, and such 
service shall hâve the same force and effect as like service upon do- 
mestic corporations. 

Now, turning to domestic corporations, to see what "like service" 
would be valid, the provision is that, in an action against a corpora- 
tion, "the summons shall be served by delivering a copy thereof to 
the président or other head of the corporation, secretary, cashier, 
treasurer, a director or managing agent thereof: provided, that in 
case none of the officers named can be found within the state, of which 
the return of the sheriff that they can not be found within his county 
shall be prima facie évidence, then the summons may be served by 
publication." 

So that this language "any agent," in section 5200, relating to 
foreign corporations, would seem to be limited by its language to 
the preceding section, to which it refers. Service upon any agent 
shall hâve the same effect as "like service upon domestic corpo- 
rations," so that it seems to be confined really to the officers named, 
the directors or managing agent thereof. I do not think that statute 
broadens or makes more numerous the persons upon whom service 
may be made than in case of domestic corporations, and that it will 
still hâve to be made upon some agent who is transacting the business 
of the foreign corporation within this state — some reasonable por- 
tion of the business — and having a charge in respect to it. 

Such I considered to be the ruie in the Continental Tobacco Case. 
The agent in that case had a place of business in St. Paul. He 
made contracts with the dealers in tobaccos at St. Paul and elsewhere 
m the state, a peculiar kind of contract, by which they were to buy 
cobacco exclusively of his principal, a foreign corporation, at fixed 
rates for the various kinds and grades of goods. The agent, or the 
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Company (the agent really was the person using the discrétion), fixed 
the amount of goods which the purchaser was required to buy within 
a given time, six months or a year, whatever it was, and, if he did 
purchase goods to that amount, he was entitled to a rebate for a 
very considérable amount. The company also, in the transaction of 
its business in the state, had runners who went about among the 
retailers of the différent towns in the state, and their object was to 
procure orders for tobaccos, not directly to the company, but to the 
différent persons who were the jobbers and who purchased from 
the company; and those agents were employed by this agent upon 
whom service was had, controUed by him entirely, and made their 
reports to him. Taking it altogether, it seems very clear that the 
tobacco company was doing a substantial business in this state, and 
had that agent hère in charge of that business. 

Now, I think it would be going too far to hold that under this 
statute a jobbing corporation who has traveling men sent through 
the country to soHcit orders for goods or wares can be held, under 
a statute hke this, to be doing business wherever those soUcitors go, 
and that it is Hable to be served with process by deHvering copies of 
the process to such traveling men going about the country. They 
would not be transacting the gênerai business of the corporations, 
which would be to sell goods — either goods that they were dealing in, 
or goods that they were manufacturing. Many manufacturing for- 
eign corporations are doing business hère. Many who are manu- 
facturing farm machinery hâve warehouses in St. Paul and Minne- 
apolis, and probably places in différent other states where they keep 
their machinery for sale and sell it, and hâve their agents in charge 
making sales. No doubt they are doing business in the state. But I 
think that is différent from a case where they merely send agents 
through the country to solicit orders, either from those who use the 
articles or from dealers in the articles. 

Now, in this case service was made upon Mr. Little, who has an 
office in Chicago, and from the affidavits appears to hâve been em- 
ployed in soliciting advertisements for the magazine published by the 
défendant company. There is no doubt that a portion of its busi- 
ness is the pubHcation of thèse advertisements — a large and remunera- 
tive portion of the business; as much so, probably, as the literary 
part of the same magazine. I believe it is admitted that it is still 
larger. The business of the corporation, so far as concerns that 
magazine, is to pubHsh the magazine and to circulate it. The évi- 
dence, so far as that goes, is that it circulâtes it by mail to subscrib- 
ers, and that to get it into the hands of the dealers it sells it to some 
large company in New York, who deals in ail the magazines, and 
furnishes them to the dealers. Its business is transacted in New 
York. 

It does not seem to me that it is transacting business in Minnesota 
simply by having solicitors for advertisements hère, and that ap- 
pears to hâve been the extent of Mr. Little's business. The testimony 
of those who are presumed to hâve knowledge on the subject, of 
Mr. Little himself, and of Mr. Brady, is that he had no authority to 
make contracts, even for advertisements, but simply to solicit orders ; 
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to procure persons tO forward proposée! advertisements to the Com- 
pany; or perhaps he took the proposed advertisements, and for- 
warded them himself ; 'afid that from the rates which are made pubHc 
in the magazine, or in instructions which he had, he could assure 
the persons of whom he solicited advertisements in respect to the 
rates, and what would be charged for the advertisements if they vsrere 
inserted; but he didn't make definite contracts. The name which 
such person assumes, eveh with the knowledge of his principal, will 
not be controlling, when the real character of his employment appears. 

I think it was entirely Hke the employment of ordinary traveling 
men, or runners, who doubtiess are able to name the priées of goods 
for which they seek orders, although they may not be able to make 
defînite contracts that ail thèse orders will be supplied. The dealer 
may not hâve the goods to supply them, and may be unable to fill 
the order, nor required to do it. 

There are many décisions which would support this service, not- 
ably those of the state of Michigan, which would seem to be directly 
in point. But there are many to the contrary, which seem to me 
to be better considered. 

I think I shall hâve to grant the motion. 



MOERIS V. BEAN et al. 

(Circuit Court, D. Montana. May 5, 1903.) 

No. 666. 

1. Waterb— Pkiob Appropriation ov Watek from Stream — Vested Rights. 

One who by prier appropriation lias acquired a right to the waters 
of a Btream flowing through the public lands for irrigation purposes Is 
protected in such right by the provisions of Rev. St §§■ 2339, 2340 [U. 
S. Comp. St. 1901, p. 1437], as against subséquent appropriators, although 
the latter withdraw the water within a différent state. 

2. Bame— Suit por Diversion fhom Stream— Joinder op Défendants. 

A prier appropriator of water from a stream by means of an Irrigating 
ditch may faaintain a suit to protect his right against ail junior appro- 
priators who by withdrawing the water from the stream above him 
prevent Its reaching the head of his ditch. 

8. JURISDICTION OF FEDERAL CODRTS— AmOUNT IN CONTHOVBKST. 

A Mil to enjoln défendants from dlverting the waters of a stream in 
violation of çomplainant's prlor right thereto, which is alleged to be of 
the value of $2,000, and also to recover damages, in the sum of $2,500, 
alleged to hâve been sustained by eomplainant by reason of the joint 
action of ' def endailts In dlverting such waters, shows the amount in 
eontroversy to be sufflcient to give a fédéral court Jurisdiction. 
4, Preliminaby Injui|îction— Grounds— Sufficibnct of Showing. 

A gênerai allégation of Irréparable injury by reason of the diversion 
by défendants of the waters of a stream, preventing them from reaching 
çomplainant's irrigating ditch, is not sufHcient to warrant the granting 
of a prellminary injuaction, but the f aets upon which such allégation 
is based must be shown. 

13. Jurisdiction of fédéral courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe 
Co. V. Roper, 36 C. C. A. 459. 

1(4. See Injunctlon, vol. 27, Cent. Dig. § 232. 
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In Equity. On motion for preliminary injunction. 

Fred. H. Hathhorn, for plaintifï. 

O. F. Goddard and Geo. W. Pierson, for défendants. 

KNOWLES, District Judge. This suit is brought to détermine the 
respective rights of the parties to the use of the waters of Sage cree'K, 
a natural water course having its rise in the state of Montana, and 
flowing down its natural channel througli a portion of Carbon county, 
Mont., to the dividing Hne between the states of Montana and Wyom- 
ing, and from thence on into the state of Wyoming. The complainant 
is a résident and citizen of the state of Wyoming, and the défendants 
are ail of them résidents and citizens of the state of Montana. The 
point of diversion of the waters of said stream by the several défend- 
ants is in the state of Montana. The complainant owns a ranch or 
farm in the state of Wyoming, and has constructed a ditch by means 
whereof he diverts water from said stream, and conducts it upon his 
farm, for the purposes of irrigation. The efïect of the diversion by the 
défendants is to prevent water of said Sage creek from flowing down 
its natural channel, and entering into and flowing through the com- 
plainant's ditch, who is thus deprived of water for irrigating his ranch. 
Complainant claims that his appropriation is prior in time to that of 
the défendants. 

There is a claim made by the défendants that the water which they 
divert from said stream does not belong to the complainant, because 
his ditch and land are located in the state of Wyoming, while their 
diversion and lands are in Montana. This point was decided by this 
court in the case of Howell v. Johnson, 89 Fed. 556, in which it was 
held that one who has acquired a right to the waters of a stream flow- 
ing through the public lands, by prior appropriation, in accordance 
with the laws of the state where the appropriation is made, is protected 
in such right by the provisions of sections 2339 and 2340 of the Re- 
vised Statutes of the United States [U. S. Comp. St. 1901, p. 1437], 
as against subséquent appropriators, although the latter withdraw the 
water within the Hmits of a différent state. Nothing has occurred in 
this case to change the views of the court expressed in Howell v. 
Johnson, supra. 

It is claimed by the défendants that their diversions are separate and 
wholly independent diversions ; that they are not joint, conccrted di- 
versions, and that therefore there is a misjoinder of parties défendant ; 
and that the action cannot be maintained against them jointly. In the 
case of Hillman v. Newington, 57 Cal. 56, where the facts presented 
were similar to those presented hère, it was held that a suit was prop- 
erly brought and could be maintained against ail of the défendants 
appropriating water which, if allowed to flow unobstructed, would hâve 
reached the head of the plaintifï's ditch. This same view was enter- 
tained in the case of Blaisdell v. Stephens, 14 Nev. 22, 33 Am. Rep. 
523, where the court, upon a rehearing, granted an injunction against 
several défendants. In the case of Woodrufif v. North Bloomfield 
Gravel Mining Co. (C. C.) 16 Fed. 25, commonly known as the 
"Débris Cases," Judge Sawyer held that the objection hère made was 
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not valîd, and cites the above cases with approval, and says, "There 
are many other authorities, not necessary to mention, tending more 
or less strongly and directly to the same conclusion." Under thèse 
authorities, I hold that the contention of the défendants cannot be 
sustained, and that this court has jurisdiction to détermine the question 
presented, as against ail of the défendants. 

It is further contended by défendants that the court has no juris- 
diction of the suit, because the amount in controversy does not exceed 
the sum of $2,000, exclusive of interest and costs. In paragraph 3 of 
complainant's bill it is àlleged that the amount in controversy exceeds 
the sum of $2,000, exclusive of interest and costs. In paragraph 5 
of the bill it is alleged that the value of the plaintifï's water right is 
$2,000. It is contended by the défendants that this is the real matter 
in controversy, viz., the water right, and hence shows that the amount 
in controversy does not exceed $2,000, exclusive of interest and costs. 
In paragraph 9 of the bill it is alleged that the amount of damage 
plaintifif has suffered on account of the diversion of the water to which 
he is entitled is $2,500. It was claimed that this could not be con- 
sideredi because it appeared from the showing of the défendants that 
there was no joint damage inflicted upon the plaintiiï by them. The 
charge, however, is that the défendants jointly inflicted this damage. 
Under the authority of Schunk v. Moline, Milburn & Stoddard Co., 
147 U. S. 500, 13 Sup. Ct. 416, 37 L. Ed. 25s, it is évident that the 
court, upon the showing made by the défendants in their affidavits, 
cannot consider the question as to whether the damage to plaintiff was 
inflicted jointly by ail the défendants, or by them severally. In 
Schunk V. Moline, Milburn & Stoddard Co., supra, the court said: 

"In short, the fact of a valld défense to a cause of action, although ap- 
parent upon the face of the pétition, does not dlminish the amount that Is 
claimed, nor deterrulne what is the matter in dispute; for who can say in 
advance that that défense will be presented by the défendant, or if presented, 
sustained by thé court." 

Damages may be claimed in such a suit as this, although its main 
object is the équitable relief by way of an injunction. See i Pom. 
Eq. Jur. § 237, 3 Pom. Eq. Jur. § 1351- 

It may turn out upon the trial of this cause that the damages claimed 
in this suit were not inflicted by the défendants jointly, and in such 
case no damages can bè recovered in this suit. See Blaisdell v. 
Stephens, 14 Nev. 22. What efïect this would hâve upon the juris- 
diction of this court, I am not now prepared to say. The cause, as 
presented by the bill, shows a suit for a water right valued at $2,000, 
and in addition thereto a claim for damages in the amount of $2,500. 

In this case the plaintifï prays also for an interlocutory injunction, 
pendente lite, and this is the matter now before the court. 

In High on Injunctions, at section 35, it is stated : 

"An Injunction, belng a harsh remedy, wHl not be granted in the flrst In- 
stance except upon a clear, prima facie case, and upon positive averments 
of the equities on -whleh the application for relief is based; and, while it is 
not essentlal that complainant shoùld establlsh his case upon an application 
for an Interlocutory injunction with the same degree of certainty that would 
be requlred upon the final hearlng, he must nevertheless allège positively the 
facts constituting his ground for relief. Thus it Is well established that the 
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jiiere allégation o( irréparable injury will not sufflce to warrant an injunction, 
but the facts must appear on which the allégation is predicated, in order that 
the court may be satisfled as to the nature o£ the injury." 

The same aiithor, in section ii of the same work, says : 

"The right to a prelimlnary injunction Is not ex débite Justltia, but the ap- 
plication Is addressed to the Sound discrétion of the court, to be guided ac- 
cordlng to the circumstances of the particular case; hence It is the right and 
duty of the court or ofiScer granting the writ to require a full disclosure of 
the facts, and, when it Is apparent that such disclosure bas not been made, 
the relief may properly be refused." 

It may be said generally that an interlocutory injunction is only 
avvarded to stay a threatened irréparable injury. In this case, while 
it is claimed that the plaintiff owns i6o acres of land, and that he has 
heretofore farmed it, it does not appear how. It does not appear 
what crops, if any, are growing upon the same. It does not appear 
that it is absolutely nesessary to use the amount of water claimed up- 
on said land to make it productive. In paragraph lo of the bill it is 
alleged : 

"That your petitioner is informed and believes, and therefore allèges the 
fact to be that défendants, and each of them, threaten to continue to so 
divert and use the waters of said Sage creek and Its tributaries, notwith- 
standing the prior rights of your orator thereto, and In défiance of the rlghts 
of your orator In the premises, and that unless so restrained from so diverting 
and using said waters, and thus depriving your orator from the use and en- 
joyment of the same, the crops now growing and maturing on his said lands 
will wither and dry up, and will be whoUy lost to him, and that he wlU be 
compelled to remove hlmself and family and his stock from said lands and 
premises, to his great and irréparable damage, and that, as he is informed 
and believes, he has not a plain, speedy, or adéquate remedy against said 
acts and threatened acts of the défendants, at law; and your orator therefore 
asks this honorable court to grant him equity in the premises." 

This application for an injunction was made on January 20, 1903. 
What crops, if any, were then growing upon the plaintifï's land, that 
would wither and dry up without water, does not appear. A court 
is bound to take judicial notice of the course of nature and of the 
climatic conditions in any portion or section of its jurisdiction, and, 
without some spécial and spécifie showing, the court would présume 
that in the winter time no crops were growing upon plaintifï's ranch 
which needed irrigation or could be irrigated. Perhaps the alléga- 
tions in défendants' afïidavits would cure the defect of the allégations 
upon information and belief that défendants threaten to continue the 
diversion of the waters of said stream from complainant's ditch. It 
is very évident from such afïidavits that they so intend. 

Under thèse conditions, the court is satisfied it ought not to grant 
the interlocutory injunction prayed for, and it is so ordered. 
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In re FOETTJNATO. 
(District Court, 8. D. New York. Aprll 30, J903.) 

1. BaNKRUPTCY— CONÏKMPT OF COURT— VlOIiATION OF InJUNCTION. 

(Attorneys for a judgment créditer pf a bankrupt, after the enterlng of 
an ordef Ijy the court of bankniptcy enjolnlng them and their client 
from taking any further steps In supplementary proceedings for the col- 
lection of the judgment, >7hich they had previously instituted In a state 
court, and with full knowledge of such order, applied for and obtained 
an order from the state court adjudging the bankrupt in contempt for 
fallure to obey an order made prior to the bankruptcy, and requiring him 
to pay to such attorneys a fine equal to the judgment and costs. Helfi, 
that the application for such order was a continuation of the proceedings 
for the collection of the judgment. In plain violation of the injunction, 
and that the attorneys in prosecuting it committed a contempt of the court 
of bankruptcy. 

In Bankruptcy. On motion to punish for contempt. 

Sigmund Wechsler, for, the motion. 
Hoiïman & Wahle, opposed. 

HpLfT, District Judge. This is a motion to punish Salvatore lorio, 
Charles L. Hofifman, Charles G. F. Wahle, and Henry A. Friedman 
for contempt. lorio is a judgment créditer of the bankrupt, Hofïman 
& Wahle are his attorneys, and Friedman is their clerk. Previous 
to the bankruptcy, lorio obtained a judgment against the bankrupt in 
the City Court of New York for $540.98, issued an exécution, which 
was returned unsatisfied, and obtained an order for the examination 
of the défendant in supplementary proceedings, returnable August 4, 
1902, at 10 o'clock a. m. On that day the défendant and his attorney 
claim that they attended at the court at 10:25 a. m. The plaintifï's 
attorneys claim that the défendant did not attend during the first half 
hour, and that they took his default. They made a motion to punish 
him for contempt, returnable on September 5, 1902. The défendant 
and his attorney attended on that day, and the défendant oiïered him- 
self for examination. The défendant claims that thereupon the mo- 
tion to punish him for contempt was denied. The plaintiff claims that 
the court adjudged that the défendant was in contempt, and ordered 
him to submit to an examination, and that the further disposition of 
the motion to punish for contempt should stand over until the défend- 
ant should bë examined iii pursuance of the order. The examination 
of the défendant then proceeded, and an adjournment was had to 
September I5th, on which day his examination was continued, and a 
further adjournment was then had, for the purpose of a further ex- 
aniination, , to September 27th. On September 24th the défendant 
Fortunato filed a pétition in voluntary bankruptcy in this court, and 
was adjudged a bankrupt. On the next day, September 25th, Judge 
Adams, of this court, issued an order, for the alleged violation of which 
this motion to punish for contempt is made. This order, omitting the 
preliminary récitals, was as follows : 

"Ordered, that Salvatore lorlo, and Hoffman & Wahle, his attorneys, and 
his and their servants and agents, or any one In anywlse acting for him or 

1 1. LIability of attorneys for contempt, see note to Andersen v. Comptois, 
48 O. C. A. 7. 
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tbem, bG, and they are hereby, jointly and severally, In ail respects, enjoined, 
restralned and stayed from taking any steps, measures, proceedings or pro- 
cédure In ttie action or spécial proceedlng wherein said Salvatore lorio Is 
plaintlff, and Michael Fortunato is défendant, for a period of twelve months 
from September 24, 1902, the day of adjudication, and if, witliin that time, 
the bankrupt shall apply for a discharge, then untll the final détermination of 
said application." 

This order was duly served on Hoffman & Wahle, the plaintiff's 
attorneys. Thereafter a motion was made in this court by Hoffman 
& Wahle to vacate or modify the said injunction order, "so as to per- 
mit Salvatore lorio, creditor of the bankrupt herein, to make an ap- 
plication in the City Court of the City of New York to punish the 
bankrupt herein for contempt of that court in failing to obey and com- 
ply with an order of the said court served upon him." This motion, 
on November 8, 1902, was in ail respects denied by an order of Judge 
Adams, which was duly entered and served upon Hoffman & Wahle. 
The original injunction order of Judge Adams of September 25, 1902, 
has therefore been, ever since it was granted, and is now, in full force. 

On January 30, 1903, an order to show cause was obtained by Hoff- 
man & Wahle in said action in the City Court of New York, return- 
able February 5, 1903, why a rehearing should not be had of the mo- 
tion made by them on September 5, 1902, to punish Fortunato for con- 
tempt. On the return day of that order Fortunato and his counsel 
appeared in court, and his counsel protested against the motion on 
the ground, among other grounds, that ail proceedings in the City 
Court had been stayed by the injunction issued by Judge Adams. 
That motion was denied, with leave to renew. 

On February 6, 1903, an order was obtained by Hofïman & Wahle 
in said action in the City Court of New York ex parte ordering Fortu- 
nato to appear in said court on February 27, 1903, for the purpose of 
signing his testimony given in said supplementary proceedings in Sep- 
tember, 1902. The bankrupt and his counsel attended in conformity 
with the order, and his counsel again protested that ail proceedings 
in the cause in the City Court were enjoined by the order of this court. 
The bankrupt, however, under protest, signed his testimony. On 
March 5, 1903, another order was obtained by Hoffman & Wahle in 
said action in the City Court, returnable March i6th, to show cause 
why a rehearing should not be had of the motion previously made to 
punish the bankrupt for contempt. On the return of that order the 
bankrupt's counsel again protested that ail proceedings in the City 
Court were stayed by the injunction of this court. On March 26, 1903, 
the judge before whom the motion was made rendered the following 
décision : "A bailable attachment may be issued herein. I will not 
commit the debtor at présent. Make return day before me in part 
4 on April 6. Bail, $100." On April 6, Fortunato and his counsel 
appeared in thte City Court. The counsel again protested that the court 
had no jurisdiction, and that the parties were enjoined from proceed- 
lng by the injunction order of this court. On April 8 the judge hand- 
ed down the following décision : "lorio v. Fortunato — Motion grant- 
ed. I will, however, allow the debtor to pay judgment herein, but he 
must do so within ten days, or commitment will issue. Order 
signed." On the same day an order was signed adjudicating the bank- 
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rupt in contempt of court for disobeying the order dated July i8, 1902, 
and ordering the bankrupt to pay a fine of $540.98, the amount of the 
jùdgnient recovered by lôrio, $30 costs of the spécial proceeding, and 
$10 costs of the motion, making altogether $580.98. The order di- 
rected that the défendant "pay the said fine so imposed to Messrs. 
Hofïman & Wahle, the attorneys for the plaintiflf and judgment credit- 
or, within ten days after the service of a copy of this order upon him." 
This order recites, among other things, the filing of the pétition in 
bankruptcy, and the obtaining of the order of this court restraining the 
further examination of the défendant. 

There is no proof in this case that lorio, the judgment créditer, 
took any part in thèse proceedings or had any knowledge of them. 
He probably did, but pôssibly he did not, and, as there is no spécifie 
proof that he did, the motion to punish him for contempt must be 
denied. As to his attorneys and their clerk, the proof is clear tliat 
they had the fullest knowledge of the injunction, and of the claim of 
the bankrupt that ail the proceedings taken in the City Court subsé- 
quent to it were in violation of it. They allège in défense of their 
action that the injunction did not afïect the right of the City Court to 
punish a contempt committed before the injunction was granted. Un- 
doubtedly a court may, on its own motion, punish for a contempt, but 
such a contempt as took place in this case was inherently entirely dif- 
férent from a contempt which courts ordinarily punish on their own 
motion, such as, for instance, a personal insuit ofifered to the court. 
A proceeding for punishing a person for refusai to comply with an or- 
der of the court on the ground that it is contempt is usually in sub- 
stance a mère proceeding in an action, instigated and carried on by a 
party to the action, or his attorney, as a step in the prosecution of 
the suit. In this case the fine was measured by the amount of the 
judgment and the attorney's costs in the spécial proceeding. It was 
directed to be paid to the judgment creditor or his attorneys. It was 
not at ail in the nature of a punishment inflicted by the court, on its 
own motion, for the protection of its own dignity, but was simply a 
proceeding carried on by the plaintifï's attorneys for the purpose of 
collecting the judgment. But even if the proceedings in tlieir nature 
had been proceedings by the court to vindicate its own authority, Hofï- 
man & Wahle and their clerk were enjoined from instituting them or 
taking any part in them. The attorneys knew that any such proceed- 
ings were prohibited, for they moved to vacate the order of this court 
before taking any proceedings in the City Court after the bankruptcy. 
The motion to vacate was denied, and the original order of injunction 
remained in full force, and it was only after ail their efforts to vacate 
it by application to this court had failed that they took the proceedings 
which they did in the City Court, ail of which were strenuously opposed 
in open court, on the ground that they were violations of the injunc- 
tion. 

The only other excuse which is ofifered by the attorneys for the 
creditor in this case is the claim that the bankrupt, after being ad- 
judicated a bankrupt and obtaining the injunction stopping his credit- 
ors from proceeding in the City Court, did nothing further for a num- 
ber of months in the bankruptcy proceedings. If he did not, he and 
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his attorneys were censurable, and, if this creditor had any ground for 
complaint in that respect, he should hâve applied in this court either 
to hâve the proceedings for the distribution of the estate in bankruptcy 
carried on with dispatch, or to vacate the injunction on the ground that 
the bankrupt was not doing so. But so long as an injunction order 
of this court stands in full force it must be obeyed. 

This, in my opinion, is a clear case of dehberate, intentional, and 
repeated violations of the order, and contempt for the authority of this 
court. As I hâve stated, there is not sufficient proof in this case that 
lorio was guilty of contempt. The fact that Friedman was a clerk in 
the ofifice of Hofïman & Wahle, and presumably subject to their direc- 
tion and control, has led me to exculpate him, although his conduct 
in this case has been blameworthy. He made substantially ail the afïî- 
davits and conducted substantially ail the proceedings in the City 
Court since the bankruptcy, and he ought to hâve refused to do it. 

As to Hofïman & Wahle, I hâve been in much doubt whether, in 
view of the gravity of their ofïense, any penalty less than imprison- 
ment would be adéquate. But I am extremely reluctant to impose 
such a puniehment upon members of the bar, and I hâve concluded not 
to do so in this case, trusting that a fine will be sufficient to prevent 
any such conduct by attorneys in the future. 

The motion as to lorio and Friedman is denied, and as to Hofïman 
& Wahle is granted. An order will be entered directing that, as a 
punishment for the contempt, a fine be imposed upon each of the at- 
torneys, Charles L. Hofïman and Charles G. F. Wahle, of $ioo, pay- 
able within three days after the entry of the order. Unless within 
such three days they procure the order of the City Court imposing a 
fine on the bankrupt to be vacated, they are further fined the sum of 
$580.98, and wjll be committed until such order of the City Court is 
vacated or the fines imposed by this court are paid. The order should 
be settJed on notice. 



UNITED STATES v. FOUT. 
(District Court, E. D. Missouri, B. D. May 13, 1903.) 
Uhitbd Statks — Prksentikg Fokobd Paperb in Support of Claim— Evi- 

DBNCB TO SUSTAIN IKDICTMENT. 

Rev. st. § 5421 [U. S. Comp. St. 1901, p. 3667], covers tliree offenses: 
Fîrst, the mailing of any forged or counterfelt deed or other writlng for 
the purpose of obtalnlng any sum of money from tlie United States or 
any of its ofBcers; second, tlie uttering of any such forged or counterfelt 
paper with intent to defraud the United States, knowing It to hâve been 
BO forged; thlrd, the transmltting or presenting to any office or officer 
of the government any such writlng, with Iinowledge that it is false or 
forged, with Intent to defraud the United States. Helâ^ that such offenses 
are separate and distinct, and that proof that a défendant forged papers 
purporting to transfer the right to an additional homestead, whieh is a 
vendible right, and sold and delivered the same to another for a consid- 
ération paid to him, and wlthout any agreement or understanding with 
the purchaser with respect to the use to be made of them, would not 
support an indictment under the thlrd subdivision of the section, for 
transmltting such papers or procuring them to be transmltted to a land 
office with Intent to defraud the United States. 

123 F.— 40 
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Prosecutiôn for presenting falsé and forged papers to a land office 
with intent to deffaud the United States. 

D. P. Dyer, U. S. Dist. Atty. 
Chester H. Krum, for défendant.. 

ADAMS, District Judge (orally). I hâve taken occasion, durîng 
the recess of the court, to give ail the considération which the time 
would permit to the important question raised by defendant's objection 
to îurther évidence. I hâve also had the aid of my Brother Amidon, 
who has examinéd the question -with me, not only in the light of the 
language of the act, but in thé light of ail the authorities which we 
could find, bearing upon the subject. The conclusion which we hâve 
reached is that section 5421, Rev. St. [U. S. Comp. St. 1901, p. 3667], 
denounces three separate offenses. The first is the making or forging 
or counterfeiting, or causing the samc to be donc, or aiding or abet- 
ting others in the making, of any deéd, power of attorney, order, cer- 
tificate, receipt, or other paper, for the purpose of obtaining or re- 
ceiving, or enabling any other person, directly or indirëctly, to bbtain 
or receive, from the United States, or any ofïicer or agent, any sum 
of money. That is the first offense denounced by this section. In 
short, it means that the making of any fdrged or couritèffeited paper 
of the kinds speciiàed for the purpose of obtaining any' sum of money 
from the United States, or any of its ofïicers, is an offense. The sec- 
ond denounced by this section is that any person wjio utters or pub- 
lishes as true, or causes the same to be donc, any false, forged, altered, 
or counterfeited deed or writing of that kind, with intéht to dëfraud 
the United States, knowing that the paper" so uttered or published 
was forged or counterfeited, is guilty of an offense. That is the sec- 
ond offense. Iil short, that iheans that any person who utters — that is, 
disposes of — ^any forged, altëred, false, or counterfeited paper, by 
way of trade, or, in other words, any person who seHs or vends or puts 
in circulation any false, forged, or altered paper of the kind described, 
with the intent to defraud the United States, and knowing the paper 
to be so forged, is guilty of ânbther and a separate offense. The 
third offense denounced by, the section is that any person , who trans- 
mits to or présents at, or causes or procures to be transmitted to or 
presented at, any office or ofîicèrôf the governm;ent of the United 
States, any deed, power of attorney, etc., in support of dr in relation to 
any account or claim, with intent to dëfraud the United States, know- 
ing the instrument used to be false, forged, etc., shallbe guilty of an- 
other offense. Now, more succirietly stated, possibly, this last offense 
involves the transmission, whether directly or indirëctly, of onë of 
thèse false papers to an office or, ofïicer of the XJhited States, with 
knowledge that it is false, forged, and with intent to defraud, the 
United States. 

The évidence in this case so far tends to show that the défendant 
prepàred, or caused to be prepared, certain papers, piirporting to be 
papers requisite and necessary to secure an additional homestead, for 
three separate persons — Mrs. Jane Smith, Mrs. Louisa May, and John 
Lee — and that the pàpets which he so çaused to be prepared, or had a 
hand in preparing, were false papers, within the meanihg of the'law, 



UNITED STATES V. FOUT. 627 

and therefore, as construed by the courts, forged papers, within the 
meaning of the section 5421. The évidence further shows that after 
he had taken the steps, or donc the acts, which, as I say, tend to show 
such conduct on his part, in the way of preparing thèse papers, he sent 
them to the witness E. M. Robards at Springfield, Mo., as an act of 
delivery to him of an assignment of the right of thèse three persons to 
an additional homestead. It appears that the original transfer by this 
lady, Mrs. Jane Smith, transferred the right to the additional home- 
stead directly to Robards; but the évidence tends to show that this 
was donc by the procurement of the défendant in this case without 
the knowledge of Mrs. Smith and in fraud of her rights. Without 
commenting on this conduct, the évidence tends to show that the de- 
fendant did what he did for the purpose of securing to himself a vendi- 
ble thing. Therefore, when he had gotten the assignment, he pro- 
ceeded to vend it — to sell it — and did so, making a contract with Rob- 
ards to deliver it to him for a certain sum of money, to wit, $300. 
Robards received this paper, and paid, by way of the usual course of 
transmission, $300 to the défendant. There is no évidence at ail 
showing that Robards and the défendant Fout had any understanding 
whatsoever in relation to any future use that was to be made of 
this paper. There was no understanding that Mr. Robards should act 
for Fout, the défendant, in transmitting the paper to a land ofïice, or 
that he should act with him in partnership, or hâve any interest with 
him, in the matter of transmitting the paper. So far as the case shows, 
the transaction between the défendant in this case and Robards ended 
entirely with the transmission of this assignment to Robards, and the 
collection of $300, which was the agreed price for the assignment of 
the right to the homestead of 80 acres of land involved in this case. 
Now, then, the question arises whether the bare making of a false 
afïidavit or false paper, which cornes within the category of papers 
denounced by this section (5421) as unlawful, and the transmission of 
them to a vendee, équivalent to the delivery of them to a vendee, is 
any évidence at ail of the transmission or causing to be transmitted of 
such a paper to the land office. This is the question. The plain lan- 
guage of the third clause of this statute seems to us to mean that the 
crime denounced by it is "the transmission or causing to be transmit- 
ted of the paper" to a land office of the United States. Now, it is 
contended that the bare fact that the défendant made the paper is in 
itself évidence that he caused the paper to be transmitted, inasmuch 
as the value of the paper ultimately depended upon its being transmit- 
ted to the land office, there to secure an entry. We are not able to 
agrée to that proposition. Of course, the paper could not hâve been 
transmitted if it had not been made. Neither could a house be burned 
if it had not been built. But it would hardly be contended that the 
construction of a house would be any évidence of the fact that some- 
body burned the house. Now, by like kind of argument, we should 
say that the bare fact that the paper was made would not be any évi- 
dence that the maker caused it to be transmitted. There would not 
be any causal connection between the act donc and the act sought to 
be proven. We think that neither the making of the paper nor the 
selling of the paper, in the fîrst instance, is any évidence of the "causing 
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to be trànsmitted or procuring to be transmitted," within the meaning 
of the act. Neither of them is the proximate cause of transmission. 
Neither do we think the bare fact they were sent to this man Robards 
would be any évidence of a transmission to the land office. Why? 
The law is now well settled that thèse assignments of additional home- 
stead rights are vendible, Hke commercial paper, certificates of stock, 
and may pass from hand to hand indefinitely. The person who has 
them has the right to présent them at the land office and hâve land 
located for him, if he so desires. They may be left in circulation, as 
a matter of trade or traffic, indefinitely. Therefore, it seems to us 
very clear that where a person transfers thèse papers to another, 
whether guilty of the initial act of fraudulently making them or not, 
he is simply exercising that power of sale or transfer which the law 
gives him a right to exercise. If this statute contained words "pro- 
cure" or "intended to procure," I think my Brother Amidon would 
agrée with me that the bare fact of making papers of this kind, which 
in order to get their fruition would hâve to be transmitted to a land 
office, would be some évidence of the intent that they should be so 
transmitted. But the statute employs no such words. That is not 
the crime denounced by the act. It is "transmitting or causing to be 
transmitted to the office." 

But there is to our minds a still stronger reason why the évidence 
sought to be introduced is not permissible. The three portions of the 
section to which I hâve called attention are found, upon critical exam- 
ination, to be entirely exhaustive of ail probable ofifenses. As I hâve 
already said, the first clause denounces as a crime the making of thèse 
faîse papers with intent to secure raoney. The next is the uttering of 
thèse papers with intent to defraud the United States. The third is, as 
stated, the transmission or causing the same to be transmitted to an 
office. Now, if the contention of the government is correct— that the 
bare fact that thèse papers were made and sold by the défendant to 
the witness Robards is any évidence of their "transmission" — Con- 
gress would be guilty of tautology in the provisions which it has made 
in thèse sections ; for ail that is now shown in this case, in our opin- 
ion, is fully covered by the second subdivision or clause of the section. 
That provides that "any person who utters any false, forged, or coun- 
terfeited paper, with intent to defraud the United States," etc. It 
must be conceded that ail that is shown in this case is the uttering of 
thèse papers ; the uttering being, as I hâve already said, in contempla- 
tion of law, the disposing of them by way of trade — the selling or 
vending of them. That is what "utter" means in connection with 
thèse statutes, as we understand it. Now, if what you claim is the cor- 
rect interprétation of the third clause of the section, Mr. District At- 
torney, there would be no sensé in the provision of the second clause. 
Ail the clauses must be so read as to give force and eiïect to each. To 
give force and efïect to each, we hold that the person who "transmits 
or causes papers to be transmitted to the land office" must be the per- 
son who is the active mover, who actually transmits or causes to be 
transmitted, who is proximately responsible for the transmission, and 
not the one who merely utters or sells the paper. 

It appearing that the government has no other évidence of transmit- 



8EAB0ARD AIK LINE RT. V. NOETH CAKOLINA B. OO. 629 

ting the papers in question than what is involved in the making of the 
papers and selling them, no case, in our opinion, is made or can be 
made against the défendant under the présent indictment. 



SEABOARD AIR LINE RY. v. NORTH CAROLINA R. CO. et aL 
(Circuit Court, B. D. North Carolina. July 2, 1903.) 

1. Kemovai, op Causes— Sep arable Controvbrsy— Formal Parties. 

In a proceeding to condemn right of way for a railroad over a portion 
of the right of way of another road which is under a lease having 90 
years to run, in which the lessee, lessor, and the original owners of the 
land are joined as défendants, neither the lessor nor the owners of the 
fee hâve any présent interest in the controversy, and they are mercly 
nominal parties, whose interests are separable from that of the lessee, 
and whose présence will not deprive the lessee of the right of removal. 

2, Same— LooAi. Préjudice— Résident and Nonbbsident Défendants. 

A défendant who is a citizen of a state other than that in which the 
suit Is brought may remove the same to a fédéral court on the ground 
of local préjudice, although there are other défendants who are citizens 
of the same state in which the suit is pending. 

On Motion to Remand to State Court. 

R. W. Winston and Manning & Foushee, for the motion. 
F. H. Busbee, opposed. 

PURNELL, District Judge. The Seaboard Air Line Railway 
filed a pétition in the state court under the state statute asking for 
a condemnation of a strip of land 15 feet wide of the right of way of 
the North CaroHna Railroad Company, Southern Railway Company, 
lessee, and what is known as "Peabody Street" in the city of Durham. 
See plat in Re City of Durham v. Southern Railway Co. (C. C.) 121 
Fed. 895. On a verified pétition of the Southern Railway Company 
the cause, on account of local préjudice and inability to get justice in 
the state court, as set out, was removed to the United States Circuit 
Court. The Seaboard Air Line Railway now moves to remand the 
cause, alleging the same was improperly removed, because there are 
other défendants than the Southern Railway Company (admitted to 
be a nonresident corporation), who are résidents of the state; that 
this is not a separable controversy, and there is no local préjudice 
against the Southern Railway Company, but it is growing in favor in 
Durham. 

The facts found in the former décision of this court must be 
taken as res adjudicata, certainly as far as this court is concerned, 
and for thèse facts a référence to the case supra is suflficient without 
repeating. The pregnant facts are that the Southern Railway Com- 
pany is entitled to the right of way under the 99-year lease, no one 

% 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. BUenbogen, 18 C. C. A. 86; Mecke v. Minerai Co., 35 
C. O. A. 155. 

^ 2. Removal of cause to fédéral court for préjudice or local influence, sec 
note to P. Schwenk & Co. v. Strang, 8 C. O. A. 95. 
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can claim the abandonment therein except the original owners o£ 
the fee or their représentatives, and that by the provisions of section 
29 of the charter of the North Carolina Railroad Company they are 
estopped by presumption to hâve executed a grant after two years, 
under the act of the General Assembly of North CaroHna. 

Is this a separable controversy? Who is interested in its settle- 
ment? To détermine this questioil the Court, if necessary, may ar- 
range the parties, and this court cannot be deprived of jurisdiction 
by an arbitrary arrangement of parties plaintifï and défendant. If 
the realparty in interest is entitled to remove and hâve his rights 
passed upon in the courts of the United States, he may remove, 
though a nominal party has no such right. Meyer v. Construction 
Co., 100 U. S. 457, 25 t,. Ed. 593; Barney v. Latham, 103 U. S. 205, 
26 L. Ed. 514; Harter v. Kernochan, 103 U. S. 562, 26 L. Ed. 
411; Wormley v. Wormley, 8 Wheat. 421, 5 L. Ed. 651; Wood v. 
Davis, 18 How. 467, 15 X. Éd. 460. 

Following this well-established rul'e, who is interested in this con- 
troversy — who should or niay be plaiptifïs, and who défendants ? It 
may be hère noted that, at the time the former décision referred to 
was rendered, a proceeding for a similar purpose, the same relief — 
a condemnation of a part of the right of way on what is known as 
"Peabody Street" — was pending in this court, entitled "The Durham 
and Northern Railroad Company [owned and operated by the com- 
plainant] v. North Carolina Railroad Company et al." Soon after 
the décision the plaintifï took a nonsuit, and this proceeding was insti- 
tuted in the name of the Seaboard Air Line Railway, seeking the 
condemnation of a part of the locus in quo for a right of way for that 
corporation. Under such circumstances, where mère nominal parties 
are joined, it will be held to hâve been done to prevent removal. 
Powers v. C. & O. R. R. Co. (C. C.) 65 Fed. 129. 

The North Carolina Railroad Company has leased ail its property, 
franchises, etc., for a term of 99 years, to the Southern Ra:ilway Com- 
pany, and this lease has been held to be vaHd. The North Carolina 
Railroad Company could not, therefore, under any circumstances, 
except upon an abandonment or surrender of the lease, hâve any 
interest in the controversy until the expiration of the lease, in 1994. 
It has no présent interest in the controversy ; only a contingent in- 
terest, and that contingency remote. It has recen'tly been held that 
when thé lessôr and lessee of a railroad are joined as parties défendant, 
the lessee, being a nonresident, may remove the cause to the courts 
of the United States. Kelly v. C. & A. Ry. Co. (C. C) 122 Fed. 286. 
It would seem, therefore, that the Southern Railway Company is at 
présent alone iilterested in the controversy, and if the other défend- 
ants are interested, which interest has not been manifested by an ap- 
pearance, as to the Southern RailWay Company it is a separable 
controversy. Is the new plaintifï in any better plight ? Is it not 
the same défendant, the Southern Railway Company, that is vitally 
interested in ïhé controversy?' 'As already decided in the case of City 
of Durham v. Southern Railway Company, by this court, the city 
of Durban^, jojiiîpd as party défendant, fias no title or interest in the 
subject-matter of this proceeding. 
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Several of the alleged heirs of the original owners of the fee are 
joined as défendants. Referring to the former décision, it will be 
seen they can hâve no interest in common with the North Carolina 
or Southern Railway Companies, but, if they hâve any interest at ail, 
it is adverse to corporations holding or claiming the easement on 
and over the realty. They are at best merely nominal parties, possi- 
bly necessary, looking to a right of way over the land after its aban- 
donment by the North Carolina Railroad Company, of which there 
is no présent prospect, after the expiration of the 99-year lease by 
that Company to the Southern Railway Company. This is too remote 
to regard them as interested in the présent controversy, and in this 
day and génération they would be more properly plaintifïs than de- 
fendants. Certainly they hâve no interest in common with the 
Southern Railway Company, are nominal parties, and would at this 
time be interested in compensation for the additional burden put upon 
the realty, should the prayer of the pétition be fînally granted, and 
the right of eminent domain exercised, by a condemnation of the 
strip of land, as asked, for a right of way on the North Carolina 
Railroad Company, lessor, Southern Railway Company, lessee's right 
of way. Thèse parties hâve not yet entered an appearance. The 
Oxford & Clarksville Railroad, as will be seen from the facts found 
in the former case, has been sold and bought by the Southern Rail- 
way Company. Under the laws of North Carolina, when one cor- 
poration is sold and purchased by another corporation, the pur- 
chasing corporation becomes vested with ail the rights, property, 
and franchises of the corporation sold. The Oxford & Clarksville 
Railroad Company hence is merged into the Southern Railway Com- 
pany, and is a mère nominal party, and, since it has no real existence, 
can hardly be said to be a necessary party. Code N. C. §§ 697, 698. 

Applying thèse principles, rearranging the parties or regarding them 
as nominal parties — necessary, perhaps — it appears the nonresident 
défendant is the only real party interested in the controversy. It is 
a separable controversy, and may be removed. Barney v. Latham, 
103 U. S. 205, 26 L. Ed. 514; Blake v. McKim, 103 U. S. 336, 26 
L. Ed. 563 ; Gudger v. R. R. Co., 87 N. C. 325 ; Simmons v. Taylor, 
83 N. C. 148, 35 Am. Rep. 56; Hyde v. Ruble, 104 U. S. 407, 26 
L. Ed. 823. This cause was removed under section 2, of the act of 
1888, 25 Stat. 435, c. 866 [U. S. Comp. St. 1901, p. 509], which pro- 
vides that "any défendant" may for local préjudice hâve his cause re- 
moved into the courts of the United States ; and this section seems 
to broaden, instead of restricting, the law. The Suprême Court has 
not settled the question discussed, but the décisions of the other 
courts of the United States are numerous. The cases cited in Moon 
on Removal, § 189, states the law to be that for the purposes of re- 
moval ail the parties on one side must be citizens of the state where 
the suit is brought, and ail the parties on the other side citizens of 
another or other states. For this, décisions in the Eighth circuit are 
cited. But even in this circuit the décisions are not uniform, while 
the decided cases in nearly ail the other circuits are to the contrary. 
After an examination of the decided cases and the reasoning thereof, 
this court cannot concur in the rule as laid down in Moon. Such 
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has never been the law or the construction of the law in thîs circuit. 
The most récent published décision on the subject — Montgomery 
County V, Cochran (C. C.) ii6 Fed. 985-1002 — is an exhaustive dis- 
cussion of the authorities on the subject, and the conclusion reached 
seems to be the proper one. A référence to this décision is deemed 
sufficient. 

But it is argued there is no local préjudice against the Southern 
Railway Company in the city or county of Durham, and for this a 
single affidavit— that of the assistant postmaster at Durham — is of- 
fered, in which it is stated on oath that there has been préjudice 
against the Richmond & Banville R. R. Company, which formerly 
operated the North Carolina Railroad Company, but there is, in the 
opinion of affiant, no local préjudice against the Southern Railway 
Company, but the Southern Railway Company stands well with the 
people of the county, and is steadily growing in favor, etc. The af- 
fidavit of the first vice président of the Southern Railway Company, 
on which the cause was removed, sets forth the local préjudice, and 
the facts upon which the belief that such local préjudice exists, and 
the inability of the défendant corporation to obtain a fair and im- 
partial trial in the state courts, is based. One affidavit is based on 
opinion; the other on facts. The court, therefore, finds as a fact 
that there is such local préjudice as is contemplated in the statut e 
for the removal of a cause to the courts of the United States. 

For the reasons stated, and others moving the court, the motion 
to remand is denied. 



WESTINGHOUSB AIR BRAKE CO. v. GHKISTIANSBN ENGINEERING 

00. 

(Circuit Court, S. D. New York. March 21, 1903.) 

1. COHTBMPT— OrDBR ImPOSIHG FiNE— SUSPENSION. 

An order Imposlng punlshment on a défendant for contempt of court 
In vlolatlng an Injunction granted by an Interlocutory decree being re- 
vlewable by appeal, Ita opération wlll not be suspended until final hear- 
ing in the case. 

On Motion for Suspension of an Order Imposing a Fine for Con- 
tempt. 

Wm. A. Jenner, for the motion. 
Fred'k. H. Betts, opposed. 

LACOMBE, Circuit Judge. There hâve been conflicting décisions 
by the Circuit Court of Appeals as to the review of an order punishing 
for contempt in disobedience of an injunction (Nassau Electric Co. 
V. Sprague Co., 95 Fed. 415, 37 C. C. A. 146; Gould v. Sessions, 67 
Fed. 163, 14 C. C. A. 366) ; but the action of the court in the most 
récent case before it (October term, 1900) indicates that the rule laid 
down in the case of Gould v. Sessions is the one which will be fol- 
lowed. In this last case an interlocutory decree had been granted 
with an injunction, and the défendant had been fined for violating the 
injunction. Upon a writ of error the court reviewed the order on the 
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merits and afErmed it. Cary Co. v. Acme Co., lo8 Fed. 873, 48 
C. C. A. 118. 

Under thèse circumstances, the application to suspend the opération 
of the order imposing fine until final hearing is denied. The order, 
however, is modified by directing that the amount of fine which it di- 
rects shall be paid to the United States, shall be deposited with the 
clerk of the court, to be retained by him until final disposition of the 
case. 



MBNBFEB et al. v. FROST et al. 

(Circuit Court, S. D. New York. May 23, 1903.) 

1 JuKrsDiCTioN OF Fedekal Couhts— Divbrsitt dp Citizekship— Réarrange- 
MENT DP Parties. 

A ifederal court is without jurisdlction on the ground of dlversity of 
citizenstiip of a suit for an accounting under a written contract, where 
the défendants are ail citizens of the same State, and one of tbem is a 
party to the contract on the same side as complainants, made a de- 
fendant only because he refused to join as a complalnant 

On Motion to Dismiss for Want of Jurisdiction. 

Kneeland, La Fetra & Glaze, for the motion. 
J. M. Coleman, opposed. 

LACOMBE, Circuit Judge. No fédéral question is involved, and 
jurisdiction can be entertained only by reason of diversity of citizen- 
ship. The complainants are citizens of Texas and Illinois. The three 
défendants are citizens of New York. It appears, however, that one 
of the défendants, Wilkinson, should be a party plaintifï, and is named 
as a défendant solely for the reason that he refuses to join in the bill. 
The suit is for an accounting upon a written contract in which the 
three plaintifïs and Wilkinson appear as parties of the first part, and 
the other two défendants as parties of the second part. The motion 
must be disposed of, therefore, as if the parties were rearranged as 
complainants and défendants in conformity to their respective in- 
terests in the controversy. When this is donc, there will be found a 
citizen of New York on both sides of the controversy, and, on well- 
settled principles, this court has no jurisdiction. 

Motion granted, 

îl. Diverse cltlzenship as a ground of fédéral Jurisdiction, see notes to 
Shlpp V. Williams, 10 0. G. A. 249; Mason v. Dullagham, 27 C. C. A 298. 
See Courts, vol. 13, Cent. Dig. §1 855, 862. 
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UNITED STATES v. RYAN et al, 
(District Court, E. D. Arkansas. July 3, 1903.) 
' No. 2,421, 

1, PosT Offich^Using Mails, to Depkaud— Elbments op Offense. 

Where the mails are used. by persons who hâve devlsed a scheme to 
defraud, and as a part of the means for earrylng out such scbeme, an 
offense Is committed under Bev. St. § 54S0, as amended by Act March 
2, 1889, c. 393, 25 Stat. 873 [TJ. S. Comp. St. 1901, p. 3696], and It is 
Immaterlal to wtom the letter was addressed or by wham mailed. 

2. Same. 

The sendlng through the mails, by persons who hâve entered Into a con- 
splracy to defraud, of letters to each other, not intended to be shown 
to the Intended vlctims, or otherwlse used In earrylng out the fraudulent 
scheme, but merely for the pUrpose of glvlng or asklng information as 
to the acts of the différent parties to the conspiracy, and to keep each 
other Informed as to Its progress, does not eonstitute an offense under 
Rev. St. § 5480, as amended by Act March 2, 1889, c. 393, 25 Stat. 8T3 
[U. S. Comp, St, 1901, p. 3696], 
8. Sahe. 

The glst of the offense under the statute Is the use of the mails as a 
materlal part of earrylng, out the scheme to defraud. 

On Demurrer to Indictment for Violation of Postal L,aws. 

W. G. Whipple, U. S. Atty. 

T. B. Wood and George W. Murphy, for défendants, 

TRIEBER, District Judge. The défendants demur to the indict- 
ment in this case, in which they are charged in fîve counts with viola- 
tions of section 5480, Rev. St.,' as amended by Act March 2, 1889, c. 
393. 25 Stat. 873 [U. S, Comp. St. 1901, p. 3696], for using the mails 
for a scheme to defraud. 

The only use of the mails charged in the indictment is that the de- 
fendants, for the purpose of defrauding certain parties named in the 
indictment and others unknown to the grand jury, made use of the 
mails, by some of the défendants sending létters through the post 
ofîice to another of the défendants, one R. H. Williams, in which they 
advise him of the progress of the conspiracy. The scheme to defraud, 
which is fuUy set out in the indictment, consisted of an intent to induce 
persons to come to Hot Springs, Ark., and bet large sums of money 
on foot races, which were to be run fraudulently, the racer on whom 
the proposed victim was to be induced to bet to lose the race. The 
schemes are what is known, in the parlance of the "underground 
world," as "fake foot races." The letters sent through the mails were 
neither addressed to nor intended to be shown to any of the victims of 
the proposed fraud, but were ail addressed to the défendant Williams, 
who was then at Hot Springs, Ark., for the purpose of keeping him 
advised of the progress made by the other défendants, who were scat- 
tered at dififerent places throughout the United States, engaged in 
finding men of means who could be induced to visit Hot Springs and 

ï 1, See Post Office, vol. 40, Cent. Dlg. | 55. 

112. Nonmallable matter, see note to Tlmmong v. United States, 30 C. C 
A. 79. 
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there be defrauded by him. The letter set out in the first count was 
written by the défendant Kiplinger, asking Williams "whether he 
is prepared to do business there. If so, he knew two parties whom 
he hopes to be able to land." The letter described in the second count 
is from the défendant Stanley, asking "whether the store is open. If 
so, Ihave got some produce to consign." In the third count the let- 
ter was from another défendant, in which he advises Williams that "he 
will be in Hot Springs on Sunday morning with the goods, a brother 
Elk." In the fifth count the letter is from the défendant Teller, in- 
forming him "that I hâve the promise of fîve thousand dollars soon 
to ship, and want the railroad tickets for them." 

The language of the statute, so far as it is material in this case, is 
as f ollows : 

"If any person having devised or intending to devise any schéma or artifice 
to defraud ♦ • * to be eflected by eitlier openlng or intending to open 
correspondence or communication with any person -whether résident within 
or outside the United States, by means of the post office establishment of tho 
United States, or by inciting such other person or any person to open com- 
munication with a person so devising or Intending, shall in and for executing 
such schéma or artifice or attempting to do so, place or cause to be placed 
any letter * * * in any post office * * * to be sent or delivered by 
the said post office establishment, or shall talie or receive any such therefrom 
such person so misusing the post office establishment shall upon conviction," 
etc. 

The contention of counsel for the défendants is that, in order to 
justify an indictment under the statute, it must appear that the letters 
sent through the mails were addressed to or received by the person 
intended by the défendants to be defrauded, and that the scheme to de- 
fraud was to be efïected, in part at least, by the use of the mails. 
Counsel rely on Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 
617, 39 L,. Ed. 667, where the court say : 

"We agrée with the défendant that three mattera of fact must be cbarged 
In the indictment and established by the évidence: (1) That the persons 
charged must hâve devised a scheme or artifice to defraud; (2) that they 
must bave intended to effect this scheme by openlng or intending to open 
correspondence with some other person through the post office establishment, 
or by inciting such other person to open communication with them; (3) and 
that, in carrying out such scheme, such person must hâve either deposited 
a letter or packet in the post office, or talien or received one therefrom." 157 
U. S. 188, 189 [15 Sup. Ot. 618, 39 L. Ed. 667]. 

As the facts of that case showed that the correspondence was with 
the person sought to be defrauded, it was unnecessary for the court 
to détermine that question, and a référence to the opinion will show 
that it was not discussed by the court, but assumed to be the law. 
This also applies to Horman v. United States, 53 C. C. A. 570, 116 
Fed. 350. On the other hand, the identical question was before the 
court in Weeber v. United States (C. C.) ()2 Fed. 740, and it was there 
held that, if the mails were actually used and were a part of the scheme 
devised by the défendants to carry out the fraud, it is immaterial to 
whom the letter was addressed or by whom mailed. It is true this 
was a décision by a Circuit Court, but, as three such eminent judges 
as Justice Brewer and Circuit Judges Caldwell and Sanborn partici- 
pated in the décision of that case, ail the judges concurring, it is en- 
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titled to the hîghest considération, practically the same as if it had been 
the opinion of the United States Circuit Court of Appeals for this 
circuit. 

The object of the law is to prevent the use of the mails for schemes 
to defraud, and whenever the scheme is intended by the parties to be 
consummated in part by the use of the mails, and was so intended 
when conceived or when carried into exécution, it is wholly immaterial 
to whom the letter was addressed, or by whom it was deposited in the 
post office. In my opinion, the gist of the ofifense under the statute is 
the use of the mails necessarily intended as a material part of the 
scheme to defraud. Do the letters set out in the indictment, or any 
of them, show that they were in any way necessary or intended by the 
parties as a part necessary to carry out the fraudulent scheme con- 
templated by them? A mère glance at the contents of the letters, 
which hâve been hereinbefore fuUy set out, shows that they were na 
part of the fraudulent scheme. They were not, as was the case in 
Weeber v. United States, supra, sent through the mails in order to be 
used in carryjng out the fraudulent scheme, nor were they intended to 
be shown to the intended victims for that purpose. They were simply 
intended to keep the défendants themselves informed as to the acts and 
progress made by the différent members to the conspiracy. This is 
not sufficient to bring the acts within the meaning of the statute. 
Horman v. United States, 53 C. C. A. 570, 116 Fed. 350; United 
States V. Long (D. C.) 68 Fed. 348; Stewart v. United States, 119 
Fed. 89, 55 C. C. A. 641. The letters set out in the indictment merely 
show that the défendants used the mails for the purpose of concocting 
. schemes to defraud, but not for the purpose of carrying them into 
eiïect, nor were they written to be used as a part of the fraudulent 
scheme. That Congress has the constitutional power to prohibit the 
use of the mails for such criminal purposes cannot be doubted, but, un- 
fortunately, it has so far failed to exercise it, and, until it does, the 
courts are powerless to interfère. 

The demurrer to the indictment îs sustained. 



KNUDSBN et al. v. BENN et al. 

(Oîreult Court, T>. Minnesota, Pifth Division. June 22, 1903.) 

1. Injonction — Labos Strikers — Intkrfbkenobs with Interstate Commerce. 
Employés ^ho hâve quit thelr employment hâve no further Interest In 
the business of thelr former employer, and no lawful rlght to Interfère 
■with such business by attemptîng to compel or induce other employés to 
leave hls service, and violate thelr contracts, by means of threats, force. 
Intimidation, violent or abusive language or persuasion; and vehere the 
business Is the handllng of property whlle In course of transportatlon, as 
a subject of Interstate commerce, and it is stopped or obstructed by such 
action on the part of défendants, the continuance of such interférence 
wIU be enjoined by a fédéral court 

In Equity. On motion for preliminary injunction. 

H. J. Grannis and Frank Hicks, for complainants. 
C. É. Adams and C. B. Miller, for certain défendants. 
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LOCHREN, J. (orally). The principles that govern this case are 
pretty well settled. Of course, there are some différences in the lan- 
guage used by différent judges in such cases, arising more from the 
varying circumstances than from any real différence in the appré- 
hension of what the law is governing cases of this kind. 

The acts hère charged constitute an interférence with interstate 
commerce, and I suppose some matters are stated mainly to show that 
it is a case over which a fédéral court has jurisdiction. As Congress 
has exclusive jurisdiction over commerce among the states and with 
foreign countries, it is therefore the duty of the fédéral courts to safe- 
guard the exercise of interstate commerce, and to see that it has pro- 
tection under the law. 

Now, there is no question but that an employé may leave the service 
of his employer without incurring liability to be required by a court 
of equity to continue in the service, even if he has contracted to serve 
for a stated length of time. A breach of such contract may give a 
right of action at law, but performance will not be enforced in 
equity. A party may leave the service of his employer, and in the 
same way an employer may discharge a servant for cause or without 
cause. When a servant leaves, or an employer discharges a servant, 
the connection of the servant with the service ceases, and this is espe- 
cially so when the employé leaves of his own accord. He has the 
right to do so if he demands higher wages, and the demands are not 
complied with by the employer. He may leave, but if he does he has 
no right to insist upon re-employment, or to take means to compel 
the employer to take him back at higher wages ; he has no further in- 
terest in the service. Whomsoever the employer may engage after- 
wards to perform the service is a matter of no concern to the former 
servant, and he has no right to interfère in the matter any longer. 
He has left the service, and the only way he can return to it is by mak- 
ing a new contract with the employer, who may receive him back or 
not, as he sees fit. He has no right to do unlawful acts, or to inter- 
fère with the business or property of the employer, to coerce or com- 
pel the employer to reinstate him or to accord him higher wages. 

The right of laborers to consult together and form unions, if they 
please, for the purpose of their own advancement and for the obtaining 
of higher wages, is conceded; and, I suppose, employers havc the 
same right to form unions for the purpose of depressing wages, if 
they shall see fit to do so. It is a voluntary matter on the one side as 
well as on the other. The employé has no more right to coerce the 
employer to give him employment at a rate which he shall name than 
an employer has to coerce a servant to work at such a rate as he shall 
détermine and dictate. 

As this case stands, thèse individual défendants are not in the em- 
ployment of the complainants. They hâve no interest in complainants' 
business, and they hâve no right to interfère with that business in any 
way. The testimony shows that they are interfering; they admit it 
themselves. They admit it to the extent that they hâve been placing 
"pickets," as they call them, to observe who is employed, and for the 
purpose of inducing such employés to leave the employment of the 
complainants. 
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Fellow wôrkmen may agrée together to leave at once the service 
of their employer; but having donc so, and being no longer interested 
in that matter, then, notwithstanding certain dicta in cases that hâve 
beett read from, it does not seem clear to me that they are acting law- 
fully when they are persuading the servants of their former employer 
to break their contracts and leave the service. It is a matter that does 
not concern them any longer. It is a matter that is apparently in- 
jurions to their former employer. It seems to me that such an in- 
terférence in a matter with whieh they hâve no rightful concern and 
which is injurious to another is not lawful. 

But, whether it be so or not, it appears in this case, without any 
dispute, that there hâve been some unlawful acts, respecting which 
some of thèse défendants pleaded guilty to an indictment charging 
them with such unlawful acts in matters complained of hère. The afïi- 
davits of police ofificers and others also show that there hâve been 
assaults and threats made by défendants who had been employed by 
the complainants in this work against new employés, and that thèse 
matters hâve been continued, and there hâve been some such occur- 
rences since the issuing of this injunctional order. 

That the moving of this freight is a matter of Interstate commerce 
there can be no question. So, in the transferring of ail freight from 
railroads to shipping in the harbor of Duluth, which is in the ex- 
tremity of the state, there must be either merchandise or articles of 
commerce coming into the state from other states or from other 
countries, or going out of the state to such other places. 

It seems to me that this injunction must be allowed, and I think 
that it may fairly extend to any interférence, not only with the em- 
ployés of the complainants, while they are at work and in places 
where they are performing service, but also to interférence with them 
by pickets, and other ways of waylaying and meddling with them 
while going to and returning from their work, and especially restrain- 
ing assaults of any kind by force or violence, or intimidation by threats 
of force or violence. 

The injunctional order issued by the court is as follows : 

"Now, therefore, it is ordered tliat you, tlie sald Bart Benn, B. Wright, 
liOuls Bye, Frank Callagtian, Frank Bodine, Mlchael Morrissey, Fred. Bixby, 
William Brown, Frank Cook, James Doyle, Thomas Dorn, Murdock Mc- 
Donald, David Wright, Harry Raymond, H. E. Pomeroy, Ole Ness, Frank 
Brandon (-whose true name Is A. M. Brandon), Local Lodge No. 64 o£ Inter- 
national Longshoremen, Marine & Transfer Workers' Association, Local 
Lodge No. 64 of International Longshoremen's Association, and ail other 
persons members o( said Local Lodge No. 64 whose names are to complainants 
unknown, défendants herein, and each of you as Individuals and as members 
of said Local Lodge No. 64, and any and ail other persons associated with 
you, or aiding or abetting you, in committing the acts and grlevances in the 
bill of complaint in this caiise set forth, be, and you are hereby, enjoined 
and commandéâ to desist and refrain from in any manner interferlng with, 
hindering, obstructing, or delaying the complainants' work, which consists 
in handllng and transferring freight from cars in the yards and at the docks 
of the Northern Paciflc Kailway Company at Duluthj Minnesota, and reload- 
ing same upon vessels at said docks, and in transferring freight from vessels 
at sald docks to the cars of sald railway Company, and the handllng of Inter- 
state and foreign commerce by complainants, their agents, servants, and 
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employés, at sald clty of DtJuth, by trespasslng In and npon the rallroad 
yards and docks of the Northern Pacific Eailway Company at Duluth, Min- 
nesota, for the purpose of compelllng or Induclng, by threats, force, Intimi- 
dation, violence, violent or abusive language, or persuasion, any employés 
of complainants to refuse or fall to perform thelr duties as such employés; 
also from compelllng or Induclng, or attempting to compel or induce, by 
threats, Intimidation, force, violence, or abusive or violent language, any of 
the employés of said complainants to leave their service; also from com- 
pelllng or attempting to compel, by threats, intimidation, force, violent and 
abusive language, any person desiring to seek employment with complainants 
to refrain from accepting employment with them; also from establlshing 
and malntalning spies and pickets of the place of vrork of complainants' em- 
ployés, and of sald employés, in, about, or adjacent to the yards and docks 
of sald Northern Pacific Eailway Company, or In or upon the streets and 
avenues of the clty of Duluth, near by and leadlng to and from said yards 
and docks, for the purpose of Induclng or compelllng, by threats, intimidation, 
violence, violent or abusive language or persuasion, any employé of complain- 
ants to fall or refuse to perform his duties as such, or for the purpose of 
interviewing employés of complainants, and inducing them not to remain In 
the complainants' employment; and the said défendants, and each of them, 
and ail persons associated with or aiding or abetting them, be, and they are 
hereby, enjoined and forbidden from congregating at or near the place of 
work of complainants' employés, or elsewhere, for the purpose of intimidatîng 
or coercîng them by threats, violence, abusive or violent language, or for the 
purpose of preventlng them from reaching complainants' place of work, or 
to retum therefrom to thelr respective bouses or boarding places; and that 
défendants, and each of them, and their associâtes, are restrained and en- 
joined from in any manner interfering with or molestlng, eitber by threats, 
intimidation, violence, abusive or violent language, any of complainants' em- 
ployés in going to or from complainants' work; and défendants, and each of 
them, and their associâtes, are restrained and enjoined from going, either 
Bingly or eollectively, to the homes or boarding houses or places of résidence 
of complainants' employés, or any of them, for the purpose of intimidatîng or 
coercîng any or ail of them to leave the employment of complainants; and the 
défendants, and each of them, and ail persons associated with them, are here- 
by restrained and enjoined from doing or committing, or threatening to do or 
commit, any of the acts or things with whleh they are charged in said bill of 
complaint" 



In re BROOM. 

(District Court, W. D. New York. June 11, 1903.) 

No. 1,235. 

1. Bankbttptct — Claims Entitlkd to Prioritt — Taxbs. 

A claim for taxes assessed by a munlclpallty against property of wWch 
a bankrupt was lessee, and which by his lease he contracted to pay, là 
not entitled to préférence of payment as taxes legally owing by the 
bankrupt, under Bankr. Act 1898, i e4a, Act July 1, 1898, 30 Stat 563, 
c. 541 [U. S. Comp. St. 1901, p. 3447], whether presented by the munici- 
pality or the lessor, the iiability of the bankrupt therefor beiug merely 
contractual. 

In Bankruptcy. On review of décision of référée. 

James Breck Perkins, for Fleur City National Bank. 
Adler & Adler, for trustée. 

HAZEL, District Judge. This îs a review of a décision of Référée 
iVan Voorhis. The facts are fully stated in the opinion of the référée. 

î 1. See Bankruptcy, voL 6, Cent. Dlg. $ 535. 



640 123 FaDBHÀtii RBFORTBR. 

The bankrupt, lessee of the Flour City National Bank", agreed m 
terms to pay the water rates and charges accruing and assessed upon 
leased premises during his ocçupancy. At the time of the filing 
of the pétition in bankruptcy the sum of $364.90 Was unpaid for such 
water rates and charges, and had been assessed against said leased 
premises situate in the city of Rochester, N. Y. The bank, owner 
of the leased property, is primarily and admittedly liable for ail taxes 
assessed thereon. It has petitioned this court for an order direct- 
ing the trustée to pay as preferred claim, under section 64(3), Act July 
I, 1898, 30 Stat. 563, c. 541 [U. S. Comp. St. 1901, p. 3447], the 
water taxes assessed on the leased premises during the ocçupancy 
of the bankrupt, and owing by him under the lease to the municipality 
of Rochester. The référée decided that under that section only such 
taxes could be legally paid by the trustée in advance of the pay- 
ment of dividends to creditors as were due and owing by the bank- 
rupt to the municipality, and that the tax in question, H the assess- 
ment for water can be classed as a tax, is against the property upon 
which the water was used in the name of the owner, and is not a 
tax against the bankrupt, The référée is right in his conclusion. 
Undoubtedly the provisions of sections iio and 473 of the municipal 
charter and the rules in force which are made a part of the contract 
for the supply of water constitute as a tax ail charges for water 
rents or rates; but such tax is a tax upon the property benefited, 
and not such a Uability as will enable a municipality to enforce the 
debt for unpaid taxes as a preferential claim against the bankrupt 
estate of a lessor. Brandenberg on Bankruptcy, p. 645. 

The only liability of the bankrupt for the taxes specified, and which 
is sought to be allowed as a preferred claim, is a contractual one 
between the bankrupt and the Flour City National Bank, and there- 
fore cannot be regarded as a tax owing from the bankrupt to any 
municipality, within the provisions of section 64(3). This section 
must be strictly construed when it would inure to the benefit of a 
particular créditer, and not to a municipality. This précise ques- 
tion was decided under the former bankruptcy act in In re Parker, 
Fed. Cas. No. 10,719, adverse to the contention of the petitioner 
herein. By section 28 of the act of March 2, 1867, 14 Stat. 517, c. 
176, ail debts due to thé United States, and ail taxes and assess- 
ments under the laws thereof, were entitled to preferential payment 
infull. The provision governing priority of payment of taxes under 
the présent act includes, among others, municipal taxes legally due 
and owing by the bankrupt. No language is employed which will 
permit the interprétation contended for by the petitioner. Assuming, 
therefore, that the municipal charter of the city of Rochester express- 
ly includes water rates, rents, or charges as within the définition and 
légal scope of the word "taxes," I am, nevertheless, of the opinion 
that the failure of the bankrupt to comply with his covenant to pay 
water rates or charges neither gave to the municipality or to the 
lessor a claim to priority of payment out of the funds of the estate 
of the bankrupt. 

Décision of the référée affirmed. 
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GEORGE ADAMS & FREDERICK CO. v. SOUTH OMAHA NAT, BANK 
OF SOUTH OMAHA, NEB. 

(Circuit Court of Appeals, Elghth arcuit April 22, 1003.) 

No. 1,821. 

1. PlBADINO — SUFFICIENCT OF PETITION — OBJECTION TO INTRODUCTION OF 

Evidence. 

Where the sufflciency of a pétition Is flrst cliallenged after answer by 
an objection to tlie introduction of évidence tliereunder, as is permitted 
by tlie Nebraslîa practice, instead of in the usual and préférable way by 
demurrer, the pleading should be liberally construed; merely technical 
defects of averment should be overloolîed, and the objection should not 
be sustalned unless there Is a total failure to allège some matter which 
is essential to the relief sought. 

2. SaMB— AVEBMBNT OF OWNBHSHIP. 

An averment that one is the owner of certain described property Is an 
averment of an ultimate fact, sueh as is permissible In good pleading, 
and It is not necessary to describe the manner In whlch the pleader be- 
eame the owner. 

3. Ohattel Mortoaob— Rbmoval and Sale op Pkopbbtt bt Thikd Pbrson— 

Action bt Mortgageb to Rbcover Proceeds. 

A pétition alleging that plaintiff is the owner of a duly recorded chat- 
tel mortgage on certain property to secure an unpaid Indebtedness, and 
that défendant wrongfully took possession of such property, removed it 
from the state, and sold it In open market for a sum less than the In- 
debtedness secured, which défendant bas converted to his own use, 
States a good cause of action on the case for the recovery of the sum so 
received, without regard to plaintlff's possession of the property or right 
of possession at the time the wrongful act was commltted. 

4. Samb— Sdfficienct of Description. 

A chattel mortgage covered 482 head of steers, two and three years 
old past, ail dehorned, and ail branded with a certain brand, and re- 
cited that ail of said cattle were owned by the mortgagor and in his 
possession on certain described promises. Eeld, it being shown that the 
mortgagor had on the promises described but 471 head of steers of the 
âges specifled, that the mortgage was valid as to ail of said 4T1 head, 
although some of them were not dehorned nor branded, the description 
being sufflclent, aided by such inqulries as the mortgage itself suggested, 
to enable a thlrd party to Identify such steers as those intended to be 
conveyed. 
6. Evidence — Copies of Documents— Estopfbl to Objbct to Competbnct. 

A défendant took the déposition of a railroad station agent, to which 
he had attached, "as a part of the déposition," copies of certain way- 
WUs from the records of the station, kept In the usual course of business. 
The déposition havlng been filed, on the trial plaintiff oEfered the copies 
of wayblUs in évidence, to which défendant made a gênerai objection, 
but without objectlng to their competency on the ground that they were 
eecondary évidence. Eeld, that they were properly admitted, in view of 
the facts that no spécifie objection was made, that défendant by his 
conduct in ofifering them as a part of the déposition in effect admitted 
their rellability and competency, and the further fact that they were of 
sueh a character that persons in the ordinary transactions of Ufe would 
not hesitate to act on the information they contalned. 
8. Appeal — Review— Erbor in Admission of Evidence. 

When convincing évidence, such as copies of records kept by a thlrd 
party in the usual course of business, which no one in the ordinary 
transactions of life would be incllned to distrust, is ofCered and admitted, 
one who invokes the aid of some technical ruie of évidence to secure « 



f 2. See Pleading, vol. 39, Cent. Dig. § 23. 
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reversai of the judgment by an appellate court on account of the admis- 
sion of such évidence should see to it that Us objection is made in due 
form and at the proper tlme, and that his exception la properly taken 
and assigned. 
7. Tkial— DiJRBCTiON OF Verdict— Evidence Considbred. 

Evidence eonsldered, ând held to justify a trial court in dii'èctlng a ver- 
dict for plaintiff on the ground that there was no material question of 
fact for submission to the Jury on which there was any substantial con- 
troversy, or npon which there -was évidence to sustain a finding for de- 
fendant 

In Error to the Circuit Court of the United States for the District 
pf Nebrasjka. 

This action was brought by the South Omaha National Bank, of South 
Omaha, Neb., the défendant In error, against the George Adams & Fredericlc 
Company, the plaintiff in error. In its complaint the plaintiff below alleged 
that on February 27, 1901, it was the qualifled owner of 157 head of steers 
then feedlng on the f arm of John R, Mannlng, In the county of Wayne in 
the State of Nebraska, by virtue of a chattel mortgage glven to the plaintiff 
by said Mannlng, who was the owner of the steers, to secure the sum of 
$25,000 loaned by the plaintiff to said Mannlng, and duly flled for record in 
the ofllce of the county clerk of said Wayne county on February 22, 1901; 
that on February 27, 1901, tne défendant below took possession of the said 
157 head of steers, at the place af oresaid, wrongfuUy, and wrongfully removed 
and sold the same and converted the proceeds to its own use, thereby deprlv- 
Ing the plaintiff of its ownership therein; that the défendant sold the steers 
for the sum of $10,917.99; that the plaintiff had suflered damages by the 
WTongful act af oresaid in tlje sum of $10,917.99, for which amount it prayed 
a judgment, with interest thereon at the rate of 7 per cent, per annum f rom 
February 27, 1901. 

The défendant below, In its answer, admitted that on or about February 
22, 1901, John R. Mannlng had executed and delivered to the plaintiff a 
chattel mortgage upon a number of steers to secure the sum of $25,000 
which was due to the plaintiff fromsaid Mannlng, but it denied that by 
virtue of said chattel mortgage the plaintiff became the qualifled owner of 
the steers mentioned in its complaint, and denied that at the tlme named in 
the plaintiff's complaint, of at any other tlme, the défendant had taken pos- 
session of any steers upon which the plaintiff had a chattel mortgage, or in 
which It had a spécial ownership, and denied that thé défendant wrongfully 
took, removed, or sold any steers upon which the plaintiff had any lien, or in 
which the plaintiff had any spécial ownership or interest. For a second dé- 
fense the défendant alleged the foUowlng facts, in substance: That on Febru- 
ary 23, 1900, the said Mannlng, who was named In the plaintiff's pétition, 
executed and delivered to the George Adams & Burke Company a note in the 
sum of $10,000, due six months af ter date, for that amount of money at that 
tlme loaned to hlm by the George Adams & Burke Company; that at the 
same tlme, to secure the payment of the note, Mannlng executed a chattel 
mortgage conveying to the George Adams & Burke Company 225 steers then 
in the possession of said Mannlng on his farm in Wayne county, in the state 
of Nebraska; that said note was subsequently and before maturity sold and 
indorsed by the George Adams & Burke Company, and that the indorsee 
thereof, by virtue of the salé, became the owner of the note, and continued 
to be the owner and holder until March 5, 1901, when it was paid; that on 
February 25, 1901, and March 5, 1901, said Mannlng, with the knowledge of 
said George Adams & Burke Company, shipped and caused to be shipped to 
Chicago, Illinois, in the name of John T. Frederick, the gênerai manager of 
said George Adams and Burke Company, 157 steers, "as one hundred and 
fifty-seven of the two hundred and twenty-five steers named and describecî. 
In the said mortgage from said John R. Mannlng to the said George Adams 
& Burke Company," and caused the net proceeds of the sale of said steers, 
to Mt'.t, the sum of $10,503.68, to be remitted from Chicago, 111., to the said 
George Adams & Burke Company at South Omaha, Neb., to be appUed in 
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payment of the aforeî5aid note of said Manning to saîd George Adams & 
Burke Company; tliat on receipt of the sum last aforesaid and of a small 
additlonal sum from sald Manning, which togetber made the full amount then 
due and owing upon sald note of said Manning to sald George Adams & 
Burke Company, the last-mentloned company paid over ail of the money so 
received to the then Indorsee and holder of said note, and then and there 
received the note, and canceled and surrendered it to John R. Manning as 
having been fulJy pald, and Ilkewise canceled the aforesaid chattel mortgage 
which was glven to seeure the payment of said note; that during the period 
aforesaid, when the aforesaid acts were dons, the said George Adams & Burlce 
Company had no notice or knowledge of any klnd whatever of any mortgage 
in favor of the plaintifif made by said Manning, and had no notice whatever 
of any daim of the plaintiff in or to any of said 157 steers; that the chattel 
mortgage referred to by the plaintiff bank in its pétition did net describe or 
identlfy any of the aforesaid 157 steers, and was so Inaccurate and détective 
in description that the fliing of said mortgage for record did not impart notice 
to said George Adams & Burke Company of any claim of the plaintiff in or 
to any of said 157 steers. The défendant admitted, however, that sald 157 
cattle were the identical cattle on which plaintiff in its pétition claîmed to 
bave a spécial ownership by vlrtue of the chattel mortgage mentioned in its 
pétition. 

At the conclusion of the trial each party requested a peremptory instruction 
In its favor. The court sustained the plaintiff's motion in that behalf, holding 
that there was no contested Issue of fact to be determined by the jury, and 
directing a verdict in favor of the plaintiff for the sum of $11,300.71, which 
was the sum that the défendant below had received for the cattle in contro- 
versy, together with interest thereon from the date of its receipt up to the 
rendition of the judgment To reverse the judgment, the défendant below 
sued out a writ of error. 

T. J. Mahoney (J. A. C. Kennedy, on the brief), for plaintiff in error. 
W. W. Morsman (H. C. Brome and A. H. Burnett, on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deUvered 
the opinion of the court. 

The défendant below filed an assignaient of errors embracing no 
less than 47 spécifications of error, but, as the case has been presented 
for review, there are two principal questions, and one or two others 
that are incidental and collatéral, to be considered and determined. 
The first of thèse questions is whether the plaintiff's pétition stated 
a good cause of action; and the second is whether the case is one 
which should hâve been submitted to the jury for its détermination. 

Relative to the first of thèse questions, it is to be observed that the 
défendant did not demur to the pétition when it was filed, but an- 
swered in the manner heretofore stated. The bill of exceptions 
shows, however, that at the commencement of the trial the défendantes 
attorney did object to the introduction of certain évidence on the 
ground that the pétition did not state a cause of action, and that he 
renewed this objection at the conclusion of ail the évidence, when he 
asked for a peremptory instruction in the defendant's favor. The 
objection to the pétition, which is urged in this court and is founded 
on certain Nebraska décisions (to wit, Hill v. Campbell Comm. Co., 
54 Neb. 59, 74 N. W. 388, and Raymond v. Miller, 50 Neb. 506, 70 
N. W. 22), is to the following effect : That the action was in trover 
for the wrongfiil conversion of 157 head of steers; that such an action 
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could not be maintained by the plaintifï unless it was entitled to the 
immédiate possession of the property; that the complaint did not 
show such possession; that the allégation that the plaintiff was the 
"qualified owner" of the 157 steers in question was a mère statement 
of a légal conclusion ; and that for thèse reasons the pétition did not 
show that the plaintiff was entitled to the possession of the steers, or 
that it had any right to sue in trover for their conversion. 

The method of testing the sufïiciency of the pétition that was prac- 
ticed in this case, by making an oral objection to the introduction of 
any évidence after a lengthy answer had been filed and the complaint 
had been treated as sufficient, is one that does not commend itself to 
the favorable considération of the court, because such a mode of attack 
often opérâtes as a surprise, besides tending to delay trials after the 
parties hâve incurred considérable expense in taking testimony and 
in procuring the attendance of witnesses, which might not hâve been 
incurred if the sufïiciency of the complaint had been tested in the 
usual way, by a demurrer. When such a mode of challenging the 
sufificiency of a complaint is adopted, the pleading in question should 
be construed liberally. Merely technical defects of averment should 
be overlooked, and objections made thereto should be overruled, 
unless they are of a substantial or fundamental character ; that is to 
say, unless there is a total failure to allège some matter which is 
essential to the relief sought. This is the rule that obtains in Ne- 
braska, in which state this case was tried, as well as the rule which has 
been sanctioned by this and other courts. Roberts v. Taylor, 19 
Neb. 184, 188, 27 N. W. 87; Marvin v. Weider, 31 Neb. 774, 48 N. 
W. 825; Johnston v. Spencer, 51 Neb. 198, 200, 70 N. W. 982; 
Glaspie v. Keator, 5 C. C. A. 474, 56 Fed. 203, 21 1 ; Rush v. Newman, 
7 C. C. A. 136, 139, 58 Fed. 158; Laithe v. McDonald, 7 Kan. 261 ; 
Whitbeck v. Sees (S. D.) 73 N. W. 915, 916. 

Applying thèse rules of construction to the pleading in question, 
we cannot assent to the view that the averment that the plaintifiE was 
"the qualified owner" of the 157 steers in controversy was a mère 
allégation of a conclusion of law, and that for that reason it should 
be whoUy disregarded. An averment that one is the owner of cer- 
tain described property is an averment of an ultimate fact such as is 
permissible in good pleading. It is not usually deemed necessary, 
when making an allégation of this sort, to describe the manner in 
which the pleader became the owner of the property, whether it 
was by purchase or otherwise. The essential fact necessary to be 
stated is that he was at a given date the owner. The plain mean- 
ing of the allégation that the plaintifï was "the qualified owner" of 
the cattle, when taken in connection with what foUows, is that the 
cattle in question had been mortgaged to the plaintifï company to 
secure an indebtedness due to it in the sum of $25,000; that this 
indebtedness had not been paid when the cattle were removed and 
sold ; and that the plaintifï's interest in the cattle was that of a mort- 
gagee. This, we think, was a sufiicient showing of an interest in the 
cattle to warrant the légal conclusion that the plaintifï had been dam- 
aged by the alleged removal of the cattle from the state and the sale 
thereof on the Chicago market. 
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Counsel for the plaintifif in error contends, however, that, even if 
the plaintifï's interest in the cattle is shown to be that of a mort- 
gagee, yet until some condition of the mortgage was broken the cattle 
were rightfully in the possession of Manning, the mortgagor, and 
that the plaintifï could not maintain an action in trover as for the 
conversion of the property. But we do not regard the suit at bar 
as an action in trover nor is it necessary to treat it as a suit of that 
character. The pétition allèges that the défendant wrongfuUy re- 
moved the cattle from the state and sold them for the sum of $io,- 
917.99, and it is this latter sum, with interest, *for which it prays 
judgment. The action may well be treated, as it is in fact, as «an 
action on the case. The plaintifï below, instead of demanding dam- 
ages for the wrongful conversion of the cattle, elected to treat the 
défendant as its debtor for the sum of money which it had realized 
by the sale of the property, whereby its lien was lost and rendered 
valueless. The question of law to be determined, therefore, would 
seem to be whether one who wrongfuUy takes possession of mort- 
gaged Personal property which is at the time in the possession of the 
mortgagor, removes it from the state, and sells it so that it becomes 
dissipated and cannot be recovered by the mortgagee, may be held 
accountable to the mortgagee in an action on the case for the money 
which he realized by the sale. We can conceive of no sufiScient 
reason why, under such circumstances, the wrongdoer should not 
be held liable to the mortgagee. The wrong committed is not 
merely a temporary interférence with the possession of the mort- 
gagor for which he alone can sue, but it consists of an act whereby 
the mortgagee's security is destroyed. When a third party wrong- 
fuUy takes mortgaged property, and so deals with it as to destroy 
the value of the mortgagee's hen, the injury which he sustains is 
not dépendent to any extent upon the inquiry whether he was or 
was not in possession of the property or entitled to its possession at 
the time the wrong was done. A cause of action exists in favor of 
the mortgagee against the wrongdoer irrespective of the question of 
possession. Goulet v. Asseler, 2.2 N. Y. 225; Cox v. Patten (Tex. 
Civ. App.) 66 S. W. 64, 67; Owens et al. v. Weedman, 82 lU. 410; 
Sedgwick on Damages, § 81. 

In the présent case the cattle were sold on the Chicago market, 
presumptively for the purpose of being slaughtered. The mortgaged 
property has therefore lost its identity, and cannot be recovered by 
the mortgagee, even if it should make the attempt. Under thèse cir- 
cumstances he doubtless has a cause of action against the one who 
has thus destroyed his lien. We fully concur in the view of the trial 
judge that the pétition disclosed a cause -of action on the case for 
the wrong in question, or at least that it contained sufScient allé- 
gations to support a judgment after verdict, and that the objection 
to the introduction of any évidence in support of the allégations of 
the pétition was properly overruled. 

Turning next to the defendant's answer, with a view of ascer- 
taining what défenses were interposed, we think it clear that the 
défendant did not plead that it was a purchaser or mortgagee of the 
cattle in good faith or a créditer of the mortgagor, in such a sensé 
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as entitled ît to protection, even if the description of the mortgaged 
property had been too defective to impart notice. When carefuUy 
analyzed, it will be observed that the défendant first denied that it 
was concerned in the wrongful removal and sale of the cattle. The 
rest of its answer was a plea, in substance, that Manning, the mort- 
gagor, shipped the cattle to the défendant 's gênerai manager, Fred- 
erick, who sold the same, and applied the money to the payment of 
an antécédent debt of Manning, which was secUred by a mortgage on 
225 steers, other^than those in controversy, which mortgage was 
executed February 23, 1900, and that the money was so applied in 
ignorance of the plaintifï's rights. The défendant did not plead 
that it was either a subséquent purchaser or a mortgagee of the cattle. 
It neither averred that it had bought the cattle in controversy or 
taken a mortgage thereon subséquent to the date of the plaintifiE's mort- 
gage, nor that it had caused the cattle to be seized subséquent to that 
date under a writ of exécution or attachment against the mortgagor 
so as to hâve become such a créditer of the mortgagor as is entitled 
to protection under Nebraska laws and the décisions thereon. Sher- 
win V. Gaghàgen, 39 Neb. 238, 250, 57 N. W. 1005; Rev. St. Neb. 
1901, c. 32, § 3188. Its sole défense was that it was not a party to the 
wrongful removal and sale o£ the steers, and upon that issue the proof 
was plenary that it 'had taken part in the removal and sale, leaving 
nothing, as respects that issue, to be determined by the jury. At 
the conclusion of the évidence, therefore, the case stood as it might 
if the controversy had been one between the plaintiff and the mort- 
gagor, inasmuch as the défendant failed to show that it had any greater 
rights than the mortgagor by virtue of its being either a creditor or 
a subséquent purchaser or mortgagee. 

Counsel for the plaintiff in error suggests, however, that the mort- 
gage in question did not create a lien, even as between the mortgagor 
and mortgagee, as respects the 157 head of steers now in controversy, 
because they were not so described in the mortgage as to be conveyed. 
Relative to this contention, it is to be observed that the mortgage 
purported to eonvey "four hundred and eighty-two (482) head of steers 

two and three years old past, ail dehorned and ail branded on 

the left hip." This was the brand, as it seems, which the mortgagor 
usually placed on his stock. It was further recited in the mortgage 
"that ail of said * * * cattle * * * are owned by said party 
of the first part, and * * * that said cattle * * * are 
* * * in the undisputed possession of the party of the first part on 
premises of said party on Sec. Nos. 27 and 28, in Tp. No. 27, range 
No. 2 E., in Wayne county, Nebraska, * * * ^^d that said party 
of the first part will forever warrant and défend the title and pos- 
session of said cattle * * * against each and every person whom- 
soever." On the trial there was testimony tending to show that a 
good many of the 157 steers which were removed and sold were not 
thus branded and dehorned. Hence it is claimed that they were not 
covered by the mortgage, even so far as the mortgagor was concerned. 
On the other hand, the plaintifï below claimed that it had established 
beyond controversy (and if certain testimony to be hereafter con- 
sidered was admissible, we think that it did so establish) that when the 
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mortgage was executed the mortgagor only had, on the farm above 
described, about 471 head of steers that were two and three years old 
past, and that among thèse were the 157 steers in controversy. The 
plaintiff below accordingly claimed that the description given in the 
mortgage was sufficient to convey the steers in controversy, although 
some may not hâve been branded and dehorned, and that they passed 
by the morigage, because such was the évident purpose and intent of 
the mortgagor. We are of opinion that this contention on the part 
of the plaintif! below is well made. In determining what property 
was conveyed by the mortgage, ail descriptive words and phrases must 
be considered, and the mortgage must be construed as a whole, so as 
to give eflfect to the intention of the contracting parties. The number 
of steers intended to be conveyed was 482 head of steers that were 
two and three years old past. They were further described as being 
steers then owned by the mortgagor and in his possession on his prem- 
ises. Thèse were ail words of description tending to identify the mort- 
gaged property, and when this description is applied to the subject- 
matter, and it appears that at the time the mortgage was drawn the 
mortgagor only had on his farm 471 head of steers two and thrcc 
years old past, to which the description could be applied, the con- 
clusion seems obvious that thèse were the cattle which he intended to 
convey, and that the misdescription of the brand on some of the steers, 
and the statement that they were dehorned, was due to inadvert- 
ence, and that the mortgagor intended to convey ail the steers then 
on his premises up to the number specified. Any other view would 
impute to him an intention to perpetrate a gross fraud. The de- 
scription of property in a chattel mortgage need only be such as will 
enable third parties to identify the property intended to be conveyed, 
aided by such inquiries with référence thereto as the mortgage itself 
would suggest; and we think that a person finding this mortgage of 
record, and finding that at the time it was drawn there were only 471 
head of steers at the place indicated, to which the descriptive language 
contained in the instrument would apply, would very naturally con- 
clude that they were the steers which the mortgagor intended to con- 
vey. Wiley v. Shars, 21 Neb. 712, 33 N. W. 418; Rawlins v. Ken- 
nard & Sons, 26 Neb. 181, 41 N. W. 1004. 

The testimony to which allusion has been made in the last paragraph 
as showing very decisively, in connection with other évidence, that 
Manning had not to exceed 471 head of steers on his premises in 
Wayne county when he executed the mortgage in question, consists 
of records kept by a railroad station agent at Carroll, Neb., near 
where Manning resided, and from which station he shipped ail of 
his cattle. The records consisted of letterpress copies of waybills 
issued to Manning by the station agent when he shipped cattle, and 
showed in détail the number of cattle shipped, the date of shipment, 
the number of the car in which the shipment was made, and the names 
of the consignor and consignée. Thèse copies of waybills were made 
by the agent in the usual and ordinary course of business, and were 
preserved in a book kept in his office. The plaintifï in error, the de- 
fendant below, caused the déposition of Acton, the station agent, to 
be taken, and the copies of the waybills in question to be produced and 
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identified by him, and attached as exhibits to the déposition which was 
filed in the cause as a part of the proofs. Moreover, when thèse 
copies o{ the waybills were thus produced and attached to the déposi- 
tion, the statement was màde by the defendant's attorney that he 
ofïered them in évidence "as a part of the déposition." Counsel for 
the plaintiff below were présent at the taking of the déposition, and 
made no objection to the waybills when they were thus offered. 

On the trial the plaintif! below, the défendant in error hère, ofïered 
those waybills, which showed the shipments of cattle that had been 
made by Manning from November 6, 1900, to about June 26, 1901, 
after which date, as it was shown, Manning had no cattle on his 
premises. Subsequently the défendant below ofïered the rest of the 
waybills which it had caused to be produced and filed, showing, in 
connection with those that had been ofïered by the plaintifif, ail the 
shipments of cattle that were made by Manning from May 7, 1900, 
to June 26, 1901. When the plaintif! ofïered the waybills in évidence 
the record shows that the defendant's attorney objected to them for 
the foUowing reasons: "As irrelevant and immaterial, not the char- 
acter of records authorized to be put in évidence, and that the péti- 
tion does not state a cause of action." 

It is argued in this court that the waybills were not admissible be- 
cause no foundation was laid for their introduction by showing why 
the originals were not produced, and because they related to trans- 
actions between Manning and the railroad company, and were "res 
inter alios acta." But no spécifie objection of this sort was made to 
the waybills in the trial court. The objection, as will be observed, 
was of the most gênerai character, and may hâve been construed by 
the trial judge as based principally, if not entirely, upon a supposed 
defect in the pétition. Objections to testimony, as we hâve hereto- 
fore said (Burlington Ins. Co. v. Miller, 19 U. S. App. 588, 591, 8 
C. C. A. 612, 60 Fed. 254, 257), ought always to be made spécifie 
when one întends to rely upon the objection on appeal, so as to chal- 
lenge the attention of the trial court to the very point on which the 
objecting party intends to rely. Again, the error said to hâve been 
committed in receiving thèse waybills is not assigned in the manner 
required by rule 11 of this court (31 C. C. A. cxlvi, 90 Fed. cxlvi), 
and we feel disposed, in a case of this sort, to enforce the rule strictly. 
Furthermore, the défendant, by its conduct in producing the waybills 
and ofïering them in évidence as exhibits to Acton's déposition, in 
efïect admitted their reliability, and gave the opposite party just 
ground to believe that they would and might be used at the trial as 
compétent testimony. Moreover, no one can doubt that thèse way- 
bills, kept as they had been, were such persuasive évidence of tlie 
facts recorded that no one in the ordinary transactions of life wocld 
hesitate to act on the information which they contained. For ali of 
thèse reasons we are of opinion that the objection made to the lad- 
mission of the waybills ought not to be esteemed tenable by this 
court. In a récent case (Fourth National Bank of St. Louis v. Al- 
baugh, Receiver [decided Feb. 23, 1903] 23 Sup. Ct. 450, 47 L. 

Ed. ), the Suprême Court remarked that "the whole tendency of 

décisions and législation is to enlarge the admissibility of hearsay. 
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where hearsay must be admitted or a failure of justice occur." When, 
therefore, convincing testimony like that under considération, which 
no one in the ordinary transactions of life would feel inclined to dis- 
trust, is offered and admitted, one who invokes the aid of some tecli- 
nical rule of évidence to secure its exclusion, and thereby suppress 
the truth, should see to it that his objection is made in due form, 
at the proper time, and that his exception is properly taken and as- 
signed, if, on account of the admission of such testimony, he expects 
to secure a reversai of the judgment by an appellate court. 

The remaining question to be considered is whether, at the con- 
clusion of ail the évidence, the trial court vi'as justifîed in directing a 
verdict for the défendant or should hâve submitted the case to the 
jury. We hâve examined the testimony with much care, and hâve 
reached the conclusion that this question should be answered in the 
afïîrmative. As the case stood at the conclusion of the trial, the only 
question of fact concerning which there could hâve been any doubt or 
controversy was whether Manning had more than 482 steers, the 
number covered by the plaintifï's mortgage, on his premises on Feb- 
ruary 20, 1901, when the mortgage was executed. The only rea- 
sonable hypothesis on which the défendant below could assert that 
the 157 steers, which it caused to be shipped and sold, were not cov- 
ered by the plaintifï's mortgage, was that Manning had more than 
482 steers on his premises at the time last stated. It is not claimed, 
however, that the 157 steers formed any part of the 225 steers that 
were mortgaged to the George Adams & Burke Company on Feb- 
ruary 23, 1900, nor would the évidence aflford any support to such 
a contention if it was made. The proof, taken altogether — that is to 
say, the testimony of Manning himself and the testimony of per- 
sons who were in his employ, and the waybills to which référence 
bas already been made — if carefully analyzed, demonstrates very 
clearly, we think, that Manning did not hâve more than 461 head of 
steers on his place on February 20, 1901, and that the 157 steers 
which the défendant caused to be removed and sold formed a part 
of that number, and were in fact covered by the mortgage. There 
was no substantial évidence, we think, such as would hâve warranted 
a jury composed of reasonable men in coming to a différent con- 
clusion, and if they had done so the trial court would hâve been war- 
ranted in setting the verdict aside. Under thèse circumstances, no 
error was committed in directing a verdict against the défendant 
Company for the amount of money that it had received on the sale 
of the 157 steers, and the judgment below is accordingly afïirmed. 
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SUPREME COTJNCIL A. L. H. v. BLÂOK. 

(Circuit Court of Appeals, Tliird Circuit June 16, 1903.) 

Nos. 27, 28. 

1. Benbpit Life Insubancb— Répudiation of Contraot by Association— 
RiGHT OF Mbmber to Rbscind and Rbcovbr Paymknts. 

Where an ineorporated fraternal beneflt association whlch has entered 
Into Insurance contracts -wlth Its members, wlthout légal rlght renounces 
such contracts by the adoption of a by-law arbitrarily reducing the amount 
payable on the same below that which it contracted to pay, and by put- 
ting such by-law Into effect by making assessments on the new ba&is 
and notifying members o£ the réduction, a member who has performed 
the cbntract on bis part, and who has not consented to such réduction, 
may at his élection treat the contract as rescinded, and sue at once to 
recover the amounts he has paid thereon. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see i2o Fed. 580. 

Frank P. Prichard, for plaintifiE in error. 

George Henderson and Charles H. Sayre, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and BUFFING- 
TON, District Judge. 

ACHESON, Circuit Judge. Hugh W. Black, having become a 
member of Royal Oak Council American Légion of Honor, received 
from the Suprême Council American Légion of Honor, a corporation 
existing under the laws of the state of Massachusetts, a benefit cer- 
tificate, dated March 31, 1888, showing the contract between him 
and the Suprême Council American Légion of Honor, and whereby 
the latter agreed to pay to Margaret A. Black, the wife of Hugh W. 
Black, $5,000 upon satisfactory proof of his death, subject to certain 
specifîed conditions. 

Black paid ail the assessments (amounting to the sum of $3,692.40) 
called for under the contract, and otherwise complied with its terms, 
until the corporation, without his consent, in August, 1900, adopted, 
and on October i, 1900, proceeded to put into effect, an amendment 
to its by-laws, providing as foUows : 

"Two thousand dollars shall be the highest amount paid by the Order on 
the death of a member, upon any benefit certlflcate heretofore or hereafter 
issued." 

On October i, 1900, Black was ofHcially notified in writing that an 
assessment (based upon the amended by-law) had been called, the 
notice on its face containing this mémorandum: "Policy, two thou- 
sand dollars." By letter of October 31, 1900, Black gave the corpo- 
ration the following notice : 

"I therefore notify you that as the amendment Is illégal and violâtes the 
contract made by the Order wlth me and was made without my consent, I 
décline, for thèse reasons, to pay the assessment above mentloned; and shall 
conslder that there has been a breach of the contract of Insurance on the 
part of the Order." 
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On March 28, 1901, Black brought this action in the Circuit Court 
against the Suprême Council American Légion of Honor to recover 
the amount of the assessments paid by him to the défendant, with 
interest. Pursuant to a stipulation, the case was tried by the court, 
and the finding was in favor of the plaintifï for the moneys Black 
had paid to the défendant under the contract, with interest from the 
date of suit ; and, accordingly, judgment was entered for the plaintiff 
for $4,053.03. 

The counsel for the plaintifï in error in their brief assume that the 
assignments of error "practically raise two questions," which they 
State thus: 

"First. Did the passage of the by-law of 1900, which under the décisions 
of this court was a void and unreasonable by-law and not binding on the 
members, constitute such an anticipatory breach of the plaintifî's contract 
that he could for that cause alone sue for money damages as upon a broken 
contract? 

"Second. If the passage of the by-law of 1900 was such an anticipatory 
breach, was the plaintiff entitled to recover as damages therefor, not the 
value of the contract or the loss to plaintiff at the time of breach, but the 
considération paid by plaintiff as if paid under a contract void ab initio?" 

Before proceeding to a discussion of the law of the case, certain 
facts disclosed by this record are to be noted. More was done hère 
than the mère passage of the amended by-law of 1900. The corpora- 
tion put the amended by-law into opération. Calls for assessments 
were made upon the new basis. The officiai notification to Black 
treated his insurance as reduced from $5,000 to $2,000. Black had 
received no "sick or disability benefîts." No payment of any nature 
had been made by the corporation on its certificate. Black had re- 
ceived nothing of value. The partial performance of the contract 
had been altogether on his part, to wit, the payment by him to the 
corporation of assessments as called. The défendant was incorpo- 
rated for the purpose, inter alia, of establishing "a benefit fund from 
which, on the satisfactory évidence of the death of a member of the 
order, who has complied with ail its lawful requirements, a sum not 
exceeding five thousand dollars shall be paid to the family, orphans, 
or dependents, as the member may direct." In addition to such 
"benefit fund," the défendant, by the statutes of Massachusetts, was 
authorized to "create, coUect, maintain, disburse and apply an emer- 
gency fund in accordance with its by-laws," to be "invested in securi- 
ties in which insurance companies are allowed by law to invest their 
capital." On October i, 1900, the date when the defendant's amend- 
ed by-law was put into effect, the defendant's emergency fund amount- 
ed to the sum of $414,937.21. The défendant corporation, it will be 
perceived, carried on the business of a fraternal insurance society, 
and it had large assets for its gênerai purposes. 

Now, as was pointed out by the Circuit Court of Appeals for the 
Sixth Circuit in Suprême Council American Légion of Honor v. 
Orcutt, 119 Fed. 682, 686, when this incorporated bénéficiai associa- 
tion "enters into contract relations with its members, it assumes 
obligations which become subject to the rules and principles which 
govern contracts in gênerai." Let us then turn to the décisions hère 
apposite. 
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In Roehm v. Horst, 178 U. S. i, 13, 20 Sup. Ct. 780, 44 L. Ed. 
953, the Suprême Court of the United States, upon a review of the 
cases, American and English, relating to anticipatory breaches of an 
executory contract by a refusai on the part of one party to it to per- 
form it, approved as reasonable the rule laid down in Hochster v. 
De La Tour, 2 El. & Bl. 678, namely, that a party to an executory 
agreement may, before the tiroe for executing it, break the agree- 
ment either by disabling himself from fulfilling it or by renouncing 
the contract, and that an action will lie for such breach before the 
timç for the fulfillment of the agreement. In delivering the opinion 
"of the Suprême Court, Chief Justice Fuller quoted with approval 
what was said in Johnstone v. Milling, L. R. 16 Q. B. Div. 460, 467, 
by Lord Esher, Master of the Rolls, who put the principle thus : 

"When one party assumes to renotince the contract, that is, by anticipation 
refuses to perform it, he thereby, so far as he is concemed, déclares his in- 
tention then and there to rescind the contract. Such a renunciation does 
not of course amount to a rescission of the contract because one party to a 
contract cannot by himself rescind it; but by wrongfully making such a re- 
nunciation of the contract he entitles the other party, if he pleases, to agrée 
to the contract being put an end to, subjeet to the rétention by him of his 
right to bring an action in respect of such 'wrongful rescission. The other 
party may adopt such renunciation of the contract by so acting upon it as 
to déclare that he too treats the contract as at an end, except for the purpose 
of brlnglng an action upon it for the damages sustalued by him in consé- 
quence of such renunciation." 

We see no reason why this principle is not applicable to the présent 
case. The renunciation by the défendant of its insurance contract 
was most clearly manifested, first, by the adoption of the amended by- 
law, and then by its subséquent course of conduct in putting the 
amended by-law into efïect and undertaking to reduce Black's in- 
surance. To escape the conséquences of its deliberate and unequiv- 
ocal répudiation of the contract, the défendant, when sued by Black, 
cannot be heard to assert its inability to annul the contract. Roehm 
V. Horst, supra ; Moorhead v. Fry, 24 Pa. 37. In the latter case the 
court said : 

"It will not do to aver the inability of Nelson to set aside the contract as 
a reason why the attempt to do so will not authorize Fry to treat it as 
rescinded and recorer for his labor upon a quantum meruit." 

In Ballou et al. v. Billings, 136 Mass. 307, 309, it was held that =f 
one party to a contract, which has been partly performed by payment 
of money by the other party, totally répudiâtes it when the other party 
is not in default, the latter may rescind the contract, and maintain an 
action to recover back the money paid by him. The court there 
pointed out that the défendants derived their right to keep the money 
only from the contract which they had repudiated, and added : 

"Rescission, or avoidance properly so called, annihilâtes the contract, and 
puts the parties In the same position as If it had never existed." 

The défendant in the case before us having wrongfully renounced 
its contract, we think that, upon principle as well as upon authority, 
Black had the option to treat the contract as rescinded, and the right 
to sue immediately to recover back the moneys he had paid on the 
faith of the contract. 
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The foîlowing passage from Niblack on Bénéficiai Societies, p. 522 
(2d Ed.) is well sustained by décisions of the courts: 

"Sec. 280. Wben a mutual beneflt society bas refused to receive from the 
member tbe amount of tbe assessment on bis certificate, basiiig sucb refusai 
on the ground tbat tbe rigbts of tbe member had been forfeited by the non- 
payment of the assessment at the tlme stîpulated for its payment, the mem- 
ber, if the refusai is wrongful, bas an élection of remédies. He may, if it 
be practicable under the plan of paying assessments, tender the assessments 
as they become due until the certificate is payable, and then bis beneticiar.v 
may recover the amount provided for therein in an action on the contract. 
He may, in an action for tbe rescission of the contract, recover back the as- 
sessments paid, witb interest; or he may maintain an action to obtain a de- 
cree ordering that the certificate be contlnued in force and recognized as valid 
by the society." 

In Fawcett v. Iron Hall, 64 Conn, 170, 192, 29 Atl. 614, 621, 24 
L. R. A. 815, the court said: 

"The performance on its part of the contract of the order with the certificate 
holders having, by its fault, become impossible, each of thèse had the right 
to elect whether to treat tbe contract as rescinded and demand a return of 
what he had paid In on it, or to treat it as in force and claim the damage 
resulting to him from the corporation having put itself in a condition Incom- 
patible with the fulfillment of its engagements." 

In Ellis V. Alta Friendly Society, 16 Pa. Super. Ct. 607, it was de- 
clared that where a person has been wrongfully excluded from mem- 
bership in a bénéficiai association he has an élection of remédies, and 
that if no benefits hâve been received he may treat the contract as 
rescinded, and sue lo recover back the money paid under it. 

In People's Mutual Insurance Fund v. Bricken, 92 Ky. 297, 17 S. W. 
625, the court said: 

"The appellees declining to surrender thelr certificates for new Insurance 
or to sell them, or to pay the assessments under the endowment System, 
their membership vs^as declared forfeited. They brought thèse actions to re- 
scind their contract witb the appellant, and to recover back the dues paid 
by them. It seems to us that their cause is just. They had binding con- 
tracts with the appellant, which the appellant had no power to change or 
abandon without their consent" 

It was accordingly held that there was a breach of contract on 
the part of the corporation, which absolved the appellees from ail 
obligation on their certificates, and entitled them to recover back the 
considération they had paid thereon. 

According to the clear weight of authority, if an Insurance company 
wrongfully cancels a policy, or otherwise wrongfully renounces the 
contract, the insured may, at his élection, treat the contract as rescind- 
ed, and recover back ail the premiums he has paid. Braswell v. The 
American Life Insurance Ce, 75 N. C. 8; McKee v. Phcenix Life 
Insurance Co., 28 Mo. 383, 75 Am. Dec. 129; McCall v. Same, 9 W. 
Va. 237, 27 Am. Rep. 558 ; True v. Bankers' Life Association, 78 Wis. 
267, 47 N. W. 520; Van Werden v. Assurance Society, 99 lowa, 
621, 68 N. W. 892; The Union Central Life Insurance Co. v. Pottkor, 
33 Ohio, 459, 466, 31 Am. Rep. 555. 

In the latter case the Suprême Court of Ohio, after citing authorities 
to sustain its ruling, said : 
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"And upon princîple how stands tbe case? The plaintiff in error, by an 
act willfully wrongful, lias declared Its Uability as an insurer terniinated 
by a forf eiture of tbe pollcy, and refuses any longer to carry the risk assunaed 
by the terms of Its contract. And this it does before any loss bas arisen to 
itself, or any beneflt has been derived from the risk to the insured. The 
partial performance of the contract has been wholly on the part of the in- 
sured, and has consisted only in the payment of premiums. They bave, so 
far, received nothing of value from the company which it might be against 
equity or good conscience to retaln. They are in no better condition than 
they wonld be if no policy had been issiied. If the company receives no 
compensation for the risk which it carried for several years, tliis resuit is 
attributable only to its own willful default." 

The established rule in Pennsylvania is in harmony with the fore- 
going décisions. American L,ife Insurance Co. v. McAden, 109 Pa. 
399; I Atl. 256; Kerns v. Prudential Insurance Co., Il Pa. Super. Ct. 
209. In the former of thèse cases the insurance company, without 
justification, having declared the policy forfeited, the Suprême Court 
of the State held that the insured had the right to rescind the contract 
and recover back the premiums paid, with interest from date of de- 
mand. And the court said : 

"In the case at bar, the rights of the parties under the contract of insur- 
ance had attached, but the plalntifCs had never received any actual beneflt 
from it. They may in some sensé, perhaps, be said to hâve enjoyed the 
protection which the policy afforded In the event of the husband's death, 
but, as that event dld not oecur, the policy has as yet been of no appréciable 
actual advantage to the plaintifCs, and no real disadvantage to the défend- 
ant. The parties, for anything that appears, upon the plaintlffs' recovery, 
• are placed precisely in the same situation they were in before the contract 
was made; for although the company earrled the risk, and the plaintiff, 
Mary F. McAden, at ail times during the continuance of the contract, upon 
the hapi)ening of the event provided against, was entitled to the indemnity 
it secured, yet the company has paid nothing and the plaintiff has received 
nothing. As In the case of any other contract, the parties were each entitled, 
during its continuance, according to Its terms." 

We agrée with the court below that the judgment in the case of 
Lovell V. St. Louis Mutual Life Insurance Co. et al., m U. S. 264, 
4 Sup. Ct. 390, 28 L. Ed. 423, is not in conflict with the décisions of 
the courts of Pennsylvania hereinbefore cited. The facts in Lovell's 
Case were peculiar and complicated. It is, however, enough to say 
that, in the exercise of a right which the policy gave him, Lovell had 
surrendered his policy for the purpose of having it exchanged for a 
paid-up policy. But both he, and the company's agent to whom he 
deli\»ered the policy to be transmitted to the home office, acted under 
a mutual mistake as to what Lovell was entitled to receive in exchange. 
The court, however, held that the company was chargeable with 
notice of the understanding upon which the surrender had been made 
to its agent, and if it did not agrée thereto the company should hâve 
notified Lovell. The court, then, holding that Lovell was in no de- 
fault, and had forfeited none of his rights under the policy, decided 
that "the amount to which the complainant is entitled is what is called 
and known in the life insurance business as the value of his policy 
at the time it was surrendered, with interest, less the amount of his 
premium note, which should be surrendered and canceled." The bill 
there was not in disalïîrmance of the contract, as is the suit hère. 
Moreover, not only do the two cases difïer in their facts, but Black's 
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benefit certificate, so far as appears, had no surrender value whatever, 
We are of opinion that this case was rightly decided by the Circuit 
Court, and, finding no error in the record, the judgment is affirmed. 



BALTIMORE & L. EX. CO. v. STEEL EATL SUPPLY CO, 

(Circuit Court of Appeals, Third Circuit June 22, 1903. 

No. 11. 

1. Sale— CoNTRACT por Delivery on Board Cars — Rbsponsibihtt fok De- 

LAT IN FURNISHING CaHS. 

Plaintlff sold to défendant the old rails to be taken up from its rall- 
road, to be shipped as soon as tbe new rails were laid, "delivered f. o. b. 
Pennsylvanla Raiiroad cars Baltimore and Lehlgh Junction." Two ship- 
plng orders were given by défendant, covering part of the rails. The 
first was promptly filled, and, on reeeipt of the second, cars were at 
once ordered and were loaded as fast as received, but there was a de- 
lay on the part of the raiiroad Company In fumishing the cars, of which 
fact défendant was advised. Helât, that under the contract plaintlff was 
not bound to furnish the cars nor responsible for the delay, and, It 
being shown that it did ail in its power to obtain the cars promptly, that 
ît was not chargeable with a breach of the contract which warranted 
défendant In canceling the same, or in refusing to order or accept fur- 
ther shipments. 

2, Samk — Cancellation of Contract. 

PlaintifE's failure to reply to a proposition made by défendant for a 
cancellatlon of the contract until five weeks after it was received did not 
operate as an acceptance of such proposai. 

8. Same — Breach dp Contract bï Purchasbr— Measdrb of Damages. 

Plaintlff was bound only to exercise reasonable diligence in selling the 
rails after refusai by défendant to accept further shipments, and was 
entltled to recover from défendant the différence between the price so 
obtalned and the contract priée. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Leoni Melick, for plaintifï in error. 

Charles L,. McKeehan and Richard C. Dale, for défendant in error. 

Before ACHESON and DAELAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

ACHESON, Circuit Judge. This was a suit brought by the Bal- 
timore & Lehigh Railway Company against the Steel Rail Supply 
Company to recover damages for the refusai of the défendant to ac- 
cept a lot of old Steel rails, etc., which the défendant had bought from 
the plaintlff. On the 26th day of Pebruary, 1900, thèse parties en- 
tered into two written contracts. By one of the contracts the defe:nd- 
ant sold to the plaintifï about 5,000 tons of new steel rails, shipments 
thereof "to be completed by May 3ist, 1900." By the other contract 
the plaintifï sold, and the défendant purchased, the old steel rails 
which were to be taken up from the plaintiff's road, the same being 
about 46 miles in length, and having a junction with the Pennsyl- 
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vania Railroad in the city o£ BaltimQre, the contract provîding as 
foUows: 

"Shipment to be made durlng June and July next, or as soon as your new 
rails are laid. Prlce: Ttventy two dollars and fifty cents (22.50) per ton 
of 2240 Ibs. dellvered f. o. b. Pennsylvania Railroad cars, Baltimore and Le- 
hlgh JuDction, Baltimore, Md." 

The shipment of the new rails was not completed until June 30th. 
They were in position on August 23d, and a train was run over them 
on that day. A schedule of trains over the new rails went into efïect 
on August 26th. In so far as the contract in suit was executed, the 
course of business pursued was this : The défendant sent to the plain- 
tifif written shipping orders stating the quantity of rails to be shipped, 
the destination, and other particulars. Only two shipping orders, 
however, were given. The first shipping order was for loo tons, and 
was sent on July 26, 1900. This order the plaintifif promptly fiiled 
by taking up a thjrd or extra rail, which had been in former use, and 
(with the defendant's consent) sending thèse rails in wagons to the 
vesseï of a transportation line. On August 21, igoo, the défendant 
sent to the plaintifif the second shipping order, which embraced 189 
tons. It appears that immediately, on the receipt of this shipping or- 
der the plaintifï placed an order with the Pennsylvania Railroad Com- 
pany for cars for the shipment of thèse 189 tons of rails. There was 
great delay on the part bf the railroad company in furnishing the cars 
thus called for, the reason forisuch delay assigned by the railroad 
company being the scarcity of cars. The proof is that the plaintifï 
made daily demands on the Pennsylvania Railroad Company for cars 
to make the shipment. The first two cars received by the plaintiff 
under its réquisition came on August 3ist, and thereafter at intervais, 
and on varions days, the railroad company furnished to the plaintiff 
the rest of the cars for the shipment of the 189 tons of rails, the last 
car being received by the plaintifï on September i8th. There was 
évidence to show that the plaintifï promptly loaded tbe rails upon the 
cars as the latter were received, and returned the loaded cars to the 
Pennsylvania Railroad Company without any unnecessary delay. The 
défendant never gave to the plaintifï any further shipping instructions 
after the shipping order of August 2ist. Mr. Neu, an officiai of the 
défendant company, was a witness on its behalf, and on cross-examina- 
tion testifîed thus: 

"Q. You did not expect them to take thèse rails and dump them down on 
the platform o( the Pennsylvania Railroad station, did you? A. We ex- 
pected them to load them. Q. Bxpected them to load them after they got 
the order from you.? A. Yes, sir. Q. With directions as to where they should 
go? A. Tes, sir. Q. You only gave them two orders, and nothlng more? A. 
That Is ail we gave them." 

On September loth, Mr. Neu, the défendant company's treasurer, 
visited Baltimore, and saw, at the plaintifï company's office, Mr. Shinn, 
the plaintifif's assistant manager, to whom he complained of the delay 
in the delivery of the rails. He was informed by Mr. Shinn that the 
delay was due altogether to the fact that the plaintifï was unable to 
get cars from the Pennsylvania Railroad Company. Mr. Neu himself 
admits that this explanation was given to him. Mr. Shinn testifies : 
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"We were prepared on September lOth to complète delivery of ail the raila 
as fast as they could be loaded, as fast as cars were furiijshed and they 
conld be loaded on the cars. Mr. Neu was told that by myself on that date." 

Mr. Neu suggested to Shinn a cancellation of the contract, and then 
and there Neu wrote and signed a paper (in the form of a letter) em- 
bodying his proposai, of which the following is a copy : 

"Baltimore, September lOth, 1900. 
"W. A. Moore, Esq., General Manager, B. & L. R'y Co. 

"Dear Sir: Eeferring to the contract made between us and your Company, 
dated Feb'y 28th, whereln we agreed to purchase a lot of relaying 40 Ib. 
Steel rails and spliced bars, it Is agreed between us by mutual consent that 
we, the Steel Rail Supply Company, cancel this contract with your company, 
for said material, with the exception of the 189 tons now loading, which we 
agrée to take, and release your Company from any loss or damages we may 
hereafter sustain on account of non-delivery of this material. 

"The Steel Rail Supply Company. 
"Wm. F. Neu, Treas." 

Later on the same day Mr. Neu saw and conversed with Mr. Moore, 
the plaintifif company's gênerai manager. Mr. Moore testifies that 
Mr. Neu showed him "a paper which he [Neu] had drawn up, mu- 
tually canceling the contract for the delivery of old rails and fasten- 
ings," and that he [Moore] "positively refused to sign the agreement." 
Mr. Moore explained to Mr. Neu that the delay in delivering the rails 
was because the plaintiff could not get cars from the Pennsylvania 
Railroad Company. Moore testifies that he informed Mr. Neu he 
had made repeated requests for cars which had not been furnished, that 
there were then several cars of old rails in the plaintifï company's 
junction yard waiting to be loaded on the Pennsylvania Railroad cars, 
and that he "was making and would continue to make every efïort to 
complète the delivery." Mr. Neu gave his letter of September loth 
to Mr. Shînn, who turned it over to Mr. Brown, the président of the 
plaintifï company. Mr. Neu testifies that Shinn told him that Mr. 
Brown would not be in the city until Thursday, September I3th, "and 
on Thursday he would answer my letter or confîrm my letter." This 
Mr. Shinn dénies, and he testifies that what he said was, "probably 
we will be able to give you an answer on the I3th — give you some re- 
ply." On September I7th the défendant sent the following letter to 
Mr. Moore, the plaintifï's gênerai manager : 

"New York, Sept. 17th, 1900. 
"W. A. Moore, Es(î., Gen. Mgr. Baltimore & Lehlgh R'y Co. Baltimore, Md. 

"Dear Sir: Eeferring to the letter written you by our Mr. Neu, when in 
Baltimore on the lOth inst., and which letter you were to confirm to us by 
the 13th Inst, not hearing from you we of course assume that the balance 
of this contract bas been cancelled with the exception of the lot of 189 tons 
for which we hâve already given you shlpping instructions. Be good enough 
to hurry forward the balance of this lot, sending us shlpping documents, 
when we will pay for same, and this will close the transaction between us. 
"Awaitlng your further advlces, we are yours very truly, 

"G. H. Humphreys, Pt." 

On October I7th, Moore wrote to the défendant a letter, of which 
the following is a copy : 

"October 17th, 1900. 
"Steel Rail Snpply Company, 100 Broadway, New York. 

"Dear Sir: Referring to yours of September 17th, in which you say that 
the proposition made by your Mr. Neu was to be conflrmed on the 13th of same 
123 F.— 42 
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month. I know nothing of any promisefl confirmation on the 13th. Tou 
were told that the Président would nqt return until tbe 13th p£ September 
wlien tlie matter would be laid beforè hirù, but nothing was sàid about con- 
firmation of your proposai to eancel contra et Tliis is a matter upon which 
the. Président alone could pass. As the Président déclines, to accède to your 
proposition, I now advise you that -we are ready to deliver this rail f. o. b. 
P. E. E. cars as per terms of contrabt and to further aak that you malte 
immédiate disposition of same. 

"Youra very truly, W. A. Moore, Gen'l Mgr." 

Several other letters subsequently passed between the parties, which 
we do not think it necessary to quote at large. In that correspond- 
ence the défendant took and adhered to the position (as stated in its 
letter to the plaintiff of October içth) that "the contract is absolutely 
canceled, as you could not make delivery to us in accordance with our 
contract with you.'' The plaintifï subsequently sold the rails, the sale 
resulting in a loss, and 'this suit was then brought. 

The court gave very full instructions tô the jury as to the rights and 
obligations of the parties under the contract, and left to the jury the 
question whether or not the plaintifï had fulfiUed its obligations with 
respect to the two shipping orders which the défendant had given, 
and instructed the jury that unless the plaintifï had dorie so it could 
not recover. The défendant asked the court to charge the jury "that 
under ail the évidence in the case the verdict must be for the défend- 
ant." This point the court reserved. The jury rendered a verdict in 
favor bl the plaintifï in the sum of $81798.00, "the court reserving the 
question whether there was any évidence to go to the jury in support 
of the plaintifif's case." Afterwards, the court (without filing an opin- 
ion) entered judgment in favor of the défendant non obstante veredicto. • 
To that judgment the plaintifï sued out this writ of error. 

It is clear to us that the défendant was not entitled to an affirmance 
of its request for binding instructions in its favor. There was, we 
think, abundant evidendè to show the plaintifï's readiness and ability 
to perform its contract. The plaintifï had not boiind itself to furnish 
cars for the transportation of the rails and fastenings sold to the de- 
fendant. Its obligation was to deliver f. o. b. Pennsylvania Railroad 
cars, Baltimore & Lehigh Junction. Under such a stipulation it is 
ordinarily the duty of the pufchaser to provide the cars. Kunkle v. 
Mitchell, 56 Pa. 100: Hocking v. Hamilton, 158 Pa. 107, 27 Atl. 
836. The court, howeVer, did not apply that principle hère, but laid 
down a rule more favorable to the défendant. In view of the practical 
interprétation the parties had put ùpdh the contract by their acts, the 
court charged the jury that the plaintifï was bound to make applica- 
tion to the Pennsylvania Railroad Company for cars when it got ship- 
ping instructions from the défendant. Certainly the plaintifï could 
not Call upon the Pennsylvania R,ailroad Company for cars until it had 
received from the défendant shippiiig orders giving the destination of 
the rails and naniing the consignée. Now the verdict indicates that 
the jury found that, in respect to the two shipping orders which were 
given, the plaintifï was in no fault, but fulfilled its entire obligations. 
There was ample proof to warrant such finding. It is conceded that 
the défendant gave no other shipping orders. The défendant in error 
is in no position to succfessfully urge that it had no notice of the plain- 
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îiff's reaciiness to make further shipments, for this record contains 
positive and uncontradicted évidence that on September lo, 1900, at 
the interview in Baltimore, Mr. Shinn, the plaintifï's assistant man- 
ager, informed Mr. Neu, the defendant's représentative, that the plain- 
tif? was prepared to complète delivery of ail the rails as fast as cars 
were furnished. Mr. Neu's letter of September loth was nothing 
more than a proposai on the part of the défendant to cancel the con- 
tract upon certain specified terms. To give the proposai effect, ac- 
ceptance by the plaintiff was essential. The annulment required the 
mutual consent of the two parties, the same meeting of rainds as 
was necessary to make the contract. Mr. Shinn dénies that anything 
was said about confirmation, and testifies that he made no promise to 
return an answer on September I3th. Mr. Moore, to whom the letter 
was addressed, testifies, withont contradiction, that when Mr. Neu 
presented the paper to him he positively refused to sign it. The de- 
fendant was not justifîed in assuming, as it did in and by its letter to 
Mr. Moore of September I7th, that the contract was canceled. The 
plaintiflf had a right to take time to consider the defendant's ofifer to 
cancel. The plaintifï's efïort to find a purchaser to take the rails was 
explained as having been made with a view of relieving the défendant 
if such purchaser could be found. Under ail the évidence we cannot 
affirm the proposition, which the défendant in error présents to us, 
that "the ■ plaintifif's silence from September loth to October I7th 
shows an abandonment and rescission of the contract." We do not 
see how the court could hâve withdrawn the case from the jury by 
giving the peremptory instruction the défendant requested, and, the 
verdict being in favor of the plaintifï, it was error for the court to enter 
judgment in favor of the défendant. 

The suggestion that the damages were assessable as of September 
17, 1900, and therefore that, under the évidence as to the market price 
of rails at that time, the plaintifï suffered no damage, is without merit. 
The court charged the jury that, upon finding that the contract was 
at an end, the plaintifï was bound to dispose of the rails for the best 
price that could fairly and reasonably be obtained, and to exercise rea- 
sonable and proper care and diligence in selling. Thèse instructions, 
we think, were correct, and it does not appear that they were disre- 
garded by the jury. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court with direction to enter judgment in favor of the 
plaintifï upon the verdict. 



POOTE V. ANDERSON. 

(Circuit Court of Appeals, Third Circuit June 16, 1903.) 

No. 26. 

1. Corporations— Action to Charge Stockholdee— Proof to EsTABa,iSH Re- 
lation. 

An entry of the name of a person in tlie stoekbook of a bank as a stiare- 
hoMer, witliout proof of knowledge, assent, or conflrmatory act on liis 
part, is not sufEcient to establish the relation to charge his estate after 
his death with a statutory liability as a stockholder. 
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In EiTor to the Circuit Court of the United States for tlie Eastern 
District of Pennsylvania. 

Howard W. Page, for plaintiflf in errer. 
E. Spencer Miller, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and BUFFING- 
TON, District Judge, 

BUFFINGTON, District Judge. In the court below the plaintifï 
in error, George T. S. Foote, a judgment créditer of the Howard State 
Bank, a corporation of Kansas, brought suit against Joseph Anderson, 
executor of Eber Anderson, an alleged holder of 135 shares of its 
stock, to enforce a shareholder's double liability imposed by a statute 
of that State. The défense was that Eber Anderson was not a stock- 
holder. At the conclusion of the testimony on the part of the plain- 
tiflf a compulsory nonsuit was entered, the refusai of the court to take 
which oflf is hère assigned for error. 

Examination of the testimony shows the case turns on the question 
whether the entry by the bank of the name of the décèdent in its 
stockbook as a shareholder constitutes as against him évidence of 
ownership. The proofs were that in 1886, when the capital of the 
bank was $50,000, décèdent owned 10 shares of its stock; that while 
the bank was solvent thèse shares were returned to it, were marked 
canceled, and were found in the book ofïered in évidence. It was also 
shown that the bank was subsequently reorganized by increasing its 
capital to $100,000, and certificates of stock to that amount issued; 
that it was again reorganized by increasing its capital to $150,000; 
and that subsequently it was reorganized as a corporation of Missouri 
with a capital of $150,000. At each of thèse reorganizations the 
former certificates were marked canceled. Other than the entries 
contained in the stockbooks of thèse reorganized issues, there was no 
proof that Anderson owned any stock except the original 10 shares, 
which, as noted, were canceled and surrendered during the sdvency of 
the bank. No évidence was shown that he participated in any of thèse 
changes of capital. Lambert, the only witness called by the plaintiflf 
to prove decedent's ownership, testified, "Ail the knowledge I hâve 
of the stock that Eber Anderson held in this corporation, outside of 
the one thousand dollars I sold him individually, is the records en- 
tirely." The decedent's executor was called by the plaintiflf, and 
proved that in his effects he found no évidence or référence of any 
kind to ownership of stock. There was proof Anderson had at one 
time acted as a director, but the witness was unable to fix the time as 
being other than during his holding of the original 10 shares. It was 
also showij he signed some paper, which paper was not proved or its 
loss accounted for, agreeing to the change to the Missouri corpora- 
tion, but it was also shown he was then a créditer of the company. 
Whether his action in that regard was as a créditer or shareholder 
was not proved. 

Now, it is évident that the right of the plaintiflf to recover depended 
on his establishing the relation of corporation and shareholder be- 
tween Anderson and the bank. That relation was a contractual one ; 
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if it existed, it was created by agreement of both corporation and 
shareholder. Such a contract may be express or implied, but it exists 
only when both parties hâve expressly consented to its création, or 
bave so acted that the law implies consent. It is clear that a corpora- 
tion by its own act cannot make one its shareholder, nor can one make 
himself a shareholder without the consent of the corporation. The 
corporation may évidence its assent to the création of the relation by 
placing on its books the name of one as a shareholder, and that act 
may évidence, as against the company, the contract, and a person, by 
knowledge of and acquiescence in such act, may be held a stockholder ; 
but it is equally clear that, this relation being one based on mutual 
consent, neither party by its or his own separate act can create it. It 
requires assent of both to bind. If, now, the act of the corporation in 
placing one's name in its list of stockholders is accepted by the court 
as évidence that the person named is a shareholder, and if a jury is 
permitted to find a verdict based alone on proof of such act, it is clear 
that the so-called contract thus enforced is made for the défendant, 
not by his ow^n act or consent, but by a rule of évidence. That such 
should be the case is contrary to our sensé of right. The essence of 
a contract is consent to be Sound. Contracts are enforced because 
they represent the undertakings of the contracting parties. Repre- 
senting the agreements of the parties thereto, their sanctity is such 
that the fédéral Constitution forbids their impairment by the state. 
Assuredly the law which affords them this high regard, and prevents 
their impairment because they represent the assent of the contractors, 
should not by a rule of évidence force into a contract one who has 
given no consent or done no act or omitted to do nothing from 
which consent could be implied. If, however, the act of the corpora- 
tion alone in entering one's name as a stockholder is évidence of a 
contract, it is clear that the law by its rule of presumption, and not the 
party by his act or will, has created the alleged contract. We cannot 
sanction any course which thus dispenses with the élément of consent, 
express or implied, as the basis and groundwork of a contract. More- 
over, to make the entry by the corporation évidence for itself is con- 
trary to the rule that self-made évidence will not avail. 2 Phillips, Evi- 
dence, 122. Indeed, the intolérable effect of such a holding is shown in 
this case, where death has closed the mouth of the alleged shareholder, 
and his estate is deprived of the évidence of the only witness who could 
rebut the presumption of ownership raised by the entry. We are 
therefore of opinion the entry in the bank books hère offered, without 
any accompanying proof of knowledge, assent, or confirming act on 
the part of the décèdent, was not évidence to hold his estate as a share- 
holder. In Bain v. Whitehaven, 3 Cases House of Lords, 22, the ad- 
mission of such books to charge one as a stockholder was justified only 
by reason of statutory authority so empowering. It was there con- 
ceded by Lord Brougham that, to constitute such entries évidence, 
there must be a compliance with the statutory provisions, since, apart 
from those provisions, they were not évidence. He there said : 

"A great privilège is bestowed by the act upon the company, neither more 
nor less than that of making évidence for itself. The books of the company 
are ïnade évidence for the company, and, uniess rebutted by counter évidence, 
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wlll be sufflcleint tp warrant a yerdict lu each ease. It must be admitted that 
thls Is a tery great privilège, and an exception to the ordlnary rule of évi- 
dence. Bf thosé rules, and'thè rules of oominon sensé and justice, what a 
man writes Is évidence agalnst liim, but not évidence in bis favor; but hère 
the proposltioii Is reverséd. Sp that the company, by writing in the books 
that 'A. B. holds' a certain number pf shares, can go Into court and make A. 
B. answerable for them, and can prodùee the entry as évidence against him. 
Thls is a great privilège, and, In order to justify the exercise of It, the con- 
ditions on whlch It Is glvén, namely, the provisions of the statute as to tlie 
making of thèse entries, must be strictly complied with; and I hold that It is 
much safer to consider each of those provisions as a condition précèdent, as 
a provision Imperative, and not merely dlrectory, on account of the great 
Importance of the privilège Itself, and on account of Its belng an exception to 
ail ordlnary mies of évidence." 

This view has the support of text-writers who hâve discussed it on 
principle (Thompson on thè Law of Contract, § 7732; Taylor on 
Evidence, § 1781), and ôf authoritative décisions (Hinsdale v. New 
Hampshire Banking Co., 59 Kan. 716, 54 Pac. 1051, 68 Am. St. Rep. 
,391 — a décision hère entitled to especial regard as expressive of the 
effect given Such entries by the court of highest resort of the state 
creating the corporation in question ; Carey v. Williams, 79 Fed. 
906, 25 C. C. A. 227 ; Si^ua Iron Co. v. Greene, 88 Fed. 207, 31 C. C. 
A. 477 ; Hayden v. Williarns, 96 Fed. 279, 37 C. C. C. 479 ; Express 
Co. V. Norris, 15 App. D. C. 262). It is true the opposite doctrine is 
laid down in sevefal text-books, and in many cases, state and fédéral, 
which might be cited. Iii none of the text-books do we fînd any rea- 
son given for such holding, or any discussion of the principle involved. 
They, as well as most of the authorities, simply state the law, and base 
it on the language of Mr. Justice Clifïord in TurnbuU v. Payson, 95 
U. S. 420, 24 L. Ed. 437, that : 

"Where the name of an indlvidual appears on the stockbook of a corpo- 
ration as a stockholder, the prima fade presnmption Is that he is the owner 
of the stock, in a case where there Is nothing to rebut that presumption; 
and, In an action agalnst him as a stockholder, the burden of proving that 
he is not a stockholder, or of rebutting that presumption, Is cast upon the 
défendant." 

An examination of that case shows that that question was not there 
involved. The entry in the stockbook was supported by proof that 
the shareholder paid 20 per cent, on his stock, and a receipt signed 
by him for a dividend thereon was given in évidence. It was in réf- 
érence to ail thèse facts coUectively the language quoted was used, for 
it was preceded by the statement that, "taken as a whole, it is clear 
that the évidence ofïered was aniply sufificient to warrant the jury in 
iinding that the défendait was a stockholder as alleged," and followed 
by the expression that, "satisfactory proof having been exhibited that 
the company was duly incorporated and organized, it follows that the 
receipt of dividend upon the shares. standing upon the books of the 
company in the name of the défendant, when taken in connection with 
the other évidence introduce:d by plaintifï, is conclusive to show that 
the assignment of error in that regard should be overruled." But not 
only was the question of the- efïect to be given the stockbook, when 
standing alone, not before that court, but, if the language used is re- 
garded as décisive of that question, the authorities cited do not sustain 
it. In one of them, Mudgett v. BÉorrell, 33 Cal. 25, a statute of Cali- 
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fornia made the books presumptive évidence, and Coffin v. Collins, 17 
Me. 440, is to its extent an adverse authority, since ït holds that the 
naming of one in an act of incorporation does not prove assent or ac- 
ceptance thereof, and that there must be proof of actual membership 
before the party to be affected can be made liable. Merrill v. Walker, 
24 Me. 237, is a miscitation, as it bas no bearing on the question. 
The référence evidently was to the next case in the volume, Whitman 
V. Church, which holds that corporation books, when proved to be 
such, constitute évidence against the company. Hamilton & D. P. 
R. Co. v. Rice, 7 Barb. 158, merely décides that in a suit against a 
stockholder a corporate resolution is évidence of a call. The only 
one sustaining the doctrine is Hoagland v. Bell, 36 Barb. 57, in which 
there is no discussion of the principle involved, or no authority cited 
or reason advanced in support of the conclusion. It is true the lan- 
guage noted above from Turnbull v. Payson was quoted in extenso 
in Finn v. Brown, 142 U. S. 56, 12 Sup. Ct. 136, 35 L. Ed. 936, but the 
question of the effect of the books, standing alone, was not involved 
in that case. There the entries in the books were supplemented by the 
fact that Finn was acting as cashier, and as such he was required by 
statute to keep a list of shareholders, and therefore he was presumed 
conclusively to know that such list named him as a shareholder, and 
that he had qualified as director, which he could not do without mak- 
mg an afQdavit that he was a shareholder. 

In view, therefore, of the fact that the question hère involved was 
not before the Suprême Court in either of the two cases cited, and in 
the absence of any other binding authority, we regard the question 
as an open one. So regarding it, we are of opinion that sound reason- 
ing, an observance of the fundamental principles of évidence, and the 
inhérent justice of such a course necessitate the conclusion that the 
entries of ownership of stock made by the bank in its own books, with- 
out any évidence of knowledge thereof on the part of the décèdent, 
or any assertion or act of ownership on his part, are not évidence of 
ownership by him, and such conclusion is in accord with the views of 
the Suprême Court in Keyser v. Hitz, 135 U. S. 14g, 10 Sup. Ct. 290, 
294, 33 L. Ed. 531, where it was said: 

"We must not be understood as saylng that the mère transfer of the stocks 
on the books of the bank to the name of the défendant imposed upon her the 
individual liability attached by law to the position of shareholder in a na- 
tional banking association. If the transfers were in fact without her knowl- 
edge or cousent, and she was not informed of what was so done — nothing more 
appearing — she would not be held to bave assumed or incurred liability for 
the debts, contraets, and engagements of the bank." 

So holding, the action of the court is approved, and its judgment 
afSrmed. 
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SBCTJRITT INS. OÔ. OP NEW HAVEN, CONN., v. THORNTON, 

NATIONAL ASSUR. CO. OF DUBLIN. lEELAND, v. SAME. 

(Circuit Court of Appeals, Thlrd Circuit. Jmie 29, 1903.) 

Nos. 41, 42. 

1. APPBAI.— ReVIBW— ASBCMING FlNDING OF JURT. 

It is net withln the province of an appellate court to Inqulre Into the 
probable groiinds of a verdict, and it cannot assume, from the fact that 
the Jury in an action on an Insurance policy returned a' verdict for plain- 
tlff for a sum much smaller than the value of the property destroyed as 
testlifled to by him, that they found hlm to hâve sworn falsely, and on 
such assumption direct a judgment for défendant notwithstanding the 
verdict, especially vchere the court charged, in aecordance with the terms 
of the policy, that, if they so found, plaintiff was not entitled to recover. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 
See 117 Fed. 773. 

M. J. Martin and John T. Lenahan, for plaintiflf in error, 
John McGahren, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUFFING- 
TON, District Judge. 

DALLAS, Circuit Judge. Thèse cases were tried together in the 
Circuit Court, and hâve been argued together hère. They were 
actions brought by the défendant in error to recover, in each instance, 
upon a policy of fire insurance. The brief of the plaintifï in error 
States that the "questions involved" are : 

"(1) Can the însured, in a fire insurance policy which contains a clause 
requlring him to forthwith separate the damaged from the undamaged prop- 
erty Immedlately after the lossoecurs, and who fails to comply with this 
provision, recover in an action on the policy. If the policy provides that no 
action shaU be sustainable, in any court of law or equity, upon the policy, 
until fuU compliance by the Insured with the foregolng requirements? (2) 
Does the verdict of a jury for nlfleteen hundred dollars, which is found to be 
the total value of the insured property covered by ail of hls insurance, and 
which is about one-fourth of what the Insured testifies to be the sound value 
of the property covered by the Insurance, and sworn to by the plaintiff at the 
trial, amount to a findlng of fraud and falae swearing, on the part of the 
plaintiff, which would warrant the court in entering judgment in favor of the 
Insurance companles and agalnst the plaintiff, when the policy sued upon pro- 
vlded that any fraud or false swearing on the part of the insured, whether 
before or after the loss, would render the policy void?" 

The fîrst of thèse questions, if abstractly considered, could be an- 
swered only in the négative. But we are not concerned with abstrac- 
tions, but with the action of the court below as related to the circum- 
stances of this case, and of this the plaintififs in error hâve no reason 
to complain. In compliance with their request, the learned trial judge 
instructed the jury : 

"Ninth. It was the duty of the plaintiff, P. M. Thornton, immedlately after 
the loss, to protect the property Insured from further damage, and put It in 
the best possible order, and if you find that the plaintiff falled in this respect, 
and abandoned the property descrlbed In the policles of the défendant corn- 
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panles, then your verdict will be lu favor of the défendant. Tenth. It was 
the duty of the plaintiff, P. M. Thornton, immediately after the flre occurred, 
to forthwith separate the damaged from the undamaged personal property, 
and put the property in the best possible order; and If you find that the 
plaintiff has failed in this respect, and that he did not, immediately after the 
lire, separate the damaged from the undamaged property, and put the prop- 
erty in the best possible order, then your verdict 'wlll be In favor of the de- 
fendant" 

In affirming thèse points, the court below ruled the law in terms 
chosen by the plaintiffs in error themselves, and no error has been 
assigned to its further ruling that if the jury believed "that, after the 
fire, P. M. Thornton was hindered or delayed by any act or conduct 
on the part of the company, or its authorized agent, from having fui! 
charge of the property, so that he could separate the damaged from 
the undamaged articles and make a list thereof, according to the terms 
of the policy, then the company is estopped from setting up a breach of 
the conditions as to the care of the property, and the separating of 
the damaged from the undamaged goods, and making eut a list 
thereof." 

It thus appears that, with instructions which are not even alleged to 
hâve been erroneous, it was left to the jury to détermine whether 
Thornton had or had not complied with the requirements of the poli- 
cies as to the séparation of the goods, and the making of an inventory. 
and whether, if he had not, he was hindered by the companies or their 
authorized agent ; and that the évidence not only justified, but impera- 
tively demanded, the submission of thèse questions of fact, our ex- 
amination of the record has fully satisfîed us. 

The second question is based upon the spécification that "the learned 
court erred in overruling the defendant's motion for an arrest of judg- 
ment, and judgment non obstante veredicto in favor of the défendant 
and against the plaintifï." We cannot sustain this assignment. It may 
be that, when there is a great discrepancy between the amount asserted 
by a plaintifï to be the actual loss and the amount awarded by the 
jury, the court of first instance would be justified in taking such dis- 
crepancy into considération upon a motion for new trial ; but a court 
of error would not, upon that ground, be warranted in directing a 
judgment for the défendant, notwithstanding a verdict for the plain- 
tifï. In this case the jury did not expressly find that the plaintiff had 
committed a fraud, and we are not at liberty to conjecture, as matter 
of implication, that they did so. It is not within the province of an ap- 
pellate tribunal to inquire into the probable grounds of a verdict in any 
case, and to assume in this one that fraud was really found by the 
jury would be to impute to it a disregard of the reiterated instructions 
of the court, which were unmistakably to the effect that, if fraud had 
been shown, the défendants below would be entitled to a verdict. 

The judgment in each of thèse cases is aflRrmed. 
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OROWN OOKK & SEAL C0./7. IDEAL STOPPER CO. et aL 

(Carcult: Court, D. Maryland. June 19, 1903.) 

1. Patents— Anticipation— BoTTLE Stoppbrs. 

The Palnter relssùed patent, No. 11,685 (original No. 540,072), for a 
bo'ttle stopper, was not aiiticlpated by the British patent to ïoung. No. 
12,247, of 1848, but covers an invention disclosing novelty and utllity, 
and Is valid. 

In Equity. Suit for infringetnent of reissued letters patent No. 
11,685 for ^ bottle stopper, issued July 26, 1898, to William Painter 
on original patent No. 540,072. On final hearing. 

John C. Rose and Robert H. Parkinson, for complainant. 

Willis, Homer, France & Smith and Philip Mauro, for défendants. 

MORRIS, District Judge. Thîs is a bill of complaint for injunc- 
tion and account, filed by the complainant, as the owner of United 
States patent No. 540,072, granted to William Painter, dated May 28, 
189s, and reissued july 26, 1898, as reissued letters patent No. 11,- 
685, for an improvement in stoppers for bottles and other vessels. 
The defendant's device is made in accordance with the spécifications 
of two United States letters patent granted to H. T. Gay — No. 662,- 
263, dated November 20, 1900, and No. 669,254, dated March 5, 1901. 
It is conceded that, if the complainant's patent is valid, the défend- 
ants' device infringes, and should be enjoined. The contention of the 
défendants is that the principle of the complainant's device was not 
new with Painter, but had been known for half a century at the date 
of his alleged invention, having been made known to the public by 
the British patent No. 12,247, of 1848, to William Young. The 
Painter patent now in suit was before this court in 1900 (100 Fed. 
849), and was held to be valid in an earnestly contested suit defended 
by the owners of the Hall patent. No. 541,203, alleging, among other 
défenses, want of novelty and patentability. Hall had begun his 
contest against the patent now in suit in the Patent Office by pro- 
testing against the reissue of the Painter patent. Upon appeal from 
the décision of the primary examiner dissolving the interférence 
sought to be declared by Hall very elaborate briefs were prepared 
by able counsel for Hall, and submitted with fuU citation of cases 
and a careful présentation of prior patents, including the British pat- 
ent to Young of 1848. The objections to the reissue of the Painter 
patent were before the examiner in chief in ail four times, with the 
same références and the same reasoning urged against it as are now 
urged in the présent suit, and against thèse objections the patent was 
granted, and Hall's interférence was dissolved. In the Crown Cork 
and Seal Company v. Aluminum Stopper Company (in this court), 
100 Fed. 849, the Painter patent now in suit was held valid, but a 
narrow construction was given to its claims, and under that construc- 
tion it was held that the device made by the défendant in that case 
under the Hall patent did not infringe. On appeal to the Circuit 
Court of Appeals for the Fourth Circuit (108 Fed. 845, 48 C. C. A. 
727) the Painter patent was held to be entitled to a libéral construction 
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as for a distinctly original invention fundamentally differing from 
any preceding invention, and it was held to cover the device shown 
in Hall's patent, and made by the défendant in that case. The court 
said (page 86i, io8 Fed., page 88, 48 C. C. A.) : 

"In our View it [Painter's invention] représenta a distinctly original con- 
ception so essentially uniike anything in the prier art that nothing earlier bas 
been presented to us ont of which the défendants could read the invention of 
the patent, or either claim of it. There was no known device which could be 
oonverted into the Painter Invention by any improvement short of rejection 
of the entire plan. The answer of the défendants, It is true, stated that this 
patent was void for want of novelty, and referred to the prior invention of 
Young in Great Britain in 1848. This was urged by Hall's attorneys upon 
the attention of the officiais of the Patent Ofiice in opposition to the grant- 
Ing of the reissue, and was held by the board of examiners in chief not to 
exhibit the Painter invention; and the defendant's own expert, Lorenz, 
testiiied that the Young patent was not a practical or operative device, and 
seems so far to hâve satisfled the learned counsel for défendants on that 
point that Young's patent was not introduced in évidence." 

In the présent suit it is upon the same British patent to Young 
of 1848 that the défendants rely to prove the want of novelty in the 
Painter patent. The contention of défendants' counsel is that fo-r 
one reason or another, neither before the examiners in chief in the 
Patent Office nor in the Court of Appeals, was the British patent 
to Young given the construction and efifect it should hâve had. It is 
urged that the examiners in chief were misled as to its construction, 
and that it was purposely kept from the attention of the Circuit Court 
of Appeals, although cited in the défendants' answer, for fear that it 
would not only defeat the Painter patent, but also the Hall patent, 
which it was the interest of the défendants in that suit to uphold. 
The last suggestion was based upon testimony given by the witness 
Carper. He is shown to hâve been mistaken. The testimony of Mr. 
Albert H. Walker, the counsel who had charge of the défense, and his 
letters to his clients, the Aluminum Stopper Company, in February, 
1899, written with the frankness of counsel to client at a time when 
he was making on their behalf, in the most aggressive way, every 
défense that could be made to the suit of the présent complainant 
against them, sets that question entirely at rest. He wrote : 

"Mr. Lorenz is of the opinion that the Young patent does not négative the 
validity of the Painter patent, because he flnds that experimcnts with the 
Young models corroborate the view which he originally took of the Young 
patent, to the efCect that the Young combination in question is practieally 
iiseless, because Young does not provide any way to guide his conical disk 
into its groove fully and firmly enough to enable it to exert any materlal ré- 
sistance to any tcndency that the cork may hâve to be forced ont of the bot- 
tle by pressure within the bottle. And I am sorry to hâve to say that I am 
obliged to concur with Mr. Lorenz in his opinion on this patent. This fault 
in the Young patent was not pointed out in the Patent Office papers, prob- 
ably because it did not occur to General Spear, or to the examinera In chief, 
or to anybody else." 

Also on the next day he wrote again: 

"We find, on experiment, Young's cork wlll not expand his disk into its 
groove when it is eut on a Une with the bottom of that groove, because, 
belng yielding, the cork will suffer itself to be indented by the edge of the 
disk, rather tban force that disk outward into its groove. It is apparent to 
me that Young never made a stopper on that plan, or he would hâve dis- 
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coTered that It was necessary to not only give the shoulder under tbe cork 
a diameter smaller than that of . the expanded disk, but aiso to give the 
■houlder Iminediately under the disk grooye a diameter less than the ex- 
panded disk. On the whole, Mr. IJorenz cannot conscientiously testlfy that 
th£ Young patent shows a usefnl Invention on thls subject; and, if not, 
of course it cannot be successfully used as a défense agalnst the Painter 
patent. Now, If we were to put Young's patent in évidence, we vrould help 
Painter andihurt ourselves, because we would enable him to say that Young 
tried to solve the problem, and falled to do so; and that, therefore, Painter 
made an invention in doing so, with such a degree of success as is shown in 
Figures 5 and 6 of his original patent. It is true that Figures 3 and 4 of 
Painter's drawlng show his métal disk, resting on the packlng, the same as 
Young, except that the métal disk Is larger in diameter than the shoulder 
Immediately below Its groové, as well as being still larger in diameter than 
the shoulder below the packlng, so that the disk of Painter's Figures 3 and 
4 is certain to enter its groove when it Is compressed, Instead of passlng be- 
low its groove, as Young's disk is apt to do. But Painter's patent does not 
conflue itself to Figures 3 and 4, but Includes also Figure 5; and in the 
case of Figure 6 there is no such difiaculty as renders Young's scheme partic- 
ularly useless. For thèse reasons I am convinced that we must give up ail 
hope of making a successful défense on Young; and it is never wlse to make 
any Invalid défense in a patent case, because such a défense reflects injuri- 
ously upon whatever valld défenses may be Interposed in the same case." 

Thèse excerpts from Mr. Walker's letters show why he did not press 
the Young patent, upon the attention of the court, and he now says, 
when called as a witness, thèse letters express his final opinion, based 
not only on the experiments and theoretical views of his own expert 
witness, Mr. Lorenz, but also "upon a thorough analysis niade by my- 
self of the mechanical points which I found involved in the question 
when I came to give the Young patent a thorough study at about the 
time the duty was devolved upôn me to décide whether to put that 
patent in évidence on behalf of the défendants." I do not think much 
can be added to the reasons given by Mr. Walker why the Young pat- 
ent should be treated as a useless and inoperative device. It is a cork 
or other elastic stopper, which is inserted in the neck of the bottle. It 
rests on a shoulder in the neck. It is retained and pressed securely 
by means of the disk which is introduced in a conical form, and then 
is flattened by pressure so that it spreads and enters a groove around 
the inside of the mouth of the bottle. It is true that, having before 
one a stopper made under the patent in suit and reading the Young 
spécification, in some gênerai way it may be said that ail the éléments 
mentioned in the Young spécification are to be found in the complain- 
ant's device. There is the shoulder inside the neck of the bottle ; there 
is the cork or other elastic material; there is the disk of métal ex- 
panded in the groove. But Young's is, after ail, a différent type of 
stopper. His is a cork or plug, which is the stopper, and which is 
kept from coming Qut by a métal disk or cap. The complainant's is 
a métal disk, which is the stopper, made tight at its contact with the 
bottle by an elastic packing of cork or other material. In Young's 
drawings the cork is shown having a length equal to its diameter, 
which in an ordinary bottle would be eight-tenths of an inch. Upon 
applying pressure to flatten out the disk and compress the cork tightly 
upon the shoulders beneath it, there is nothing to guide the edges of 
the disk into the groove made to receive it except the résistance of 
the cork to the pressure. This would be variable and uncertain, and 
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the disk would not engage with the groove aroiind its entire diameter. 
This has been demonstrated by experiment, and no one in the 50 
years between the date of the Young patent and the Painter patent ap- 
pears to hâve ever made a stopper for commercial use after the Young 
spécification. There would seem to be an inhérent want of practical 
value in any device made after Young's suggestion, and the radical 
changes in it by which some witnesses hâve attempted to bring it 
nearer to the Painter device are obviously the resuit of study of the 
Painter device. The Painter device is a disk stopper resting upon an 
inwardly projecting shoulder, and by pressure the disk is expanded 
into a groove, making a hard and tight contact ail around; "but," says 
the spécification, "as it is practically impossible to produce disks or 
bottle necks perfectly circular, it is désirable to employ a packing of 
some kind writh the disk. This packing may be in the form of a 
gasket laid in said groove around the edge of the disk, or beneath the 
same, and between it and the shoulder, but I prefer to employ a disk 
of the packing material laid below the disk either clamped against the 
shoulder or forced into the bottle throat below said shoulder and re- 
tained there by the disk." The novelty and patentability of the device 
covered by the patent in suit was subjected to most strenuous objec- 
tions in the Patent Office before the présent claims were allowed. 
The patent was resisted with great skill and ability in the suit against 
the Aluminum Stopper Company, and in the Circuit Court of Appeals 
it was upheld as a distinctly novel construction, the utility of which 
was demonstrated by the persistent désire of infringers to make use 
of it. 

Although in the présent suit greater stress has been laid upon the 
British patent of 1848 to Young, and a fuller considération of that 
patent has been urged upon this court, I fail to find in it an anticipa- 
tion of the invention of the patent in suit. 



CROWN CORK & SEAL CO. OF BALTIMORE CITY v. IMPERIAL 
BOTTLE CAP & MACHINE 00. et al. 

(Circuit Court, D. Maryland. June 19, 1903.) 

1. Patbnts — Infrinqemknt— BottIjE-Sbai.ing Device. 

The Painter patent, No. 468,258, for a bottle-sealing device, heîd In- 
frlnged. 

In Equity. Suit for infringement of letters patent No. 468,258, for 
a bottle-seaHng device, granted to William Painter February 2, 1892. 
On final hearing. 

John C. Rose and Robert H. Parkinson, for complainant. 

Willis, Horner, France & Smith and Philip Mauro, for défendants. 

MORRIS, District Judge. This is a suit in equity for infringement 
of United States letters patent for "improvement in bottle-seahng de- 
vices," No. 468,258, granted to William Painter February 2, 1892. 
The device described in the Painter patent, No. 468,258, is generally 
known as the "crown cork" or "crown seal," and has been introduced 



670 123 FEDERAL REPORTER. 

into gênerai use by the complainant. It consists of a cap of hard 
métal with corrugated flange, containing a sealing disk of the diameter 
of the cap, placed upon a bottle having an annular projecting shoulder, 
iindér which the corrugated flange of the cap is compressed by suitable 
pressure into fixed contact with the neck of the bottle, and at the same 
time the cap with the inclosed sealing disk is forced down upon the 
mouth of the bottle, making a tight seal, which is held in place by the 
locking eiïect of the compression of the corrugated hard-metal flange 
under the swell of the annular shoulder. The corrugations of the 
flange, among other uses, afford a projecting edge for the engagement 
of any simple tool by which, when it is desired to open the bottle, the 
whole device can be easily and quickly pried ofif. The "crown cork" 
manufactured by the complainant under this Painter patent in the 
II years it has been in use has proved itself to be of the greatest 
utility, and has in a great measure superseded ail other bottle stoppers 
for béer and minerai waters, effervescent and other hquids, put up by 
bottling establishments. The defendant's device consists of the same 
éléments acting in the same manner, and has added nothing whatever 
to the art. It is a very apparent attempt to put on the market a de- 
vice which can be used interchangeably with the complainant's "crown 
cork." Both can be put by the same machine on the same bottles. It 
is somewhat difficult to deal with defendant's device as an infringe- 
ment, because much ingenuity has been directed to making a sealing 
cap which accomplishes, in effect, just what the complainant's device 
does, and by équivalent means, which are called by différent names, 
not différent in substance, but with a différence only colorable. De- 
fendant's stopper is a cap of tin or aluminum, or a similar hard métal, 
which covers the top of the bottle just as the complainant's does. The 
defendant's flange is cdrrugated, and so is the complainant's. Com- 
plainant's cap has a sealing disk of cork, the défendant has a sealing 
disk of cork or of some cotton fabric, and the cap is lined with paper. 
In both the cap of hard métal is pressed down on the mouth of the 
bottle so as to force the sealing disk tight against the mouth and form 
a sealing contact. In the defendant's cap the corrugated flange of hard 
métal is by pressure, forced against the bottle neck, and holds the 
cork disk in place, because the top of the bottle neck is made with an 
outward flare sufificient to prevent the cap from being forced off by the 
gaseous pressure of the contents of the bottle. The complainant's 
cap is held in tight contact by the corrugated flange being forced into 
locking contact with an annular projecting shoulder. It is obvious, 
I think, that the outward flare of the defendant's bottle is the équiv- 
alent of the annular shoulder of complainant's bottle. Experiment 
demonstrates that complainant's caps can be successfully applied to 
defendant's bottles and defendant's caps can be successfully qpplied to 
complainant's bottles. In both cases the cap is held in place because 
the corrugated flange is forced into circumferential contact with the 
bottle neck at a place where the diameter of the neck is less than it 
is above. The diameter is less in defendant's bottle because the neck 
flares outwardly above. The diameter is less in complainant's bottle 
because there is an annular shoulder above. It is essential with both 
devices that therë should be an increase of diameters above the com- 
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pressed flange of tlie cap, and, as the projecting flare în one case per- 
forms the same function as the projecting shoulder in the other, theve 
is strong reason to hold that one is the équivalent of the other. That 
defendant's cap is lined with paper and complainant's is not, is an im- 
material différence. 

The injunction will be granted as prayed, with a référence for an ac- 
count 



PEONAGE CASES. 

(District Court, M. D. Alabama. June 16, 1903.) 

L Peonage— Construction of Statotb Prohibiting— Offenses. 

Under Rev. St. § 5526 [U. S. Comp. St. 1901, p. 3715J, which makes 
It an offense to hold, arrest, or return, or to cause or ald in the arrest or 
return of, any person "to a condition of peonage," it is immaterial to 
such offense whether or not the condition of peonage exists by vlrtue of 
a local law or custom creatlng a System of peonage, or whether it exists 
in violation, or without the sanction, of law. 

2. Pénal Statutbs — Rôles of (Jonstruotion— Pbnalty against Invasion of 
Personal Rights. 

Statutes Imposing penaltles for the Invasion of the rights of the citizen 
in order to protect him in his llberty and happl'ness are not subjects 
of disfavor In the law, and are not construed with the same strictness 
or on the same footing as those which regulate or restraln the exercise 
of a natural right or forbid the doing of things not intrinsically wrong. 

8. Pbonagb— What Constitdtes "Condition of Peonage." 

The "condition of peonage," to hold or return a person to which is 
made a criminal offense by Rev. St. § 5526 [U. S. Comp. St. 1901, p. 
3715], is a condition of enforced servitude by which the servitor is 
restrained of his llberty and compelled to labor In liquidation of some 
debt or obligation, either real or pretended, against his will; and any 
agreement giving another the right to exact such servitude Is invalid 
under the law, and treated as though made involuntarily, and- affords the 
creditor or master no protection. 

i. Same. 

What Influence, force, or threats to compel a person to render service 
to another in liquidation of an obligation amounts to coercion, such as. 
If effective, will render the service involuntary and create a condition 
of peonage, must be determined by taking into considération in each 
case the relative inferlority of the person contracting to perform the 
service to the person exercising the force or Influence to compel its per- 
formance. 

& Samb— Offense of Holding to Condition of Peonage. 

A person who hlres another or induces him to slgn a contract by which 
he agrées during the term to be imprisoned or kept under guard, and 
under cover of such agreement afterward bolds the party to the perform- 
ance of the contract by threats or punishment or undue influence, sub- 
duing his free will, when he desires to abandon the service, is guilty of 
holding such persou to "a condition of peonage." 

ft. Same. 

A person who falsely prétends to another that he Is accused of crime, 
and ofCers his good offices to prevent his conviction if he will pay a 
Bum of money, thereby to satlsfy the prosecutor, and thus induces such 
party to sign a contract obligatlng himself to work to reimburse the 
amount paid out or pretended to be paid out for this purpose, and to 
submit to restraint and deprivation of his liberty while he is performing 
the contract, is guilty of holding such person, or causing him to be held, 
to a condition of peonage, whenever such person, having so entered on 
performance of the contract, desires to leave It, but is compelled to re- 
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main and perfonn It by threats 6r punishment, subduing his freedom of 
VrOl; and any thlrd person for whose benefit such a contract is made, 
wbo, knowing such tacts, becodes: the custodian of the person so held 
to servitude and enferees perforraànce of the contracta is also guUty of 
fhe offense, 
î. Same. 

If one person carrles another before a magistrate, Informing bim that 
he Is accused of crime, and the magistrate induces the accused, who is 
Of weak mind, or little intelligence, or conflding, to belleve that he has 
been sentenced to hard labor for a fine, when In fact no offense was 
Cbarged, no warrant issued, and no judgment entered, and such person 
Is induced by such fraudulent means to submit to restraint of his Ub- 
erty, the persons so concerned are guilty of causing the accused to be 
held to a condition of peonage. 

8. Kidnapping— Fai.sb A.coubations of Ckime. 

Any person who falsely accuses another of crime, and carrles hlm 
before a magistrate In order that he may be convlcted and put to hard 
labor, havlng at the tlme the purpose or design to hlre such person or 
to enable some other person to hire hlm, Is guilty, under Kev. St. § 5525 
tu. S. Oomp. St. 1901, p. 3715], of "carrying away any other person with 
intent that such other person be sold Into Involuntary servitude." 

9. CONSPIHACT AGAINST EXERCISE DP ClVIL RlGHTS. 

If two or more persons conspire to effect such purpose by false accusa- 
tions, they are gpilty, under Rev. St. § 5508 [U. S. Comp. St. 1901, p. 
8712], If such accused person Is a citizen of the United States, of a 
conspiracy to deprive hlm of the free exercise or enjoyment of a right 
or privilège secured to hlm by the Constitution of the United States. 
IOl Peonage— Restraining Convict aftbr Expiration dp Term. 

Under the statute of Alabama whlch permits a person convlcted of 
crime to sign a contract In open court, with the wrltten approval of the 
Judge, by whlch he submlts hlmself to servitude to his surety, on confes- 
sion of judgment by the latter for the fine and costs, untll such fine and 
costs hâve been reimbursed by tils labor, the provisions of the statute 
must be strictly foUowed, and the contract cannot be extended beyond 
the payment of the fine and costs, nor cran it be transferred without the 
consent of the convict. If he is held thereunder against his wlll and by 
force or threats after the fine and costs hâve been pald, or by another 
to whom the contract has been transferred without bis consent, the 
person so retralnlng hlm Is guilty of holding hlm to a condition of 
peonage. 

11. Same— AcTS of Judicial Oppicer. 

A magistrale or other judicial offlcer Is not crimlnally Uable for an 
error of judgment or for any act honestly performed under an unconsti- 
tutional law, but where he corruptly exercises his functions in order that 
a citizen may be convlcted unlawfuUy, and sentenced, so that a partic- 
ular person with whom he has an understanding, express or Implied, 
by becomlng surety on a confession of judgment may get the custody 
of the convict or malie a profit out of a contract to be made between 
the convict and his surety, in conséquence of which the convict is re- 
strained of his liberty and put to hard labor, such magistrate cannot 
escape criminal Uability to the United States for the conspiracy, and 
Its natural and designed results in the holding of a citizen to a condition 
of peonage, because of the ofllcial character of his acts. 

la. Statutbs— CoNSTiTUTroNALiTT— Imposing Impkisonmknt fob Dbbt. 

Act Ala. March 1, 1901 (Acts 1900-01, p. 1208, § 1), makes it a pénal 
offense where any person who has contracted In writing to labor for or 
serve another for any given tlme, or who has by wrltten contract lea,sed 
or rented land from another for any specUed tlme, or who has contracted 
In writing with the party furnishlng lands, or the lands and teams to 
cultivate It, either to furnlsh the labor or labor and teams to cultlv^te 
the lands, shall afterwards, without the consent of the other party and 
without sufBclent excuse, to be adjudged by the court, *1eave such other 
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party or abandon saîd contract or leave or abandon the leased premises 
or land and take employment of a slmllar nature from another person 
without flrst giving him notice of the prlor contract." Another statute 
subjects the new employer to heavy penalties if he employs such person, 
with knowledge of the prior contract, without the consent of the former 
employer. Eelâ, that such statute, whlch imposes a criminal liability 
and subjects a person to imprisonment for the mère breach of a private 
contract if he exercises his légal right to enter into another contract, is 
in-valid as in violation of the provision of the state Constitution prohib- 
Iting imprisonment for debt, its clear purpose and efCect being to coerce 
the payment of a purely civil liability, arising from breach of contract, 
by means of criminal proceedings. 

18. Sa.\ib— Class Leoislation. 

Such statute is also unconstitutlonal as class législation, subjecting la- 
borers and renters to penalties, for breach of contract, which are not 
imposed on any other class of citlzens. 

14. CONSTITUTIONAIi LaW — DBNIAL OF EqUAL PROTECTION OF LAWS — StATOTB 
ESTABLISHING SYSTEM OF PEGNAOE. 

Such act is also void, as in violation of the Constitution of the United 
States, in denying to the classes of cltizens afifected the equal protection 
of the laws, and of the thirteenth amendment, prohibiting involuntary 
servitude except as a punishment for crime, and its enforcement estab- 
lishes a System of peonage within the meaning of Kev. St. § 1990 [TJ. S. 
Comp. St 1901, p. 1266], enacted to carry such amendment into efCect. 

Response to Questions Propounded by Grand Jury Relative to 
Peonage and Involuntary Servitude. 

JONES, District Judge. Pressure of other officiai duties has pre- 
vented earlier response to your requests for the advice and opinion 
of the court. The importance of the questions raised induces writ- 
ten answer at length. For some time you hâve been inquiring as 
to alleged violations of the statutes against peonage and involuntary 
servitude. Breaches of thèse laws involve the peace, good order, 
and honor alike of the state and of the United States. They are mat- 
ters of gravest concern to every citizen. While it is a source of much 
regret that thèse laws hâve been violated in two localities, involving 
about a score of ofifenders, yet it must nevertheless be a pleasing re- 
flection that the abhorrence of our people for such offenses, and the 
sustaining power of a just public opinion in this state, will lighten 
your labors in the eiïort to probe this evil to the core. 

What Peonage Is. 

What is meant by the phrase, holding or returning a person to "a 
condition of peonage," as used in the Revised Statutes ? At the time 
of the passage of the act of Congres s to which your attention will 
presently be called, a System of service popularly called "peonage" 
existed in New Mexico, though not so termed in the laws of the 
territory, which spoke of the relation as that of master and servant. 
It derived the institution from Mexico, which, in turn, inherited it 
from Spain. Peonage was not slavery, as it formerly existed in this 
country. The peon was not a slave. He was a freeman, with po- 
litical as well as civil rights. He entered into the relation from 
choice, for a definite period, as the resuit of mutual contract. The 
relation was not confîned to any race. The child of a peon did not 
become a peon, and the father could not contract away the services 
123 F.— 48 
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of his œinor child, except in rare cases. The peon, maie or female, 
agreed with tbe hiaster upon the iiature of the service, the length of 
lis duration, iand compensation. The peon then became bound to 
the master "for an indebtedness founded upon an advancement in con- 
sidération of service." In the earlier stages of the institution there, 
the person agreeing to perform service could put an end to the rela- 
tion by paying whatever he owéd to the employer, at any time. If 
the peon wished to change masters or service, he could find a new 
employer who would advance enough to pay the peon's debts to his 
then master, and the peon would then become bound in the new 
employer's service. So also the master could sell the services of the 
peon, for the term, toany one whô would pay his debts and assume 
the duties and obligations of the master. Under later laws, the party 
could not abandon the contract, except by mutual consent or "by 
some sufficient motive given by one party to another, such as having 
grievously injured him, or where the master kept the accounts in an 
ambigupus manner, so that the servant could not understand them." 
In thèse cases the contract could be rescinded by paying the amount 
due by one party to the other. If no such motive "should be proven, 
the contract must be complied with, and the judge or court would 
order it carried into efifect by imposing upon the party failing to 
comply with the contract, and who shall persévère in doing so, that 
he should indemnify the other party for the injury resulting there- 
from ; and ail résistance was punished by a fine or imprisonment, as 
the gravity of the circumstances and résistance may require." If 
the servant refused to comply, and owed any money to the master, 
and he refused and could not pay it, the court would compel him 
to pay the principal and interest to the other, and might order the 
sheriff to contract the services of the peon to the highest bidder. 
The same proceedings could be had against the master if he failed 
to pay what he owed. "It seems clear," as declared by the highest 
court of the territory, in reviewing the législation on the subject, 
"that the legislators were determined that by no means should either 
of the parties escape the conséquences of their own voluntary agree- 
ment." The agreement once made, the employé, or person for 
whom an advance was made, exCept in the cases stated, became ir- 
revocably bound to service. 

The powers of justices of the peace, who succeeded to most of 
the jurisdiction of the alcaldes in the administration of the law, were 
not clearly defîned, and left very much to their discrétion as to the 
return of persons to service, and the mode and quantum of judicial 
power which could be exercised to compel the service. There was 
often "unscrupulous disregard" as to "the légal rights of the un- 
fortunate, the peon, and the feeble, when contesting with the wealthy 
and influential." The improvidence and the needs of laborers and 
servants, the greed of employers, and the exercise, often corrupt, 
of almost irresponsible power of local magistrates, resulted in citi- 
zens becoming bound, in constantly increasing numbers and length 
of service, to compulsory "service or labor" to coerce payment of 
debt or compel the performance of real or pretended obligations of 
Personal service. The evils of the System not only degraded those 
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who were subjected to the system, but exercised a baleful influence 
upon ail other classes, which in innumerable ways fought against the 
industrial prosperity and moral advancement of the people among 
whom the "system" was enforced. It was also wholly out of keep- 
ing with the spirit of the amendment to the Constitution, which for- 
bids involuntary servitude, except upon due conviction of crime. 

The courts of the territory, after the passage of the thirteenth 
amendment, holding that it destroyed the right formerly existing 
under the territorial laws to hold to service, released peons from 
compulsory service on writs of habeas corpus, wherever applied to, 
but made little headway against the evil. Peons had become so de- 
graded that in many instances they voluntarily returned to the com- 
pulsory service, being content to give control over their persons 
and freedom to masters who, in return, would feed and clothe them 
and their families. Masters, in many instances, resented the new 
order of things, "which deprived them of proper control of their 
labor," and exercised their old authority in spite of the new amend- 
ment, which was not thenenforceable by criminal penalty. Officers 
of the army, particularly in the case of Indians, used the forces of the 
United States to hold or return them to the system of compulsory 
labor or service, in discharge of their contracts, debts, or obligations. 

Congress, therefore, determined not only to destroy the system 
as it existed in New Mexico, but to prevent in the future in that terri- 
tory, or "in any other territory or state" of the Union, the reappear- 
ance or re-establishment of the evil conditions which the system 
created. Accordingly, by the act approved on the 2d day of March, 
1867, now embraced in sections 1990 and 5526 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, pp. 1266, 3715], 
it was enacted : 

"Sec. 1990. The holding of any person to service or labor under the System 
known as peonage Is abollshed and forever prohlbited In the territory of New 
Mexico, or In any other territory or state of the United States; and ail acts, 
laws, resolutions, orders, régulations, or usages of the territory of New 
Mexico, or In any other territory or state, which hâve heretofore established, 
malntained, or enforced, or by vlrtue of which any attempt shall hereafter be 
made to establish, malntain, or enforce, directly or indirectly, the voluntary 
or Involuntary service or labor of any persons as peons, in liquidation of any 
debt or obligation, or otherwise, are declared null and void." 

"Sec. 5526. Bvery person who holds, arrests, returns, or causes to be held, 
arrested or returned, or In any manner alds in the arrest, or return of any 
person to a condition of peonage, shall be punished by a fine of not less than 
one thousand nor more than five thousand dollars, or by imprisonment not 
less than one year nor more than flve years, or botb." 

The meaning of the terms in this statute must be sought in the 
light of this history of the institution in New Mexico, and the design 
of Congress interpreted in the light of the evil "condition" that Sys- 
tem developed, which the statute declared should not thereafter exist 
in any state or territory. 

Holding to the Condition of Peonage, Howsoever Accomplished, 
Prohibited and Punished. 

The right, privilège, or immunity of a citizen of the United States 
to be free from slavery or involuntary servitude of any kind, except 
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upon due conviction of crime, being given or secured by the Consti- 
tution of the United States to every citizen of the United States, 
Congress, under the authority vested in it by the thirteenth amend- 
ment, had power net only to strike down and annul laws which sup- 
portée the System of peonage in New Mexico, but, by direct and 
primary législation of its own, to punish criminally individuals who, 
in any part of the United States, violate the rights of citizens of the 
United States in this regard, by lawlessly subjecting them to the re- 
sults and evils, "the condition," of the forbidden System. Prigg v. 
Pennsylvania, i6 Pet. 539, 10 L. Ed. 1060. Congress, by the act 
cited, not only annulled ail législation attempting to uphold peonage 
as a legalized institution, but went further and provided for the pun- 
ishment of every person instrumental in holding, arresting, or re- 
turning "of any person" to a "condition of peonage." The language 
of this second section is plain, emphatic, without ambiguity, and 
makes no exception whatever. "Every person" who holds "any per- 
son" to "a condition of peonage" is declared an ofïender against the 
laws of the United States. If there be "a condition of peonage," 
"every person" who holds another to it violâtes the plain command 
of the statute. The statute nowhere makes ît an élément or con- 
stituent of the oflfense of "holding to a condition of peonage" that 
the condition shall exist or be created under any law or custom up- 
holding a "system" of peonage. The act of Congress, in its différent 
sections, clearly distinguishes between the "system" and the "condi- 
tion." The real vice of the "system" was the "condition" it brought 
about. The evil was the same, whether brought about by law or 
by lawlessness. 

Granting that the act of Congress is pénal, and must be strictly 
construed, it is enough to say that strict construction never author- 
izes a court to restrain the plain words of a statute so as to except 
or exclude from its opération cases which fall within its letter and 
spirit. It is elementary law that the "strict rule of interprétation is 
not violated by permitting the words of the statute to hâve their full 
meaning, or the more extended of two meanings, as the wider popu- 
lar, instead of the narrower technical one ; but the words should be 
taken in such sensé, bent neither the one way nor the other, as will 
best manifest the législative intent." The strict rule of construc- 
tion cannot be carried so far as to "permit that the statute be eluded 
or its purposes defeated." We must consider what the law was be- 
fore, which, Lord Coke says^ is "the very lock and key to set open 
the Windows of the statute"; also "the mischief against which the 
law did not provide, and the true reason for the remedy." The law 
delights in the liberty and happiness of the citizen. Penalties de- 
nounced against those who invade thèse rights, in order to protect 
that liberty and happiness, are not subjects of disfavor in the law. 
They are never construed with the same strictness, or on the same 
footing, with penalties which regulate'or restrain the exercise of 
natural right, or forbid the doing of things not intrinsically wrong. 
No man has any natural right to keep another in involuntary servi- 
tude. 
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The fédéral statutes, before the passage of this act of Congress, 
did not provide against either the mischief of the "system" of peonage 
or "the condition" it brought about. They did not annul exercises 
of authority by states and territories to institute the system, and did 
not punish individuals who reduced others to the "condition" of 
peonage. The act of Congress, intending to remedy the existing 
mischief, by its fîrst and second sections struck, at one and the same 
time, both at the authority to uphold the "system" by law or usage, 
and at the holding or returning to a "condition" of peonage, brought 
about by the acts of individuals, whether with or without the sanc- 
tion of State or territorial laws or customs. Holding to "a condi- 
tion of peonage" is as destructive of the rights and liberties of the 
victim of the condition, and as productive of public ill when brought 
about by lawless force on the part of individuals, as when upheld 
by State or territorial law or custom. The evil called for a remedy 
in both cases, and Congress gave it in both cases. In view of the 
direct and plain words of the statute, and the evils which induced 
its passage, the court would usurp the province of the lawmakers, 
and bodily amend the statute, by holding that Congress intended to 
punish individuals who bring about the holding or returning to "con- 
dition of peonage" in some states and territories, and yet not to deal 
with them if they did the same acts in other states and territories. 
It would be trifiing with the letter and spirit of a statute intended 
to protect a great fundamental right of the citizen, not only "in the 
territory of New Mexico," but "in any other state or territory," 
to hold that the penalties which Congress denounces against indi- 
vidual acts of "every person" who returns "any person" to "a con- 
dition of peonage" were intended to prevent individual invasion of 
the rights of person and liberty of citizens of the United States, 
only in case the local power lent the pretended sanction of law to the 
enormity of the individual lawlessness, to uphold that which Congress 
denied, alike to states and individuals, the right to do or efïect any- 
where in the United States. Congress did not stop at corrective 
législation, and content itself merely with nuUifying state or territo- 
rial laws or customs which attempted to "create, maintain, or estab- 
lish" the evil "system." It denounced in the second section of the 
act — which was intended to effectuate the policy declared in the fîrst 
section — ^penalties upon individual acts, in order to prevent indi- 
viduals bringing about anywhere the holding or returning to the 
"condition" which had been upheld, or might thereafter be attempted 
to be upheld, under the authority of state or territorial "system," in 
"the territory of New Mexico, or in any other state or territory." 
Congress having stricken down, by this statute, Systems of peonage, 
which, prior to the adoption of the thirteenth amendment, it was in 
the power of states or territories to put in force, and having forbid- 
den any like exercise of authority in the future, cannot reasonably 
be supposed to hâve contemplated that reducing persons to "a con- 
dition of peonage" would thereafter be attempted by législation of 
any state or territory, though, out of abundant caution, it legislated 
against even that remote contingency. The presumption is not and 
ought not to be indulged, in advance, that a state or territory will 
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attempt to nuUify the provisions of any constitutional act of Con- 
gress. The presumption is the other way until dispelled by acts to 
the contrary. It is clear, therefore, that Congress contemplated 
that individual acts, unsupported by laws which states or territories 
were forbidden to pass, would be one, and the main, if not the only, 
agency for bringing about holding or returning to the forbidden con- 
dition'. Congress struck at thèse individual acts, the chief instru- 
mentalities by which it contemplated the evil could or would be con- 
tinued, and declared that "every person" who returned or held "any 
person" to a "condition of peonage" — regardless of the question 
whether that "condition" was denounced or upheld by the laws of 
the State or territory — was guilty of a crime against the laws of the 
United States. The fact that this act of Congress is corrective mere- 
ly, so far as it relates to the législation of states or territories, can- 
not blot out or suspend the operative efïect of the further commands 
it addresses, in other parts of the statute, to individuals, or the penal- 
ties it imposes upon them for the violation of those commands, in 
bringing about the holding or returning to "a condition of peonage." 
When Congress, in the exercise of power granted by the Constitu- 
tion, déclares certain acts criminal offenses against the United States, 
no State or territorial law or custom, or the absence of them, can 
purge the offense of its criminaUty, or suspend, or control, or effect, 
the right of the United States to punish that offense. Remember- 
ing that Congress not only explicitly struck down state or territorial 
laws which upheld the System, and forbade and annuUed any future 
attempt by any state or territory to renew the System, but went fur- 
ther, in order to make its policy more effective, and imposed pun- 
ishment upon individuals, the conclusion is irrésistible, that Congress 
never intended that the penalties denounced against individual acts 
should dépend for their opération or enforcement in any way upon 
anything a state or territory might or might not do, or the main- 
tenance of any custom looking to a revival of the "system" which 
the state or territory or locality was forbidden to attempt. The good 
custom and habit of a locality, territory, or state not to violate, or at- 
tempt to nullify, a provision of an act of Congress, cannot be pleaded 
to shield an ofïender against that law, because his acts are an ex- 
ception to the prevaiHng rule or custom of obédience to law in that 
state or territory. Congress never intended, when it denounced the 
holding to "a condition of peonage" of "any person" by "every per- 
son," that this law for the protection of liberties of citizens of the 
United States should be partial or local in its opération, or that 
individuals might violate this gênerai statute of freedom with im- 
punity, unless the state or territory in which the offense occurred 
attempted to do something it had no power to do, or the offense 
was of such fréquent occurrence, and committed by so many persons 
there, as to amount to a custom to violate the act of Congress. It is 
a new doctrine in jurisprudence that the good behavior of an offend- 
cr's neighbors, or the observance by the state of valid laws passed, 
in pursuance of the Constitution of the United States, to punish an 
offense, is to be taken ihto account in determining whether there 
has been a violation of a pénal enactment which is leveled at mis- 
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deeds of individuals as well as the misuse of authorîty by states and 
territories. 

Définition of Holding or Returning to a Condition of Peonage. 

What is meant by a "condition of peonage," or holding or return- 
ing thereto, is easily gathered from the words of the statute, and the 
working of the System in New Mexico when upheld there as a légal 
institution. Under the abolished System, as we hâve seen, the citizen 
could sell his own services, and could contract with another for the 
exercise of dominion thereafter over his person and liberty, so that 
he could be held or subjected, against his will, to the performance 
of his "obligation." He could also sell or transfer his interest in the 
performance of personal service due, or claimed to be due, him from 
other persons, and thus cause them to be held in subjection, by do- 
minion exercised over person and liberty, to coerce them to the per- 
formance of contracts and obligations. Citizens and foreigners alike, 
under the forbidden system, had power to put themselves or others 
in a situation — a "condition" — where they could be put upon the 
block, and dominion over their persons and liberties sold, for the 
term, to the highest bidder, to compel performance of private obliga- 
tions. Advances to the peon to release the claim of some other 
person upon his labor or services, in order to acquire power to exact 
compulsory labor or service for the person making the loan or ad- 
vance, were common practices. Indeed, thèse loans or advances, 
whether to the peon or some other person for him, or to release the 
daim of some other upon his labor and acquire it for the lender or 
advancer, constituted the chief "obligation" upon which the right 
of compulsory service or labor was founded. This state of things 
constituted the "condition of peonage" which the statute, save in 
the case of persons hereafter noted, designed to destroy and tear up, 
root and branch ; annihilating, not merely the "system," but also the 
status — "the condition" — ^together with ail the inévitable incidents to 
which it led or permitted. The condition of peonage to which it is 
forbidden to hold or return any person is plainly disclosed in the lat- 
ter part of section 1990, where it speaks of "voluntary or involun- 
tary service or labor of any persons, as peons, in liquidation of any 
debt or obligation, or otherwise." What the service or labor of 
any persons as "peons" was, we hâve already seen. It was the exer- 
cise of dominion over their persons and liberties by the master, or 
employer, or creditor, to compel the discharge of the obligation, by 
service or labor, against the will of the person performing the serv- 
ice. The condition of peonage, therefore, to which it is forbidden 
to hold or return any person, by the express words of the statute, 
means the situation or status in which a person is placed, including 
the physical and moral results of returning or holding such person 
to perform labor or service, by force either of law or custom, or by 
force of lawless acts of individuals unsupported by local law, "in 
liquidation of any debt, obligation, or otherwise." The phrase "con- 
dition of peonage" means the actual status, physical and moral, with 
the inévitable incidents to which the employé, servant, or debtor was 
reduced under that system, when held to involuntary performance 
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or liquidation of hîs obligation — the eflfect thereby produced upon 
the person, liberties, and rights of a man held in such a situation. 
"Otherwise," in contradistinction to "any debt or obligation," cannot 
mean less than that the debt or obligation upon which the claim to 
compulsory service is based need not be real or of légal validity, 
but includes cases when the "obligation," performance of which is 
coerced by labor against the will of the servitor, is unfounded, con- 
cocted, or illégal, or arises from agreements or dealings vvith stran- 
gers claiming the right to his service; as where a person having 
or pretending to hâve some obligation of the servitor transfers the 
obligation, upon which he claims the. right to exact service, to a 
third person, who coerces labor or service against the will of the 
debtor or person claimed to be bound by the obligation, in settle- 
ment or "liquidation" of siich "obligation," or "otherwise"; that is, 
by like means. 

The first step to create a condition of peonage is taken when the 
debtor or person agreeing to perform "service or labor" contracts 
that it may thereafter be coerced, against his will, by dominion over 
his person and liberty; or where a third person, who has no con- 
tract or agreement or obligation of the debtor, agrées with some 
other person who is or prétends to be a creditor, or to hâve the right 
to exact Personal service, to buy the claim or obligation, with the 
purpose or view to coerce performance of the service or payment 
of the debt, or "obligations," by holding the debtor, against his will, 
until he performs it. Under the statute a person may neither agrée 
nor volunteer to be held to a condition of peonage, or to be coerced 
into subjection to such a condition. In the légal sensé, whatever 
they may be in other aspects, such agreements are involuntary in their 
inception, since the law forbids consent, and therefore treats the 
agreement as having been made involuntarily — against the will. Such 
agreements are illégal under the peonage statute, no matter how 
made ; but the making of the forbidden agreement to hold or be 
held to "a condition of peonage," if nothing more is donc, cannot be 
punished under the statute, though the agreement itself may amount 
to a violation of the conspiracy laws of the United States. The hold- 
ing or returning to a condition of peonage arises and exists when- 
ever unlawful dominion is exercised over the person and freedom 
of one, whether he has agreed or not to submit to such control, in 
order to exact compulsory performance of labor or service against 
his will; or when, without the agreement, such dominion is used 
and exercised over him at any time upon a claim of indebtedness 
or obligation due or claimed to be due from him, directly or indi- 
rectly, whether well or ill founded, in conséquence of which the serv- 
ice is compulsorily exacted of him against his will. The statute, 
though it goes further, has in view kindred purposes with the provi- 
sion of our State Constitution against imprisonment for debt. If 
the agreement, under the sweeping provisions of the statute, can 
ever be said to be voluntary, it certainly becomes involuntary the mo- 
ment the person desires to withdraw, and then is coerced to remain 
and perform service against his will. 



PEONAGE CASES. 6S1 

The penalties of the statute strike at any designed and deliberate 
course of action on the part of the creditor, or hirer, or employer, 
or other person claiming the right to exact service of another, to 
compel the debtor or person contracting to render the service, or of 
whom it is claimed, to submit against his wrill at any time to do- 
minion over his person and liberty, if, in conséquence of such acts, 
the person, against his will, is compelled to render personal service to 
liquidate a debt or "obligation." Deprivation of liberty, or imprison- 
ment, or force, to accomplish some other purpose, distinct from the 
enforcement of a debt, obligation, or contract of service, or claim 
of right to exact it, will not bring the ofifending party within the rea- 
son of the statute. Such acts done with other motive than to com- 
pel service may amount to assault and battery, or to false imprison- 
ment, or to other violation of the criminal or civil laws of the state ; 
but they do not constitute the holding or returning to "a condition 
of peonage," within the meaning of the statute. The test often given 
for determining the influence, force, or threats which deprive a per- 
son of freedom of choice, and coerce his will, is that the force, influ- 
ence, ot threats must be sufficient to overcome the will of a reason- 
ably fïrm man under like circumstances ; but the better rule, which 
should be applied to thèse cases, is that, as ail persons are not of like 
courage and firmness, the court or jury, as the case may be, must 
consider the situation of the parties, the relative inferiority or in- 
equality between the persons contracting to perform the service and 
the person exercising the force or influence to compel its perform- 
ance, and détermine, in view of ail the circumstances, whether the 
service was involuntary — upon compulsion. It will not do in ail 
cases to say that the party should hâve relied upon the law for re- 
dress, and resisted the force or threats by légal proceedings, instead 
of submitting to the wrong ; since the protection of the law, in many 
cases, may not be sufRciently immédiate to prevent the threatened 
injury, nor afïord ariything like suiUcient and adéquate compensation 
for the injury which would resuit if the force and influence were then 
resisted. 

There are many persons, other than those duly convicted of crime, 
who may be compelled against their will to perform "labor or serv- 
ice." The holding of such persons "to service or labor" against 
their will does not fall within the reason of the peonage statute, and 
you will not concern yourselves about them in your investigations. 
Instances where such compulsory service may be enforced arise in the 
case of parent and child, master and apprentice, as to certain services 
to be rendered the government, as in the army and navy, and also 
where the state exacts public duties of the citizen, such as service in 
the militia, working of the public roads, and the like. The institu- 
tions and customs of ail countries, whether despotic, constitutional 
monarchy, or republic, hâve always regarded such service as the dis- 
charge of honorable public duties, which every patriotic citizen or sub- 
ject owes to his government, and held that compulsory performance 
of them does not invade the liberties of freemen, or reduce them to 
■'involuntary servitude," as understood and designed to be prevented 
by the Constitution. The law also permits the exaction of involun- 
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tary service in cases of sailorS in the merchànt marine who hâve 
signed a contract to perform the Voyage, etc. 

Corning now to môre spécifie answer to your questions, the court 
gives you the law as follows : 

1. A person who hires another, and induces him to sign a contract 
by which he agrées dûring the term to be imprisoned or kept under 
guard, and under cover of such agreement afterwards holds the party 
to the performance of the contract by threats or punishment, or un- 
due influence, subduing his free will, when he desires to abandon the 
service, is guilty of holding such a person to "a condition of peonage." 

2. A person who falsely prétends to another that he is accused of 
crime, and ofïers his good offices to prevent his conviction, if he will 
pay a sum of money, thereby to satisfy the prosecutor, and thus 
induces such party to sign a contract obligating himself to work to 
reimbur,se the amount paid out or pretended to be paid out for this 
purpose, or to pay any other sum on this account whereby such per- 
son agrées to serve him or labor for him, and to submit to restraint 
and deprivation of liberty while he is performing the contract, is guilty 
of causing such person to be held, or of holding him, in a condition 
of peonage, whenever such person, believing that the service is neces- 
sary to avoid conviction, enters upon the performance of the contract, 
and is then compelled to remain and perform it — though he desires to 
leave it — by threats or punishment, subduing his freedom of will. The 
person who makes such a contract with the person held to service, 
that another may get the benefit of his enforced labor, and the person 
who becomes his custodian, knowing the fact, and enforces the per- 
formance of the contract, if the deceived person is compelled to labor 
against his will, is guilty under the statute. 

3. If one person carries another before a magistrate, informing him 
that he is accused of crime, and the magistrate induces the accused, 
being of weak mind, 6r of little intelligence, or confiding, to believe 
that he is being pfosecuted in the court, and that he has been sen- 
tenced to hard labor for a fine, and that the party bringing him before 
the court has confessed judgment for the iùne, in conséquence of which 
the person believing himSeTf lawfuUy sentenced to hard labor for the 
fine submits to restraint, ând his will is subdued by reason of the fraud 
and the officiai character of the person before whom he is brought, 
because he believes himself to be a convict and restrained by the 
power which the law gives to a hirer over convicts, and he enters upon 
the service and works under the contract against his will, the persons 
sb concerned are guilty of causing the accused to be held in a condi- 
tion of peonage, though ho warrant issued, no offense in fact was 
charged, no judgment was rendered, and the person who carried him 
before the magistrate was only a prîvate citizen. 

4. Any person who falsely accuses another of crime and carries him 
before a magistrate in order that he may be convicted and put to 
hard labor, in conséquence of which such person is convicted and put 
to hard labor, the false accuser at the time having the purpose or de- 
sign to hire such person, or to enable some other person to hire him, 
is guilty, under section 5525 of the Revised Statutes of the United 
States [U. S. Comp. St. 1901, p. 3715], "of carrying away any person. 
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with the intent that such other person be sold înto învoluntary servi- 
tude." If two or more persons conspire or combine to do this, they 
are guilty of a conspiracy to deprive the person, if he is a citizen of th^ 
United States, of the free exercise or enjoyment of a right or privilège 
secured to him by the Constitution of the United States, and are in- 
dictable accordingly. 

5. If a défendant, convicted of a misdemeanor, signs in open court 
a written contract, approved in writing by the judge, in considération 
of another becoming his surety on confession of judgment for the fine 
and costs, and is thereupon released, the law of the state treats him 
as a convict who has resigned himself to the custody of his surety to 
escape that of the state, and the surety may restrain him of his liberty, 
and invoke the aid of the state law to compel the service. This pro- 
vision applies only to cases in which there has been a lawful conviction, 
and a written contract, signed in open court, approved in writing by 
the judge. The contract cannot extend beyond securing the fine and 
costs while they are being worked out. It cannot be made, as has 
been repeatedly declared by the Suprême Court of this state, the basis 
of a contract for additional service on payment of advances, and the 
convicted person cannot be held in involuntary servitude for their 
payment. 

6. Although one may hâve confessed judgment for another on his 
conviction, the surety is not entitled on that account to detain him 
in custody against his will, as his bail would be before trial, unless the 
surety has compHed with the statutes of the state, and made written 
contract in open court, approved by the judge in writing. This is 
a safeguard which the state exacts to prevent abuse and oppression 
when the surety intends to hold his principal to involuntary service 
to reimburse him for the payment of the fine and costs. As such an 
agreement involves personal trust and confidence on the part of the 
convict in the sélection of a keeper, his surety has no authority, with- 
out his consent, to transfer the contract and custody of the convict to 
some other person, who repays to the surety the fine and costs, and 
enforces the performance of the service. If there is no written con- 
tract approved by the court, or if it is transferred without the consent 
of the convict, the convict cannot be held against his will to perform 
service to repay his fine and costs. If one holds another convicted of a 
misdemeanor, against his will, because he has confessed judgment fot 
the fine and costs, without obtaining a written contract in open court, 
approved in writing by the judge, or holds him against his will, after 
the fine and costs hâve been worked out, for advances upon a further 
term of service, or prevents his leaving by force or threats as above 
defined, such person is guilty of holding the person in a condition of 
peonage. 

Judicial Ofïicers not Responsible for Mistakes and Errors. 

7. The magistrate or other judicial officer who makes an error of 
judgment in the exercise of his jurisdiction — exceeds his authority 
in the sentence imposed — is not guilty of the offense of causing the 
party to be held in a condition of peonage, or in involuntary servitude, 
because in conséquence of such sentence the défendant is put and kept 
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at hardjabor. There must be much more than that to involve the 
ofBcer in criminal responsibility. For reasons of imperative public 
policy, a judicial officer is net responsible, civilly, for mistakes or 
errors of judgment; nor is he indictable or impeachable for such. 
The statutes against peonage and involuntary servitude are not in- 
tended to punish officers where persons are convicted or sentenced 
under unconstitiitional laws, or through errors or mistakes in the ad- 
ministration of constitutional laws, and are held, under sentence there- 
on, to labor by state officers, or hired, according to the requirements 
of law, to others, who restrain the convict and compel him to perform 
labor against his will. Imprisonment under an unconstitutional law 
is of course unlawful, and civil responsibilities may attach, under cer- 
tain conditions, to other than judicial officers ; but a person who does 
no more than to bring the machinery of the law into play from proper 
motives, or sits in judgment, or exécutes the sentence, is not crim- 
inally responsible, under the statutes, for holding or causing the party 
to be held to "a condition of peonage" or involuntary servitude. The 
wisest and best men difïer as to the constitutionality of laws, and the 
highest courts frequently overrule or départ from their own décisions, 
and constantly reverse the judgments of lower courts. There would 
be little independence or safety on the part of those who expound or 
exécute the laws, if criminal responsibilities attached to honest errors 
or mistakes of judgment. 

Liable for Intentional Wrong. 

8. On the other hand, where a magistrale or other judicial officer 
corruptly exercises his functions in order that a citizen may be con- 
victed unlawfully and sentenced, so that a particular person, with 
whom he has an understanding, express or impHed, by becoming the 
surety on confession of judgment, may get the custody of the con- 
vict, or make a profit out oi a contract to be made between the con- 
vict and his surety, in conséquence of which the convict is detained 
and put to hard labor, such magistrate or other judicial officer can- 
not escape criminal responsibility to the United States for the con- 
spiracy, and its natural and designed resuit, in the holding of a citizen 
in a condition of peonage or involuntary servitude, because the judi- 
cial officer has taken the précaution to veil his wrong in the form 
of an officiai act. 

Labor Law of 1901 Unconstitutional. 

9. The act of the Législature of Alabama, approved March i, 1901 
(Acts 1900-01, p. 1208, § i), about which you inquire, makes it a pénal 
offense, where a person, who has "contracted in writing to labor for 
or serve another for any given time, or any person who has by written 
contract leased or rented land from another for any specified time, 
or any person who has contracted in writing with the party furnish- 
ing lands, or the lands and teams to cultivate it, either to furnish the 
labor, or the labor and teams, to cultivate the lands," afterwards, 
without the consent of the other party, and without sufficient excuse, 
to be adjudged by the court, "shall leave such other party or abandon 
said contract, or leave or abandon the leased premises or land as 
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aforesaid," and take eniployment of a similar nature from another 
person, without first giving him notice of the prior contract. 

Courts are always reluctant to exercise the délicate power of de- 
claring a statute unconstitutional, and will avoid passing upon such 
questions when possible, consistent with the due administration of 
justice. In the phase in which the issue is presented, it is impossible 
to avoid it. You cannot properly perform your duties without ad- 
vice as to the binding force of this statute, and the issue stares the 
court in the face, and must be met, unless the court abdicates its duty. 

To constitute the offense under this statute, there must be, first, 
the written contract; second, the leaving of the service or premises 
without just excuse ; third, the want of consent of the opposite party ; 
fourth, the taking of employment of a similar nature from another 
person; fifth, without notifying him. Under the statute, the laborer 
or renter has done no criminal act in leaving or in abandoning the 
contract or premises. The act does not make the leaving an ofïense. 
Ail that amounts to, under this statute, is a breach of a civil contract. 
That créâtes only the relation of debtor and creditor. The statute, 
on the foundation, for the reason, that the relation of creditor and 
debtor results from the breach of the contract, commands the debtor, 
on péril of hard labor, not to work at his accustomed vocation for any 
one else, during the term of the contract, without the permission 
of the creditor, unless he informs his new employer of the first con- 
tract. Another statute, providing for this very contingency, déclares, 
if the laborer or renter does inform the person of whom he seeks 
employment, the latter shall incur heavy pains and penalties if he em- 
ploys him without the first employer's permission. 

Imprisonment for Debt. 

What is this but declaring, if a man breaks his contract with his 
creditor without just excuse, he shall not work at his accustomed vo- 
cation for others without permission of the creditor? What is this 
but a coercive weapon placed by the law in the hands of the employer 
to compel the debtor to pay a debt, to perform the contract? Under 
the Constitution of Alabama there can be no imprisonment for debt, 
nor can it be treated, directly or indirectly, as a crime. The only 
constitutional method of enforcing a contract for personal service 
is to get judgment and exécution, and hâve compensation for the 
broken contract by seizure and sale of the defendant's property. 

It is not contended that leaving the service cannot under any cir- 
cumstances be made a criminal ofïense. Doubtless it is compétent 
for législation to make it a criminal ofïense for an employé, without 
giving reasonable notice, to suddenly quit duties the continued per- 
formance of which, for the time being, under the conditions of the 
particular calling, is necessary to prevent the endangering of life, 
health, or limb, or inflicting other grievous inconvenience and sacri- 
fice upon the public. Surely a train dispatcher, indicted for suddenly 
leaving the service without giving orders necessary to prevent the 
clash of opposing trains upon a railroad, could not successfully plead, 
when destruction of life and property were brought about by his sud- 
den leaving, that he could not be punished, because he did no more 
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thàn breach a contract oî service. In thèse and like cases, the crim- 
inal law would be exerted not to compel performance, or to pre- 
vent quitting the service, in a reasonable way, but because, by aban- 
doning it in an unreasonable way, the employé has created a condi- 
tion of affairs, the natural, direct, and known resuit of which is to 
endanger life, health, or limb, or to inflict grievous public injury. 
This act is not planned vi/ith any such purpose. It does not attempt 
to make the leaving of the service, which is private in its obligation, 
an offense under any circumstances. 

This statute practically attaints the debtor and makes him a légal 
pariah if he attempts to exercise his right to labor without another 
man's, consent, and that man his créditer. One of the most valuable 
liberties of man is to work where he pleases, and to quit one employ- 
ment and go to another, subject, of course, to civil liability for breach 
of contract obligations. Thèse laws attempt to take this right away 
and destroy this liberty. When a man's liberties are taken from him 
because he does not pay a debt, and he is punished if he does not per- 
form a civil contract, or "abandons the leased premises," the place 
where he agreed to do it, he is put in prison bounds, and is imprisoned 
for debt in the meaning of the Constitution. The statute, in effect, 
makes him a fîxture to the place, because he owes a debt and does 
not perform a contract in order to liquidate it, 

It is a fundamental principle of law that the legitimacy of the exer- 
cise 'of the police power, or any other législative authority concern- 
ing the constitutional rights of the citizen, whatever the language 
employée in the statute, is to be tested and determined by its "natural 
and reasonable efifect" upon that right. It is a maxim alike of the law 
and common sensé that no power can be exercised indirectly which 
cannot lawfully be exercised directly. What is the "natural and rea- 
sonable efïect" of the penalty imposed upon the laborer or renter for 
not giving information as to his broken contract before engaging 
in service elsewhere, when measured by the légal and practical con- 
séquences which inevitably foUow? The laborer or renter who once 
enters into a contract and breaches it, no matter how righteously, 
subjects himself during the whole term of the contract to risk of 
prosecution if he takes Hke employment with others without fîrst 
informing the subséquent employer of the prior contract. The mère 
quitting of the contract, whether rightly or wrongly, clouds and im- 
pedes his right to work for others during the whole time the contract 
is to run. The law provides no means for determining the justice 
of his excuse, at any time, in any mode, in any tribunal, unless he 
first risks the penalty of hard labor by taking the new employment 
without informing the subséquent employer of the prior contract. 
This is not required of any other freeman in the land, or exacted of 
any other debtor. It is a penalty imposed for debt. The person from 
whom he seeks employment may désire the service of the laborer or 
renter, and for that matter believe he was justified in quitting the 
former service; yet, almost invariably, the would-be employer will 
be deterred from giving work to the laborer or renter, because, in 
that event, he would assume the péril of maintaining the justice of 
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tlie laborer or renter's excuse, and, if he failed, of having to pay 
heavy fines and penalties. If, however, the debtor succeeds in con- 
vincing the new employer that he was justifîed in quitting, and so 
obtains employment, and the former employer insists that he was 
not, and notifies the new employer that he does not consent, the 
latter, in ail probability, will dismiss the laborer or renter, rather than 
risk prosecution, under péril of heavy penalties, if he fails to show the 
laborer or renter had sufïicient excuse for leaving. The penalty put 
upon the renter or laborer, if he mistakes the justice of his excuse 
for quitting, is ever hanging over him. His safety is never assured, 
except by judgment in his favor, after facing a jury in the prisoner's 
dock, to settle the right. 

It is a matter of common knowledge that nearly ail the farm la- 
borers and land renters in the counties of this state to which the stat- 
ute is applicable are men of very little means, and must rely upoia 
advances or hâve work to support themselves and their familles at ail 
times. To a man in this condition a dispute or différence with his 
employer, resulting in the abandonment of the service, no matter what 
the right of the laborer or renter's contention, is calamitous in the 
extrême. The leaving of the service, whether with or without just 
excuse, puts insuperable obstacles in the way of earning a livelihood, 
by the sweat of his brow, elsewhere than with the first employer or 
on the rented premises. He must stay there, or else, leaving, must 
starve, or go to work elsewhere, which in most instances he cannot 
do except by violating this statute and running the risk of conviction 
for crime, by not informing the new employer. Practically, the law 
places the laborer or renter at the mercy of his first employer, be- 
cause of the broken civil contract. An employer with such power 
over the sustenance and liberty of another is master of his destiny 
and liberty, and the laborer or renter in such a condition is a serf in 
ail but name. Thèse results, so damaging and harassing to the lib- 
erty and equality of the laborer and renter before the law, fall upon 
him because he has breached a former contract, and to coerce him 
to perform it. The penalty for not informing is put upon him be- 
cause he has breached the contract, and the prohibition against his 
employment by those who know of the breach is aimed at him be- 
cause he has breached his contract. The wliole scheme and pur- 
pose and the inévitable efïect of thèse statutes are to coerce the la- 
borer or renter to pay a debt, return to a personal service, by stress 
of pénal enactments leveled at his person in the one instance, and 
against his right to work in the other. No man can be lawfully 
compelled to disclose différences with former employers, or breaches 
of contract with others, as a condition précèdent to the right law- 
fully to engage in the service of another, in order to coerce him 
to pay a debt or perform a contract of personal service. The debtor 
cannot be compelled to put himself upon the blacklist that he may be 
prevented from getting wqrk without an employer's consent, in order 
to coerce him to the performance of a contract of personal " service 
or the payment of a debt. Ail such législation is plainly violative 
of our State Constitution. 
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Odious Class Législation. 

This législation is obnoxious to other fatal objections under our 
State Constitution. It is a vicious species of class législation. Its 
criminal penalties are grafted ônly upon contracts between laborers 
and renters on farm lands, and their hirers or landlords. It is de- 
signed solely in the interest of the employer or landlord. The latter 
may discharge the laborer or renter, or fail to come up to promises 
to him, without sufiScient excuse ; yet this législation gives the renter 
or laborer no unusual recourse against his employer or landlord, 
while, in efifect, though not in name, it pronounces practical outlawry, 
in favor of the landlord, against laborers or renters regarding their 
right to labor and pursue their accustomed vocations, by attaching 
spécial and extraordinary penalties to their breaches of contracts 
with landlords and employers. 

The Constitution of Alabama déclares "ail men are equally free and 
independent, and are endowed by their Creator with certain inalién- 
able rights, among them, life, liberty and the pursuit of happiness." 
It also déclares that "the sole object and only legitimate end of gov- 
ernment is to protect the citizen in the enjoyment of life, liberty and 
property, and when the government assumes other functions, it is 
usurpation and oppression," The Suprême Court of this state has 
declared that: 

"TJnequal, partial and dlserimlnatory législation, whlcli sebures riglits to 
some favored class or classes, and dénies them to otliers similarly clrcum- 
staneed, who are thus excluded from the equal protection of the law, de- 
signed to be secured by the gênerai law of the land, Is in elear and manifest 
opposition to the letter and spirit of thèse provisions." Railroad Co. v. Mor- 
ris, 65 Ala. 199. 

More than once the Suprême Court of this state has quoted, ap- 
provingly, the déclaration of a great jurist, that — 

"The Tlght of every indlvidual must stand or fail by the same raie or law 
that govems every other member of the body politlc or land, under similar 
circumstances. Every partial or private law which dlrectly proposes to de- 
stroy or affect indlvidual rlghtS, or does the same thing by affording remédie» 
leading to similar conséquences, Is unconstitutional and void. Were it oth- 
erwlse, odious Indlviduals and corporations would be governed by one law,, 
and the mass of the communlty and those who made the law by another: 
whereas the like gênerai law, affecting the whole communlty equally, could 
not hâve been passed." Wally's Heirs v. Kennedy, 2 Yerg. 554, 24 Am. Dec. 
511. 

More than once the Suprême Court of Alabama has approved this 
emphatic déclaration from a great judge: 

"It is manifestly contrary to the flrst prineiples of civil liberty and natural 
justice, and to the spirit of our Institutions and laws, that one citizen shall 
enjoy privilèges and advantages which are denied to ail others under like- 
circumstances; or that one shall be subjeet to losses, damages, suits, or ac- 
tions from which others under like circumstances are exempted." Holden v. 
James, 11 Mass. 396, 6 Am. Dec. 174. 

The most eminent of ail the writers on constitutional law has writ- 
ten: 

"Every one has the right to demand that he be governed by gênerai rules, 
and a spécial statute, which, without his consent, singles his case ont as one 
to be regulated by a différent law from that which is applied In ail similar 
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cases, would not be legltlmate législation, but such an arbltrary mandate 
as Is not within the province of free government. Those who make the 
lawB are to govern by promulgated established ruies, not to be varied in 
particular cases, but to bave one rule for rich and poor, for tbe favorite at 
court and countryman at plow. This is a maxim of constitutional law, and 
by It we test the authority and binding force of législative enactment" 
Cooley, Const Law, §§ 391, 393. 

The saroe high authority déclares : 

"Bqual protection and security must be given to ail, under like clroum- 
stances. In the enjoyment of their Personal and civil rlghts. Ail persons must 
be equally free to pursue their happiness, and to acquire and enjoy property, 
to hâve like access to the courts of the country for the protection of their 
persons and property, and the prévention and redress of wrong, and the en- 
forcement of their contracta. No Impediment must be interposed to pursuits, 
except as applied to simllar pursuits by others under like circumstances. No 
greater burdens shall be laid upon one man than are laid upon others In a 
Bimilar calling and condition." 

The fundamental rights and privilèges of the citizen must be the 
same everywhere in the state. Among them is the right of contract. 
Among them is the right to pursue any lawful calling, unfettered and 
unvexed by exactions not made of other men in like occupations 
under like circumstances. Why should a debtor seeking work in 
Montgomery county be compelled to tell a new employer of a former 
broken contract, while a debtor seeking work in Jefferson county 
is subject to no such restriction? Why should an employer in Mont- 
gomery county be fîned if he knowingly hires an agricultural laborer 
who has improperly breached a contract without the former em- 
ployer's consent, while the employer in Jefferson county may hire an 
agricultural laborer who has broken a like contract in Jefiferson 
county in défiance of the former employer? Local conditions may 
justify police régulations, in one community, concerning a particular 
calling, différent from those in another. This act was not designed 
for any such purpose, and, put upon that ground, has nothing to 
rest on. As said by our Suprême Court of a similar law, this act 
has "none of the characteristics of a law designed to regulate the 
subjects which properly fall within the purview of domestic police. 
There can be nothing so offensive or injurions in the act of hiring 
a single unemployed laborer for one's service as to require police 
régulations by the state." Joseph v. Randolph, yi Ala. 506, 46 Am. 
Rep. 347. The conséquences of the exercise of a fundamental con- 
stitutional right, and the measure of privilèges as to it, no valid 
police régulation being undertaken, must be the same in every locality, 
on ev.ery class, and on every foot of soil in Alabama. Thèse funda- 
mental rights are as broad as the state, and cannot vary and change 
with county lines. Législative power cannot arbitrarily single out 
particular classes of persons and put burdens upon them, bottomed 
upon breaches of their contracts, to prevent their working elsewhere, 
which are not enforced against other classes or persons, similarly 
circumstanced, who break like contracts. The lessee of premises in a 
city, or in the country, so long as the agreement does not relate to 
the making of a crop, and the laborer in the mine, factory, or forest, 
the servant in the household, the employé upon the railroad, the clerk, 
123 F.^ 
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the meclianic, and the professional man, mây each break their con- 
tracts to render service tp a particular employer, withput sufficient 
excuse, and afterwards make similar contracts, at will, with others, 
without first having to inform of their prior contracta or incurring 
the almost certain risk of bèing debarred therëby of the opportunity 
or rewards of new employment if they do. The landlord, the farrrier, 
and every other person in Alabama, save the renter to make a crop 
and the laborer, may break a contract tolabor or to do other service 
for others, without just excuse, and yet the arm of the state does not 
reach out, on that account, with criminal perialties to prevent his 
retrieving his fortunes in other like employment, or put him in péril 
of hard labor if he mistakes the justifîableness of his excuse in leaving, 
and in reliance upon it, impelled by necessity to obtain work, from 
which he will be debarred if he informs of it, conceals the first con- 
tract rather than remain in idleness and want. The laborer and land 
renter alone are made inferior in right, in the vital matter of earn- 
ing a livelihood and the pursuit of their usual vocations, to ail other 
citizens in the state, and subjected to burdens, iriequalities, and pains 
from which ail other citizens who may hâve unjustifiably broken 
contracts of personal service are entirely free. This statute strikingly 
présents a case where, in violation of the gênerai law of the land, 
persons in uninfluential and humble occupations are "governed by 
one law, and the mass of the community and those who made the law 
by another; whereas, the like gênerai law, affecting the whole com- 
munity equally, could not hâve been passèd." If such a law could 
withstànd constitutional tests, it would be but the forerunner of other 
harsher exactions by wlîich land renters and laborers would soon 
be reduced to the evils of "a condition of peonage" far more déplorable 
than those resulting from the institution in New Mexico. The old 
System, at least, put pains and penalties upon the master and servant 
alike, and used the power ôf the law with equal hand against both, 
to coerce performance of the contract of service. 

Former L,aws Went as> Far as Possible in a Free Country. 

Every refîecting man recognizes the gréât evils resulting from the 
abandonment of farms by laborers and renters, without justifiable 
excuse, after obtaining advances and incurring indebtedness to the 
employer, sometimes leaving the crops when it is almost impossible 
to secure other labor to savé them. Against thi^ evil the statutes of 
Alabama hâve provided, as faf as possible, under oùr form of govern- 
ment, by criminal enactmènt; Code Ala. 1896, § 4730. That section 
enacts that — 

"4.ny person entering luto a written contract for the performance of any 
acts or service, with the intent tp injure or defraud his employer, and thereby 
ojbtains money or personal properfy from such employer, and with like intent 
aiid without just cause, and without réfunding the money or paying for such 
property, refuses to perform such act or service, must, on conviction, be 
punisbed as if he had stolen it" 

It àppli^s to ail classes of persons who commit the designated of- 
fense, and does not single out any particular class. This statute is 
constitutional. Persons duly convicted of violating îts provisions, 
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and put to labor in conséquence, are lawfully undergoing involuntary 
servitude. On thèse lines législation cannot move at ail, when the 
act complained of is not a crime, but the mère breach of the obliga- 
tions of a contract. The "great, gênerai, and essential principles" 
of government cannot be bent or swayed to the préjudice of renters 
or laborers, who are freemen and citizens, in order to improve the 
efficiency of our system of labor, or to avert the disastrous consé- 
quences to landlords and farmers which resuit in every other business 
in life when the obligations of contracts are not performed or re- 
spected. The gap once made by discrimination against laborers 
and renters, no other class of men would be safe from like discrimina- 
tion. AU other classes of society, alike with landlords and persons 
engaged in agricultural pursuits, are subject to losses and damages 
from the unreliability and dishonesty of debtors and employés who 
fail to perform contracts ; but in ail free governments the good sensé 
of mankind, since the days when imprisonment for debt was abol- 
ished, has condemned and frowned down any attempt to coerce the 
performance of civil obligations by criminal penalties. If the statute 
had declared in terms that no person should furnish food and rai- 
ment to persons in certain occupations, in exchange for labor, when 
they had broken contracts of service without fîrst obtaining the con- 
sent of their former employers, no one would fail to perceive that the 
statute made harsh and odious class distinctions against persons 
in those occupations. When the statutes déclare that no one shall 
give croppers or laborers employment, if they break, without suffi- 
cient excuse, contracts of personal service with former employers, 
without their consent, what is this but declaring, because a person 
in a certain calling or occupation has broken a contract, that he shall 
not avail himself, no matter what his necessities, of the usual means, 
open to ail other men, to obtain food or raiment, except by consent 
of a former employer? Can harsh discrimination between classes be 
more strongly drawn than hère? 

Déniai of Equal Protection of Law. 

For the reasons already given, this statute is also vîolative of the 
Constitution of the United States. It is unjust discrimination against 
a class, and the déniai of "the equal protection of the law" to laborers, 
and renters who contract to cultivate crops. It attaches consé- 
quences to the breaches of their contract obligations, and erects bar- 
riers to their right to pursue their usual callings, which are raised 
up by law against no other class of men under like circumstances. 
It attempts to coerce performance of their contracts of personal serv- 
ice by means unknown to the law of the land, in the same localities, 
upon breaches of like contracts by ail other classes of citizens. A 
person convicted and put to hard labor for violating the provisions 
of this statute, because he did not give notice of the first employ- 
ment before eritering upon the second, is restrained of his liberty 
in violation of the Constitution of the United States, and is entitled 
to discharge on habeas corpus, notwithstanding he is held under a 
final judgment of a state court which remains unappealed and unre- 
versed. Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 
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868. The act is plainly violative of the thirteenth amendment to thc 
Constitution, and the statute passed, in pursuance thereof , against 
peonage. It establishes a system of peonage, and uses the arm of 
the law to keep persons in "a condition of peonage," whenever they 
"abandon the leased premises," by coercing performance of the "obli- 
gation" of contraets of "labor or service" by involuntary service. 



STATE or MINNESOTA v. NORTHERN SECTJRITIES CO. et aL 
(Circuit Court, D. Minnesota, Thlrd Division. August 1, 1903.) 

No. 791. 

. MONOPOLIBS— COMBINATIONS IS ReSTRAINT OF TrADB AND COMMBRCB— 

Minnesota Statutk. 

The anti-trust law of Minnesota (Laws 1899, p. 487, c. 359), maklng 
unlawfui any contract or combinatlon In restraint of trade or commerce 
wlthin the state, Is in substantlally the same language as the Sherman 
anti-trust law (Act July 2, 1890, c. 647, 26 Stat. 209 [V. S. Comp. St. 1901, 
p. 3200]), and must recelve a slmilar construction. Following the décisions 
of the United States Suprême Court construlng the latter act, the Minne- 
sota law applies to rallroads, and any contract or arrangement between 
railroad companles for the purpose and having the effect of preventing 
compétition by flxing rates to be maintained by the parties Is in viola- 
tion of Its provisions; but contraets or combinations which do not dl- 
rectly and necessarlly affect transportation, or rates therefor, are not In 
restraint of trade or commerce, nor wlthin the staitute, even though 
they may remotely and indirectly appear to hâve some probable effect 
in that direction. 
Same— Railboads— Stock-Holdino Cokpokation. 

A holding corporation organized by Indlvidual stockholders of two 
railroad companles, owning and operatlng substantlally parallel and com- 
peting Unes of railroad wlthin the state of Minnesota, for the sole pur- 
pose of acquirlng, by the excbange of Its own stock therefor, stock of 
the two companles, and holding and voting the same, but having no 
power or franchise to operate a railroad, is not in violation of the Min- 
nesota anti-trust law (Laws 1899, p. 487, c. 359), whlch provides that 
"any contract, agreement, arrangement, or conspiracy, or any combina- 
tien in the form of a trust or otherwlse » • • which is In restraint 
of trade or commerce wlthin thls state, • ♦ • Is hereby prohibited 
and declared to be unlawfui," where the purpose of its promoters was 
thereby to acquire and retain In the same bands a majority of the stock 
of one or both companles, to insure uniformlty of policy and stablllty 
of management, although It in fact acqulred the controlUng interest in 
both. In the absence of any évidence that it ever exercised its power to 
prevent compétition between the two roads, or to interfère in any manner 
wlth the fixing of rates by elther company. 
Same— Enfohcbment op Statute— Jubisdictiott of Equitt. 

The anti-trust law of Minnesota (Laws 1899, p. 487, c. 359) Imposes 
severe penalties for its violation, but contalns no provision for restrain- 
Ing or enjoinlng violations, and wlthout such statutory authority a court 
of equity bas no Jurisdictlon to enjoln an act which constitutes a crimlnal 
offense. 
Railroads— Minnesota Statuts aoainst Consolidation— Stock-Holdino 
Corporation. 

The Minnesota statute prohlbltlng the consolidation of parallel and 
competlng Unes of railroad (Laws 1874, p. 154, c. 29, and subséquent 
enactments of the same ténor), which provides that "no railroad corpora- 
tion or the lessees, purchasers or managers of any railroad corporation 
sbaU consolldate the stock, property or franchise of such corporation 
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with, or lease or purchase the works or franchise of, or In any way 
control any other railroad corporation owning or having under its control 
a parallel or competing Une," does not apply to a corporation organized 
by individual stoclitiolders of two companies, owning parallel and com- 
peting lines of railroad, for the sole purpose of acquiring, holding, and 
voting stock of the two companies, in the formation of which neither 
Company had any part, and which has no powers or franchise as a rail- 
road Company. Such a corporation is merely an investing stockholder, 
and not a railroad corporation, nor a lessee, purchaser, or manager of 
a railroad corporation, within the terms ot the statute; and, although it 
may acquire and own a majority of the stock of both companies, it does 
not thereby efCect a consolidation, where the companies still malntain 
their separate organizations, with separate boards of directors and 
managing officers. 

In Equity. On final hearing. 

W. B. Douglas, M. D. Munn, and Geo. P. Wilson, for complainant. 
Young & Lightner, for Northern Securities Co. and J. J. Hill. 
C. W. Bunn, for Northern Pacific Ry. Co. 
M. D. Grover, for Great Northern Ry. Co. 

LOCHREN, District Judge. This cause came on for final hearing 
at St. Paul June 5, 1903, upon the bill, answers, and testimony taken 
and on file. That the cause is one of équitable cognizance, and that 
this court has rightful jurisdiction of the same, was conceded by coun- 
sel. Tlie cause was fuUy argued, and upon full considération the fol- 
lowing facts appear and are established : 

First. The défendant the Great Northern Railway Company is a 
Minnesota corporation, which has, as stated in the bill, acquired the 
property rights and franchises, and the management and control, of 
various specified railway corporations. The défendant the North- 
ern Pacific Railway Company is a Wisconsin corporation, which filed 
its articles of incorporation in Minnesota, and in 1896 purchased and 
acquired ail the railroad propcrties, railway lines, right of way, rolling 
stock, and franchises of the earlier Northern Pacific Railroad Com- 
pany, and has also, as stated in the bill, acquired the property rights 
and franchises and the management and control of other specified 
railway corporations. The said Great Northern and Northern Pa- 
cific Companies now, and for many years, severally own, operate, and 
maintain a main line of railway extending from the cities of Duluth, 
St. Paul, and Minneapolis westward, across the states of Minnesota, 
North Dakota, Montana, Idaho, and Washington, to Puget Sound, 
with many branches along the route of each, and that said two Systems 
of railroad are, as to each other, parallel and competing lines of rail- 
way, at least between cities and towns reached or traversed by the lines 
of both of said two railways, among which are Duluth, St. Paul, 
Minneapolis, Anoka, St. Cloud, Moorehead, East Grand Forks, and 
several other towns in the state of Minnesota, and that a reasonable 
degree of compétition for the traffic between places so situated on both 
said lines of railway has existed in the past years. 

Second. The state of Minnesota has heretofore made large grants 
of its swamp lands in aid of the construction of portions of the rail- 
ways of each of said companies, and, in the support of its various state 
institutions — educational, eleemosynary, and otherwise-'-transports an- 
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nually large quantities of goods, stores, and supplies upon said two 
railroads ; and large quantities of wheat and other products owned and 
produced by citizens and inhabitants of Minnesota are annually car- 
ried over said railroads from compétitive places in the western part of 
thé State to Duluth, St. Paul, and Minneapolis. 

Third. In 1874 the Législature of the state of Minîiesota enacted 
a statute known as chapter 29, p. 154, of the General Laws of 1874, 
as follows: 

"Section!. No railroad corporation, or the lessees, purchaser or manager 
of any railroad corporation, shall consoUdate the stock, property or franchise 
of such corporation with, or lease or purchase the works or franchise of, or 
in ahy way control any other railroad corporation owning or havlng under 
Its control a parallel or eompeting Une; nor shall any offlcer of such railroad 
corporation act as an oflScer of any other railroad corporation owning or hav- 
lng the control of a parallel or çompeting Une, and the question whether 
railroads are parallel or eompeting Unes shall, when demanded by the party 
eomplainant, be declded by a jury as in other civil cases." 

In 1881 the Législature of Minnesota enacted a statute (Laws 1881, 
p. 109, c. 94) authorizing and empowering any railroad corporation, 
domestic or foreign, to consohdate its stock and franchises with, or 
lease or purchase or in any way become owner of or control the stock 
of any other railroad corporation when their respective railroads can 
be connected and operated together so as to constitute a continuous 
main line, with or without branches. But the same statute reiterated 
the prohibition against the consolidation of railroads having parallel 
and eompeting lines, and by a subséquent amendment of this statute 
(Laws 1899, p. 253, c. 229) the same prohibition was again enacted 
almost in the language of the act of 1874, above quoted. In 1899 
the Législature of Minnesota also enacted a statute known as the 
"Anti-trust law" (Laws 1899, P- 4^7» c- 359), which provided : 

"Section 1. Any contract, agreement, arrangement, or consplracy, or any 
eombination In the form of a trust or otherwlse, hereafter entered into which 
Is In restralnt of trade or commerce within thls state, or In restraint of trade 
or commerce between any of the people of thls state and any of the people 
of any other state or country, • • • Is hereby prohibited and declared to 
be unlawful." 

Severe penalties are denounced against ail who shall violate the act, 
including the forfeiture of the charter of any ofifending corporation. 
And it is made the duty of the Attorney General to institute, in the 
name of the state, proceedingé in any court of compétent jurisdiction 
to recover the penalties imposed, and also, in the case of ofïending 
corporations, to enforce the forfeiture of their charters. 

Fourth. The railroads both of the Great Northern and Northern 
Pacific Companies between the Missouri river and Puget Sound pass 
through long stretches of mountainous and unsettled or sparsely set- 
tled country, which supplies comparatively little traffic or business to 
thèse railniads. But the forests near Puget Sound produce a great 
supply of lumber, readily marketable east of the Missouri river, and in 
lowa, Illinois, Nebraska, and Missouri. To transport it over thèse 
railroads (which in the direction of the principal markets for the 
lumber ended at St. Paul) at rates which would make the business 
practicable, it was necessary that west-bound freight should be se- 
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cured for the cars which would bring the lumber eastward. The 
Great Northern Company and Northern Pacific Company were aUke 
interested in this business, and, acting in harmony, in the spring of 
1901, purchased substantially ail the shares of the Chicago, Burlington 
& Quincy Railway Company (each company buying and owning one- 
half), at $200 per share, amounting to $108,000,000, par value, the cost 
being about $216,000,000; paying for the same in the joint 4 per cent, 
bonds of the two purchasing companies. As the Burlington System 
so purchased has a railway extending from Minneapolis and St. Paul 
to Chicago, and railways covering large portions of the states of Il- 
linois, lowa, Missouri, and Nebraska, and Connecting again with the 
Northern Pacific at Billings, in Montana, it, though still managed by 
its own directors and officers, affords to the two purchasing railroads 
the needed mutual extension to transport their trains of lumber to 
désirable markets, and to bring return traffic, in coal, iron, steel, cot- 
tcm, and other commodities, needed on the route of thèse two railroads 
and on the Pacific Coast, and in the trade growing up between Puget 
Sound and Alaska, China, and Japan. 

The Union Pacific Railway extends from Omaha to Ogden, and, 
by its connection with the Central or Southern Pacific, to San Fran- 
cisco, with the branches and connections which reach points on the 
Great Northern and Northern Pacific in Montana and Washington. 
As the Burlington System connects with the Union Pacific at Omaha 
and elsewhere in Nebraska, and extends east, north, and south from 
Omaha, much of the freight gathered by it, bound for the Pacific Coast, 
passed over the Union Pacific. Hence the purchase of the Burling- 
ton System by the Great Northern and Northern Pacific, which was 
completed about April i, 1901, led the managers of the Union Pacific 
Company to fear a diversion of this traffic from the railway of the 
Union Pacific to the railways of the two purchasing companies ; and 
Edward H. Harriman, representing the Union Pacific Company, ap- 
plied to James J. Hill and J. Pierpont Morgan, who respectively repre- 
sented the Great Northern and Northern Pacific Companies in such 
purchase, to permit the Union Pacific Company to join and share 
with them in the purchase of the Burlington System, but his applica- 
tion was declined. Thereupon the said Harriman and others acting 
in the interest of the Union Pacific Company began rapidly and quietly 
to purchase the stock of the Northern Pacific Company, intending 
thus to acquire a majority of that stock, and the control of that com- 
pany, with its half interest in the Burlington system. The common 
stock of the Northern Pacific Company was $80,000,000, and it had 
issued and had outstanding preferred stock to the amount of $75,- 
000,000, which had the same voting power as the common stock, but 
which the company, by the action of its directors, might pay ofï at par, 
and thus retire, on the ist day of January, 1902, or on the ist day of 
any succeeding year. During the month of April and first week in 
May, 1901, the said Harriman and others acting with him in the inter- 
est of the Union Pacific Company purchased and held a little more than 
$37,000,000 of the common stock, and a little more than $41,000,000 
of the preferred stock, of the Northern Pacific Company ; being more 
than $78,000,000 in ail, and more than a majority of the aggregate 
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of the common and preferred stock of that company. But in the first 
week of May, 1901, J. P. Morgan & Ce, becoming apprehensive, pur- 
chased $15,000,000 of the common stock of the Northern Pacific Com- 
pany, which, with their previous holding of that stock, and those of 
Mr. Hill and other stockholders of the Northern Pacific Company, 
who in this matter acted with. Mr. Morgan, gave the latter the control 
of more than $41,000,000 of such common stock ; being more than a 
majority of that stock. As it was known that Mr. Morgan and his 
associâtes would insist uppn the payaient and retirement of the pre- 
ferred stock on January i, 1902, and that the board of directors of the 
Northern Pacific Company would take action to that ènd, Mr. Harri- 
man and his associâtes abandoned their attempt to obtain the control 
of that Company. 

For many years, including the period of the construction of the 
Great Northern Company's railroad from the state of Minnesota to 
Puget Sound, and its branches and extensions in other directions, 
Mr. Hill, with the acquiescence of ail the stockholders, had been the 
président and active manager of that company. The stock of that 
Company aggregated $125,000,000, and he, with a small number of 
other holders of large amounts of that stock, had for some time con- 
sidered the project of uniting their holdings of stock by transferring 
the same to some corporation to whom any others of the holders of 
such stock might transfer their holdings, and thus assure permanency 
to the management and policy of the company. 

The attempt in the interest of the Union Pacific Company to pur- 
chase a majority of the stock of the Northern Pacific Company, and 
obtain the control of that company, and through it of the Burlington 
systern, alarmed the managers and stockholders of the Northern Pa- 
cific Company, and led them to consider the feasibility of forming a 
holding company which should purchase or secure in exchange for its 
own stock more than a majority of the stock of the Northern Pacific 
Company, and hold the same secure against any raid in the future in 
the interest of a rival or hostile railroad. Mr. Hill and the stock- 
holders referred to of the Great Northern Company were likewise 
alarmed by such attempt in the interest of the Union Pacific Company 
to obtain control of the Northern Pacific, and through it of the 
Burlington System — a resuit which they apprehended would injuriously 
afïect the property of the Great Northern Railroad, and the country 
traversed by it and by the Northern Pacific Railroad; and, in the proj- 
ect of establishing a holding company to purchase and hold a ma- 
jority of the stock of the Northern Pacific Company, they joined for 
the purpose of selling to such holding company, and placing therein 
their own stock in the Great Northern Company, and permitting ail 
other stockholders of the same company who might so choose to do 
likewise, and thus accomplish their purpose above stated of giving 
permanency to the management and policy of the Great Northern 
Company. 

The incorporation of the Northern Securities Company under the 
gênerai laws of New Jersey, and with a capital of $400,000,000, was 
completed November 13, 1901. Neither the Great Northern Company 
nor the Northern Pacific Company, by any act of its directors, or any 
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corporate act, had anything to do with the formation or subséquent 
action of the Northern Securities Company; but Mr. Morgan, Mr. 
Hill, and other stockholders of the Northern Pacific Company and 
Great Northern Company were individually the promoters who caused 
and procured the incorporation of the Northern Securities Company 
for the purposes above stated. The Northern Securities Company, 
when formed, ofïered and agreed to purchase and to pay for in its 
own stock at par ($ioo per share) any stock of the Northern Pacific 
Company at the price of $115 per share, and any stock of the Great 
Northern Company at the price of $180 per share; and large amounts 
of the stock of said two railroads were, at such rates, and so paid for, 
purchased from said promoters and other stockholders of said two rail- 
road companies by said Northern Securities Company. About the 
same time Mr. Harriman and his associâtes sold to J. P. Morgan & 
Ce. ail the Northern Pacific Company stock which they had purchased 
as aforesaid — both common and preferred — amounting to more than 
$78,000,000, and said J. P. Morgan & Co. at the same time sold ail 
the same stock to the Northern Securities Company, who paid the 
considération therefor directly to Mr. Harriman and his associâtes ; a 
part of such considération being something more than $82,000,000 of 
the stock of said Northern Securities Company. That purchase was 
completed on November 18, 1901. On January i, 1902, the Northern 
Pacific Company paid ofif and retired its preferred stock, having raised 
the money for that purpose by an issue of bonds, which were made 
convertible and were converted into common stock of that Company. 
Other stockholders of each of said two railroad companies sold their 
stock to the Northern Securities Company, receiving in payment or 
exchange therefor, at the rates aforesaid, stock of the last-named 
Company, so that by December i, 1901, said Northern Securities Com- 
pany had become the owner of considérable more than a majority of 
the stock of the Northern Pacific Company, and a large amount, but 
less than a majority, of the stock of the Great Northern Company. 
Similar purchases from stockholders continued, and at the time of the 
commencement of this suit the Northern Securities Company had 
become, and still is, the owner of about 96 per cent, of ail the stock of 
the Northern Pacific Company, and of about 76 per cent, of ail the 
stock of the Great Northern Company. 

Conclusions of Law. 

I. It is obvious from the foregoing facts that the Northern Securi- 
ties Company was incorporated with the purpose and intent on the 
part of its promoters that it should acquire by purchase, by exchange 
for its stock, and should own and control, a considérable majority 
of ail the stock of the Northern Pacific Company, and thus secure that 
Company against the danger of any future raid upon its stock which 
might place its management and the resulting control of the Burling- 
ton System in the power of any rival railroad corporation, whose in- 
terests might be hostile to the development and property of the North- 
ern Pacific and Great Northern Companies, and their seaboard term- 
inais, and of the région of country traversed by their railroad Systems. 
This was the avowed purpose of Mr. Morgan and his associâtes whc 
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acted with him in this matter, including Mr. Hill and otlier large stock- 
holders of the Great Northern Company, who also held large amounts 
of stock in the Northern Pacific Company, and were apprehensive 
that any hostile control of the Northern Pacific Company which might 
sacrifice its interests to a rival would be disastrous to the development 
and prosperity of the Great Northern Company. And at the very 
time when the Northern Securities Company was formed and incor- 
porated, by means of the large holdings of Northern Pacific Company 
stock by himself and his associâtes acting with him, and by the then 
purchase by J. P. Morgan & Co. of the tîarriman holding of such 
stock, said J. P, Morgan was able at once to transfer and hâve trans- 
ferred to the Northern Securities Company a large and controlling ma- 
jority of the stock of the Northern Pacific Company, as was donc; 
thereby accomplishing, as was believed, the purpose of securing that 
stock agaipjst hostile raids in the future. 

With respect to the stock of the Great Northern Company, the évi- 
dence shows that, when the Northern Securities Company was incor- 
porated, it was the purpose and intent of Mr. Hill and other large 
stockholders of the Great Northern Company who acted with him to 
sell and dispose of to the Northern Securities Company, for its stock, 
their several holdings of stock in the Great Northern Company, ag- 
gregating then about $35,000,000, to the end that such large amounts 
of Great Northern Company's stock should be kept together, and, as 
it was hoped, aid in giving permanency to the management and policy 
which had controUed and was controlling the railway and development 
of that company. And it was their purpose that ail other stockholders 
of the Great Northern Company who might choose to do so should 
be permitted to sell or exchange their stock of that company for stock 
of the Northern Securities Company on the same terms, and it was 
hoped and expected that many would do so. But the said Hill and his 
associaties had no power or control which could enable them to trans- 
fer or cause to be transferred to the Northern Securities Company 
so much as one-third of the stock of the Great Northern Company. 
The évidence therefore fails to show that the Northern Securities 
Company was formed for the purpose of acquiring and holding a 
majority of the stock of the Great Northern Company, as well as that 
of the Northern Pacific Company, although that resuit foUowed soon 
after, and may hâve been desired and anticipated. 

2. One question in this cause is whether the acquisition by the 
Northern Securities Company, in the manner above stated, of a ma- 
jority of the capital stock of both the Great Northern and Northern 
Pacific Companies, which own and operate parallel and competing 
railroads across the state of Minnesota, and its ownership of such 
stock, is a violation of the Minnesota anti-trust law (Laws Minn. 1889, 
p. 487, c. 359), which provides, as above stated, that "any contract, 
agreement, arrangement, or conspiracy, or any combination in the 
form. of a trust or otherwise hereafter entered into which is in restraint 
of trade or commerce within this state * * * is hereby prohibited 
and declared to be unlawful." Language in the act extending thèse 
provisions to Interstate commerce is hère omitted and disregarded, 
and the act considered valid as to trade and commerce within the state ; 
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that being a proper subject for state législation, though carried on 
by the same instrumentalities used in Interstate commerce. The lan- 
guage jiist quoted is evidently taken from the act of Congress of July 
2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], known as 
the Sherman anti-trust act, which has received considération by the 
Suprême Court of the United States in several cases. 

In United States v. E. C. Knight Company, 156 U. S. i, 15 Sup. Ct. 
249, 39 L. Ed. 325, a New Jersey corporation, already in control of 
most of the manufactories of refined sugar in the United States, pur- 
chased with shares of its own stock the stock of four Philadelphia 
refineries, and acquired nearly complète control of that business in 
the country. It was charged that the contracts under which thèse £ur- 
chases were made constituted combinations in restraint of trade, and 
that by entering into them the défendants combined and conspired 
to restrain the trade and commerce in refined sugar among the several 
States and with foreign nations. Held, that though the contracts 
of purchase of thèse refineries would resuit in a monopoly in the manu- 
facture of refined sugar, an article certain to enter into commerce, yet 
the manufacture of the article was no part of commerce, and therefore 
the contract had no direct relation to commerce, even though to dis- 
pose of the product the instrumentality of commerce would be neces- 
sarily invoked. The product would not enter into commerce till 
transportation began, and the contracts had no référence to transpor- 
tation. 

In United States v. Trans-Missouri Freight Association, 166 U. S. 
290, 17 Sup. Ct. 540, 41 L. Ed. 1007, it was held that the Sherman 
anti-trust act applies to railroads, and prohibits ail contracts in re- 
straint of trade, whether reasonable or unreasonable, and also that 
articles of agreement by which some 17 railroad companies formed 
that association, in which each railroad company had a représentative, 
empowering the association to fix reasonable rates for the transporta- 
tion of freight on said railroads (many of whom were compétitive), 
and change such rates on proper occasion, and binding the railroad 
companies, under penalties, to conform their charges for transporta- 
tion to the rates so to be established, was a contract in violation of 
that anti-trust act. Plainly, the direct and only object of this agree- 
ment was its provision for the fixing, controlling, and maintaining 
rates for the transportation of freight over thèse railroads. 

United States v. Joint Traffic Association, 171 U. S. 505, 19 Sup. 
Ct. 25, 43 L. Ed. 259, was like the case last cited. The association was 
formed between 31 railroad companies, engaged in transportation be- 
tween Chicago and the Atlantic Coast. The association formed of 
représentatives of the companies was given control over compétitive 
transportation of freight and passengers, with power to fix rates, fares, 
and charges, and change the same from time to time ; and to thèse 
rates the railroad companies bound themselves to conform. The 
principal différence between this case and the one last mentioned 
was that by the terms of this agreement the association was to co- 
operate with the Interstate commerce commission, to secure stability 
and uniformity in the rates, fares, and charges established. It was 
held that this agreement also violated the anti-trust act. 
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In Hopkins v. United States, 171 U. S. STfi, 19 Sup. Ct. 40, 43 h. 
Ed. 290, the members of the Kansas City Live Stock Exchange did 
business at the Kansas City Stockyards located partly in Kansas City, 
Kari., and partly in Kansas City, Mo., dealing on their own account, 
or as commission marchants in live stock shipped from surrounding 
States and territories, to the owners of which they often made ad- 
vances before shipment. They were bound by articles of association 
and by-laws, which, among other things, fîxed the minimum rates for 
commissions, forbade the giving of information of the condition of the 
market, except under specified circumstances, and forbade ail dealing 
with any person who violated the rules of the exchange, or with an 
expelled or suspended member. Held, that the business so transacted 
was not commerce, although it furnished aids and facilities to Inter- 
state commerce. The court said : 

"The contract condemned by the statute Is one whose direct and immédiate 
effect Is a restraint upon that kind of trade or commerce which Is interstate. 
Charges for such facilities as we hâve already mentioned are not a restraint 
upon that trade, although the total cost of marlseting a subject thereof may 
be thereby increased. Charges for facilities furnished hâve been held not 
a régulation of commerce, even when made for services rendered or as com- 
pensation for beneflts conferred. Sands v. Manistee River Improvement Com- 
pany, 123 U. S. 288 [8 Sup. Ot. 113, 31 L. Ed. 149] ; Monongahela Navigation 
Oo. V. United States, 148 U. S. 312, 329, 830 [13 Sup. Ct. 622, 37 L. Ed. 463]; 
Kentucky & Indiana Bridge Co. v. Louisville, etc., Eallroad (C. C.) 37 Ped. 
567 [2 L. R. A. 289]." 

In Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 
L. Ed. 300, the facts were similar to those in the Hopkins Case, last 
cited. The holding of the court is expressed in the syllabus as follows : 

"That wbere the subject-matter of the agreement does not directly relate 
to and act upon and embrace interstate commerce, and where the undis- 
puted facts clearly show that the purpose of the agreement was not to regu- 
late, obstmct, or restraln that commerce, but was entered into with the object 
of properly and fairly regulating the transaction of the business in which the 
parties to the agreement were engaged, such agreement will be upheld, as 
not within the statute, where It can be seen that the character and terms of 
the agreement are well calculated to attaln the purpose for which It was 
formed, and where the effect of its formation and enforcement upon interstate 
trade or commerce is in any event but Indirect and accidentai, and not its 
purpose and object." 

In Addyston Pipe & Steel Company v. United States, 175 U. S. 
211, 20 Sup. Ct. 96, 44 L. Ed. 136, six corporations engaged in the 
manufacture, sale, and transportation of iron pipe, and being located 
in the states of Ohio, Kentucky, Tennessee, and Alabama, entered into 
a detailed agreement, parceling among themselves the iDusiness of a 
large number of cities in Western and Southern states, with the pur- 
pose and intent of largely increasing the price at which iron pipe 
should be furnished to such cities. When any such city sought com- 
pétitive bids for iron pipe, the corporation entitled under this secret 
agreement to furnish such pipe would make its bid much above a fair 
market price, and the other companies would présent still higher bids, 
to give the appearance of compétition. The company intended would 
thus get the, contract, but, under the same agreement, would hâve to 
pay a large bonus, to be divided among the other companies. Al- 
though thèse corporations were manufacturers of iron pipe, the par- 
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ticular agreement had référence to the sale and delivery of such pipe 
to municipal customers, its intended and direct effect being to exclude 
compétition and raise the price of the commodity. The court said: 

"Where the contract Is for the sale of the article and for Its delivery in 
another state the transaction is one of Interstate commerce, although the 
vendor may also hâve agreed to manufacture It in order to fulflU his contract 
of sale. In such case a combination of thls character would be properly called 
a combination in restralnt of Interstate commerce, and not one relating only 
to manufacture." 

The proper construction of the Sherman anti-trust act, so far as it 
relates to railroad transportation, as deduced from thèse décisions of 
the Suprême Court appears to be this : (a) The act applies to railroads. 
And ail contracts made between railroad companies for the purpose 
and having the efïect of preventing compétition by fixing rates, or em- 
powering persons to fix them, and agreeing to conform to them when 
fîxed, are in restraint of trade, and within the provisions of the statute, 
whether the rates so fixed are reasonable or unreasonable. (b) That 
contracts between divers manufacturers of a commodity, respecting 
their sales of that commodity, to be delivered by them outside the 
state, having the direct effect of stifîing compétition and raising the 
cost of the article to the purchaser, are also in restraint of trade, and 
within the statute. (c) That contracts which do not directly and 
necessarily afïect transportation, or rates therefor, are not in restraint 
of trade, or within the statute, even though they may remotely and in- 
directly appear to hâve some probable efïect in that direction. 

The state anti-trust act must hâve the same construction in respect 
to trafïic on railroads within the state. 

Neither the Great Northern Company nor the Northern Pacific 
Company were parties to, or in their corporate capacity had anything 
to do with, the formation of the Northern Securities Company, nor of 
any of the contracts or proceedings complained of in the bill. The 
Northern Securities Company is merely an invester in and owner of 
a majority of the stock of each of thèse two railroad companies. It 
is not a railroad company, and has no franchise or power to manage 
or operate or direct the management or opération of either railroad in 
respect to rates or charges for transportation, or otherwise ; and 
there is no scintilla of évidence that it has sought to control or inter- 
fère in respect to any of thèse matters. It has therefore done no act 
and made no contract in restraint of trade or commerce. Owning 
now a majority of the stock of each of thèse railroad companies, it 
has the power, by voting its stock, to elect the board of directors — the 
governing body — of each of thèse railroad companies. But the board 
of directors of each is a dififerent body from the board of directors of 
the other, as no director of the Great Northern Company can be a 
director of the Northern Pacific Company. The directors of each 
railroad company will appoint its managing and other ofïicers, and 
control its business and policy. Presumably, they will seek, in lawful 
ways only, to increase the business and prosperity of the railroad 
which they, as directors, represent. 

The action of the défendant Hill in promoting the formation of the 
Northern Securities Company, under the circumstances and for the 
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parposes which the evideriÉe discloses, and învesting in its stock by 
the sale to it of his stock in the two railroad companies, involved no 
act or contract in restraint of trade or commerce, or affecting trans- 
portation or rates, more than any ordinary transfer of railroad stock 
from one person to another. 

That my judgment, after most careful considération of the facts and 
the law applicable thereto, as construed by the highest court, leads me 
tb the conclusion that none of the défendants hâve violated the Minne- 
sota anti-trust act — a conclusion apparently contrary to that reached 
by the eminent judges who, in this court, recently decided the case of 
United States v. Northern Securities Company, 120 Fed. 721, and 
who will doubtless in another court review this cause upon appeal — 
has necessarily caused hésitation and careful examination. But the 
rights of litigants and my own sensé of duty alike require that my own 
deliberate judgment, guided by my understanding of authoritative ex- 
positions of the law, be given in ail causes tried before me. 

The décision of the case last cited, as I read it and understand it, 
does not specify or point eut any contract, agreement, or. act on the 
part of the défendants, or any of them, which is directly in restraint 
of trade or commerce, or which has any direct référence to trade, 
commerce, transportation, or rates, nor even any threat or avowed 
purpose on the part of any défendant to do any such act, or enter into 
any such contract or agreement. But it is argued that, because the 
Northern Securities Company has become the owner of a large ma- 
jority of the stock of each of the two railroad corporations, it will 
be for its interest to suppress compétition between them, by causing 
the two boards of directors of thèse railroad corporations, which it 
can fill by élection, to enter into arrangements or agreements in re- 
straint of trade, which will suppress compétition ; and as a corollary to 
this reasoning (or conjecture) the décision holds that the formation 
of the Northern Securities Company, and purchase by it of a majority 
of the stock of each of thèse railroad companies, are acts or contracts 
in restraint of trade, though of themselves, and without further action 
(not yet taken, and perhaps never to be taken) by the directors of the 
two railroad companies, the formation of the Northern Securities 
Company and its holdings of stock has and can hâve nothing to do, 
directly or indirectly, with trade, commerce, transportation, or rates. 

To epitomize this décision : It is held that it will be for the interest 
of the Northern Securities Company to restrain trade by suppressing 
compétition between thèse two railroad companies, and that by co- 
ercing or persuading the two boards of directors, whom it has the 
power to eîect, it will certainly cause them to commit highly pénal of- 
fenses, by entering into combinations, contracts, and arrangements 
in restraint of trade, in violation of the anti-trust act, and hence the 
Northern Securities Company is already guilty of thèse offenses that 
hâve never been committed or thought of by its oiïicers or promoters, 
so far as appears, and it must be suppressed and destroyed. I am com- 
pelled to reject the doctrine that any person can be held to hâve com- 
mitted, or to be purposing and about to commit, a highly pénal of- 
fense, merely because it can be shown that his pecuniary interests will 
be thereby advanced, and that he has the power, either directly by him- 
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self, or indirectly through persuasion or coercion of his agents, to com- 
pass the commission of the offense. 

Although the bill avers that the acts of the défendants complained 
of are in violation of the act of Congress of July 2, 1890, c. 647, 26 Stat. 
209 [\J. S. Comp. St. 1901, p. 3200] — the Sherman anti-trust act — 
the State of Minnesota has no authority to enforcè that act by bill 
for injunction. Such a suit can only be instituted on behalf of the 
fédéral government by its attorney gênerai, under the spécial pro- 
visions giving the United States Circuit Courts jurisdiction to prevent 
and restrain by injunction violations of that act. The state anti-trust 
act contains no provisions for restraining or enjoining violations of 
its provisions. As before stated, it is a highly pénal statute; and 
without spécial statut ory authority a court of equity has no jurisdic- 
tion to restrain the commission of criminal offenses which involve 
no threatened destruction of property or property rights. 

3. The charge in the bill that the acts of the défendants contravene 
the statutes of Minnesota prohibiting the consolidation of parallel 
and competing Hnes of railroad présents a différent question. Chap- 
ter 29, p. 154, Gen. Laws Minn. 1874, provides, as stated : 

"No railroad corporation or the lessors, purctiasers or managers of any 
railroad corporation, shall consolidate the stock, property or franchise of such 
corporation with, or lease or purchase the works or franchise of, or in any 
way control any other railroad corporation owning or having under its control 
a parallel or competing Une." 

This is the only statute on that subject of consolidating parallel 
and competing railroads that need be considered, as it covers whatever 
is contained in any other. This statute is a valid exercise of the police 
power of the state. Louisville, etc., Railroad v. Kentucky, 161 U. S. 
677, 16 Sup. Ct. 714, 40 L,. Ed. 849. 

The prohibition against consolidating applies : (i) To railroad cor- 
porations. The Northern Securities Company is not a railroad cor- 
poration, and neither the Great Northern Company nor the Northern 
Pacific Company, in its corporate capacity, did any of the acts charged. 
(2) Lessees of railroad corporations. There were none. (3) Pur- 
chasers of railroad corporations. Construing this term as applying 
to those who acquire by deed or decree, having capacity to hold and 
enjoy the franchises and operate the railroad, there were none in this 
case. (4) Managers of railroad corporations. A railroad manager 
is the person having the administration, charge, and oversight of the 
opération and business of the railroad. Among the parties concerned, 
Mr. Hill alone was a railroad manager. He did not effect any consoli- 
dation. He promoted the formation of the Northern Securities Com- 
pany, and sold to it stock of both railroad companies. 

But the complainant contends that when the Northern Securities 
Company had, abbut December i, 1901, purchased and become the 
owner of a large and controUing majority of the stock of the Northern 
Pacific Company, it became the purchaser of that railroad corporation, 
within the meaning of that word as used in the act of 1874, and became 
thereby disabled from acquiring, as it afterwards did, a controlling 
majority of the stock of the Great Northern Company. And upon 
the subject of purchasing a railroad by buying ail the stock, I am cited 
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to chapter 94, Gen. Laws Minn. 1881, which provides that any rail- 
road corporation may lease or purchase or become the owner or con- 
trol or hold stock of any other railroad, when their respective railroads 
can be coflnected together and fortn a continuons line, with or without 
bra-'ches. But in that case the purchase of the stock would be by a 
railroad corporation having capacity to operate the railroad, even aside 
from the authority to do so either expressly or impliedly granted by 
this statute; and such purchaser could therefore rightfully assume the 
control, management, and opération of the railroad, the stock of which 
it had so acquired. 

I am aiso cited to the case of Pearsall v. Great Northern Railway, 
161 U. S. 646, 16 Sup. Ct. 705, 40 L. Ed. 838. Pearsall was the owner 
of 500 shares of the stock of the Great Northern Company, and filed 
the bill, in behalf of himself and other stockholders, to enjoin the 
Great Northern Company from entering into and carrying out an 
agreement with bondholders under mortgages of the Northern Paciiîc 
Company, who were about to foreclose the mortgages and reorganize 
the company, issuing new bonds to the amount of $100,000,000, to be 
guarantied by the Great Northern Company, also stock to a like 
amount, one-half of which was to be transferred to the stockholders 
of the Great Northern Company in considération of such guaranty, 
and thereafter at ail intersecting points trafïic was to be exchanged 
between the two companies, and the common earnings therefrom di- 
vided on a mileage basis. The bill averred that the threatened contract, 
if carried out, would amount to a consolidation of the two railroads, in 
violation of the said Minnesota statute of 1874, and endanger the value 
of complainant's Great Northern stock. The court held that the trans- 
f er of one-half of the capital stock of the Northern Pacific Company to 
the shareholders of the Great Northern Company, as a body, for a con- 
sidération coming from the Great Northern Company as a corporation, 
was virtually a transfer of the stock to the Great Northern Company, 
who, having thus acquired one-half of the stock of the Northern 
Pacific Company, would easily and certainly obtain the little more nec- 
essary to assure it the mastership of the Northern Pacific Company, 
and resuit in the probable amalgamation of the two companies in vio- 
lation of the statute ; thus endangering the value of the complainant's 
shares. The relief sought by the complainant was therefore granted 
to protect his property interests against probable threatened danger. 
But there, again, the purport of the holding was that, if one railroad 
corporation acquired a controlling majority of the stock of another 
railroad corporation, it could operate it, or control its opération, under 
its own ample franchises and powers to operate railroads. The case is 
far from sustaining the idea that if a single investor in railroad stocks, 
whether a natural person or a corporation without railroad franchises, 
should acquire by purchase a majority or the whole of the stock of 
both the Northern Pacific Company and the Great Northern Com- 
pany, that would work any consolidation of those two companies, or 
that such purchaser would hâve any power to manage or operate the 
railroads of both or either of said railroad companies. In the case 
under considération the court is careful to note the différence in eflfect 
between the purchase of a controlling majority of the stock of a r?tl- 
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road corporation by a rival railroad corporation, which might control, 
manage and operate it, and a purchase of the same stock by an indi- 
vidual or individuals, though holding whatever amount of stock in 
the same rival railroad company. The court says : 

"Doubtless thèse stockholders [of tûe Great Northern Company] could law- 
fnlly acquire by Individual purchases a majority or even the whole of the 
stock of the reorgaiiized [Korthern Pacific] company, and thus possibly ob- 
tain its ultimate control; but the companies would still remaln separate cor- 
porations, with no interests, as such, in common." 

I am not able to agrée with the suggestion that this expression may 
be regarded as one not necessary to the décision, and therefore per- 
haps not carefuUy considered. On the contrary, it seems to me to 
be a carefully considered and necessary limitation or explanation of 
gênerai language elsewhere made use of in that décision. 

It follows that as the Northern Securities Company is merely an 
invester in the stocks of thèse railroad corporations, not being itself 
a railroad corporation, and being without franchise, power, or au- 
thority to manage, control, or operate any railroad, its ownership of 
a majority of the stocks of thèse two railroad companies does not 
corne within the prohibitive language of the statute of 1874. The two 
companies still remain separate corporations, with no interests, as 
such, in common. The case would not be différent if one natural 
person with abundant capital should invest in the majority of the 
stocks of one of thèse companies, and another like person should in- 
vest in the majority of the stocks of the other company. The interest 
of the two, if they chose to act in harmony, would be the same as the 
interest of one person owning the whole. 

But it is urged that the ownership by the Northern Securities Com- 
pany of such a large majority of the stock of thèse two parallel rail- 
roads créâtes a monopoly, having a tendency to prevent compéti- 
tion between thèse railroads, and présents a case within the mischief 
intended to be remedied by the statute of 1874, and should be held, 
even if outside of the language of that statute, to be within the in- 
tention of the Législature which enacted that statute ; also that it is 
contrary to the public policy of the state, which seeks to promote 
compétition between railroads as well as other common carriers. 
The terms "monopolies and trusts" are perhaps, in cases like this, too 
often employed at the bar to ail business enterprises requiring and 
employing great aggregations of wealth, and in the vague sensé in 
which, at the hustings, they are used to arouse envy and jealousy, 
forgetting the manifest necessity of such aggregations of wealth to 
produce the commodities, and their transportation, which our civiliza- 
tion and comfort require. Every railroad corporation is in one sensé 
a monopoly. It has franchises giving rights and powers not common 
to ail citizens. It alone can operate its own railroad, though subject 
to reasonable régulation by the state. Ail monopolies, in a strict 
sensé, rest upon some grant by the sovereign power of an exclusive 
franchise or privilège. And with modem facilities for transportation 
and communication, ail the statutes and learning respecting "fore- 
stalling," "regrating," and "engrossing" hâve become archaic, and 
even the meaning of thosc terms will hardly now be recognized. 
123 F,— 45 
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Where a statute like that of 1874, with particular détail, désignâtes 
, parties whom it prohibits from doing specified acts, not otherwise un- 
la Wful, to ftsk a court to extend that statute to parties not named, 
or to acts not so specifiedj, on the ground that such extension may be 
conjectured to be within the intention of the Législature, is an invi- 
tation tQ enter the dornàin of judicial législation. The policy, of the 
State appears in its législation, and, where a policy is made clear by 
uniform législation, it hàs much weight in the interprétation of any 
doubtful statute. It is clear from several statutes that the policy of 
the State of Minnesota is opposed to the consohdation of parallel 
railroadsj and to the control by any railroad company of the opéra- 
tion and njanagement of another company's parallel and competing 
railroad. It is deemed advantageous to the public that at least rea- 
sonable compétition between such Unes of railroad shall continue. 
While acts of railroad corporations, lessees, purchasers, and managers 
contrary to this policy are prohibited, there is no statute disclosing 
any policy as to what parties (other than competing railroad corpo- 
rations) shall own the stock of any railroad corporation, or of any 
number of such corporations, or respecting the amount of such stock 
which any one party may own. The bill truthfully states, in sub- 
stance (paragraph 7), that it has been the settled policy of Minnesota, 
since its organization as a territory, to develop its resources by the 
encouragement of railroad building therein, and refers to the many 
grants of land in aid of railroad construction. As showing the same 
policy, référence also might be made to very many donations for the 
like purpose by counties, cities, and towns, under législative authority. 
The policy .of the state in respect to the opération and management 
of railroads is disclosed by its statutes ; especially by sections 379 to 
403, vol. I, General Statutes of Minnesota of 1894, under the heading 
of "Railroad and Warehouse Commission," which closely follows the 
provisions of congressional législation respecting Interstate com- 
merce, and, un,der clearly specified régulations, places the supervision, 
oversight, and control of those matters— particularly the rates for 
transportation — in the hands of the designated state officiais. It is 
plain from thèse statutes, as construed by the Suprême Court of the 
state, that it is the policy of the state that the railroads, with their 
rolling stock and appliances, shall be kept in a high state of safety 
and effîciency, and that rates of transportation, while kept ample to 
secure such resuit, shall always be fair, reasonable, stable, and uni- 
form. Schedules of rates are to be kept pubHcly posted at every 
station, and no change or déviation from such published rates is per- 
mitted, nor any rebates allowed or advantage to one shipper over 
another, and no change in such rates is permitted until after 10 days' 
previous published notice has been given. Under this System ship- 
pers can count accurately the cost of transportation as an expense 
in their business, with the assurance that others engaged in like busi- 
ness must incur exactly the like expense ; and untrammeled compéti- 
tion between rival railroads, resulting in rate wars, sporadic struggles 
for particular contracts or consignments, as well as ail rebates, open 
or secret, ail alike unfair or ruinons to carriers and shippers, are pro- 
hibited, under penalties, and intended to be entirely eliminated and 
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done away with, leaving as the oiily bases of compétition between 
rival carriers the furnishing of tlie better accommodations, and the 
greater safety and celerity of carriage. Ail complaints that published 
rates are unreasonable are heard and determined by thèse state offi- 
ciais, who may fix rates binding on the railroads; thus necessarily 
making rates uniform as between rival railroads. As a resuit of this 
policy, and the absolute power of the state officiais to fix rates, and 
keep them at the lowest reasonable figures, compétition between rival 
railroads no longer reduces rates, as it did when railroad companies 
alone controlled them. On the contrary, where two or more rail- 
roads divide the transportation between two places, the necessity of 
considering greater fixed charges and greater cost of administration 
and opération may make the reasonable rate for transportation greater 
than if the whole business could be done, and was in fact done, by 
one railroad. However that may be, the Northern Securities Com- 
pany is but an investing stockholder in thèse two railroad companies, 
without power to consolidate them or to interfère with the manage- 
ment or control of either. Because of its large holdings of thèse 
stocks, it may elect the board of directors of each, who must be com- 
posed of entirely différent persons. Each board will appoint the ofïî- 
cers and control the business and afïairs of its own corporation, and 
will naturally seek to increase its business and property. Neither has 
any power to control the other nor to contract with the other in re- 
straint of trade. There is no presumption that either will disobey 
the law, or be guilty of the commission of pénal offenses. Should 
they do thèse things, then the anti-trust act of Minnesota will be for 
the first time violated, and the railroad corporations and their ofïend- 
ing officiais will be amenable to punishment, and to appropriate légal 
or équitable proceedings. 

Decree will be entered dismissing the bill. 



MANIGAULT v. S. M. WAED & CO. et al. 
(Circuit Court, D. South Carolina. June 22, 1903.) 

1. JURISDICTION OF PeDBRAL COURTS— FeDBKAL QUESTION— SuPFICIENCY 05' 

Allégations. 

A Circuit Court has juriscliction of a suit on the ground that it arises 
■under the Constitution of the United States, where it appears from the 
allégations of the hill that the claim is made in good faith that an act 
of the Législature under which défendants are proceeding to do the acts 
sought to be enjoined is in violation of the fédéral Constitution, although 
other grounds of invalidity are also alleged, and where it is further al- 
leged that complainant will sustain damages, direct and consequentlal, 
by reasdn of the threatened action, in excess of $2,000. 

2. Navigable Watees op United States- Sthbams — Public Highway. 

To render a stream wholly within a state a navigable water of the 
United States, it must not only connect with some other waterway by 
means of which Interstate or forelgn commerce may be earrled on, but 

If 1. Jurlsdictlon of United States courts in cases Involving fédéral question, 
see notes to Bailey v. Mosher, 11 C. C. A. 308, and Montana Ore Purchasing 
Co. y. Boston & M. Consol. Copper & Silver Min. Co., 35 C. C. A. 7. 
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must be a public highway having another terminus or landlng, which Is 
or may be used by the public. 
8. Natigablb Wateeb of State— Laws ov South Carolista. 

Sach a stream, which bas no public terminus except at Its outlet, la 
not a public highway under the Constitution and statutes of South Caro- 
llna. 

4. Water Courses— Eight of Navigation- Riparian Owners. 

The ownership of a plantation on a stream opposite the mouth of a 
creek gives no right In the navigation of the creek as a riparian proprietor 
thereon. 

5. Statutes- Validity — Manner of Passage. 

Under the Constitution of South CaroUna one Législature possesses no 
power to blnd a succeeding one by prescrlbing prerequisite conditions to 
the entertaining or passage of bllls, and a court cannot déclare an act 
whlèh Is duly authenticated invalid because such conditions prescribed 
by an act of a preceding Législature were not observed. 

6. Same— Spécial Laws. 

A législative act authorizing the building of a dam across a creek in 
continuation of an embankment constructed to prevent the flooding of 
adjacent rlce fields by reason of freshets and tides in a river is based 
on peculiar and exceptional conditions, and Is not In violation of the pro- 
vision of the Constitution of South CaroUna prohibiting the enactment 
of spécial laws when a gênerai law can be made applicable. 

7. Statbs— PowERS— AùTHOitiziNG Dam Acrobb Stream. 

The Législature of a state bas power to authorize the construction of 
a dam across a nonnavigable stream. 

8. COKTRACTS— VALIDITT— DURESS. 

A contract under seal, by which persons who had constructed a dam 
across a stream wlthout législative authority, to protect their crops from 
floods, agreed to the removal of the same In considération of its being 
allowed to remain until the end of the season, cannot be held to hâve 
been wlthout considération, or made under duress, where the other par- 
ties who claimed the dam to be unlawf ul made no threats except to in- 
stitute légal proceedings. 

9. CONSTITDTIONAL LAW— StATDTB— ImPAIRING OBLIGATIONS OP CONTRACT. 

A législative act passed in the legitimate exercise of the police powers 
of the state is not unconstitutional, as Impairing the obligation of con- 
tracts, because It contravenes the provisions of a private contract be- 
tween indivlduals. 

10. CoNTHACTs— Construction and Epfect. 

A valid contract, by which persons who had bullt a dam across a 
stream wlthout législative authority agreed to its removal, does not pre- 
clude them from afterwards seeking législative authority to construct 
another dam, nor from constructing it after such authority bas been ob- 
tained. 

In Equity. On motion for preliminary injunction, 

Mitchell & Smith, for complainant. 
Théodore G. Barlter, for défendants. 

SIMONTON, Circuit Judge. On sd March, 1503, the General 
Assembly of South CaroUna passed an act to authorize the construc- 
tion of a dam across Kinloch creek, in Georgetown county. 24 St. 
at Large, p. 246. The preamble of the act recites the necessity of 
constructing a dam across Kinloch creek in order to drain certain 
lowlands in the county bf Georgetown subject to overflow by reason 
of high tides and freshets in Santee river ; that the construction of the 

H 8. See Contracts, vol. 11, Cent. DIg. § 437. 
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sait! dam is the only feasible mcans of draining said lands ; that the 
lands bordering on said stream are nearly entirely owned or controlled 
by A. A. Springs and St. J. M. Lachicotte, copartners in business as 
S. M. Ward & Co. ; that it is their purpose to construct a good and 
sufïicient floodgate in said dam. Now, in order to remove any doubt 
as to the authority of the said S. M. Ward & Co. to erect, construct, 
and maintain said dam, the right, power, and privilège is given to the 
said Springs and Lachicotte, copartners as S. M. Ward & Ce, their 
heirs and assigna, and the survivors of them or either of them, to 
construct, erect, and maintain a dam across Kinloch creelc "pro- 
vided that the said A. A. Springs and St. J. M. Lachicotte, doing 
business under the firm name of S. M. Ward & Company, shall be 
liable for ail damages as may be established in any court of compé- 
tent jurisdiction by any landowner claiming that his land has been 
damaged by reason of the érection of said dam." This act having 
been passed and approved, the complainant, Arthur M. Manigault, 
filed his bill of complaint in this court against Springs and Lachi- 
cotte, seeking an injunction against them restraining the exercise by 
them of the right, power, or privilège given them in this act. After 
alleging that the bill is within the pecuniary jurisdiction of this court, 
the matter in controversy exceeding the value of $2,000 exclusive of 
interest and costs, the bill states : That the complainant is the owner 
of a valuable rice plantation situate on North Santee river, bordering 
partly on Minim creek, and lying in part just opposite the mouth or 
entrance of Kinloch creek ; and that he is also the ovimer in fee of a 
valuable mill site situate on Santee river on the waters of Blufï Back 
creek, a branch of Kinloch creek. That Kinloch creek is a navigable 
stream and water highway capable of navigation by vessels therefrom 
into Santee river, thence to the océan, and to ail parts of the United 
States or the world. Not only so, but it connects at one point with 
the main state highway leading from the upper part of the upper por- 
tion of the state down Santee river, and that there is a public landing 
at the point at wliich Kinloch creek is connected with the said state 
highway, so making a continuous highway from the same over the 
navigable waters of Kinloch creek to the main state road, and so to 
the upper country. That in August, i8g8, complainant was the owner 
of the valuable lands above spoken of, lying opposite to the mouth 
of Kinloch creek, and F. W. Ford was the owner of certain rice 
lands in the upper end of Kinloch creek. That at that time the de- 
fendants had already erected a dam across Kinloch creek, an ob- 
struction to the navigation thereof, and that Ford and himself, con- 
ceiving themselves injured thereby both in the planting of their lands 
and the use of the creek, desired the obstruction to be immediately 
removed, and gave notice thereof to the défendants. Long negotia- 
tions followed, the resuit of which was an agreement under seal be- 
tween Lachicotte and Springs on the one part and complainant and 
Ford on the other, whereby, in considération that complainant and 
Ford would consent that the dam remain until the 3ist of Decem- 
ber, 1898, complainant and Ford could remove the obstruction, and 
Kinloch creek would thereafter be kept open and free and clear from. 
ail or any part of such obstructions without let or hindrance, objec- 
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tion, or molestation whatsoever in act or procurance by Lachicotte 
and Springs, tlieir agents, servants, or employés. That, relying on 
this agreement, complainant purchased the mill site on Santee river, 
which could be used for a ricemill or sâwmill, the chief -élément of 
the value of which was its water connection by mëans of canal through 
Blufï Back creek with Kinloch creek, and the conséquent necessity 
for keeping Kinloch creek open and unobstructed. So the érection 
or rétention of the dam across Kinloch creek will injure complainant 
both by the interruption of the use of Kinloch creek and Blufï Back 
creek, and by preventing access to the public landing on the state 
road from his plantation on Kinloch creek, and also by obstructing 
the inflow of the tide from Santee river through Minim creek, vi'hich 
otherwise would hâve access into Kinloch creek, and so causing the 
water from Santee river to fiow back upon the banks to the plantation 
opposite the mouth of Kinloch creek, thus compelling him to 
strengthen and raise his banks. The bill then avers that the act of 
the state of South Carolina above recited authorizes the défendants 
to construct a dam across Kinloch creek, and so act in direct con- 
travention of their contract under seal, and that it also enables them 
to close a public highway for their own private purposes ; that the 
said act of the state of South Carolina violâtes article i, § lo, of the 
Constitution of the United States, inasmuch as it impairs the obliga- 
tion of a contract ; that it also violâtes article i, § 28, of the Consti- 
tution of the state of South Carolina, and section ly art. 14, of the 
same Constitution, which déclares ail navigable waters shall forever 
remain public highways free to ail citizens and inhabitants; that it 
violâtes section i, art. 14, of the Constitution of the United States, 
in that it deprives him of his property without due process of law; 
that the closing of Kinloch creek is the taking of private property 
for private use, without consent of the owner, and without compensa- 
tion, in violation of section 17, art. i, of the Constitution of South 
Carolina, and also in violation of section 10, art. i, and section i, art. 
14, of the Constitution of the United States; that said act is a local 
and spécial law altering a highway in contravention of section 34, art. 3, 
of the Constitution of South Carolina, forbidding the General As- 
sembly to enact spécial or local laws on certain subjects, among them 
tp lay out, open, alter, or work roads or highways ; that the act of the 
General Àssembly aforesaid grants a privilège or immunity, and is 
for a private purpose, and so was passed in contravention of section 
31, art. 3, c. 2, of the Code of Laws of South Carolina of 1902, which 
déclares that no bill of this character shall be introduced or enter- 
tained in either House except by pétition signed by the parties seek- 
ing the privilège or immUnity for the private purpose, which pétition 
shall set forth fully and distinctly the merits and particulars of the 
case, and, if the same in any wise afifects thé rights of others who 
réside in this state, the pétition must be accompanied by proof that 
such parties hâve had 60 days' notice of the présentation of said péti- 
tion, and that notice of intention tO présent such pétition be adver- 
tised once a week for at lèast 3 weeks in a newspaper carrying the 
largest circulation in the county where the privilège or immunity is 
io be enjoined, the fîrst notice to be at least 60 days before the 
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présentation of the pétition; "but that in fact no pétition for this pur- 
pose was ever presented, and no notice thereof ever given or pub- 
lished, as required by law. The bill then charges that the défendants 
are about to proceed under said act of assembly, and prays an injunc- 
tion. 

The case has been heard upon a motion for an injunction. For 
this purpose hâve been used the verified bill and numerous affida- 
vits on behalf of the complainant and of the défendants. Kinloch 
creek is a stream in the lowlands near the coast of South Carolina. 
Rising from very small beginnings a short distance from the coast, 
it flows in an easterly direction, receiving Blufï Back creek as a 
tributary, and empties into Minim creek, which, after its junction with 
Kinloch creek, empties into the North Santee river. The dam for- 
merly erected by the défendants, and which, under the agreement 
with complainant and F. W. Ford, had been removed, was con- 
structed on Kinloch creek below its junction with Blufï Back creek. 
Both ends of this dam were on lands of the défendants. The fiood- 
gate had been placed on the southerly end of the dam, and a trunk 
at the other end of the dam, both the floodgate and trunk being on 
lands of the défendants. Presumably it is the intention of the défend- 
ants, in the exercise of the privilège granted by the Législature, to 
build another dam near, if not upon, the location of the former dam. 

The first question which arises in this case— as, indeed, in ail cases 
in fédéral courts — is as to the jurisdiction of the court. The action 
is between citizens of the same stato» The only ground of jurisdic- 
tion is that the case involves questions arising under the construc- 
tion or application of the Constitution of the United States. Cohens 
V. Virginia, 6 Wheat. 264, 5 L,. Ed. 257. For the fédéral question 
we must examine the allégations of the bill alone. The fédéral ques- 
tion must appear upon its face. Tennessee v. Union & P. Bank, 152 
U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511. The bill sets up viola- 
tions of the Constitution of the United States, and also violations 
of the Constitution of South Carolina. Unless the fédéral question 
thus set up appears to be specious (Illinois Central v. Chicago, 176 
U. S. 656, 20 Sup. Ct. 509, 44 L. Ed. 622), the court must take juris- 
diction. The fact that a question made in good faith is presented 
to the court for its décision gives it jurisdiction of the case. Illinois 
Central v. Adams, 180 U. S. 28, 21 Sup. Ct. 251, 45 L. Ed. 410. 
And, there being a fédéral question in the case, the court can go on 
and décide every other question, whether fédéral or not. The ulti- 
mate question upon which the case may turn, whether of fédéral, 
local, or gênerai law, is a matter which in no wise afïects the juris- 
diction of the case. Mayor v. Cooper, 6 Wall. 247, 18 L. Ed. 851 ; 
Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648 ; St. Paul, etc., Ry. 
Co. V. St. Paul & N. P. R. Co., 68 Fed. 10, 15 C. C. A. 167. The 
bill States that the amount in controversy is over $2,000. It allèges 
consequential as well as direct damages. It is the claim set up by 
the complainant which fixes the jurisdiction of the court (Pine v. 
The Mayor [C. C] 103 Fed. 338); not a claim evidently fictitious, 
and alleged simply to create jurisdiction, but a claim made in good 
faith upon grounds however fallacious or untenable (Schunk v. Mo- 
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Une Milburn & Stoddart Co., 147 U. S. 505, 13 Sup. Ct. 416, Z7 
L,. Ed. 255). It is a question to be determined by évidence, and to 
be decided by the court, and this gives jurisdictipn. Railway v. 
Adams, 180 U. S.j 21 Sup. Ct., 45 L. Ed., supra. See, also, Inter- 
state B. & L. Ass'n V. Edgefield Hôtel Co. (C. C.) 109 Fed. 692; 
Scott V. Donald, 165 U. S. 58, 17 Sup. Ct. 265, 41 L. Ed. 632. In 
this lies the distinction between those cases in which a bare inspec- 
tion of the record discloses a want of jurisdictional amount. Vance 
V. Vandercook, No. 2, 170 U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. iiii, 
is a case of this character. That was an action of claim and delivery 
under the Code, an action the substitute of and équivalent of the 
old action of trover. The plaintifif claimed exemplary damages in 
his complaint, and sought in this way to sustain the jurisdiction. 
But the record disclosed that the goods were of the value of $1,000. 
The law of South Carolina in actions of this character did not allow 
exemplary damages, and only such damages as necessarily flowed 
from the conversion, measured either by interest or by the increase 
in the value of the goods converted. It thus appearing by the inspec- 
tion of the record that the damages could not equal $2,000, the court 
had no jurisdiction. 

As to the Merits. 

Thè contention of the complainant is that the authority given to the 
défendants to construct a dam across Kinloch creek cannot be exer- 
cised: First. Because Kinloch creek is a navigable stream, and so 
a public highway, -whose use by the citizens of the state is secured for- 
ever by section i, art. 14, of the Constitution of South Carolina, de- 
claring that ail navigable streams within the limits of the state shall be 
common highways, and forever free as well to the inhabitants of the 
state as to the citizens of the United States, without any taxes or im- 
post therefor, unless the same be expressly provided for by the Gen- 
eral Assembly. Second. Because, whether it be a public highway or 
not, its use is secured him as a riparian proprietor on the said creek. 
Third. Because he is the owner of a valuable mill site on Santee 
river, which is connected by a canal with Bluff Back creek, a tribu- 
tary of Kinloch creek. The deprivation of this right to use Kinloch 
creek, occasioned by the act in question, takes away his property 
for a private purpose without compensation. Fourth. That the act 
in question is invalid, because none of the conditions for its consid- 
ération and introduction by the General Assembly prescribed in sec- 
tion 31, art. 3, of the Civil Code of South Carolina, hâve been com- 
plied with. Fifth. Apart from and irrespective of thèse considéra- 
tions, the défendants are under contract with him not to obstruct 
this stream, and the act in question impairs the obligation of that con- 
tract. 

The fîrst question which comes up on considération of the merits 
of this motion is: Is Kinloch creek a navigable stream, either as a 
navigable water of the United States or navigable under the laws of 
South Carolina? The distinction between thèse classes is seen in 
The Montello, 11 Wall. 411, 20 L, Ed. 191: 

"It — that Is, a stream — can only be deemed navigable water of the United 
States when it forms itself, or by its connection with other waters, a con- 
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tinued highway over which commerce is or may be carried on through otlier 
States or foreign eountries In the customary mode In whlch such commerce ia 
conducted by water. If, however, the stream Is not of Itself a highway for 
commerce of other states or foreign eountries, or does not form such highway 
by Its connection with other waters, and is only navigable between différent 
places within the state, then It is not a navigable water of the United States, 
but only a navigable water of the state." 

In order to make a stream navigable by the public, it is not enough 
that it is floatable — that is, capable of floating vessels or other craft. 
It must be a public highway. To be a pubHc highway, it must hâve a 
• terminus, a quo the public can enter it, and a terminus ad quem they 
can leave it. Young v. Culbertson, i MacQ. H. L. Cases, 455. In 
State V. Duncan, i McCord, 404, the défendant vi^as indicted for ob- 
structing a bold creek making in from Ashley river within the limits 
of the city of Charleston. It was not disputed that Ashley river was 
a public highway, but it was not shown that it ended at or had on it a 
public terminus. This was held essential to convict the défendant for , 
obstructing a highway. See Chisholm v. Caines (C. C.) 67 Fed. 287, 
for a discussion of this question and the authorities there quoted sus- 
taining this position. The Montello, above quoted, states the same 
doctrine. Does Kinloch creek answer this définition ? 

As has been seen, it empties into Minim creek, which last creek 
flows into the Santee river, a public highway. This gives one ter- 
minus to the public. The complainant contends that there is on Kin- 
loch creek, or tributary thereto, another terminus through a canal 
leading to a landing on a public highway or road which runs into 
the upper part of the state. In 1816 (8 St. at Large, p. 277) the Gen- 
eral Assembly of South Carolina granted a charter to the Winyah 
& Wando Canal Company. This charter authorized the construc- 
tion of a canal from Santee river to Winyah Bay through such place 
as may seem to the company most convenient. The act required the 
corporation to commence and prosecute the proposed canal within 
two years, and to complète it within seven years. The conditions 
of the charter were not fulfilled, and so the franchise was forfeited. 
In 1831 (8 St. at Large, p. 370) this charter was revived. The 
act reviving the charter provided that the charter would be for- 
feited in case the reviving company did not commence work on the 
canal within three years, and complète that part of the canal between 
Winyah Bay and Santee river within six years, from the passage 

of the act. On a map of Georgetown county, of date , in 

Mills' Atlas, a canal is represented running from Winyah Bay to Kin- 
loch creek. Its entrance into Kinloch creek is above the location 
of the proposed dam. There is no other évidence that this is tJie canal 
spoken of in the act. There is no évidence that it has ever been com- 
pleted. There is a canal dug from Kinloch creek at a point above this 
location of the dam in question. It runs between lands of the défend- 
ants and of Mrs. F. W. Ford, and fînally is lost in the woods. It is 
used for the drainage of thèse lands. There is a pubHc road crossing 
this canal by a bridge a short distance from Kinloch creek Connecting 
the lands on the Santee with the up-country of South Carolina. The 
great prépondérance of the évidence is that at this bridge there is no 
public landing, and that no landing at this bridge was ever used by the 
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public. On the contrary, it appears that the riparian proprietors on 
each side of this canal denied ahy public right in it. Among thèse pro- 
prietors was F. W. Ford, who forbade the use of the end ôf the bridge 
on his land by any one, and this with the knowledge and consent-^per- 
haps under the direction — of the complainant. There is no other land- 
ing on this canal Connecting with any public highway. Assuming, 
therefore, that this canal noW at this place was a part of the canal pro- 
jected in 1816, and again provided for in 1831, it would appear that 
on the forfeiture ©f the charter its use and control fell into private 
hands, and, if the project was for a public canal, that project has 
failed. Kinloch creek, beyond this canal, loses itself in the land. So 
there is no terminus ad quem for the public after entering it from 
the Santee, and it certainly is not a navigable water of the United 
States. Is it a highway under the law of South Carolina? In sec- 
tion 1335, Civ. Code S. C, it is declared that ail streams which hâve 
been rendered or can hereafter be rendered capable of being navi- 
gable by rafts or lumber or timber by the removal of accidentai ob- 
structions and ail navigable water courses and cuts are hereby de- 
clared navigable streams, and such streams shall be common high- 
ways and forever free as well as to the inhabitants of this state as to 
the citizens of the United States, without any taxes, etc., as in the 
language of the Constitution above quoted. This act does not change 
the définition of what are navigable waters. It only emphasizes the 
law already declared that navigability does not dépend upon the depth 
or width of a stream, nor upon the ebb and flow of the tide therein. 
It makes no new law ; it déclares the law. 

Even although Kinloch creek may not be a navigable water of the 
United States, nor a navigable public stream, and so a public high- 
way under the laws of South Carolina, still riparian proprietors hâve 
a right to use the same for their own private purposes, carrying their 
products to market and bringing supplies to their lands. Neither 
the bill nor any of the affidavits discloses the fact whether there are 
any riparian proprietors on Kinloch creek proper • above the dam 
other than thèse défendants. The act of the Législature in question 
says that the défendants own almost entirely ail thèse lands, and, 
if there be any other riparian proprietors than they, the act reserves 
to such proprietors, if any there be, the right to bring an action for 
any injury the dam may occasion them. The complainant claims to 
be a riparian proprietor on two grounds : First, because his planta- 
tion on Minim creek is directly opposite to the entrance of Kinloch 
creek into Minim ci"eek; second, because he owns a valuable mill 
site on Santee river, which is connected by a canal with Bluff Back 
creek, through which the product of the mill can be carried through 
Kinloch creek, and thence to market. The fact that the plantation 
of complainant is opposite the mouth of Kinloch' creek can give him 
no claim as riparian proprietor to use the navigation of that part 
of the creek above the dam. He has no lands above the dam on that 
creek between which and this plantation there would be intercourse. 

It is said that by reason of the dam the water which came in from 
the Santee on tides and freshets would not find a free escape into 
Kinloch creek, and would be pressed back on the plantation on Minim 
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creek, thus requiring increase of height and strength of the banks. 
This is the theory. There are not enough facts developed in the 
affidavits which can enable the court to come to any satisfactory con- 
clusion on this point. 

With regard to the mill site on Santee river, the défendants deny 
the title of complainant in this mill site, and, at the least, insist that 
he is estopped by his deed conveying to them the Newlands planta- 
tion, which is adjacent to this mill site. This deed of conveyance 
gave but one boundary of the Newlands plantation on the south, 
and that boundary is Santee river. This is said to estop the com- 
plainant from asserting that the small mill site is not included in that 
boundary. On this important question of title it is not advisable at 
this stage of the case to détermine it by the very unsatisfactory mode 
of proof furnished by affidavits. But admitting, for the présent, title 
in the mill site in complainant, has he established the connection 
of this mill site by way of canal with Blufï Back creek? This parcel 
of land called a mill site was once known as the "Tilton Mills." It 
was the site of a riceraill put up by a firm of which Tilton, Pringle, 
the Horrys, and Trapier were partners. The enterprise proved disas- 
trous, and the property was sold to pay the debts of the copart- 
nership. It was conveyed to F. L. Frost in November, 1872. This 
deed does not mention Blufif Back creek, nor any canal Connecting 
the mill site with that creek, nor any canal at ail. On the 4th Octo- 
ber, 1901, F. L. Frost conveyed this property to the complainant, 
and in his deed there is no mention of Bluff Back creek, or of a 
Connecting canal, or of any canal. There is mention of rights of way 
over the Blufï and Newlands plantation. But it can hardly be said 
that thèse words convey the right to dig a canal or to use a canal, 
in the absence of ail évidence that any canal actually existed. We are 
discussing matters in existence in 1872. Surely, if any canal had ever 
been there, or had ever been contemplated, some one witness, at 
least, could be found who could testify to this fact. On the other 
hand, we hâve the affidavits of Ford, Ward, Sparkman, and Doar — 
men formerly acquainted with the Blufï and Newlands plantation — 
who swear that within their knowledge, extending over a period long 
anterior to the acquisition of the title by complainant, no canal in fact 
existed there, and none, so far as they knew, was contemplated. It 
does not appear that complainant has shown himself a riparian pro- 
prietor on Kinloch creek, or on its tributary. Bluff Back creek. 

The complainant also contends that the act in question is invalid 
because none of the pre-existing conditions for its considération by 
the General Assembly by sections 31 and 34, art. 3, of the Civil Code 
of South Carolina, had been fulfilled. Section 31 provides that no bill 
for the granting of any privilège or immunity, or for any private pur- 
pose whatever, shall be introduced or entertained in either House 
of the General Assembly, except by pétition signed by the parties 
seeking the privilège, accompanied by a draft of a bill or joint resolu- 
tion to carry out the purpose of the pétition. Section 34 provides that 
the pétition shall set forth fully and distinctly the merits and particu- 
lars of the case, and, if it aiïects the rights of others, with proof that 
they, so far as known, hâve had 60 days' notice of the présentation of 
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the pétition before it is present'ed, and that notice 6f the intention to 
make the application shall be published in one newspaper of the county 
where the privilège is to be enjoyed once a week for at least 3 weeks, 
the first publication to be at least 60 days before said pétition is pre- 
sented. It is alleged, and not denied, that not one of thèse conditions 
have_ been complied with. Can this inquiry be entered into ? Does 
this invalidate the act? We must bear in mind that the presumption 
is always in favor of the validity of an act (Ogden v. Saunders, 12 
Wheat. 294, 6 L. Ed. 606), and that the court cannot inquire into the 
tnotive of the Législature (Dodge v. Woolsey, 18 How. 371, 15 L. Ed. 
401). The act bears the great sèal of the state, is certified to by the 
presiding officers of both Houses, and is approved by the Governor. 
Can we go behind thèse, and question the regularity of the législative 
action. The question came up in Field v. Clark, 143 U. S. 649, 12 
Sup. Ct. 495, 36 L. Ed. 294. It is there held that: 

"The Blgnlng by the speaker of the House, and by the président of the 
Senate, In open session, of an enrolled bill, is an officiai attestation by the 
two Houses of Congress that such blll is one that has passed CJongress. 
* • • And when a bill, thus attested, receives the approval of the Prési- 
dent, and is deposlted in tlie public archives, its authentication as a bill that 
has passed Congress shôuld be deemed complète and unimpeachable." 

And, commenting upon the question whether the journals of either 
House can be used to impeach a bill, the court says : 

"The evils that may resuit from the récognition of the prjnclple that an en- 
rolled act in the custody of the Secretary of State, attested by the signatures 
of the presiding ofBcers of the two Houses of Congress, and the approval of 
the Président, is conclusive évidence that it Was passed by Congress, accord- 
ing to the forma of the Constitution, would be far less than those that would 
certainly resuit from â jple making the vaUdity of congressional enactments 
dépend upon the manner In which the journals of the respective Houses are 
Icept by the subordin^te oS^cers eharged with the duty of lieeping them." 

That case quotes the décisions of almost every state in the Union, 
showing a great diversity of opinion among them. As this is a mat- 
ter within the control of the state, we rriust foUow the décisions of the 
suprême court of South Carolina. They uiiiformly hold that, when 
the Constitution provides a spécial mode for the passage of an act, 
that mode must be observed, and that recourse Can be had to the 
journals of the two Houses in order to discover if that mode has been 
followed. State V. Platt, 2 S. G. 150, 16 Am. Rep. 647; State v. 
Smalls, II S. C. 262^ Bond Debt Cases, 12 S. C. 200; State v. 
Hagood, 13 S. C. 46. Although thèse cases rest upon constitutional 
requirements, still they proceed upon the doctrine that the courts can 
look behind the great seal, and examine the journals of the two 
Houses. In the case at bar there was no constitutional requirement 
which has been violated. The provisions of an act of a preceding 
Législature hâve not been followed in the matter of notice required by 
the act. Does this make this act invalid? The législative power in 
South Carolina is vested in the Général Assembly. The Constitution 
fixes the power of the General Assembly. Each General Assembly 
possesses ail thèse powers, and is subject tb no limitation not found in 
the Constitution. One Législature, therefore, cahîiot curtail or en- 
large the power of any succeeding Législature, unless, indeed, within 
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its constitntîonal powers a Législature has entered into a contract 
with a third party. Such a contract is protected under the Constitu- 
tion of the United States. When, therefore, one General Assembly 
passes an act like this in question, declaring that no bill shall be intro- 
duced or entertained in either House of the General Assembly unless 
certain prerequisite conditions are fulfilled — conditions not existing 
in the Constitution — it assumes a power which it does not possess. 
If, notwithstanding, any succeeding General Assembly shall receive 
and entertain a bill which has not fulfilled thèse conditions, this action 
on its part is either a déclaration of its independence of thèse restric- 
tions, or it is a repeal of the previous act pro tanto. "Acts of Parlia- 
ment," says Blackstone (i Bl. -Comm. 90), "derogating to the power of 
subséquent Parliaments, bind not." See, on this subject, Cooley on 
Constitutional Limitations (4th Ed.) p. 152 (*I26), note 3. 

Another objection to this act is that it is a local and spécial law, and 
in confîict with section 34, art. 3, of the Constitution of the state. 
This section forbids local or spécial laws in 10 particulars not apply- 
ing to this case, and adds: "In ail other cases when a gênerai law 
can be made applicable no spécial law shall be enacted." The evils 
which this act we are now considering sought to remedy are peculiar 
and exceptional. As far as the case discloses, Kinloch creek runs 
through lands suitable for rice culture, and for that only. Conse- 
quently they are very low, easily flooded, subject to overflow by any 
abnurmal tide or freshet. It is in close connection with Santee river. 
In that river, when any high tide is met by the descending stream, 
especially during a freshet, the water cornes up into Kinloch creek, and 
submerges ail the circumjacent fields. Thus the crops sown there are 
constantly liable to overflow and destruction. To prevent this, a 
freshet bank had been constructed on the adjacent plantations, one 
end resting on Santee river and passing over the lands of the défend- 
ants, which was intended to meet and counteract this influx of water. 
To make this freshet bank continuous and effectuai, it must cross Kin- 
loch creek. No gênerai law could meet the evil, because the condi- 
tions are exceptional. The act in question does not infringe this con- 
stitutional requirement. 

With regard to the right of the Législature to authorize the con- 
struction of this dam there seems but little question. As we hâve 
seen, Kinloch creek is not a navigable water of the United States, nor 
is it a navigable stream in the sensé of a public highway. The right 
of the Législature to authorize a dam in such a stream is shown in 
Gilman v. Philadelphia, 3 Wall. 713, 18 L. Ed. 96. This case cites 
and follows Willson v. Black Bird Creek Marsh Co., 2 Pet. 245, 7 
L. Ed. 412. In that case the Législature of Delaware had authorized 
the construction of a dam across Black Bird creek. This was one of 
those creeks passing through a deep, level marsh adjoining the Dela- 
ware, up which the tide flows for some distance. The value of the 
property on its banks must be enhanced by excluding the water from 
the marsh, and the health of the inhabitants probably improved. 
Measures calculated to produce this object, provided they do not come 
in collision with the powers of the gênerai government, are undoubt- 
edly within those reserved to the states. But the measure authorized 
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by this act stops a navigable stream, and must be supposed to abridge 
the rights of those who hâve been açcustomed to use it. This abridg- 
ment, however, unless. it cornes in conflict with the Constitution or a 
law of the United States, is an aflfair between the government of Dela- 
ware and its citizens, of which this court can take no cognizance. 
Chief Justice Marshall, who delivered the opinion of the court, then 
shows that the act of Delaware wasnot in conflict, with the Constitu- 
tion or any law of the United States. See, also, Pound v. Turck, 
95 U. S. 459, 24 L. Ed. 525 ; Gould on Waters, § 35, note 2 ; Lake 
Shore, etc., v. Ohio, 173 U. S. 292, 19 Sup. Ct. 565, 43 L. Ed. 702. 

But this may be ail correct, still does the act in question impair the 
obligation of a contract? In 1898 the cQmplainant. and F. W. Ford — 
Ford at that time being a proprietor of the plantation above this 
dam — feeling themselves injured by a dam which the défendants had 
constructed across Kinloch creek, desired its removal. They claimed 
that the existence of the dam was unlawful ; that they had the right 
to require Kinloch creek to be kept open, and to remove the trunk, 
floodgate, and bank of the dam as obstacles to navigation, and for 
the free ingress and egress of the water in the creek, The défend- 
ants insisted upon their right to maintain the dam, and- objected to 
its removal. The matter was placed in the hands of counsel repre- 
senting each party, instructed to protect their interest. After consid- 
érable negotiations and correspondence, articles of agreement under 
seal were finally entered into, executed by Manigault and Ford on 
the one part and the défendants on the other. By thèse articles it 
was agreed that. the dam should remain undisturbed until 3ist Decem- 
ber, 1898, and that from and after that date Manigault and Ford, their 
agents, servants, and employés, should hâve the right to open and 
keep open ail or any part of the said banks and trunks over and 
across the said creek, and to remove ail or any part of the banks 
and obstructions across the creek, so as entirely, or to such extent 
as they may see fit, to free and clear the creek from ail or any part 
of such obstructions without any let, hindrance, objection, delay, or 
molestation whatsoever in act or procurance by the parties of the first 
part, their servants, agents, or employés. Pursuing the terms of this 
agreement, the obstructions were ail removed from and after the 3ist 
of December, 1898, and thenceforward no longer existed. The de- 
fendants deny the obligations of the contract, first, because it was with- 
out considération ; second, because it was made uiider duress ; third, 
because it was with regard to a public matter concerning which the 
parties could not contract. 

The contract was under seal, and this imports a considération. 
Storm v. The United States, 94 U. S. 84, 24 L. Ed. 42. It contains 
mutual covenants, and they create considérations. Park Bros. & Co. 
V. Kelly, 49 Fed. 625, i C. C. À. 395. Nor can it be said to hâve 
been made under duress. Manigault and Ford made no threats of 
violence, nor did they make any move to abate the nuisance by their 
own act. They assert a légal right. The matter was placed in the 
hands ofan attorney by them, whose âge and expérience forbid the 
idea of the adoption of any course not conservative and regular. He 
was referred by the défendants to a member of the bar of goo|d stand- 
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ing, and thèse gentlemen conferred and corresponded, each seeking 
a mode of amicable adjustment, and finally maturing it. It must be 
borne in mind that the défendants, of their own motion, under an 
assumed authority of their own, had undertaken to dam this creek. 
They must hâve been uncertain as to their right to do so without 
an authority from the Législature, and so they may hâve reasonably 
apprehended an indictment for a nuisance, or a suit for damages. 
It was important to them to maintain the dam at least to the end 
of the year, so as to save that crop. Very wisely they placed the 
matter in the hands of counsel, and they saved their crop without 
any litigation or prosecution. A compromise made under thèse cir- 
cumstances has no élément of duress. United States v. Child & Co., 
12 Wall. 244, 20 L. Ed. 360; French v. Shoemaker, 14 Wall. 314, 20 
L. Ed. 852; Carver v. The United States, m U. S. 609, 4 Sup. Ct. 
561, 28 L,. Ed. 540. Nor is the contract void because it relates to a 
public right. Oregon, etc., Co. v. Winsor, 20 Wall. 64, 22 L. Ed. 
315; Hulse V. Bondsack Machine Co., 65 Fed. 864, 13 C. C. A. 180. 
Assuming that the contract was valid, does the act of the Législa- 
ture with regard to it come in conflict with the Constitution of the 
United States, in that it impairs the obligation of a contract? It 
must be noted that the act of Assembly makes no mention of and 
no allusion to any contract whatever. Apparently the act was passed 
in the exercise of législative authority, and under the police power of 
the State. We cannot inquire, as has been seen, into the motive which 
may hâve controlled the Législature. The doctrine of omnia praesu- 
muntur applies to its acts. Assuming, then, that this act was passed 
in the exercise of the legitimate power of the state, the rule laid down 
in the Légal Tender Cases, 12 Wall., at page 551, 20 L. Ed. 287, ap- 
plies to this act : 

"As In a State of civil society property of a citizen or subject is subject to 
the demands of the sovereign, so contracts must be understood as made in 
référence to the possible exercise of rightful authority of the government, and 
no obligation of a contract can extend to the defeat of legitimate government 
authority." 

So, also, in Mitchell v. Clark, iio U. S. 633, 4 Sup. Ct. 312, 28 L. 
Ed. 279, where the question of the power of Congress arises, it does 
not dépend upon the incidental efïect of its exercise on contracts, but 
on the existence of the power itself. It is well to examine this con- 
tract more minutely, and ascertain precisely what it is. The défend- 
ants, without the authority of the state, in whom alone is the right 
to close a stream in this creek, had built a dam across Kinloch creek 
with a trunk and floodgate on each side thereof ; the trunk and flood- 
gate being on their own lands. The complainant and Mr. Ford ob- 
jected. After notice of the objection and negotiations thereon, this 
contract was made. It is an indenture between thèse défendants, 
parties of the fxrst part, and Manigault and Ford, parties of the sec- 
ond part. It recites that ail the parties to the deed were owners of 
land on the Santee river, adjacent to or in the neighborhood of Kin- 
loch creek and White Oak creek; that there are now — that is, at the 
date of the deed — banks across the said creeks, with a trunk on the 
bank across White Oak creek, and a bank across Kinloch creek with 
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a trunk and floodgate on each side thereof; that the parties of the 
second part daim that they hâve the right to keep open ail the time 
and remove said banks and floodgate and trunks as obstacles to navi- 
gation, and to the free ingress and egress of the water, and to the 
parties themselves using the said creeks as highways, and that the 
parties of the first part object to such removal, and claim that they 
should not be removed. Then corne the considérations and the cove- 
nants. The important covehant;is this: 

"Mrst Itat from and after the 31st December, 1898, the said parties of the 
second part, Manigault and Ford, thelr agents, servants and employés, shall 
hâve the right to open and keep open ail or any part of the said banlis and 
trunks ovèr and across the said two creeks, and to remove ail or any part 
of the said banks and obstructions across the said creeks, so as entirely or 
to such extent as they may see fit, to free and clear both of said creeks, or 
elther of them, from ail or any part of such obstructions, without let, 
hindrance, objection, delay or molestatlon whatsoever, in act or procurance, 
by the parties of the first part, thelr servants, agents or employés." 

Now, this contract speaks of the then existing claim of right by 
the complainant and Ford to the removal of the then existing obstruc- 
tion, and of the covenant of the défendants to remove the same. 
They were put up by défendants under a claim of right in them- 
selves to do this. This claim was abandoned, and the obstructions 
in due time were thoroughly removed, without any let, hindrance, 
objection, delay, or molestâtion by the parties of the first part what- 
soever, or any of their servants, agents, or employés. Has not this 
contract been performed? Ail that it binds the parties to do has 
been donc. The obstruction has been entirely removed, Nothing 
is said of the future. But good faith requires that Ward & Co. 
should not, having entered into this contract, proceed to repeat what 
Manigault and Ford complained of. They would subject themselves 
to the same proceeding; perhaps be met at once with an indict- 
ment for a nuisance. But, having abandoned ail claim in their own 
right to erect such a dam, it does not prevent them from using — in- 
deed, from seeking a légal authority for the érection of — a dam. 
Their previous act being unlawful, they were exposed to a prosecu- 
tion or for Ramages. Now, however, the state has come in, and by 
the exercise of her police power has sanctioned the obstruction of 
the dam. The action of the défendants is no longer unlawful. The 
statè has made it lawful ; and, under the authorities quoted above, 
if the contract forbid a renewai of tfie érection of the dam, this did 
not preclude or prevent or include the acts of the state. 

This case has been heard and conclusions pf fact reached upon 
évidence introduced by afïidavits, the most unsatisfactory mode of 
proof. A full hearing, accompanied by the examination and cross- 
examination of witnesses, may change or modify thèse conclusioiis. 
As at présent advised, this court does not feel that it is a case which 
will justify exercise of the extraordinary powers of this court in grant- 
ing an injunction. And it is so ordered. 
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OARGILL V. DTJFFY. 
(Circuit Court, S. D. New York. June 19, 1903.) 

1. ICastbh and Servant— LiABtLiTY dp Ownbb of Licbnsbd Cab for Neou- 

OBNCE OF Driver— Défense of Bailment. 

TJnder the ordinanees of thé city of New York regulating the use of 
cabs and hacks, whlch require licenses for both cabs and drivers, and 
that the cabs shall be numbered and hâve the name and place of busi- 
ness of the owner and licensee posted therein, and provide that every 
owner or driver of any hackney cab shall wear conspicuously a métal 
badge having engraved thereon the words "Licensed Hack" and the 
number of such licensed hackney cab, "said badge to be issued to and 
belong to said owner and to be issued by him to any driver representing 
him and for whom he shall be responsible," the relation between the 
owner of a licensed cab, having a corresponding driver's badge, and a 
driver whom he puts in charge of such cab and to whom he fumishes 
the badge, Is that of master and servant, so far as relates to passengers 
or the public, whatever may be their relation as between themselves; 
and the owner of a licensed cab who lets the same, with a horse and 
harness, by the day, for a flxed price, to the driver, to whom he also 
furnlshes his badge, cannot avoid llability to a person injured lu the 
Street through the négligence of the driver, on the ground that he was 
merely a bailor. 

2. Municipal Corporations— Powers of Lbgisi.ation — Validitt of Ordi- 

nance. 

The provisions of the state statute conferring upon the city of New 
York the power to establlsh ordinanees "not inconsistent with the laws 
of the State," by such exception merely inhibit législation inconsistent 
with the statutory law applicable to the city, and do not preclude the 
city from enacting an ordinance, In the exercise of Its police powers, be- 
cause it may change a common-law rule of Personal llability prevailing 
in the state. 

At L,aw. On motion by défendant to set aside the verdict of a 
jury and enter a nonsuit. 

S. Whitney Dunscomb, Jr., for plaintiff. 
Michael J. Joyce, for défendant. 

RAY, District Judge. On the morning of September 4, 1900, as 
the plaintifï, a résident and inhabitant of the state of Texas, was law- 
fully and with due care walking across Forty-Third street, in the 
city of New York, from the southerly to the northerly sida, and 
moving in a northeasterly direction at a point east of Broadway, 
and a short distance therefrom, he was carelessiy, negligently, and 
recklessly driven upon and knocked down by the driver of a hackney 
cab, drawn by a horse, both owned by the défendant. The plaintiff 
sustained serious injuries, and was free from fault or négligence. 
The négligence of the driver of this cab, James Plunkett, was proved 
beyond question, and the verdict of the jury was reasonable in 
amount. 

The défendant insists that he is not responsible for the négligence 
of the driver; that while he was the owner of the horse, harness, 
and cab, for which he had taken and held a license as hereinafter 
stated, he had let the same for the day to the driver, who was Hcensed 
to drive cabs for hire, for a good considération paid in advance, 
and that the relation of bailor and bailee, and not that of master and 
123 F.— 46 
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servant or of principal aijd agent, ejcigted between them, and there- 
fore he (défendant) was riot responsîble for the négligent acts of the 
driver while using the horse and cab. ' 

, Th.e proof shows : (i) That défendant owned several hprses, har- 
nesses, and cabs kept and used for the purpose of carryihg passen- 
gers for hire in and upon the streets of the city of New York, of 
which this horse and cab, in question were one. (2) That the défend- 
ant had taken from the city authorities a license for each of thèse 
cabs, authorizing him to use same for suçh purpose. (3) That in each 
cab, duly numbered as required by the municipal law&, he had the 
number of the cab, with the printed rules and régulations relating 
to the lise of cabs, as required by such laws, with th^ hame of the 
owner of the cab, duly posted up. This was for the information of 
the passengers and public. (4) That, with each Hcense for each cab, 
he received from the city authorities a driver's badgé, with a number 
thereon corresponding to the number of the cab, with the words 
"Licensed Hack" also thereon. (5) The owner ,of the cab, the de- 
fendant, kept thèse badges in his own possession except when in 
actual use, and when he let a cab, with horse and harness, to a 
driver, he handed the proper corresponding badge to such driver, 
who wore same while ùsing the cab for the purposes aforesaid, but 
returnedàt at night with the cab. (6) It was the custom of the de- 
fendant to let by the day, to certain drivers, cabs, with horse and 
harness almost always, for a certain sum per day, which they usually 
paid in advance, and with the mutual understanding that such cab 
was ;to,,be used for the purpose for which licensed, and no other. 
(7) For some weeks at least the défendant had let this cab, or others, 
duly licensed and numbered, to this driver, with horse, harness, etc., 
and eaCh morning as the dHver went but he received from thé de- 
fendant the corresponding badge, that is, the driver's badge that 
went with the cab, and wîthout which he had no right to drive or 
use it for the purposes mentioned. This driver usually paid $2.50 
in advance, and always retur.ned the badge, with the horse, harness, 
and cab, àt the end of the day's work. (8) On the tiiorning in ques- 
tion the défendant, on thèse terms, delivered to this driver in ques- 
tion licensed cab No. 501, v^fith horse and harness, and badge No. 
501, and received the sum of $2.50. (9) It was while driving this 
horse and harness and cab for the purposes aforesaid — ^the carriage 
of passengers for hire-^that this d.riVér ran ujpon and injured the 
plaintiflf. (lo) This driver had ht> right to use this horse, harriesS, 
and cab, or either, for any other purpose,'and this was mutually Under- 
stood. (li) There was nothing to ittform the passenger or passen- 
gers or pubHc of this bargain of hiring between the owner and the 
driver. Their inforrriation was derived from the notice above ttten- 
tioned duly posted in the cab with name of owner, number, thè cor- 
responding number on the badge of the driver, and the statéinent, 
so printed, that this owner had a license from the proper authorities 
to run ahd ôperàte this cab. Theré was nothingto indicate thé name 
of the driVer, or that he was operating or running the cab on his owh 
account, ôf had a légal right to so operàtë or run it. This the dé- 
fendant kheVir, In fact, the horse, harhëss, and cab belonged to the 
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défendant, were advertised to the world as defendant's, and as being 
run on his account as his own. Is he responsible to third persons 
for the acts of the driver while carrying on this business? Can he 
escape Hability because of this private and concealed bargain made 
from day to day and for the day only? 

The municipal laws and régulations of the city of New YorI< pro- 
vide as follows: 

Section ii, Ordinances and Laws Regulating Certain Licenses in 
the City of New York, 1899, says: "The term 'hackman' shall be 
deemed to include owner or driver, or botli." 

By section 3, Id., for any violation of the régulations provided 
by the ordinance, whether by owner or driver, the license of the 
owner may be suspended. 

Section 448 (Rev. Ord. 1897, c. 7, art. 7) provides that any person 
having charge of any hackney cab shall, upon being requested to do 
so, give to any person the number of his cab, the name of the owner, 
his place of abode, and stable. 

Section 441, Id., provides that "every licensed owner or driver of 
any hackney * * * shall wear conspicuously on the left breast of 
the outer coat a métal badge * * * having engraved thereon the 
words 'Licensed Hack' and the number of such licensed hackney cab, 
said badge to be issued to and belong to said owner, and to be issued 
by him to any driver representing him, and for whom he shall be re- 
sponsible." 

Section 444, Id., provides that there shall be fixed in each hackney 
cab, in such manner as can be conveniently read by any person riding 
in the same, a card containing the name of the owner of said cab, 
and the number of his license. 

Section 55, Ordinances and Laws Regulating Certain Licenses in 
the City of New York, 1899, says : "Every person driving a li- 
censed hack or express, other than the person named in the license 
theref or, shall be licensed as such driver." Ord. May 22, 1899, § 59 ; 
Rev. Ord. 1897, c. 7, art. 7, § 441. 

A license is issued to a hackman for personal qualifications, after 
an examination, and may not be assigned to another. Ord. May 22, 
1899, § 59; Rev. Ord. 1897, c. 7, art. 7, § 441; Ord. May 22, 1899, 
§ 55; Rev. Ord. 1897, c. 7, art. 7, §§ 421-426, 428-430, 432, 433- 

(a) Every license shall state the number for which it is granted. 
Rev. Ord. 1897, c. 7, art. 7, § 426. 

(b) Each license shall be numbered and registered in the mayor's 
marshal's office, together with the name and résidence of the person 
so licensed, and any change of résidence must be reported at said 
office within three days thereafter, under penalty of suspension of 
such license. Rev. Ord. 1897, c. 7, art. 7, § 432. 

(c) AU licenses issued by the bureau of licenses shall be according 
to an established form, printed with corresponding stub and regu- 
larly numbered, with suitable blank spaces for writing in the name 
and résidence of the licensee, kind and class of license, location and 
privilèges allowed, and amount of fee paid, ail properly bound in 
book form. Ail such licenses shall be duly classified and recorded in 
suitable registers, and fuUy indexed. Ordinance to Provide for the 
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Issuing of ticenses in thè City of New York, Approved Feb. 8, 1898, 

§3- 

(d) Ail licenses issued by the bureau of licenses shall be granted 
by the mayor, and duly issued upon regular application to the bureau 
of licenses. The registers of licenses shall be public records, and 
extracts may be certified by the chief of' the bureau, or the deputy 
or assistant in charge of a branch ofRce, for use as évidence. Id. § 4. 

(e) There shall be kept in the principal office of said bureau, and 
each and every branch office thereof, a book recording consecutively 
each license as issued, showing its kind and class, whether new or 
renewed, name of licensee, regular number of blank form, and amount 
of fee received day by day. Id. § 5. 

Every licensed hack, except such as are specially licensed, shall be 
provided with a suitable lamp on each side, and shall hâve securely 
fastened across the middle of the outside of each lamp a métal band 
not less than two inches in width, out of which the officiai number 
of the license shall be eut after the manner of a stencil plate, the com- 
ponent figures of such numbers to be not less than ij^ inches in 
height, and the style of the whole to be approved by the mayor or 
chief of the bureau of Hcenses. Every licensed hack shall hâve the 
officiai number of the license legibly engraved or embossed upon a 
métal plate and aifixed inside, as designated and approved by the 
mayor or chief of the bureau of licenses, and no licensed hack shall 
carry or hâve aifixed to it, inside or outside, any number except 
the officiai number as aforesaid. General Ordinance in Relation to 
Business Requiring a Lîcense, and the Régulation Thereof in the 
City of New York, Approved May 22, 1899, § 15. See, also, Rev. 
Ord. 1897, c. 7, art. 7, § 442. 

Ail words, letters, and numbers hereiribefore prescribed for licensed 
vehicles shall be shown permanently and conspicuously on each out- 
side thereof in colors contrasting strongly with background, and 
not less than two inches high, as directed and approved by the mayor 
or chief of the bureau of licenses, and shall be kept legible and plainly 
visible at ail times during the term of the license, and shall be oblit- 
erated or erased upon change of ownership or expiration of the li- 
cense; and no person shall hâve or use any vehicle with words, let- 
ters, or numbers thereon hke those herein prescribed for licensed 
vehicles, without being duly licensed therefor. Id. § 59. 

Every licensee shall hâve the officiai license, and exhibit the same 
upon the demand of any person, and shall report within three days 
to the bureau of licenses any change of résidence or place of business, 
and shall at ail times perform the public duties of the business li- 
censed, when called upon to do so, if not actually unable. Id. § 58. 

Every licensed hackman, whenever with a hack or waiting for 
employment anywhere in the city of New York, shall wear conspicu- 
ously on thé left breast of the outer coat a métal badge, of a shape, 
size, and style approved by the mayor or chief of the bureau of li- 
censes, and furnished by said bureau, having engraved or embossed 
thereon the officiai désignation and number of the license, together 
with the words "New York City." Id. § 60, Said badge to belong 
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to said owner, and to be issued by him to any driver representing 
him, and for whom he shall be responsible. 

There shall be fixed in each hackney coach or cab, in such man- 
ner as can be conveniently read by any person riding in the same, 
a card containing the name of the owner of said owner of said car- 
riage, the number of his license, and the légal rates, as specified in 
section 434, printed in plain, legible characters, under a penalty of 
arrest, said card to be provided by the license bureau, and to be fur- 
nished free to the owner of such hackney coach or cab; and such 
card shall be fastened to the back of each cab or coach on the inside 
thereof, at least two feet above the seat, or it shall be hung to or from 
a suitable fastening fixed in the back of each cab or coach, so that 
each card will hang at least two feet above the seat and be plainly 
visible. Rev. Ord. 1897, c. 7, art. 7, § 444. 

Every owner or driver, or person having charge of any hackney 
coach or cab, shall, upon being requested to do so, give to any 
person or persons the number of his coach or cab, the names of the 
owner and driver thereof, and their place of abode and stable. Id. 
§448. 

Every licensed owner or driver of any hackney coach, carriage, 
or cab in the city of New York, whenever he shall be with such coach, 
carriage, or cab on any public stand, or at any steamboat landing 
or railroad dépôt or line, bail or place of amusement, or while wait- 
ing for employment at any place in said city, shall wear conspicu- 
ously outside on the left breast of the outer coat a métal badge of 
shape and size approved by the mayor, and having embossed or en- 
graved thereon the words "Licensed Hack," and the number of such 
licensed hackney coach, carriage, or cab, said badge to be issued 
and belong to said owner, and to be issued by him to any driver rep- 
resenting him, and for whom he shall be responsible. Rev. Ord. 
1897, c. 7, art. 7, § 441. 

Every person driving a licensed hack or express, other than the 
person named in the license therefor, shall be licensed as such driver, 
and every application for such a license shall be indorsed, in writing, 
by two reputable résidents of the city of New York, certifying to 
the compétence of the applicant. Ordinance Approved May 22, 1899, 

§ 55. 

The foregoing and the following subdivisions under this paragraph 
show that a hackman is licensed to keep and drive a particular cab, 
which must bear npon it a number corresponding to the number of 
said hackman's license, and licensed hackmen may not exchange 
their cabs with nor lease them to other licensed hackmen. If an 
owner or proprietor permits another to drive his cab, the latter must 
be a licensed driver who represents the owner or proprietor, and for 
whom the owner or proprietor is responsible. 

The mayor of the city of New York shall, from time to time, issue 
licenses under his hand and seal to so many and such persons as he 
shall think proper, to keep hackney coaches, carriages and cabs, 
for hire in said city, and may revoke any or ail of said licenses for 
cause. Rev. Ord. 1897, c. 7, art. 7, § 421. 
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No perspn who is not a citizen of the United States, or who has 
not declared his intentions to become a citizen of the United States, 
a résident of this city for six months! previous to his application for 
a license, and the owner of two good horses for such hackney coach, 
or one for such cab, with a good and sufficient coach or cab, shall 
be Ucensed as aforesaid. Said license shall be revoked by the mayor 
upon such person ceasing to be a résident of this city. Id.-§ 442. 

The mayor of said city shall administer to any person applying 
for such license an oath or affirmation in relation to the matters em- 
braced in section 422 of this article, and may examine such appHcants 
relative to ail necessary qualifications to receive such license. Id. 

§ 423. 

. AU licenses granted to owners of hackney coaches, carriages, and 
cabs shall expire on the first Monday ia June next after the date 
there'of. Id. § 424. 

No person shall be entitled to hâve his license renewed unless he 
shall make it satisfactorily appear that he is still eligible under this 
article. Id. § 425. 

Every license shall sfate the number for which it is granted. Id. 
§426. 

Every person who shall keep or drive any hackney coach or cab 
for hire in the city of New York, without being licensed as afore- 
said, shall be liable to a fine of five dollars for every such offense. 
Id. § 428. 

The mayor of the city of New York shall hâve full power and au- 
thority to license persons of mature âge, citizens of the United States 
and résidents of the state of New York, and capable young men 
between the âges of 18 and 21 years, when it is satisfactorily shown 
to him that such appticatit is the sole or chief support of aged or 
indigent parents or other relations, or the son of the owner whose 
coach he applies for permit to drive, to drive hackney coaches or 
cabs in said city, such license to remain in force one year from the 
date thereof, unless sooner revoked or meanwhile suspended by the 
mayor, in his discrétion. Id. § 429. 

Éach and every apphcant for such license shall produce satisfac- 
tory évidence of good character, and shall file in the mayor's mar- 
shal's office a certificate in writing, subscribed by at least two rep- 
utable citizenS, and certifying that applicant has been personally well 
and favorably known to subscribers for at least one year previous. 
Id. § 430. ' 

Each license shall be numbered and registered in the mayor's mar- 
shal's office, together with the name and résidence of the person so 
licensed, and any change of résidence must be reported at said ofiîce 
within three days thereafter, under penalty of suspension of such 
license. Id. § 432. 

Each hack driver so licensed may drive any duly licensed hackney 
coach, cab, or carriage during the term of his license. Id. § 433. 

The défendant testified that he was conversant with ail thèse laws 
and ordinances. 

As between the défendant and the driver, it may well be said, per- 
haps, that the relation was that of bailor and bailee. But as to the 
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passengers and the public traveling upon or using the public streets 
of the city who had no knowledge of this secret bargain, a différent 
rule should apply, and this court thinks does apply. The owner of the 
cab had taken out a license authorizing him to drive or use it, or 
cause it to be used, as his own, upon the streets of the city for a 
public purpose, to wit, the carriage or transportation of passengers, 
with their luggage. It was numbered, and the licensor, the city, is- 
sued a driver's badge to be worn by the driver of that particular cab, 
bearing a corresponding number, so as to enable the public to identify 
the number of the cab and its owner, even if ignorant of the owner's 
name posted thereon or therein. This municipal ordinance or law 
had a purpose— the protection of the public. By thèse ordinances 
any person having claarge of a hackney cab, on request, is to give 
to any person the number of the cab, the name of its owner and 
his place of abode, and the location of the stable. Why this provi- 
sion? Then again, every licensed owner or driver of any hackney 
cab, etc., "* * * shall wear conspicuously on the left breast of 
the outer coat a métal badge * * * having engraved thereon the 
words 'Licensed Hack' and the number of such licensed hackney 
cab, said badge to belong to such owner, and to be issued by him 
[the owner], to any driver representing him [thé owner], and for 
whom [ftie driver] he [the owner] shall be responsible." 

It seems clear that, under this ordinance, when the défendant placed 
this licensed cab in the custody and control of this driver, for him 
to use during the day for the purpose for which licensed, and placed 
on such driver the badge issued by the city that went with it, and 
which he contracted with the municipal authorities should be issued 
only to a driver representing the owner, he made such driver his 
représentative, agent, or servant, and so held him out to the world, 
and is estopped as to this plaintifï from asserting the contrary or set- 
ting up the secret contract ; and it also seems clear that he must be 
responsible for the négligence of such agent or servant in running 
the cab, irrespective of the déclaration of the ordinance that he shall 
be responsible for such driver, that is, the acts of such driver. The 
défendant compHed with the law, accepted its terms and benefits, hav- 
ing fuU knowledge of the law, and sent out this horse, harness, and 
licensed cab in charge of this driver, upon whom he placed notice to 
the world that such driver represented him, and that he (the owner 
of the cab) was responsible for the acts of such représentative. In 
the cab itself the défendant had fîxed the notice giving his name as 
owner, and the number of his license, corresponding to the number 
on the badge which he had placed on the breast of the driver. 

In England, the municipal ordinances of the city of London (Metro- 
politan Hackney Carriages Act) are substantially the same as those 
of the city of New York above quoted, and the English courts hold 
that, notwithstanding such a bargain or contract between the owner 
and the driver as was made in this case, the relation between them, 
as to the public, is that of master and servant, and not that of bailor 
and bailee, and that the owner is responsible to persons on the street 
injured by the négligence of the driver of the hack, also for property 
so injured, and for property of the passenger lost by such négligence. 
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Morley v. Dunscombe, ii L. T. (0. S.) 199; King v. London Im- 
proved Cab Co.Xim., 23 Q. B. D. 281; Powles v. Hider, 6 E. & B. 
207; Fowlèr V. Lock, L. R. 7 G. F, 272; Venables v. Smith, 2 Q. 
B. D. 279; Keen v. Henry, i Q. B. 292 (Nov. 1893). King v. Lon- 
don Improved Çab Co. Lim., 23 Q. B. D. 281, was decîded in the 
Court of Appeal in June, 1889, and approves Venables v. Smith, 2 
Q. B. Div. 279. The facts in those cases, as in Morley v. Dunscombe, 
supra, are on ail fours with the facts oî the case now under consid- 
ération. 

The provisions of the Metropolitan Hackney Carriage Act, so far 
as applicable or material, are as follows: 

"And be it enacted, that any two of the commissioners of stamps, or any 
person duly authorlzed by the sald commissioners, shall grant llcenses under 
thelr or hls hands or hand, upon the terms and conditions and In the manner 
hereinafter mentioned, to keep, use, employ and let to hire any hackney 
carriage at any place wlthln the distance of five miles from the General 
Post Office In the clty of London; and the sald commissioners, or the person 
so authorlzed to grant such llcenses as aforesald, shall at the time of grant- 
ing every such lieense, and at ail other tlmes when necessary, dellver to the 
persons applylng for such Ucense respectively a numbered plate, to be fixed 
upon every such hackney carriage in the manner hereinafter mentioned, 
•upon which sald plate shall be painted a number corresponding with the 
number whlch shall be inserted In such jlcense, together with such devlce 
as the sald commissioners shall see fit to cause to be painted on e*-ery such 
plate; and such plate shall be known and dlstinguished from other plates 
requlred by this act to be fixed upon hackney carriages by the name of the 
'Stamp Office Plate." " St. 1 & 2 Wm. IV, c. 22, § 7. 

"And be It enacted, that there shall be specifled In every such lieense to 
be granted as aforesald the trae Christian, name and sumame and place of 
abode of the person and of every person Who shall be a proprietor or part 
proprietor of the hackney carriage in respect of which such lieense shall be 
granted, or who shall be concerned either solely or in partnership with any 
other person in the keeping, uslng, employlng, or lettlng to hire of such hack- 
ney carriage, the number of whlch shall be painted or marked on the plates 
to be fixed on such hackney carriage, together with such clauses and condi- 
tions for more effectually secnrlng the payment of the weekly duty by this 
act made payable In respect of every such Ucense as the commissioners of 
stamps shall tblnk fit, and every such lieense shall bear date on the day on 
whlch the same shall be granted." Id. S 12. 

"And be It enacted, that the particulars of every Ucense which shall be 
granted under any of the provisions of this- act and of ail altérations made 
therein, and of ail Indorsements thereupon, shall be entered, in such man- 
ner and form as the commissioners of stamps shall direct, in one or more 
book or books to be provided and kept for that purpose at the sald head office 
for stamps; and in ail courts, and before any Justice of the peace, and upon 
ail occasions whatsoever, the entrles made or contained in any such book 
or books shall be received as évidence and be deemed to be suffleient proof 
of ail matters and things therein registered or contained relatlng to any 
such lieense as aforesald, without requiring the production of the original 
lieense, or of any réquisition, notice, or other document upon whlch any such 
entrles may be founded, and without any further proof than the production 
of such book or books; and any person shall be at llberty to Inspect any 
such book or books without payment oï any fee or reward." Id. § 32. 

"And be It enacted, that the particulars of every Ucense which shall be 
granted as aforesald shall be entered in books to be kept for that purpose 
at the office of the sald teglster; and in ail courts, and before any justice of 
the peace, and upon aU occasions whatsoever, a copy of any entry made In 
any such book, and certlfled by the person , having the charge thereof to be 
a true copy, shall be received as évidence, and be deemed suffleient proof 
of ail thlngB tbereln registered, without requiring the production of the sald 
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book, or of any license or of any réquisition or other document upon whleh 
any such entry may be founded, and every person applylng at ail reasonable 
times shall be furnlshed with a certified copy of the particulars respeetlng 
any llcensed person wlthout payment of any fee." 6 & 7 Vict c. 86, ? 16. 

"And be it enacted, that it shall not be lawful for any person to keep, 
use, employ, or let to Wre any hackney carrlage, at any place within the 
distance of five miles from the General Post Office in the city of London, 
nnless such person shall hâve a license in force so to do under the hands 
of two of the commissioners of stamps, or under the hand of some person 
(luly authorized by the said commissioners to grant such license, nor unless 
there shall be fixed on such hackney carriage, in the manner herelnafter men- 
tioned. the numbered plate hereinafter directed to be dellvered with every 
such license." St. 1 & 2 Wm. IV, c. 22, § 6. See, also, paragraph 1, subd. 
"f," 1 & 2 Wm. IV, e. 22, § 7. 

"And be It enacted, that upon every hackney carriage which shall be used 
for the purpose of standing or plying for hire, or which shall be let for hire, 
within the distance of flve miles from the General Post Office in the city 
«f London, the stamp office plate shall be fixed in a conspicuous place on the 
outside of such hackney carriage in the manner hereinafter directed three 
other numbered plates of the description hereinafter mentioned, to be pro- 
vided for this purpose by the proprietor of such hackney carriage; that Is 
to say, a plate, having thereon the number of the stamp office plate placed 
upon such hackney carriage, denoted by projectlng figures of one inch and a 
half at least in length, and of a proportionate breadth, and wlthout any 
■other figure or any letter or other device thereon, shall be fixed in a conspic- 
uous place on the inside of the back of such hackney carriage; and two 
other plates upon which there shall be palnted, in letters and figures of black 
upon a white ground, the Christian name and sumame of the proprietor or 
one of the proprietors of such hackney carriage, and the number of the said 
stamp office plate, shall respectively be fixed in some conspicuous place on 
each slde of such hackney carriage; and If It shall happen the commissioners 
of stamps or their authorized officer shall be dlssatlsfied with the position 
of any plate fixed or placed upon any such hackney carriage, and shall direct 
Ruch plate to be placed upon some other conspicuous part of any such hack- 
ney carriage, such plate shall be placed and fixed accordlngly upon any part 
of such hackney carriage in compliance with such direction; and every 
such plate shall be placed and fixed upon every such hackney carriage in 
such manner that the number thereon shall be at ail times plainly and dis- 
tinctly visible and legible, and if any proprietor or driver of any hackney 
carriage shall permit or sufEer any such plate, or the number on any such 
plate, placed or fixed upon such hackney carriage, to be in any manner or 
by any means concealed from public vlew, or to be inverted, or If such pro- 
prietor or driver, or any waterman or assistant to the driver of hackney 
carriages shall molest or oppose or by any means endeavor to prevent any 
person in or from inspecting any such plate fixed or placed upon any such 
hackney carriage, or in or from taklng or noting the number thereof, or if 
any such proprietor, driver, or waterman or assistant shall by word of mouth 
give or déclare to any person a wrong number as or for the number of such 
plate or of such hackney carriage, such proprietor, driver, or waterman or 
assistant shall forfeit five pounds." Id. § 20. 

"And be It enacted, that in any complaint or other proceedlng for the re- 
covery of any penalty Incurred under this act in respect of or in relation to 
any hackney carriage, if évidence shall be given that the carriage in respect 
of which or in any manner relating to which any such proceedlng shall be 
commenced or prosecuted was seen In or upon any public street or road 
having thereon any numbered plate by this act directed to be fixed upon a 
hackney carriage, or having thereon any plate resembling or Intended to 
resemble any such plate as aforesald, such carriage shall be deemed and 
taken to be a hackney carriage; and such évidence as aforesald shall be 
peceived as sufficient proof that such carriage was kept, used and employed 
and let to hire as a hackney carriage within the meaning of this act; and 
that in ail such proceedlngs as aforesald, the name as described in the license 
granted with or relating to the number of the stamp office plate, If any, âxed 
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op placed upon any such carrtag^» whether such llcense shall be in force 
or not, sbalj for the purpose o£ thls act be deemed to be the proprletor of sucb 
c^rriage unlees the eontrary be piiOYed." Id. § 24. 

"And be It enacted, that hackney carrlages standing in any street and hav- 
ing numbered plates are deemed to be plylng for hire. 

"And be It enacted, that 1£ any carrlage shall be used for the purpose of 
standing or plylng for hlre as a hackney carrlage, In any public street or 
road at any place wlthin the distance of flve mUes from the General Post 
Office in the city of London, such carrlage not having the proper stamp office 
plate fixed thereon as required by this act, the driver of such carrlage or the 
person plylng for hlre therewlth, or having the care thereof , not being the 
owner or proprletor thereof, shall forfelt flve pounds, and if he shall be the 
owner or proprletor of such carrlage he shall forfelt ten pounds." Id. § 23. 

"And be it enacted, that it shall not be lawful for any person to act as 
driver of any hackney carrlage • * * vchether such person shall or shall 
not be the proprletor of such carrlage * * * wlthin the limits of this 
act, unless in each case such person shall bave a license so to do, and a 
numbered ticket granted to him under the authority of this act and remain- 
Ing in force." 6 & 7 VIct. c. 86, § 10.: ; 

"And be It enacted, that every lleensed driver * * * shall at ail times 
during his employment and when he shall be required to attend before any 
justice of the peace, wear his ticket consplcuously upon his breast, in such 
manner the wbole of the writing thereon shall be distinctly legible; and 
every driver * * ♦ who shall act as such, or who shall, attend when re- 
quired before any justice of the peace, without wearing such ticket in man- 
ner aforesaid, or who, when thereunto required, shall refuse to produce such 
ticket for Inspection, or to permit any person to note the writing thereon, 
shall for every such offense forfelt the sum of forty shillings." Id. § IT. 

"And be it enacted, that upon the expiration of any license granted under 
thls act the person to whom such license shall bave been granted shall dellver 
such license and the ticket relating thereto to the said registrar; and every 
such person who, after the expiration tof such license, shall wlllfuUy neglect 
for three days to deliver the same to the said registrar, and also every person 
who shall use or wear or detaln any ticket, without having a license in force 
relating to such ticket, or who shall tôt the purpose of déception use or wear 
or hâve any ticket resembling or intended to resemble any ticket granted 
under the authority of this act, shall for every such offense forfeit the sum 
of ave pounds." Id. § 18. 

"And be it enacted, that every driver of a hackney carrlage within the lim- 
its of thls act shall, on each occasion when such carrlage shall be Mred, de- 
llver to the hirer thereof, a card, on which shall be printed in legible letters 
and figures, the words, "Hackney Carrlage" and the number of the stamp 
office plate flxed on such hackney earriage, or such other words or figures 
as the said commlssloners of police may direct." 16 & 17 Viet. c. 33, § 8. 

"And be it enacted, that if any person shall keep, usé, employ, or let to 
hlre any hackney earriage at any place wlthin the distance of flve miles from 
the General Post Office in the city of London, without having a license in 
force so to do, or without having the proper numbered plates properly placed 
and fixed upon such hackney carrlage in the manner required by this act; 
• * * every such person so offending in any of the several cases afore- 
said shall forfeit ten pounds." St. 1 & 2 Wm. IV, c. 22, § 22. 

"And be it enacted, that in any complaint or other proceeding for the re- 
covery of any penalty incurred under this act in respect of or wlth relation 
to any hackney earriage, if évidence shall be given that the earriage in re- 
spect of which or in any manner relating to which any such proceeding shall 
be commeneed or prosecuted was seen in or upon any public street or road 
having thereon any numbered plate by this act directed to be fixed upon a 
hackney earriage, or having thereon any plate resembling or intended to re- 
semble any such plate as aforesaid, such carpiage shall be deemed and taken 
to be a hackney earriage, and such évidence as aforesaid shall be recelved 
as sufficient proof that such carrlage was kept, used and employed and let to 
hlre as a hackney carrlage wlthin themeanlng of this act; and that in ail 
such proceedings as aforesaid the name as described in the license granted 
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■wlth or relating to the number of the stamp office plate, if any, flxed or 
placed upon any such carriage, whether such license shall be Jn force or not, 
sàall for tbe purpose of this act be deemed to be the proprletor of such car- 
riage Unless the contrary be proved." Id. § 24. 

"And be it enacted, that * * * in case where any hackney carriage 
plate shall be In the possession of or be used by any person wbo shall not 
hâve a license in force relating to the same, it shall be lawful for any offlcer 
«f stamp duties * * * to seize and talie away any such plate whereso- 
ever the same may be found * * * and if in any such case where any 
such plate shall be found in the possession of any person who shall not hâve 
a license in force relating to the same, it shall appear to the satisfaction of 
the said commissioners that the said plate is or was so possessed by such 
person for the purpose of being used with the consent of the person to whom 
the license relating to the same shall hâve been granted, or that such licensed 
person had parted with the same for the purpose of being used by any other 
person and also in any case where any plate shall bave been recalled as afore- 
said and not delivered up, if they shall think proper, to revoke the license to 
which such plate sliall relate." 6 & 7 Vict. c. 86, § 2G. 

"And be it enacted, that every driver * * * authorized by any pro- 
prietor to act as driver of any hackney carriage * * * -w-ho shall suffer 
any other person to act as driver of such hackney carriage * * * with- 
out the consent of the proprletor thereof , and also every person whether duly 
hcensed or not, who shall act as driver * * * without the consent of the 
proprletor thereof, shall forfeit the sum of forty shillings." 6 & 7 Vict. c. 
86, § 27. 

"And be it enacted, that no hackney carriage shall ply for hire within the 
limits of this act unless under the charge of a driver having a license from 
the said Secretary of State. * * *" 

The opinions in King v. L- I. Cab Co. Lim., supra, are as follows : 

"Lord Esher, M. R. Having listened to the cases which hâve been cited, 
and carefully examined the provisions of the statute, I hâve corne to the 
conclusion that the défendants are liable. In my opinion, the agreement 
proved to hâve been made between them and the driver did not constitute 
the latter their servant. The payment of a certain sum to the proprietor 
every day, and the rétention of the remainder of the earnings, may be con- 
sidered as a mode of payment of wages; but it seems to me that the agree- 
ment did not give to the proprietor such control as he would hâve over a 
servant. Further, I do not consider that the cases decided as to the hiring 
of a cab will conclude this case, which arises between a stranger who bas 
not hired the cab, and the proprietor. Lord CampbelI'B judgment in Powles 
V. Hider may be upheld on the ground that the proprietor had held himself 
out as owner to the person who hires a cab. The question hère is a différent 
one, and àrises on the construction of the act. Without going in détail 
through the sections of the act, it seems to me to be a necessary implication 
arising from them that the act was made in favor of the public, irrespective 
of the agreement that might subsist between the proprletor and the driver. 
I hâve come to the conclusion that by virtue of the act the public are entitled, 
whether, as between the proprietor and the driver, the relationship of master 
and servant exists or not, to say that, so far as the public are concerned, 
that relationship must be deemed to exist. That was the view taken by 
Cockburn, O. J., and Mellor, J. in Venables v. Smith, and also by Willes, J., 
in Fowler v. Lock. I think that is the right view of the statute, and that 
the décision in this case was right. The appeal should therefore be dis- 
missed. 

"Lindley, L. J. I am of the same opinion and for the same reasons. I will 
only add that the régulations as to what hàs to be reglstered and accessible 
to the public seem to be based on the supposition that where a proprietor 
allows persons to drive his cabs in the public streets such persons so far as 
the public are concerned are to be deemed servants of the proprletor. AU 
the cases except King v. Spurr are consistent with this view and that case 
may be distinguishable though the distinction may not be a very broad one. 



732 123 FEDERAL REPORTER. 

for there fhe cab only was hlred by the driver, and the horse was hls prop- 
erty. 

■■'liOpes, li. J. If It were not for the act of Parilament, I should bave said 
that the relatlonshlp between the cab proprietor and the driver was that of 
bailor and bailee. The question, however, turns on the true construction 
of Q êf 7 Vict. c. 86, and that, In my opinjon, puts the driver, so far as regards 
the public, In the position of servant, and the proprietor in the position of 
master, wlth the llablllti^ that attaçh to that position. It Is true that the 
driver Is pald by the amount of hls receipts over a flxed sum which he has 
to hand over dally, but that is only a mode of paying wages, and whether 
they are pald In that manner or In some other way, weekly or otherwise, 
seems to me to make no difCerenee In the effect of the act 

"Appeal dlsmissed." 

It is.urged, however, that at comrnon law, with this contract be- 
tween the owner and driver in existence, the relation of master and 
servant does not exist, and that it is not within the power of the 
Législature of the state of New York to confer on the municipal au- 
thorities of the city of New York power to enact an ordinance or law 
for the government of its hack owners, running hacks for the trans- 
portation of passengers in its streets and avenues for hire, changing 
the common-Iaw rule of liability. 

The Greater New York Charter (being chapter 378, Laws 1897) 
provides, section 4, c. I, p. 3: 

"For ail purposes the local administration and government of the people 
and property within the terrltory hereby comprised within the city of New 
York shall be in and be exereised by the corporation aforesaid; and the 
municipal assembly, as in this act constltuted, subject to the conditions and 
provisions of this act, shall exercise ail the powers vested In the corporation 
of the city of New York by this act or otherwise, save as In this act is other- 
wise speclally provlded." 

Section 17, c. 2, p. 7, provides: 

"The législative power of the city of New York shall be vested In two bouses 
to be known, respectively, as the councll and the board of aldermen to be 
tcgether styled 'The Municipal Assembly of the Oity of New York.' " 

By section 41 the ordinances then in force were continued, so far 
as the same are not inconsistent with the act. 
By section 49 it is provided : 

"Subject to the provisions of this act, the municipal assembly shall hâve 
power within sald city to make, establish, publlsh and modif y, amend or 
repeal ordinances, rules, régulations and by-laws not inconsistent with this 
act, or wlth the Constitution or the lawa of the United States, or of this state, 
for the foUowing purposes." 

Then follows in subdivision 3 a provision in regard to the use of 
streets, highways, roads, etc., by foot passengers, animais, vehicles, 
etc., and in subdivision 20 a full provision in relation to public cart- 
men, hackmen, cabmen, etc. 

By section 50 it is provided that : 

"The foregoing or other enumeratlon of powers in this act shall not be held 
to llmit the législative power of the municipal assembly which, in addition 
thereto, may exercise :all of the powers vested in the 6ity of New York by 
this act, or otherwise, by proper ordinances, rules, régulations and by-laws 
not Inconsistent wlth the provisions of this act, or with the Constitution or 
laws of the United States or of this state; and, subject to such limitations, 
may from tlme to time ordain and pass ail such ordinances, rules, régulations 
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and by-laws as to the sald municipal assembly may seem meet for the good 
rule and govemment o£ the City, and to carry out the purposes and provisions 
of this act or of other laws relating to the said eity, and may provide for 
the enforcement of the saœe by such fines, penalties, forfeitures and impris- 
onnaent as may by ordlnance or by-law be prescribed." 

It is urged by the défendant that if the ordinances of the city of New 
York quoted and referred to change the common-law rule of 
liability so as to make the bailor responsible for the acts of the bailee, 
or so as to modify the facts necessary to constitute the relation of 
master and servant, they are inconsistent with the laws of the state 
of New York, and null and void. Assuming it to be true that no 
ordinance can be established inconsistent with the statute of the state 
duly enacted and applicable to the city of New York, it is also true 
that the provisions of the charter in question hâve no référence to the 
common-law rules prevailing in the state. Swift v. Tyson, i6 Pet. 
I, i8, 19, 10 L. Ed. 865; B. & O. R. Rd. v. Baugh, 149 U. S. 371, 13 
Sup. Ct. 914, 37 L. Ed. 772; 18 Am. & Eng. Encyclo. of Law, 569, 
and notes. Such words used in such a connection refer to the stat- 
utes of the state, the expressed will of the Législature made known 
by express enactments, and not to the common law. The législative 
will expressed in a statute for the government of the city of Nevv 
York cannot be thwarted by a municipal ordinance inconsistent 
therewith. But no reason is apparent why, under this power con- 
ferred upon the législative assembly of the city of New York, it 
should not be at liberty to change the common-law rules of liability 
when exercising its power to regulate traffic, etc., in the public streets, 
and control cabmen and hackmen transporting passengers therein 
for hire. Thèse are régulations, etc., made in the legitimate exer- 
cise of the police power. The législative branch of the government 
may delegate its powers to municipal corporations created by it, 
which corporations are merely instrumentalities of the state for the 
better administration of the government in matters of local concern. 
It has been held by the Suprême Court of the United States, follow- 
ing this rule, that, where municipal corporations are created, the 
législative branch of the government may delegate to such corpora- 
tion the power of taxation, which power belongs exclusively to the 
législative branch of the government. U. S. v. New Orléans, 98 U. 
S. 381, 25 L. Ed. 225. See, also, 20 Am. & Eng. Encyc. Law, 1139. 

So long as the statutes of the state of New York do not specify 
what facts must exist in order to constitute the relation of master 
and servant, it must be compétent for the législative assembly of the 
city of New York to provide what facts are essential to constitute 
that relation between the owner of hackney cabs and the drivers 
thereof, when such owner and driver take out licenses under such 
ordinances for the purpose of using and driving cabs in such city for 
the transportation of passengers therein. This is clearly so, so far 
as fixing and imposing liability for the acts of the driver are con- 
cerned. This matter is not regulated by any statute of the state, and 
is left to the city, as a matter of local self-government, where condi- 
tions are such that a rule différent from that prevailing in the re- 
mainder of the state may well be necessary. The common-law rule 
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prevails bécause the législature has not seen fit to provîde a différent 
one by statute. ,■.,,,,;,, 

But qiiite independent of this question, this court is of the opinion 
that in this case the défendant, as has been stated already, by affirma- 
tive acts and conduct held this driver out to the public as his agent 
and servant in driving and using this cab for the purposes mentioned, 
and that, so far as the plaintifï is concerned, he is estopped from deny- 
ing that he is responsible fôr the acts of such driver, or that he was 
his servant. The défendant selected this driver, placed his Hcensed 
cab in his hands, drawn by a horse dwned by the défendant, and de- 
livered to and placed upon such driver the badge issued by the city, 
and which wàs to be worn by the driver of that cab, and by a driver 
who was to represent the défendant, and for whom the owner of the 
cab was to be responsible. The défendant recognized the validity of 
thèse ordinances, and acted under them, and availed himself of their 
privilèges and benefits, and held himself out to the public as the owner 
and operator of a cab doing business under and pursuant to those 
ordinances, and cannot escape the liability imposed thereby, so far as 
passengers and the public are concerned, especially as to a person 
injured by his horse and cab while upon the streets under a îicense 
£ranted pursuant to such ordinances, and managed by a driver upon 
whom he had placed a badge of authority, which said to such injured 
person, "This driver repreaents the owner of the cab, and for the acts 
of the driver such owner is responsible." See Bigelow on Estoppel, 
p. 582. 

Ail persons using the streets are presumed to hâve known thèse 
ordinances, and to hâve acted in pursuance thereof. 

The motion to set aside the verdict and enter a nonsuit is denied. 



KICHAED et al. v. HOLMAN et al. 
(District Court, D. M^ryland. June 11, 1903.) 

1. Shipping— Brbach of Cjiartbr— Damages Rbcoverablk. 

The fact of a reeharter by the original charterer of a vessel to earry 
a cargo of grain at a speelfied rate, which it does not appear was con- 
templated by the owners at the time of making the contract, and of 
which they^had no notice or knowledge, cannot affect the measure of 
damages recoverable for. their f allure to deliver the vessel, so as.to en- 
title the charterer to reçôver the profit he would hâve made on the re- 
charter, where freights haff decUned prior to the tlme when the vessel 
was requùred to be tendered, and the market rate was then definitely 
less than the charter rate, so that under the established rule no sub- 
stantial damages were recoverable. 

2. Admiralty Jdrisdiction— Maritime; Contracts. 

Claims for commissions for obtalning a charter and for an attëndance 
fee, stipulated for in the charter, are 'hot maritime, nor wlthin the ad- 
miralty Jurisdictlon. 

In Admiralty; Suit to recover damages for bréach of charter party. 

Robert H. Smith, for libelants. 

Convers & Kirlin and Brown & Brune, for respondents, 

t2. Admiralty jurisdlction as to matters of contract, see notes to The 
Kléhard Winslow, 18 C. C. A. '347, and BOutin v. Rudd, 27 C. a A. 530. 
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MORRIS, District Judge. The respondents were the owners of 
the British steamship Kestor, and by charter party dated August 9, 

1897, chartered to the Hbelants a steamer, not named, guarantied of 
capacity of 13,500 quarters, 10 per cent., more or less, to carry a 
cargo of grain from Philadelphia, Baltimore, Norfolk, or Newport 
News, one port only, to certain ports of the United Kingdom, for 
orders, at 3s. 3d., or 3s. 6d., per quarter, according to the port to 
which ordered. L,ay days not to commence before January 15, 1898, 
with option to charterers to cancel the charter if the steamer was not 
ready for cargo at loading port on or before February 15, 1898. It 
was stipulated that the name of the steamer to fulfih the charter was 
to be declared on or before January i, 1898. On October 26, 1897, 
by cable from London, the steamship Kestor was declared. The re- 
spondents, because of delays in intermediate voyages in which they 
employed the Kestor, did not send her out to fulfill the charter, 
as by reason of the delays she would not hâve been able to reach the 
loading port by February I5th, the canceling date stipulated in the 
charter party. On January 20, 1898, the owners gave notice that she 
would not be able to catch her canceling date, and on February i, 

1898, they gave distinct notice that they would not send the steamer, 
and that the charterer might charter against them. On February 
3d the Hbelants cabled that they insisted on fulfillment of the charter, 
and would only agrée to cancel on payment of £200 and their com- 
mission on the charter. 

It cannot be denied that freights fell between the date of the 
making of the charter and the date when the steamer should hâve 
been tendered. The market rate on February I5th was from three 
to six pence per quarter lower. The Hbelants, however, show that 
on November 20th they rechartered the steamer to the E. B. White 
Grain Company at an advance of one penny halfpenny per quarter, 
which would hâve yielded them about $409, besides their commis- 
sion for efïecting the original charter, agreed to be paid to them 
in the original charter, and an attendance fee. 

Are the Hbelants entitled to recover as damages this loss on the 
recharter? There is nothing said in the charter party with regard 
to rechartering or assigning the charter. No notice of any kind 
was ever given to the owners of any intention of the charterers to 
recharter, and no notice was ever given that they had rechartered. 
If the Hbelants had not rechartered, the measure of damages would 
hâve been the difiference between the charter rate and the market 
rate, and as the market rate was distinctly lower at the date for ful- 
fillment of the contract the libelant could recover only nominal dam- 
ages. 

Does a recharter, which it does not appear was contemplated by 
the owners when they made the contract, and of which they never 
had notice or knowledge, change the rule with regard to the measure 
of damage? I do not think so. The gênerai rule that the damage 
is measured by the difïerence between the contract price and the 
market price at the breach of the contract, where there is an ascer- 
tainable market price, is a simple and fair rule, easily applied, and it 
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sliould not bé disregarded except where it is plain that some otHer 
élément of damage was within the contemplation of the parties making 
the contract, and that the contract was made with référence to it. 

When there is no market price, then resort is, of necessity, hâd to 
other éléments of loss ; and where the contract is made with référ- 
ence to spécifie purposes or circumstances, known at the time, a 
différent rule may resuit from the probable and natural conséquences 
of a breach. The market rate of payment for grain charters of a like 
character tothè présent one is as well fixed and ascertainable as the 
priées of grain and other merchandise, and there is no question but 
that at the time of the notice from the respondents that they would 
not send the Kestor and at the canceling day there was a substantial 
décline from the contract rate. 

There is no proof of what was actually donc with regard to the 
cargo interided fo hâve been shipped by the Kestor. The libelants' 
manager testifîed that they notified the E. B. White Grain Com- 
pany, and testifîed in a gênerai way that he made for them some 
sort of a substitution of grain room: for the intended shipraent, and 
that the libelants lost the profit of a pènny and a half per quarter 
on the recharter which they would hâve made. 

Proof was ofïered on behalf of the libelants to show that grain- 
carrying steamships are usually of about 20,000 quartiers capacity, 
and that steamers of about 13,500 quarters capacity, such as the 
Kestor, are not numerous, and that probably one could not hâve 
been obtained after February ist and before February I5th. The 
sufïîcient answer to this, it seems to me, is that no efifort was made 
to obtain such a steamer. It is further urged that, even if the libel- 
ants could hâve procured such a steamer, the E. B. White Grain 
Company could hâve refused to load any steamer other than the 
Kestor. That is true, but it is aiso true that they hâve claimed no 
loss. 

So the sole question is whether thé libelants, having sufïered no 
loss except the expected profit of a penny and a half a quarter on 
the recharter, can recover notwithstanding the fact that when the 
breach occurred freights had declined about three pence per quarter. 
The profits which may be recovered must be such as may be reason- 
ably presumed were within the intent and mutual understanding of 
both parties at the time the contract was entered into. Cincinnati 
Gas Co. v. Western Siemens Co., 152 U. S. 200-206, 14 Sup. Ct. 
523, 38 L. Ed. 411. 

This contract on the part of the owners of the steamship was an 
undertaking to furnish a steamship of a certain capacity to take on 
board from the charterers a cargo of grain at a certain date. There 
is nothing to show that the owners contemplated anything more, 
and it is not to be presumed that the profit which intermediately the 
charterers might contract to obtain upon a subletting of the cargo 
space was contemplated. I am of the opinion that the profit on re- 
chartering cannot be recovered, under the circumstances of this case. 

The libelants hâve also sued to recover a commission of 5 per cent, 
stipulated on the charter party to be paid to them as a commission 
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and $50 for attendance fee. Thèse are claims which are held net 
to be maritime and not of admiralty jurisdiction. Richard v. Ho- 
garth (D. C.) 94 Fed. 684; The Ripon City, 102 Fed. 176, 42 C. C. 
A. 247 ; Munson v. Straits of Dover, 102 Fed. 926, 43 C. C. A. 57. 



ROSS V. SAUNDERS. 

(Circuit Court, D. Massachusetts. June 29, 1903.) 

No. 1,484. 

1. Equitablb Lien— Monet Loanbd ïob Use op Paktnbrship— Btidencb 
considered. 

A complalnant held, under the évidence, not entitled to an équitable 
lien on a liquor license owned by a bankrupt flrm, as against the firm 
creditors for money claimed to hâve heen loaned to one of the partners 
for the use of the partnershlp under a verbal agreement for sueh lien. 

In Equity. Suit to enforce lien against trustée in bankruptcy. 

William Henri Irish, for complainant. 
Calvin P. Sampson, for défendant. 

HALE, District Judge. In this suit in equity the complainact 
seeks to enforce a lien upon a liquor license formerly belonginç- 
to the firm consisting of George W. Ross and Patrick J. Flemminfç. 
This firm became bankrupt, and their estate is now being adminis- 
tered in bankruptcy, the défendant being the trustée. 

The complainant claims that in December, 1895, he loaned his 
father, George W. Ross, $6,000, and in order to secure the payment 
of this sum he caused the name of his mother, EHza A. Ross, to be 
placed upon a liquor license used in the business of Ross & Flemming, 
with the verbal understanding that the name of his mother should 
be placed in said license, and in ail renewals of it, for his protection, 
until the loan of $6,000 should be paid, the complainant himself de- 
clining to hâve anything to do with the liquor business, or to hâve 
his name used in connection with such business. He claims that 
there was an oral agreement that on default of payment of $6,000 
the license should become his property ; that by virtue of this agree- 
ment he is entitled to the proceeds of the sale of the license ; and 
that the same did not pass to the trustée in bankruptcy. The mort- 
gage of $6,000 has been partially paid, leaving only $2,500 and interest 
now due. A bond has been given to the trustée to be held in lieu 
of the license until the rights of ail parties hâve been adjudicated 
by the court. The question is whether the court shall decree that 
the $2,500 and interest be paid to the complainant out of the pro- 
ceeds of the sale of the license, or whether ail of said proceeds shall 
be administered as a part of the estate in bankruptcy. 

The défendant, as trustée of the bankrupt estate, claims that he is 
entitled to ail the proceeds of the sale of the license, that the case 
does not show an actual loan made by the complainant to George 
W. Ross, and that no indebtedness ever existed to sustain a lien 
upon the license or its proceeds. 
123 F.— 4T 
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The Gburfe. fiirds thfi fôUowing faetâ : In 1882, George W. Ross 
bought a pailcél of real estate, with buildings thereon; in West Semer-, 
ville, Mass., and had -the conveyance of it made to his wife, Eliza A- 
Ross, iltappears that he was then free from debt. He was for about 
18 months in the Hquor business, in partnership with one Meader, 
but terminated this partnership January i, 1896, when he formed 
a new partnership with said Flemming. The negotiations leading 
to the formation of this partnership began in October, 1895. Flem- 
ming agreed'to 'cortii-ibute something t6 the capital of the new fîrm, 
but it became necessary to borrow additional money to pay ofï the 
de^ts, of the old firm. Real-estate, security was required in order 
to raise this money. During or shortly previous to the pendency 
of the negôtiâtiohs, the évidence indicatés that Eliza A. Ross con- 
veyed to.'^he cômplainant, without mpney considération, the parcel 
of real estâté in West Somerville. The cômplainant then executed 
a mortgage on this real estate for the $6,000 needed for the business. 
He sajr^i.he did this at the request of his father and mother. The 
$6,000 was paid to his father, and used by him in the business. The 
cômplainant says that in giving this piortgage he_ did not intend 
to assume any personal liability upon the mortgage note, and that 
he receivedno évidence of indebtedness from his father. In receiving 
the real estatç from his mother he paid nothing for the conveyance, 
but says that the property was transferred to him with the idea, 
among other things, of making a home for his parents. He was 
to pay off the existing mortgage of $3,000, and was to keep the prop- 
erty in repair: It does not appear, hpwever, how the interests of 
the parents could be protected and their home ;could be saved for 
them by thèse means with more safety or in any better way than 
by allowing the property to remain in the hands of the complainant's 
mother. The évidence does not disclose that the cômplainant has 
paid the old mortgage exçept by substituting a new one, or has kept 
the property in repair, or, has paid taxes. A new mortgage was 
afterwards substituted for the $3,000 mortgage, and, upon a part, of 
the $6,000 being paid to the assignées of the mortgage, this mort- 
gage of $6,000 wfts discharged, and a new mortgage of $4,000 was 
placed upon the ; property by the cômplainant at the request of his 
father. It appears that the $6,000 mortgage was further secured 
by a mortgage of personal property given by Ross & Flemming, 
but the cômplainant did not know of this mortgage of personal prop- 
erty, and gave no heed to it. In fact, the whole transaction seems 
to haye been çonducted by George W. Ross without much référ- 
ence to the c&mplainant or communication . with hifflj or giving him 
any note or mémorandum of indebtedness, and when George W. Ross 
later went into: bankruptcy he did not name the .cômplainant as a 
creditor holding security. No attempt was made to create a légal 
pledge by ariy instrument in writing. We do not fînd such equities 
arising in favor , of the cômplainant in the case at bar as will support 
an équitable: Ueti which can be enforced in the courts. The côm- 
plainant appears 1 to hâve acted throughout the transaction as an 
agent or trustée of his father, and to hâve treated the property as 
though it were really his father's property, it having been paid for 
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by his father, and held for years in the name of his mother. Much 
of his conduct is inconsistent with his daim in the case. If we regard 
him as acting in an independent capacity, many of his actions indi- 
cate an intention of using the property, which he had receivëd under 
circumstances which we hâve detailed, for the benefit of his father, 
with a view to assist him in the conduct of his business, and that he 
was doing so voluntarily and without money considération. In this 
proceeding the court cannot pass upon any équitable rights which 
the complainant's mother, Eliza A. Ross, may hâve in the premises, 
she not being a party to the proceedings. 

Tliis court has always assumed the broadest protection to ail équi- 
table rights of parties before it, where such rights can be ascer- 
tained, and where équitable remédies can be applied; but the évi- 
dence in this case does not satisfy us that the complainant has a lien 
which can be equitably enforced by the courts upon a liquor license 
disclosed in the case and upon the bond which takes its place. 

The decree must be for the défendant, with costs. 



HALL V. BRIDGEPORT TRUST 00. et al. 

(Circuit Court, D. Connecticut. July 7, 1903.) 

No. 1,061, 

1. FbderaIj and State Courts— Suit for Specific Performance of Contract 
OF Décèdent— Pendenct of Probatb Proceedings. 

A fédéral court cannot entertain a suit for the spécifie enforcement of 
a contract by which an intestate décèdent agreed to make complainant 
his sole heir, while his estate is In process of administration In a probate 
court of the state as an insolvent estate, since, should it decree the relief 
prayed for, there would be no property witbin Its jurlsdiction on which 
Its decree could operate. 

In Equity. On plea of défendant Bridgeport Trust Company, 
administrator. 

Daniel Davenport and A. Delos Kneeland, for plaintiff, 
George P. Carroll, for défendant Bridgeport Trust Co. 

PLATT, District Judge. Setting the plea down for argument ad- 
mits the facts stated in the plea, but dénies their sufificiency as a matter 
of law. The court takes judicial notice of the Connecticut statutes 
and the décisions of the highest local court construing the same. 

The substantial averments of the bill in equity which the plea attacks 
can be found in 122 Fed. 163. The vital points of the plea are: (i) 
Plaintifï began her action without presenting her claim to the ad- 
ministrator; (2) that the estate is in process of settlement as an in- 
solvent estate; (3) that it is not ready for distribution. 

1 1. Enjoining proceedings In state courts, see notes to Garner v. Second 
Nat Bank, 16. C. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 575. 
Pendency of action In state or fédéral court as ground for abatement of ac- 
tion in the other, see note to Bunker HIU & Sullivan M. & C. Oo. v. Shoshone 
M. Co., 47 C. C. A. 205. 
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On tbe first point î It is well settled that the rules which might ob- 
tain in an action at law are not forceful under the présent conditions. 
In équitable actions this court follows the practice a:nd principles of 
the Engljsh High Court of Chancery, and its proceedings are uniform 
throughout the states. It is therefore in no wise hampered by the 
petty détails of local law. It will undertake to afiford justice impartial 
to ail suitors who come within its domain with lawful credentials. 

The difficulty hère, however, becomes serious when the second and 
third points of the plea are reached. A debt can be established in this 
court, but after it has become a fixed liability it must take its place 
among the claims against the estate and be administered by local law. 
In the case at bar there is, however, no attempt to establish a debt. 
An order is sought decreeing the spécifie performance of an alleged 
contract made with the plaintiflf by- the defendant's intestate. The 
allégation is "that, if she would continue to live with him and care 
for him as a daughter until the time of his death, she should hâve and 
be entitled to ail of his property, both real and Personal, as fully and 
to the same extent as if she were his lawful issue." It is then insisted 
that she fulfilled her part of the bargain, and that it should now be de- 
creed that his représentative shall perform the contractural obligation 
which the intestate assumed. That means, in plain words, a decree 
that, after paying ail debts and expenses, the residue of the estate shall 
be transferred to the plaintifif. The estate has been declared insolvent, 
and it seems inadvisable to guess that at the end of things a residue 
will be found, and for that reason alone this court cannot be expected 
to try a moot case based on conjecture. But going beyond the pro- 
prieties, this court cannot act in such a manner as to sequester for the 
plaintiff any portion of the estate which she pursues. Williams v. 
Benedict, 8 Hôw. 107, 12 L. Ed. 1007; Yonley v. Lavender, 21 Wall. 
270, 22 L. Ed. 536. We cannot enjoin proceedings in the court of 
probate. Rev. St. U. S. § 720 [U. S. Comp. St. 1901, p. 581]. The 
decree, when rendered, would fall far short of its mark. No subtlety 
of reasoning can change the doveted reUef into a money judgment. 
The défendant. could not comply with any decree which might be 
evolved without invading and disturbing the res which it holds by vir- 
tue of its appointment by the local tribunal. The plight of the défend- 
ant would then be a sorry one, indeed. No man or corporation can, 
or ought to, obey two masters, and the fédéral courts, appreciating 
such dilemmas, refrain from forcing a party into such straits. Byers 
V. McAuley, 149 U. S. 614, 13 Sup. Ct. 906, 37 L. Ed. 867, and cases 
there cited. From every point of view, the case is not at the présent 
juncture in such a condition that the équitable aid of the fédéral court 
should be invoked. 

Let the bill be dismissed, with costs. 
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UNITED STATES v. JIM LEE et al. 

(District Court, N. D. Califomia. June 29, 1903.) 

No. 4,089. 

1. Obiminal Law— Twiob in Jeopardy— Discharge dp Jury for Disagree- 

MBNT. 

The discbarge of a jury in a criminal case without rendering a verdict 
rests in ttie Sound discrétion of the court, to be exerclsed wlienever it is 
satisfied from statements of the jurors that they cannot reach an agree- 
ment, and such discharge constitutes no légal bar to a second tria! of 
the accused. 

Criminal Prosecution. On motion of défendants for discharge. 

B. F. McKinley, Asst. U. S. Atty. 

Denson & Schlesinger and Frank G. Drury, for défendants. 

DE H AVEN, District Judge. The défendants are under indict- 
ment for the crime of having liad in tlieir possession, with intent to 
fraudulently use the same, molds with an inscription thereon in the 
likeness of the inscription on dies used for coining geniiine silver 
coins of the United States. They were placed upon trial before the 
court, and a jury impaneled to détermine the question of their guilt or 
innocence, and thereafter, on May 28, 1903, at i :30 o'clock p. m., the 
cause was regularly submitted to the jury for décision. The jurors 
were unable to agrée upon a verdict, and were discharged by the court 
at 4 o'clock and 5 minutes p. m. of the same day. The entry upon the 
minutes of the court, so far as relates to the pending question, is as 
follows : 

"• • • The court then charged the jury, who at 1 o'clock and thirty 
minutes p. m. retired to deliberate upon a verdict. By the court ordered that 
the jurors engagea in the trial of this case and two bailiffs be furnlshed 
meals at the expense of the United States. Subsequently, at 4 o'clock and 
5 minutes p. m., the jurors returned into court, and upon belng asked in the 
présence of the défendants and their attorney, Mr. Drury, if they had agreed 
upon a verdict, said they had not agreed, and that it was Impossible to agrée; 
and the court being satisfied from the déclarations of the jurors that the 
jurors could not agrée on a verdict, and that it would be useless to require 
them to further deliberate, it is ordered that the jurors be, and they are 
hereby, discharged from the further considération of this case." 

Upon the foregoing facts, and an afhdavit to the effect that after 
the jurors retired to deliberate upon their verdict they were absent 
from the jury room for one hour for luncheon, attended by an ofïicer 
of the court, the défendants ask to be discharged. In support of 
this motion counsel for défendants insist that the jurors were not 
glven a reasonable time for délibération, and were discharged with- 
out any necessary or reasonable cause therefor, and, such being the 
fact, it is argued that to again place the défendants upon trial would 
be in violation of rights secured to them by the fifth amendment of 
the Constitution of the United States, which déclares that no person 
shall "be subject for the same offense to be twice put in jeopardy 
of life or limb." The question thus presented is one which the court 

ï 1. See Criminal Law, vol. 14, Cent. Dig. |§ 344, 2072, 2073. 
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may properly détermine upon the motion of défendants for their dis- 
charge. United States v. Haskell, 14 Wash. C. C. 402, Fed. Cas. 
No. 15,321; People y. Goodwin, 18 Johns. 187, 9 Am. Dec. 203. 

The contention of défendants that the jury was discharged without 
any légal necessity therefor is not sustained by the record, which 
showjs that such discharge was ordered by the court because of the 
inability of the jurors to agrée upon a verdict. The discharge of the 
jury for such a cause is not, in judgment of law, équivalent to an ac- 
quittai, and when a défendant is subsequently placed upon trial before 
another jury for the same ofïense he is not thereby "twice put in 
jeopardy, within the meaning of the fifth amendment t.© the Constitu- 
tion of the United States." Thompson v. United States, 155 U. S. 
271, 15 Sup. Ct. 73, 39 L. Ed. 146; Logan v. United States, 144 U. S. 
263, 298, 12 Sup. Ct. 617, 36 L. Ed. 429. In tlie case of United States 
v. Ferez, reported in 27 Fed. Cas. 504, Fed. Cas. No. 16,033, it appears 
that the défendants had theretofore been placed upon trial before a 
jury upon a charge of piracy. The jurors, after deliberating four 
hours, informed the court that there was no prospect of an agreement, 
and were then discharged without the rendition of a verdict. The 
défendant thereupon moved to be discharged on the ground that the 
jury had been improperly discharged by the court. The Circuit Jus- 
tice (Thompson) was of the opinion that the motion should be denied, 
and in giving his reasôns' therefor said: 

"The court had power to diScharge the Jury In crlminal cases, and that it 
rested In the Sound discrétion of the court, under ail the circumstances of the 
case. * ♦ * In thls case the jury had been out near four hours — a length 
of time amply suffleient to agrée upon their verdict. If they could. Thls was 
a plaln question of faet for them to décide. There was no Intricate question 
of law in the case. A longer time ought to be aflorded to the jury, where a 
case Involved a great number of facts and points of law. It depended more 
upon the nature of the case than upon any settled ruie that could be laid 
down for the discharge of the jury." 

But, as the judges were divided in opinion, the question was certi- 
fîed to the Suprême Court for its décision, and in giving its opinion 
the court, by Mr. Justice Story, said : 

"We are of opinion that the facts constitute no légal bar to a future trial. 
The prisoner has not been convicted or aequitted, and may agaln be put upon 
his défense. We thlnli that in ail cases of thls nature the law has invested 
courts of justice with the authority to discharge a jury from giving any ver- 
dict whenever, in their opinion, taklng ail the circumstances into considéra- 
tion, there is a manifest necessity for the act, or the ends of public justice 
would otherwlse be defeated. They are to exercise a Sound discrétion on the 
subject, and It Is Impossible to deflne ail the circumstances which .would 
render It proper to interfère. To be sure, the power ought to be used with 
the greatest caution, under urgent circumstances, and for very plaln and ob- 
vions causes, ' and in capital caseè espécially courts should be extremely 
careful how they Interfère with any of the chances of Ufe In favor of the 
prisoner. But, after ail, they hâve the rlght to order the discharge, and the 
security which the. public hâve for the falthful, sound, and consclentiouê 
exercise of thls discrétion rësts. In thls as in other cases, upôn the responsl- 
bllity of the jtidges, under their oaths of office." U. S. v. Ferez, 9 Wheat 
579, 6 L. Ed. 165. " 

Thèse views are conclusive upon the question presented by the prés- 
ent motion; Ij^ut in çlosing this; opinion it is not iiîiproper to add that 
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in this case the discharge of the jury was not arbitrary or capricious. 
The conclusion of the court that there was a necessity for such action 
because of the inabihty of the jury to agrée was based upon légal 
évidence ; that is to say, the déclarations of the jurors to that efïect, 
made in open court, considered in connection with the length of time 
they had deliberated, and the nature of the évidence before them. 
The déclarations of jurors, while not cohclusive, are proper évidence 
for the considération of the court in determining whether there is 
any reasonable probability that longer délibération would resuit in a 
verdict. People v. Harding, 53 Mich. 481, 18 N. W. 555, 19 N. W. 
155, 51 Am. Rep. 95; State v. Haber (Kan. Sup.) 59 Pac. 1080, 48 
L. R. A. 254. , The length of time which is sufHcient for proper dé- 
libération upon the part of the jury must, from the necessity of the 
case, rest in the discrétion of the court—a discrétion to be exercised 
in view of ail the circumstances of the particular case; and it lias 
been held that, when the court has discharged the jury for inability 
to agrée, no exception to its action "can be sustained on the ground 
that it was sooner than it ought to hâve been." Commonwealth v. 
Townsend, 5 Allen, 216; People ff. Green, 13 Wend. 55; People v. 
Harding, 53 Mich. 48, 481, 16 N. W. 555, 19 N. W. 155, 51 Am. Rep. 
95. In the last case it was saidby Cooley, C. J. : 

"There Is no doubt the report of the jury that they cannot agrée is the 
proper évidence upon which the judge should act in determining upon the 
Impossibîlity of their reaching a verdict. But he may not be satisfied with 
thelr first report, and has a right to keep them together for further consulta- 
tion as long as, in hls opinion, there is reasonable ground for believlng they 
may flnally. agrée. The whole subject, however, is referred to liis judgment, 
and when he décides no one can question his conclusion." 

The motion to discharge is denied. 



In re MATSON, 

(District Court, M. D. Pennsylvania. Jnne 2, 1903.) 

No. 310. 

1. Bankhuptct — Who MAT Become Bankrdpt— Peesons WjNgaged in Fakming. 

The owner of a farm upon which he résides, but who has leased the 

same for a year for a money rental, is not engaged in farmiiig, and may 

be adjudged an involuntary bankrupt, under Bankr. Act 1898, § 4b, Act 

July 1, 1898, 30 Stat. 547, c. 541 [U. S. Oomp. St. 1901, p. 3423]. 

In Bankruptcy. Sur creditors' pétition. Case stated, 
Wm. Maxwell, for bankrupt. 
Mial E. Lilly, contra. 

ARCHBALD, District Judge. No doubt the respondent, as the 
owner of a farm and lately engaged in its cultivation, would, in com- 
mon parlance; be classed as a "farmer." But while he still owns his 
farm and résides upon it, he has leased it for the current year on a 

Ifl. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank of Mattoon, 111., v. First Xat Bank, 42 C. C. A. 4. 
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money rent to his son, and had at the time the pétition in bankruptcy 
was filed against him. . He is not now, in conséquence, engagea in 
farming, within the meaning of the act, any more than any one who 
owns a îarm, but bas committed its tillage to another, and he is to be 
judged by his présent occupation, and not by his past; nor can we 
speculate as to what he may do in the future. On the agreed state- 
ment of facts, therefore, the pétition niust be sustained, and the re- 
spondent adjudged a banlcrupt. 
Let a formai order to that eflfect be drawn. 



BOTTOM V. NATIONAL RT. BUILDING & LOAN ASS'N. 
STANCLIFF V. HENDRICKS et al. 
(Circuit Court, N. D. Georgiâ. October 23, 1901.) 
No. 1,117. . 

1. JnKisDicTioK ov Federaij Gourt-^AnciiiLAry Sdit bt Rbcbivbr— Nonrbs- 
iDBNCB OF Défendants. .' 

A Circuit Court of the TJnited States, whlch lias appointed a receiver 
for an insûlveiit building and loan, association In a suit to wlnd up Ita 
afCalrs, bas jurisdlctlon of a suit brought by hlm to collect from a bor- 
rowlng Btockholder and to foreelôse Si mortgage securlng the loan, regard- 
less of the eiUzenship or résidence of the défendants, or the fact that the 
mortgajged property is sltuated in another district 

3. Same— Waivée of Objection— PiiADiNo to Mbrits. 

The flllng ci a deniurrer to a blll for want of equlty is a walver of 
an objection to the jurlsdiCtiOu àt the court based on the nonresldence 
of the défendant in the district. 

In Equity. On demurrer to aricillary bill by receiver. 

King & Anderson and Lewis Thomas, for receiver. 
Dessau, Harris & Lomé, for défendants. 

PARDEE, Circuit Judge. The fîrst above entitled case is a suit 
in equity brought by a citizen of the state of Alabama against the Na- 
tional Railway Building & Loan Association, a corporation of the 
state of Georgia, for the purpose of Uquidating and winding up the 
afïairs of the said building and loan association, adjusting the equities 
between stockholders, and distributing the assets; and in which suit 
the association has been adjudged insolvent, a receiver appointed, and 
the said receiver has been directed to sue for and collect the full 
amounts of debts due from borrowing stockholders. The second en- 
titled case is an ancillary suit to the main case, and filed by the re- 
ceiver, under the gênerai direction of the court, to recover from certain 
borrowing stockholders certain amounts due on a loan made them by 
the association, and, incidentally thereto, to foreclose the deed of trust 
on certain real estate situated in the Southern District of Georgia, and 

f 1. Supplementary and ancillary prbcéedings and relief in fédéral courts, 
see note to Toledo, St. L. & K. C. B. Co. v. Continental Trust Co., 36 C. 
C. A. 195. 

Suits by and against receivers of fédéral courts, see note to J. L Case PIow 
Works V. Finks, 26 C. C. A. 49. 
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given to secure said loan; and in which ancillary suit the défendant 
stockholders réside in and are citizens of the Southern District of 
Georgia. 

The défendants in the ancillary bill, after service of subpcena, en- 
tered an appearance therein for the sole purpose of demurring and 
pleading to the jurisdiction of the court, and now hâve dernurred to 
the ancillary bill on four différent grounds, as follows: First, want 
of equity ; second, want of jurisdiction on the ground that the plaintifï 
receiver and the corporation for which he is receiver and the défend- 
ants are, ail of them, citizens of the state of Georgia ; third, because 
the défendants are in fact résidents of the Southern District of Geor- 
gia, and the only United States court having jurisdiction is the 
Circuit Court of the United States for the Western Division of the 
Southern District of Georgia; and, fourth, because the suit is one 
brought for the purpose of foreclosing a lien upon real estate located 
in the Western Division of the Southern District of Georgia, and of 
such suit for foreclosure this court is without jurisdiction. 

The first ground — want of equity in the ancillary bill — is not well 
taken, and is not relied upon either in oral argument or in the briefs. 

The second and third grounds of demurrer are answered by the 
opinion of the Suprême Court in White v. Ewing, 159 U. S. 36, 39, 
15 Sup. Ct. 1018, 40 L. Ed. 67, wherein it is declared that, where the 
Circuit Court has jurisdiction over the parties to a suit for the winding 
up of a corporation, and in which suit a receiver îs appointed, "any suit 
by or against said receiver in the course of winding up of such corpo- 
ration, whether for the collection of its assets or for the défense of its 
property rights, must be regarded as ancillary to the main suit, and as 
cognizable in the Circuit Court, regardless either of the citizenship 
of the parties or of the amount in controversy" ; citing Freeman v. 
Howe, 24 How. 450, 460, 16 L. Ed. 749; Krippendorf v. Hyde, iio 
U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; Dewey v. West Fairmount 
Gas Coal Company, 123 U. S. 329, 8 Sup. Ct. 148, 31 L. Ed. 179; In 
re Tyler, 149 U. S. 164, 181, 13 Sup. Ct. 785, 37 L. Ed. 689; Root v. 
Woolworth, 150 U. S. 401, 413, 14 Sup. Ct. 136, 37 L. Ed. 1123; 
Rouse V. Letcher, 156 U. S. 47, 49, 15 Sun. Ct. 266, 39 L. Ed. 341. 
The question certified in White v. Ewing assumes that the court had 
jurisdiction in the ancillary suit irrespective of citizenship and rési- 
dence of the parties, and inquired only as to the jurisdiction in regard 
to the amount necessary to be demanded of each défendant. It is 
now claimed that, as the question certified did not ask as to the juris- 
diction of the Circuit Court on the ground of citizenship, the positive 
déclaration of the Suprême Court above referred to is obiter, and not 
binding. And it is further claimed that the said décision conflicts with 
Gableman v. Peoria, Decatur & Evansville R. R. Co., 17g U. S. 335, 
21 Sup. Ct. 171, 45 L. Ed. 220, in which the question certified was 
whether the receiver appointed in a chancery suit in the United States 
Circuit Court, when sued in the state court on a cause of action arising 
against him as receiver, could remove the suit into the United States 
court because it was a suit arising under the law of the United States, 
and wherein the court decided that a receiver in such case was not an 
ofïicer of the United States in any such sensé as entitled him on that 
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ground 'alone to remove the case foi the United States court. Be- 
sides noting thàt in Gàbleman v.: Peoria, etc., R. R. Co., the case of 
White V. Ewing was not referred to, and therefore can hardly be 
said to be overruled thereby, it is only necessary to say that I see no 
conflict whatever between the two cases, as they arose on différent 
grounds, and were decided on différent lines. The case of White v. 
Ewing is well considered and reasoned, and, if not controlling as au- 
thority, it is too persuasive to be disregarded. 

So far as the jurisdiction of the court ratione personae is concerned 
in this case, the fact that the défendants entered an appearance for the 
sole purpose of demurring and pleading to the jurisdiction of the court 
is of little weight, because, in the" first place, I think, under the au- 
thority of White v. Ewing, the court has full jurisdiction, notwith- 
standing the citizenship of the défendants ; and because, after entering 
such limited appearance, the défendants dëmurred to the bill for want 
of equity, which, on the authority of Jones v. Andrews, lo Wall. 327, 
19 L. Ed. 935, is a waiver of ail objections to the jurisdiction based on 
failure of service and noncitizenship in the district where the suit is 
brought. 1 

The last ground of demurrer is based upon the fact that the real 
estate on whiçh the deed of trust bears is situated, not in the Northern 
District of;Georgia, but in the Southern District of Georgia, and on 
that ground it is urged that the court is without jurisdiction to fore- 
close the lien thereon. The answer to this is that equity deals mainly 
with persons, and it is not to be assumed that, having jurisdiction of 
the parties, any difEculty will arise in adjusting and decreeing equity 
between them. 

The demurrer will be overtluledjand the défendant will be given until 
the January rules to plead or;a;nswer. 



MARSHALLTOWN STONE ÇO. V. LOUIS DRAOH CONST. GO. et al 

, (Circuit Court,' S. D.' Ipwa, c/ D! June 11, 1903.) 

1. Bond— AiCTiON *or Brbaoh— Limitation by Tbrmb of Çonteact. 

A provision of a bond giyen. to secoure the performance of a contract 
that any actî6n. thèreôiï must' be brôuglit' within six montlis after the 
breach of the contract is a réastoable one, and constitutes a complète 
défense by the surety to an actlOD brought agalnst It thereon more than 
six monthS after ,the alleged brieaçh of the contract 

i. SAME. '■■,'.; 1 , ' 

An action for breach of a contract brought against a party to the con- 
tract and the surety on. & bohfl- given by hlm to secure Its performance, 
as to the principal défendant, is in fàct based on the contract, to which 
the bond Ismerely an incident, and a limitation eontained In the bond 
as tothe tlme within 'Whîch an action thereon must be brought is not 
available to him as a défense* . 
8. Limitations— Time of Commkncbment of Action— Effect of Ambkdment 
op Pétition. 

The tong of an amended and eubstltuted pétition merely to supply 
omissions in the origihftl pétition, and to state the cause of action witi 
more certainty, çipes not coi^stitute the commencement of a new action 
for the purpose of a âétense of limitation. 

ï 3. See limitation of Actions, vol. 38, Cent. Dig. ?§ 543, 544. 
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At Law. On demurrer to pétition. 

R. A. Schular, for plaintifif. 
J. M. Parker, for défendants. 

McPHERSON, District Judge. From the first coiint of the 
amended and substituted pétition the foUowing facts appear: Jan- 
uary 30, 1901, the plaintiff and Chicago & Great Western Railway 
Company entered into a writtèn contract. The contract was to be 
in force for three years. The plaintifif was to furnish crushed stone 
on board cars at plaintifï's quarry, and was to furnish 250 yards 
each working day, and a total of 44,000 yards between April I5th 
and November ist of each year during the life of the contract. The 
rock ballast thus furnished was to be not larger than two inches, nor 
less than three-quarters of an inch, in diameter. The railway Com- 
pany was also to take ail of the screenings. The ballast was to be 
paid for at the rate of 55 cents per yard, and the screenings at 20 
cents per yard. The railroad was to make payments monthly. The 
plaintifï was to furnish the railway company a bond in the sum of 
$5,000 conditioned for the faithful performance of the contract. The 
pétition further allèges that March 14, 1901, the plaintifï and défendant 
construction company entered into a written contract by which the 
plaintifï leased to the construction company the quarry in question 
located on the line of said railroad company. Plaintifï was to erect 
the crushing plant. The contract between plaintiff and the railroad 
company was made a part of this later contract, and the plant to be 
erected by plaintifï was to be of such capacity as to enable the con- 
tract with the railroad company to be carried out. The défendant 
company was to carry out for plaintifï the said railroad contract, and 
the défendant was to hâve the same price of 20 cents per yard for 
the screenings, but only 44 cents per yard for the ballast or the 
other crushed stone. The défendant company was to give plaintifï 
a bond properly conditioned for the faithful performance of this con- 
tract in the sum of $20,000, which bond was signed by the défendant 
trust company. 

The pétition is in three counts. The fîrst count, after setting out 
the foregoing facts, allèges that during the year igoi the défendant 
construction company only furnished the railroad company 6,997 
yards of crushed rock, being 37,003 yards less than the amount re- 
quired to be delivered to the railroad company, at a damage to plain- 
tifï of II cents per yard, aggregating about $4,000, for which the 
plaintiff daims damages. The bond given by the défendant trust 
company, among other things, provided that it should be notified by 
writing immediately after the occurrence of any act for which it 
should be responsible, and then recited: "Provided, further, that 
any suits at law or proceedings in equity brought on this bond 
to recover any claim hereunder must be instituted within six months 
after the first breach of said contract." The défendants hâve demur- 
red to this count of the pétition on the ground that the action was 
not brought within six months from the time the said cause of action 
accrued. 
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As to the défendant trust company, in my judgment the demurrer 
should be sustained. Express Company v. Caldwell, 21 Wall. 264, 
22 L._ Ed. 556. Also see many cases cited, fôUowing the case just 
cited in volume 8 of Rose's Notes, pp. 420-424. 

In the case at bar the period of six months in which the action 
could be brought is twice the period of time given in the contract 
covered-by the Caldwell Case. And the 90 days of time covered by 
the contract in the Caldwell Case was held to be a reasonable time. 
It seems to me that this provision in the bond in suit is Just and rea- 
sonable. An insurance company has the right to contract that it 
shall be promptly advised of ail daims for losses, and that an action 
therefor shall be brought within a reasonable time after the damages 
accrue. A surety is a favorite in the law, and is not only protected by 
the law, but has the right to still further protect itself by contract, 
and particularly so if such contract be reasonable in its terms. In 
this case by the bond the surety not only had the rights of subrogation 
given it by law, but it had additional rights of subrogation over and 
above those given it by law. The contract period for the year 1901 
expired on the ist day of November of that year, and this suit was 
not brought until the I4th day of June, 1902, nearly eight months 
after the cause of action accrued. No showing is made, if one would 
be allowable, for this delay. The demurrer of the défendant trust 
company to the first count of the pétition, for the reasons given, will 
be sustained. 

This action is birought, as above stated, on a written contract. The 
contract provided that a bond shall be given, and the suit is brought 
thereon. But the suit is not brought against the construction com- 
pany on account of the bond, and as to the construction company the 
bond is surplusage. While the trust company has a complète dé- 
fense because of the limitation of time for bringing the suit, I am un- 
able to see why that should avail the d"efendant construction company. 
The demurrer of the construction company is overruled. 

The second count of the pétition repleads ail of the allégations of 
the first count, excepting as to the damages, and then allèges that 
April 15, 1902, and every day thereafter, the construction company 
failed and refused to operate its said quarry, and on April 24, 1902, the 
railroad company declared said cOntract at an end, on account of 
the failure of the construction company to perform its said contract. 
For that year 88,000 yards of crushed stone was to be furnished. 
The same not being furnished according to contract, plaintifï was 
damaged in the sum of $9,680. 

Défendants demur to this count of the pétition for the same rea- 
son as they demurred to the first count; and they seek to make the 
point that the action was not brought within six months from April 
15, 1902, because on December 5, 1902, the plaintifï filed an amended 
and substituted pétition^ The défendants insist that this amended 
and substituted pétition was the bringing of a new action. But from 
the original pétition it will be seen that plaintifï makes complaint 
of the grievances as in its amended and substituted pétition. The 
occasion for filing the amended and substituted pétition was to cor- 
rect some omissions in the exhibits, and with more certainty state 
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the cause of action. This being so, the action should be regarded as 
commenced when the original notice therefor was given to the sher- 
iff for service. The demurrer of both défendants will be overruled. 

There is a third count in the pétition which states certain mâtters 
with référence to the rock that was to be or that might hâve been 
furnished to other parties than the railroad company. This alleged 
cause of action was not set out in the original pétition, and was first 
made known in this court by the amended and substituted petitioii 
filed in December, 1902, and was not pleaded at ail in the state court. 
For the reasons above given, the trust company cannot be held lia- 
ble as to any of the matters pleaded in the third count. 

But, aside from this, the demurrer of both défendants to the third 
count should be sustained. There is no obligation, but only a permis- 
sion to do a commercial business. There is no showing made as to 
this of any violation to the contract, and the plaintiflf does not make 
any showing to enable it to recover damages as to any of the mat- 
ters or things set forth in the third count against either the trust com' 
pany or the construction company. 



In re PACIFIC COAST WAREHOUSB CO. 

(District Court, N. D. Callfornia. June 22, 1903.) 

No. 4,225. 

1. Bankrcptcy— CoKPORATiONS— Tbading ob Mercantile PaESuiTS. 

A corporation conducting a public warehouse In which It recelves and 
stores grain and other merchandise for hire, issuing reeeipts therefor. 
is not engagea In "trading" or "mercantile pursuits," and is not subject 
to be adjudged an involuntary bankrupt under Bankr. Aet 1898, § 4b, 
Act July 1, 1848, C. 541, 30 Stat. 547 [U. S. Oomp. St. 1901, p. 3423]. 

In Bankruptcy. On pétition in involuntary bankruptcy. 

E. T. Pillsbury, Pillsbury, Madison & Sutro, Jesse W. Lilienthal, 
and Naphtaly, Freidenrich & Ackerman, for petitioning creditors. 
Henry Ach and Peter F. Dunne, for défendants. 

DE HAVEN, District Judge. The question for décision arises 
upon the pétition of certain creditors of the Pacific Coast Warehouse 
Company to hâve that corporation adjudged bankrupt, and the de- 
murrer of the défendant thereto. The pétition allèges : 

"That the Pacific Coast Warehouse Company now is, and at and during ail 
the times hereinafter stated was, a corporation duly created, formed, and 
organized under the laws of the state of Callfornia, and at and during ail 
said times was and still is engagea in the business of receiving merchandise 
on storage for compensation and issuing thereon warehouse reeeipts, and 
at and during ail said times maintained, for the purposes of its said business, 
a warehouse at Port Costa, in the state of Oalifornia, and said corporation, 
at and during ail said times, was, and still is engaged prlncipally in mercan- 
tile pursuits, to wit, the receiving on storage of barley, wheat, and other mer- 
chandise for compensation, and issuing warehouse reeeipts, and dellverlng 
said merchandise upon return of said reeeipts." 

1 1. "What persons are subject to bankruptcy law, see note to Mattoon Mat. 
Bank v. First Nat Bank, 42 0. a A. 4. 
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The averments of the pétition clearly show that the business of 
the défendant corporation is that of conducting a public warehouse, 
and the question raised by the demurrer is whether such a business 
is a trading or mercantile pursuit within the meaning of subdivision 
"b" of section 4 of thCi bankruptcy act of 1898, Act July i, 1898, c. 541, 
30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], which provides that 
"any corporation engaged principally in manufacturing, trading, print- 
ing, publishing, mining, or mercantile pursuits, * * * may be 
adjudged an involuntary bankrupt." The words "trader" and "mer- 
cantile pursuits" havç a well-defined meaning in law, and there is no 
better statement ot the sensé in which those words are used in the 
bankruptcy act than the foUowing, quoted from the opinion of Judge 
Browni of the Southern District of New York in the case of ïn re New 
York v. W. Water Co., 98 Fed. 711 : 

"In Eouv, li&yf Dict. a trader Is deflried as 'one wlio makes it his business 
to buy merchandise or goods and chattels, and to sell the same for the pur- 
pose of making a profit' Black, Law Dict. says: 'pce whose business Is 
to buy and sell merchandise or any class of goods, deriving a profit from hls 
dealings;' and the weight of authorlty seems to be that the proper description 
of the business of a trader includes both buying and selling either goods or 
merchandise, or other goods ordinarlly the subject of trafic. Per Lord EUen- 
borough, In Sutton v. Weeley, 7 East, 442; Thompson, C. J., in Wakeman 
V. Hoyt, 28 Fed. Cas. 1351 fNo. 17,051]; Lowell, J., in Re Chandler, 4 N. B. 
R. 213, 5 Ped. Cas, 447 [No. 2,591]; In re Smith, 2 Low. 69, 22 Fed. Cas. 395 
[No. 12,981]; LoVe v. Love, 15 Fed. Cas. 999 [No. 8,549]. 

"The words 'mercantile pursuits' may hâve a little broader signification 
than 'trading.' 'Mercantile' Is defined by the Century Dlctionary as 'having 
to do with trade or commence; of or pertainlng to merchants, or the trafic 
carried on by merchants; trading; commercial.' It signifies, for the most 
part, the same thlng as the word 'trading'; and by 'mercantile pursuits' Is 
meant the buying and selUng of goods or merchandise, or dealing In the 
purchase ànd sale pf commodities, and that, too, not occasionally or incldent- 
ally, but habltually as a business. Norrls v. Oom., 27 Pa. 494; Com. v. Nat- 
ural Gas Co., 32 Pittsb. Leg. J. 310. 

"* ♦ ♦ Thèse terms are restricted also to dealing In merchandise, goods, 
or chattels, the ordlnary subjects of commerce; so that a railroad contractor, 
or a speculator in stocks, whether on his own account or as broker, Is not 
deemed a trader or merchant. In re Smith, 2 Low. 69, 22 Fed. Cas. 395 [No. 
8,549]; In re Marston, 5 Ben. 313, 16 Fed. Cas. 857 [No. 9,142]; In re Wood- 
ward, 8 Ben. 563, 30 Fed. Cas. 542 [No. 18,001]; In re Moss, 19 N. B. R. 
132, 17 Fed. Cas. 901 [No. S,877], per Choate, J." 

So, also, in the Matter of Cameron Town Mut. Fife, Lightning 
& Windstorm Ins. Co. (D. C.) 96 Fed. 756, the court, after referring 
to the fact that the bankruptcy act of 1867, Act March 2, 1867, c. 176, 
14 Stat. 517, applied to "ail moneyed business or commercial corpo- 
rations, and joint-stock: companies," said: 

. "When the Liegislature changed the statute from 'moneyed business or 
commercial corporations' to the language 'principally engaged In mercantile 
pursuits,' It Is to be presumed It was done for a purpose. The word 'mer- 
cantile,' In Its ordlnary acceptation, pertains to the business of merchants, 
and ùas 'to do with trade, or the buying and selling of commodities.' A mer- 
chant Is one who trafics, or who buys and .sells goods or commodities. 
* * * The term 'mercantile pursuits' necessarily carries with It the Idea 
of trafic, the buying of something from another or the selling of somethlng 
toanother, and is allied tqtjçade. This concern bas nothing lu its business 
of the character of mefcaritilié pursuits." 
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To the same efïect may also be cited : In re Tontine Surety Co. of 
New Jersey (D. C.) Ii6 Fed. 401 ; In re Philadelphia & Lewes Trans- 
portation Co. (D. C.) 114 Fed. 403; In re Surety Guarantee & Trust 
Co. (C. C. A.) 121 Fed. y^. In view of the foregoing décisions, wliich 
I regard as sound, my conclusion is that the business of a warehouse- 
man is not a "trading" or "mercantile pursuit" within the meaning 
of the bankruptcy act. The fact that when grain is stored with it 
the défendant issues to the owner a warehouse receipt, which, when 
negotiated, opérâtes as a transfer of the title to the grain therein de- 
scribed, does not make the business of défendant that of a trader or 
merchant. In the negotiation of the warehouse receipt, it is the 
owner of the grain who thereby sells and transfers the title to his 
grain, and not the défendant. The défendant, as warehouseman, is 
simply the bailee of the grain which is stored with it. Whether Con- 
gress wisely excluded corporations engaged in business like that of 
the défendant from the opération of the bankruptcy act, is not for the 
court to détermine. The statute is a valid exercise of the power 
granted by the Constitution to Congress to establish "uniform laws 
upon the subject of bankruptcy throughout the United States," and 
it is not for the courts to vindicate or question the wisdom of laws 
which it is their duty to administer. In re Drake (D, C.) 1 14 Fed. 229. 

The demurrer to the pétition is sustained, and the petitioners will 
be allowed two days within which to amend their pétition, if so ad- 
vised. 



GRIGGSBY CONST. CO. v. LOUISIANA & N. W. E. CD. 
(Circuit Court, E. D. Arkansas, W. D. June 25, 1903.) 

t. WlTNESSES— MiLBAQB— ATTEKDANCE WITHODT SuBPŒNA. 

Witnesses who attend a fédéral court at ttie request of a party to an 
action, although not served with a subpœna, and are sworn on the hear- 
ing, are entltled to mileage, but when they réside in another district the 
mileage allowed must be limited to 100 miles each way. 

On Motion to Retax Costs. 

Hill & Auten, for plaintiff. 

John M. Moore and W. B. Smith, for défendant. 

TRIEBER, District Judge. The question submitted to the court 
on this motion is whether witnesses residing in the district, or, if 
without the district, within 100 miles from the place where the court 
is held, are entitled to mileage if they attended the court voluntarily 
at the request of the successful party, and were used as witnesses at the 
trial, although not served with subpœna. As the question arises 
quite frequently in this court, it is deemed best to settle it as definitely 
as the opinion of a trial court can, in order that the clerk may be 
fuUy advised as to the law, so far as this court is concerned, and thus 
save to suitors the trouble of presenting, and the court of deciding, 
motions to retax costs. 

The language of the statute is that witnesses shall be entitled to 
receive "for each day's attendance in court or before any officer 
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pursûant to law $1.50, and 5 cents a mile for going from his place of 
résidence to the place of trial or hearing, and 5 cents a mile for re- 
turnihg:" U. S. Rev. St. § 848 [U. S. Comp. St. 1901, p. 654]. It 
will be ndticed that the statute does not limit this compensation, 
either as to the per diem or mileage, to witnesses attending under 
subpœna, but "for the attendance in court or before any officer pur- 
sûant to law." The failure to serve the witness with a subpœna will 
prevent a party from securing process of attachment to compel his 
attendance, but if the witness waives the service of process and is 
wilUng to attend, and does attend, the trial, is sworn, and testifies as 
a witness at the hearing, there is no reason why thç opposite party 
should hâve any cause to complain. He is in no way injured there- 
by ; on the contrary, he is benefited to the extent of the cost of issu- 
ing and serving the subpœna. 

While there is some little conflict among the décisions on this sub- 
ject, the greàt weight of authority is in favor of the rule that the wit- 
ness is entitled to mileage, if, at the request of a party to the action, 
he attends court and is used as a witness at the hearing. Anderson 
V. Moe, I Abb. (U. S.) 299, Fed. Cas. No. 359; U. S. v. Sanborn 
(C. C.) 28 Fed. 299; Cummings v. Plaster Co., 6 Blatchf. 509, Fed. 
Cas. No. 3,473; In re Williams (D, C.) 37 Fed. 325; Eastman v. 
Sherry (C. C.) 37 Fed. 845; Burrow v. R. R. Co, (C. C.) 54 Fed. 
278 ; Pinson v. R. R. Co. (C. C.) 54 Fed. 464 ; Sloss Iron & Steel 
Co. v. R. R. Co. (C. C.) 75 Fed. 106; Hanchett v. Humphrey (C. C.) 
93 Fed. 895; St. Matthew's Sav. Bank v. Fidelity, etc., Co. (C. C.) 
105 Fed. 161. 

The clerk will allow mileage to witnesses who attend court with or 
without subpœna, if in the latter instance they came, at the request 
of a party to the action, for the purpôSe of being used as a witness 
at the hearing, and were sworn as such; but, in case they réside in a 
district other than that where the court is held, the mileage allowed; 
must nôt exceed 100 miles each way. 
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PENNSYL VANIA R. 00. v. JONES. 

(Orcult Court of Appeals, Thlrd Circuit July 7, 1903.) 

No. 34. 

I. Mastbr and Servant — Safb Placb to Wokk— Question for Jurt. 

In an action against a rallroad company to recover for the death of a 
brakeman who was killed by the backing of the rear car of a train, on 
■which he was stationed, over the end of a switch which terminated on 
a trestle, In the nighttime, it was not error to submit to the jury the 
question whether défendant, In leaving the end of the switch unprotected 
by a bumper, falled to perform a prlmary duty, which it owed to its 
employés, to exercise ordinary care to provide them with a reasonably 
safe place to work, where the efifect of an affirmative flnding was prop- 
erly limlted with respect to the assumption of the rlsk by décèdent. 

3. Same — Assumption dp Risk— Knowledge of Extraordinary Danger. 

The failure of a rallroad company to place a bumper or other obstruc- 
tion at the open end of a switch which tei-minated on a trestle some feet 
above the ground subjects train employés to a danger which is not one 
of the ordinary risks of the employment, and which an employé cannot 
be sald as matter of law to hâve assumed; and a défense set up by the 
rallroad company to an action for the death of an employé, caused by 
the backing of a car ofC the end of the switch in the nighttime, that the 
danger was so obvious-that the deceased, who was shown to hâve been 
an experlenced man, and to hâve been in the place some six or seven 
tlmes, must or sbould hâve had knowledge of it, and assumed the risk, 
or was guilty of contrlbutory négligence, raises an issue of fact for the 
jnry, unless the évidence of actual knowledge is clear, and the burden 
of proof npon such issue rests on the défendant. 

8. Same— CoNTRiBUTORY Négligence of Fbllow Servant. 

Where a brakeman was killed by the backing of a car In the night 
from the end of a switch track which was left unprotected through the 
négligence of the rallroad company, the fact that the négligence of fellow 
servants In handling the train also contributed to the accident does not 
relieve the rallroad company from liability. 

Archbald, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

John Hampton Barnes, for plaintiflf in error. 
S. Morris Jones, for défendant in error. 

Before ACHESON and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

GRAY, Circuit Judge. This was a suit brought by the défendant 
in error, administratrix of the estate of Philip W. Jones, deceased, 
against the Pennsylvania Railroad Company, the plaintifï in error. 
The cause of action was the alleged négligence of the défendant be- 
low, in not providing, at a certain point on its road, a sufficiently long 
side track or switch to accommodate a long train, without danger of 
running oflf the end thereof, and in not having provided at the sàid end 
of said side track a sufficient bumper or obstruction, by which a train 

T2. Assumption of risks incident to employment, see note to Rallroad Oo. 
T. Hennessey, 38 C. C. A. 314. 
î 3. See Master and Servant, vol. 34, Cent. Dlg. J 521. 
123r.-^8 
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backed thereon might be checked from running off. There is no dis- 
pute about the physical situation, as disclosed by the évidence. 

The deciîdent, Philip W. Jones, was a freight brakemai^i, employed 
on the Amboy Division of the Pennsylvania Railroad Company, the 
défendant below. On the ist of December, 1900, he was one of the 
crevsr of. an extra freight train, consisting of 26 cars, 5 of which virere 
grave! cars loaded with gravel. It was necessary to leave certain cars 
at Palmyra, and to do so, it became necessary to back the train on to 
the siding in question, which at its further end ran into a private coal 
yard, andnp on to a trestleabout sj^ feet high, used for dumping coal. 
The whole siding, including that part of it on trestles in the private 
coal yard, was built by the railroad company, and the latter was oc- 
casionally iised by it for its own purposes in shunting cars, and as an 
extension of their siding, when very long trains were necessary to be 
handled. On the evening of the night of the accident, the proprietors 
of the Goal yard, who closed their place of business at 6 o'clock, were 
asked by représentatives of the défendant company to leave open the 
large gâte which closed down upon the siding, and thus shut oflf the 
part inside the coal yard, which was about the length of three cars, 
in order that it might be used, as it was used, for the shunting of an 
expected' long train of freight cars. Late in the night in question, 
the extrî^ itreight, to which référence has been made, arrived, and the 
conductor thereof ordered it to be backed on to this siding. The 
orders were given to the engineer and the two brakemen, and the 
décèdent, as rear brakeman, was standing on the rear end of the rear 
car, which was a gravel car loaded with gravel, thus facing the direc- 
tion in which the train was moving. The whole siding, including the 
trestle work, was shorter thàn the train being moved on to it. The 
night was dark,, and the; train wjis pushèd so far that .the rear car went 
over the trestle, causing the almost instant death of décèdent. It does 
not appear from the évidence that, at the.time of the accident, there was 
anything placed on the tracks near the end of this trestle to obstruct 
bf chéc'k a tar or train ihovihg thereon. It was in évidence, hôwever, 
that at times a pièce of scantling, 4"x5" or 5"x6", was placed loose 
across the tracks near, the end of the trestle, without being bolted or 
otherwise secured thereto. .The. décèdent had had more than a year's 
expérience as.a freight brakeman, and had been a member of thig crew 
for two or three moiiths. The conductor testified that the çrews 
alternated every week, there being sometimes two and sometimes 
three shjfts, so that each crew would gq over this part of the road 
eyéry fécond ori every third week. This broùght ithe décèdent fcjur or 
si}^tirne.s on tbis siding, sometimes at night and sorhetimes in the day- 
tiri^ie. This was the only évidence frorri which an inference of knowl- 
edge of the situation or appréciation of the danger on the part pf tbe 
jlaintiÔ belovv çotjld hâve been drawn. No testimony was ofiferéd by 
he défendant, but on the testimony as presented by the plaintijî, the 
coi^rt was asked to give binding instructions for the défendant. This 
ithe' court refused to do, and submitted the case to the jury, with a 
charge as tq thejaw, to which no spécifie exception was taken. The 
verdict having been rendered in favor of the plaintiflf, a motion was 
submitted for a judgment for défendant, non obstante veredicto, which 
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motion was denîed, and jiidgment for plaintiff was entered upon the 
verdict. The assignments of error are two : 

(i) That the learned judge erred in declining to affirm the defend- 
ant's sixth point of charge, which was as follows : "Under ail the évi- 
dence in the case, the verdict of the jury must be for the défendant." 

(2) The learned judge of the Circuit Court erred in denying defend- 
ant's motion to enter judgment for it, non obstante veredicto. 

The two questions submitted by the court to the jury were ; 

First. Whether decedent's death was due to négligence on the part 
of défendant ; 

Second. Whether, if it were, it was négligence committed in viola- 
tion of a duty which the railroad Company owed to décèdent, in view 
of the fact that he was an experienced railroad man and had been in 
this place several times. 

Thèse two propositions were elaborated and explained at length to 
the jury, and no exception is taken to the correctness of the views ex- 
pressed thereon by the learned trial judge ; the contentions hère being, 
that a binding instruction in favor of the défendant should hâve been 
given to the jury, and the équivalent one, that a motion for judgment, 
notwithstanding the verdict, should hâve been allowed. We think that 
the two questions above stated were properly submitted to the jury 
by the trial judge. Clearly défendant below cannot complain that the 
trial judge should hâve left to the jury, with proper limitations as to 
assumption of risk by décèdent, the gênerai question, whether défend- 
ant had or had not performed the primary duty incumbent upon it, 
of exercising the care which an ordinarily prudent and careful man 
would hâve taken, to make reasonabl}' safe the place in which its em- 
ployés were to work. In other words, whether it was négligence 
on the part of défendant to leave the end of a siding, running up upon 
such a trestle as is described in the évidence, without a bumper or 
other obstruction at its further end, sufficient to check or prevent the 
running ofï thereof of a rear end of a train or car backed thereon. It 
is true that the application of the rule in regard to the duty of an em- 
ployer to provide a reasonably safe place in which his employés must 
work, is to be considered in connection with other rules of law which, 
according to the facts and circumstances of particular cases, may en- 
ter into the détermination of liability of the employer, but whether such 
a reasonably safe place as the law requires has been provided, apart 
from the qualifying considérations referred to, is logically the first 
matter to be determined by the jury. In view of the situation dis- 
closed by the évidence in the case before us, we hâve no hésitation in 
saying that a jury would be justified in finding that this gênerai and 
primary duty of the défendant had not been performed, and that, there- 
fore, the danger resulting from leaving unprotected, by bumper or 
other obstruction, the end of the tracks raised ^yi feet from the 
ground, on a trestle, was not one of the usual and ordinary risks of 
the service or employment upon which décèdent had entered. The 
plaintiff in error, however, assuming for the sake of the argument, 
that this is so> contends that the allowing of the situation to be as it 
was, was not spécifie négligence as to the décèdent ; that is, that it was 
not the violation of a duty which défendant owed to the décèdent, in 
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view of the fact that he was an experienced railroad man, and had been 
in this place several times during the two or three months preceding 
the accident. The learned judge of the court below considered the 
question in this form, but submitted to the jury the question, whether, 
from ail the évidence, there was ground to infer that the décèdent was 
so fuUy informed as to the situation, or, from the cireumstances of 
the case, ought to hâve been so informed, as that his remaining on the 
train would be an assumption of the hazard of the situation. In thus 
submitting the question to the jury, we think he was fully justified. 

There is no direct évidence as to decedent's knowledge of the situa- 
tion. Ail the testimony relating to it, is that of the conductor and 
two witnesses, one of whom owned, and the other worked in, the 
coal yard where the trestle was situated. The facts established by 
this testimony are, that décèdent had been employed in this particular 
service from two to three months, and as the crew to which he be- 
longed alternated with other crews twice or three times a month, he 
had been in on this siding from four to six times, sometimes during the 
day and sometimes at night. That across the end of the trestle, there 
was sometimes a pièce of loose scantling, 4"x5" or 5"x6", and that 
sometimes there was none at ail, and on the night in question, there is 
no testimony that there was anything placed upon the track for the 
purpose of checking the train. Thèse are the facts, and the only facts, 
from which an inference was to be drawn, that the décèdent was ac- 
quainted with the situation and the danger thereof, and that in taking 
his position on the rear of that train on the night of the accident, he 
voluntarily eticountered the danger and assumed the risk thereof. 
The facts are meager, but are not disputed, and the inference of 
such a knowledge on the: part of the décèdent, as will relieve the de- 
fendant below of ail liability for what happened, does not so certainly 
arise from them as tb permit a court to say that no other could reason- 
ably be drawn by a jury. 

It is true that, in undertaking the work of his employment, the em- 
ployé assumes ail the usual and ordinary risks incident thereto ; but, 
as this court, in Bethlehem Iron Co. v. Weiss, loo Fed. 45, 40 C. C. 
A. 274, has said : — 

"It Is the duty of the master, whether thât duty resta upon the tertns 
of the contract of service, express or implled, or upon the rules of law gov- 
erning the situation, to see to it that the servant is exposed to no extraor- 
dlnary risks which he could not reasonably anticipate. In Other words, 
that there are no risks attending the business other than such as usually 
attend business of tiiat gênerai nature, or, if there are such extraordinary 
risks, that they should be explalned to the servant, or be known by or be 
entirely obvions to him." 

In the case before us, there was some évidence tending to show 
that it was usual on well regulated railroads to place bumpers or ob- 
structions at the end of side tracks or switches, especially upon those 
whose ends were raised some distance from the ground, and as we 
hâve already said, the jury were justified in fînding, that there was 
gênerai négligence in permitting the end of the trestle to be without a 
bumper or obstruction sufiSciently secured to prevent the running ofE 
of a car or train. The défense, that the unusual and extraordinary 
danger arising from this situation was so obvious aud well understood 
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by the décèdent, as that he should hâve been held to hâve assumed thc 
risk thereof, and thereby relieve the défendant of the liability he vvould 
otherwise hâve incurred to plaintiff, is an affirmative défense, and must 
be proved to the satisfaction of the jury. What constitute the usual 
and ordinary risks of employment, which an employé must be taken 
to hâve assumed upon entering the service of his employer, are ordi- 
narily for the détermination of the court, and this détermination is 
made without regard to the actual knowledge of the employé in this 
regard. Unusual and extraordinary risks, howrever, which are not in- 
cident to the service, can only be said to hâve been assumed by the em- 
ployé, when it is shown that he has full knowledge of their existence, 
or ought reasonably, in the exercise of ordinary prudence and intelH- 
gence, to hâve had such knowledge. The évidence of such knowledge 
may be so undisputed and clear, that reasonable men cannot differ as 
to the fact, and in such case, the court will instruct the jury to find for 
the défendant; but it must often happen, that the évidence on this 
point is not so clear and certain as to warrant the court in taking this 
course, and there would be grave error in taking such a case from the 
jury. In the absence of such knowledge, actual or imputed, the dé- 
cèdent had a right to rely upon the défendant below having properly 
constructed and safeguarded the siding and trestle in question, and if 
défendant were derelict in this respect, it failed in a duty owing to the 
décèdent, and was guilty of juridical négligence to that extent. The 
facts established by the testimony do not seem to us to be such as that 
no other inference could be drawn therefrom, than that the danget 
resulting from this default on the part of défendant was so obvions 
that décèdent must be assumed, as a matter of law, to hâve had full 
knowledge thereof, and therefore to hâve assumed the risk arising 
therefrom. He had been in upon this siding from four to six times 
in the course of two or three months. Of course, the jury would be 
justified in assuming not more than four times, and those occasions 
were, some of them, during the night and some during the day. It 
does not appear what the length of the trains were that were backed 
in upon thèse occasions, nor how near the end of the trestle the rear 
car approached, nor whether there was, or was not, always the pièce of 
scantling across the track, or whether or not it had served to check 
or stop the movement of the cars or train at any time, nor does it 
appear whether this pièce of scantling was actually upon the track at 
the time the unusually heavy train, on the night of the accident, was 
pushed back. There is nothing in the record to show that, at any 
other time, any car or train failed to be stopped in time to avoid an 
accident, or was ever pushed over the end of the trestle. It is not 
an unfair assumption, therefore, that the natural impression made 
upon the décèdent, from his expérience m this respect, was, that cars 
could be backed up upon the trestle with safety, and that when, in 
obédience to his superior, he took his station upon the rear car that 
night, there was nothing so obviously dangerous in the situation as to 
threaten immédiate injury, or to indicate that he could not safely per- 
form the duty of his station, if the train were backed with the care 
and caution exercised on former occasions. The danger resulting 
from the neglect of the défendant below to provide a reasonably safe 
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place in which the décèdent could work (whether obvious or not) had 
been avoided on the previous occasions on which the défendant might 
hâve beeij exposed thereto, presumably, by the care and caution 
exercised by the engineer in backing the train on to the trestle. On 
the night of the accident, however, we cannot say that the jury would 
be unwarranted in finding no reason why décèdent should conjecture a 
différent -state of things. If the train was backed off the trestle, 
through négligence of the engineer (a fact not unreasonable for the 
jury to fînd), it was this nejgligence that exposed décèdent to the "un- 
usual ând extraordinary" péril of the situation, and not the fault of 
décèdent himself, and although the neglect was that of a co-employé 
contributing to the accident, the employer is not on that account re- 
lieved from liability for his négligence. We do not think that, under 
the circunistances disclosed by the évidence, décèdent was required 
to know that the train was so long as not to be capable of being ac- 
comraodated by the whole lengthsof the side track, including that part 
upon the trestle, or that the engineer would push it so far. There is 
no évidence, moreover, that décèdent was guilty of any want of care 
after he got upon the train that contributed to the accident which 
befell him. If there were either contributory négligence on his part 
or assumption of risk by him, it was in going upon the train at all,^ 
and in not refusing to undertàke the service at the command or re- 
quest of the conductor. (The défenses of assumption of risk and con- 
tributory négligence sometiraes arise from the same facts, though the 
principles that underlie them are not the same.) Under circumstances 
Hke those of the présent case, we do not think a court should go so far 
as to say, that an employé, who is himself in the exercise of due care 
and caution, must, in order to avoid "contributory négligence" or 
"assumption of risk" that would, in case of accident relieve his em- 
ployer from liability, abandon the employment, even if his work could 
hâve been performed with safety by the exercise of due care and cau- 
tion on the part of others, to the want of whose due care and caution 
the accident is attributable. 

The view we take of the case presented by the record, in short, is 
this : The jury was warranted in finding that the situation maintained 
by the défendant below at the locus in quo of the accident, was not a 
reasonably safe one, according to the requirements of the law in that 
behalf, and as négligence of the master is never one of the risks as- 
sumed by the servant, the conclusion that défendant was guilty of 
négligence, or in other words, had failed in its duty to décèdent, 
would inevitably follow, unless the affirmative défense is established, 
that décèdent was fuUy informed as to the danger arising from such 
négligence, or that the same was so obvious that he ought to hâve 
been informed thereof; in which case, whether he be said to hâve 
assumed the risk, or hâve ^^raived the négligence of his employer, or 
to hâve been guilty of contributory négligence in voluntarily exposing 
himself to such danger, the défendant is not liable. The détermination 
of this fact was properly left to the jury, and we are not disposed to 
criticise the conclusion to which the jury in this case came, much less 
to say that it was one that should hâve been set aside by the court 
below. We cannot say, as a matter of law, that plaintiff was either 
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gullty of contributory négligence, in not abandoning the train and 
refusing to occupy the station assigned him, or that, by remaining 
there under the circumstances disclosed by the record, he assumed the 
risk of the situation created by the plaintiff's default. 

The decided cases dealing with the doctrines of assumption of risk 
and contributory négligence are very numerous. We hâve carefully 
examined those cited by défendant below, as well as many others, and 
do not fînd that the gênerai trend of authority is at variance with the 
position hère taken. The décision in each case must dépend so largely 
on the facts and circumstances peculiar to it, that its ratio decidendi 
could only be fairly stated by reciting such facts and circumstances, 
with what would hère be embarrassing fullness. 

The judgment of the court below is afifirmed. 

ARCHBALD, District Judge (dissenting). It was expressly decid- 
ed in Raiiroad v. Driscoll, 176 111. 330, 52 N. E. 921, that a railroad 
company could not be convicted of négligence for failure to hâve a 
butt post or obstruction at the end of a stub switch by which cars 
would be prevented from going ofï, and that it was error to submit 
to the jury the question of the safety of the switch without it, or to ad- 
mit évidence of the use of such posts by other roads. This case is 
squarely in point, and is based upon the doctrine announced in Tuttle 
V. Railroad, 122 U. S. i8g, 7 Sup. Ct. 1166, 30 L. Ed. 1114, that a 
railroad company cannot be com.pelled, according to the varying and 
uncertain opinions of juries, to adopt any particular contrivance or 
device in the construction of its road in order to be found in the exer- 
cise of ordinary care. See, also, Twitchell v. Grand Trunk Railroad 
(D. C.) 39 Fed. 419. But, without resting the case upon this, there 
are other considérations by which the same resuit is reached. The 
switch or siding where the accident occurred was not the property of 
the défendant company, although they frequently used it, but belonged 
to one Althouse, the owner of the coal yard into which it ran; and ex- 
press permission for its use was obtained the day before by the request 
to hâve the gâte left open. The company was not responsible, therc- 
fore, for the gênerai character of the switch, but only for its use at 
the time in the condition in which it stood if it was not reasonably 
safe. But the fact is that it was not unsafe for any ordinary and rea- 
sonable use, and the accident would not hâve occurred if proper care 
had been employed. It was the resuit, not of running onto the switch, 
but of running off of it, and for this the company was not responsible. 
It was directly due to the négligence of the crew in charge of the train, 
as is plainly shown by the évidence, and the court, in my opinion, 
should hâve so declared it. A place or appliance provided by an em- 
ployer for his employés i s safe within the requirement of the law, when, 
not being inherently dangerous, it is safe if used with due and ordinary 
care, and for any extra hazard arising out of heedlessness in its use he 
is not to be held answerable. This is the doctrine that, as it seems 
to me, is applicable hère. There was no négligence on the part of the 
company in directing the switch to be used, simply becauSe the low 
trestle at its extremity had an unguarded end. That it had was Obvi- 
ous, if any précaution had been taken to see, and the company were 
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ftot càlled upon tb advise the trainmen oî anything so manifest. 20 
Am. & Engi Enc. L,aw (ad Ed.) p. 94. They had a right to assume 
that they would lise their own eyes and judgment. On the other hand, 
those in the immédiate control of the train had no right to back into 
the ôbscurity and darkness of the coal yard without taking the précau- 
tion to know what there was at the end, nor to rely, as they apparently 
did, upon being brought up standing by some obstruction sufficiently 
massive to resist the force of the cars and moving engine. Every stub 
switch necessarily has an end, which in some cases is guarded and in 
others is not, as the évidence as well as common observation shows. 
Some extend into dépôts, freight houses, or other structures; some 
into yards; some end on trestles, as hère; many stop simply where 
they happen to. In view of thèse uncertainties, and as a matter of 
ordinary prudence, it was the duty of the trainmen in this instance to 
know where they were going, and what was the condition of the 
switch at the end. The brakeman — plaintifï's husband — who was 
killed had a Hght, and was on the car that went over the trestle. Had 
the conductor, instead of turning his back and going into the ofhce, 
or the other brakeman, whose whereabouts does not appear, been 
stationed so as to receive a, signal from décèdent when the end was 
reached, and repeated it to the enginéer, the accident would not hâve 
occurred; and the failure to observe some such précaution must be 
regarded as its direct and proximate cause. It is not traceable, ex- 
cept in the remotest degree, to the order of the company to use the 
switch» for which they were alone responsible, and in which there 
was no négligence, but to the way in which that order was executed, 
and the attendant négligence of the deced.ent or his co-employés, for 
which the company cannot be justly held. 

Entertaining thèse viewSj I think the judgment should be reversed. 
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(Circuit C3ourt of Appeàls, Thlrd Circuit. July 3, 1903.) 

No. 83. 

1. Ikjunction — Qbounds — Peoteotiok of Right of Possbssion of Real 

Pbopbrtt. 

The right of a plalntlff who was In possession of a switch track, and 
the land on which it was laid, under a prima facle tltle, to invoke the 
aid of a court by Injunctlon to protect his possession, cannot be defeated 
by the action of défendant In moving an engine and cars onto the track 
without Ucense or lawful aùthorlty; and plalntifC was justlfled in remov- 
Ing the obstruction and restorlng the ppoperty to Its rlghtful status, using 
such force as was uecessary. 

2. SaMB— TiTLB TO SOPPORT SOIT. 

One in possession of land under a clalm of tltle which is not merely 
«olorable may maintaln a suit for an injunctlon to protect his possession. 
In a prôper case, untll a superlor tltle shall hâve been establlshed In au 
approprlatè action. 
8. Samb— Rbpbatbd or Continuing Tbbspasses. 

An owner of land is entltled to an injunctlon to restraln trespasses 
thereon where it is shown that a trespass has been committed by de« 
fendant, and wlU be coiitinued or repeated unless restrained. 

tS. See Injunctlon, vol. 27, Cent Dlg. { 101. 
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Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

George L. Roberts, for appellants. 
Harry Alvan Hall, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree award- 
ing an injunction restraining the plaintififs in error "from interfering 
with, or in any manner obstructing the use of, the switch in con- 
troversy." This switch, and the land upon which it was laid, were in 
possession of the plaintifif below, under at least a prima facie title, 
when the défendants, without license or authority of law, placed an 
engine and cars upon it, and so prevented the plaintifï from using it 
as he desired to do. • This was a trespass, and the act of the injured 
party in repelHng it, by removing, with such force as was requisite, 
the intruding rolling stock from the switch, was legallyjustified. 
Therefore no weight can be accorded to the first proposition submit- 
ted by the plaintififs in error, as foUows : 

"The writ of injunction in this case ahould not hâve been issued, for tho 
reason that it "was used to enable the plaintiff to maintain a position acquired 
by him through force, and not the position that existed severai days previous 
to the granting of the Injunction." 

The status which it was the duty of the court to maintain was that 
whiçh actually and rightfully existed when the injunction was applied 
for, and not that which the défendants had endeavored to wrongfulîy 
create. 

The second and third of the propositions of the plaintifï in error 
assume that the court below should not hâve granted an injunction 
without fîrst and finally deciding the controversy respecting the titlc 
to the switch. This assumption is inadmissible. The plaintifï below 
was, as we hâve said, in possession, under a claim of right which was 
by no means merely colorable; and he was entitled to protection 
against interférence with that possession until a superior title should 
be established, if it could be, in an appropriate action. The défendants 
were not entitled to détermine that matter for themselves, as they had 
attempted to do, and the court was clearly right in prohibiting any 
renewai of that attempt. 

The fourth proposition of the plaintififs in error is that the plaintifif 
below had a complète and adéquate remedy at law. But in our opin- 
ion he had not. The proofs made it quite évident that the trespass 
which had been committed would, if not restrained, be repeated and 
continued ; and it is well settled that under such circumstances an in- 
junction may and should be awarded, to secure a plaintifï against 
probable irréparable injury, and for the avoidance of a multiphcity of 
suits. 

The assignment of errors need not be referred to with particularity, 
for the case of the plaintififs in error has been submitted upon the sev- 
eral propositions to which we hâve adverted, as embracing "ail t?ie 
reasons contained in said assignments." 

The decree of the Circuit Court is afifîrmed, with costs. 
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OLD OOIiONY TRUST CO. et al. V. CITY OP WICHITA. C 

(Circuit Court, D. Kansas, Second Division. July 25, 1903.) 
No. 974. 

1. Trustées— RiGHT to Maintain Suit— Piîeservation dp Trust Estatb. 

A trustée In a trust deed bas the power, and It Is its duty, inde- 
pendently of the provisions of. thé trust deed, to invoké the aid of a 
, court of eq^ity to préserve the trust : estate whenever the necessity 
arises. ', ; 

a. MoKTGAGEs— Construction- TsANSFBR 6p .Leasbhold Estatb. 

A téléphone cwnpany exécuted a trust deed to secure bonds covering 
ail of its property, real ahd personal, sltuated in the states of Missouri 
and Kansas, with ail the privilèges and appurtenances thereto appertaln- 
Ing, anfl ail its rlghts and franchises. It owned in f ee simple a number 
of telepîione exchanges and plants in the statè of Missouri, and held and 
opèratèd a number in the State of. Kansas undef a leâse from another 
Company for 99 years, covering ail the property and franchises of the 
lessor conjpany. Held^ tbât it was the purpose of the parties to cover 
ail the mterèsts çî the grantee in any of the properties described, and 
that theterms of the dééd were broad enough to include its leasehold 
estate in the Kansas properties and ail its rights thereln. 

3. Corporations— Transpers.op Property- Right to Attack Validity. 

In a suit, by the trustées in a trust deed exécuted by a téléphone 
Company «n aU its properties and franchises to secure bonds which it 
bas Issued and sold, against a city, to protect the franchise rights of the 
Company, the défendant cannot question the legality of the transfers 
by which the ; Company acquired: the ownership of the property and fran- 
chises from other companles, on the ground that they were ultra vires. 

4. Tblephokb Companies—Franchise Grantkd by City— Assignability. 

A city ordlriance, granting to a telèohone company, "its successors 
and assigns," the right to erect and mçiintain pôles and wlres in the 
streets, grants a franchise^ which IS assignable under the laws of Kansas, 
although the words "successors or assigns" do not appear in the title; and 
such franchise passed by a transfer by the grantee of ail its property 
and franchises to another company. 

5. Samb— Power op City to Repkal Ghant 6p Franchise. 

A franchise gtâiited by a city of Kânsàîs to a téléphone company to 
erect and màintaln its pôles and wires in the streets, no term being 
stated, under the laws of:the state continues for 20 years, and durlng 
such term the city has no power to nuUify it, in the absence of any provi- 
sion thereîn reservlng suéh right. 

6. Same— Repeal op ORDiNANèE — Execution op Power Rkserved. 

A city ordinahce, grànllng a franchise to a téléphone company which 
under the law of the state would expire at the end of 20 years, pro- 
vlded that the rights grapted "shall be for the period of flve years, and 
nntil termina ted by the résolution of the mayor and councilmen • * * 
upon six months' notice, to be served on the managing agent of said com- 
pany," which notice might be served at any tlme after six months 
Immedlately precedlng the expiration of flve years. Helê, that such 
franchise was not terminated by a motion, adopted by the council six 
months before the expiration of the flve years, directlng the clerk to 
notify the company "when their présent franchisé would expire," and 
that the city would require them to remove their wires and pôles at that 
tlme, and the service of a notice by the clerk reciting the record of the 
adoption of the motion, and in which he fixed the tlme for expiration 
of the franchise, without any f urther action to that end having been 
taken by the mayor and council. 

7. Same — Validity op Incorporation — Who mat Attack. 

A city, which has granted franchises to a téléphone company or- 
ganized under the laws of the state, on which the company has acted In 
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constructing Its plant and lines, cannot question the valldlty of the 
company's incorporation in a suit to restrain such clty from interfering 
witli the exercise of tlie rights It bas granted. 

8L Same— Unlawfuii Interpekbncb with Lines by Citt— Right op MoKTGAaBB 
TO Injunction. 

Wliere a city, whicli had granted a franchise to a téléphone company 
to use its streets, pursuant to which the company had constructed and 
was operating its plant, while such franchise was in force, without 
lawful authority, undertook to compel the removal of the company's 
pôles and wires by the passage of an ordinance prohlbiting their ex- 
tension or their maintenance uniess the company should obtain a fran- 
chise therefor, under penalty of fines, and also passed a resolution re- 
quiring the company to remove its pôles and wires, and directing their 
removal by the marshal after a certain date, the trustées in a trust deed, 
executed by the company, covering ail its property and franchises, were 
entltled to assume that the directions of the city would be carried out, 
and to maintain a suit to protect the trust property by enjoining the clty 
from unlawfully interfering therewith. 

In Equity. Suit for injunction. 

R. R. Vermilion, C. V. Ferguson, and F. F. Rozzelle (Edward P. 
Gates, Lucien Baker, and Robert P. Clapp, of counsel), for com- 
plainants. 

A. E. Helm, David Smyth, and S. S. Ashbaugh, for défendant. 

ROGERS, District Judge. This cause came on to be heard on 
March i6, 1903, on the complaint, answer, replies, and written briefs, 
the complainants being represented by R. R. Vermilion, C. V. Fergu- 
son, F. F. Rozzelle, Edward P. Gates, Lucien Baker, and Robert P. 
Clapp, and the défendant by A. E. Helm, David Smyth and S. S. 
Ashbaugh. The défendant moved the court for leave to file an amend- 
ment to its answer, which motion was taken under advisement by 
the court, to be determined on the final hearing, and thereupon the 
case was heard upon the pleadings, briefs, and argument of counsel, 
and taken under advisement, with leave to iîle briefs, which was done ; 
and the court, being now well and sufficiently advised, doth grant 
the motion of the défendant to file its amendment to the answer as of 
March 16, 1903 — the said amendment being found on pages 268, 
269 of the printed record, and to which motion replication is made to 
apply. And, the court being also well and sufficiently advised as 
to the merits of the suit, argument, both oral and on brief, has taken 
a wide range, exhaustive and instructive, covering many points which 
I do not consider essential to a correct solution of the case. Only 
such parts of the pleadings and proof, and the contentions, will be 
noticed as seem necessary, although every part of the case has had a 
careful and painstaking considération. 

The first question to be considered is whether the Old Colony 
Trust Company and Charles P. Hubbard occupy such a relation to 
the subject-matter of the litigation as entitles them to maintain a bill 
under the circumstances disclosed by the pleadings. It will be neces- 
sary, in order to détermine this question, to narrate as briefly as pos- 
sible how the trusteeship of complainants came about. 

The Marchants' Téléphone & Telegraph Company was incorpo- 
rated on the 21 st of March, 1881, under the laws of Kansas, for the 
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purpose,'as shown by its charter, "of building, maintaîning, and oper- 
ating Unes of telegraph and téléphone between cities, towns, and vil- 
lages in the state of Kahsas, and in places adjacent thereto, and 
■within cities, towns, and villages in Kansas, and, in addition, for the 
purpose of manufacturing electric and téléphonie instruments and 
their sale or rental"; its main office being at Wyandotte, Kan., its 
charter to run for a period of 20 years. Another corporation of 
exactly the same name was, on the 25th of August, 1881, under 
article 5, c. 21, of the Reyised Statutes of Missouri of 1879, incorpo- 
rated. Nothing is stated as to the purpose for which it was organ- 
ized, or as to where it was to engage in business; but its principal 
office was at Kansas City, Mo. It does not appear from the statutes 
of Missouri that thèse statements are required to be made in the 
articles of association. Another corporation, known as the Mer- 
chants' Téléphone & Telegraph Company of Kansas and Missouri, 
was incorporated on the ist day of November, 1881, under the laws 
of the State of Kansas ; it being a consoHdation of the two last-named 
companies hereinbefore described. The purpose for which said cor- 
poration was formed, as recitèd in its articles of incorporation, was 
"to construct, maintain, and operate telegraph lines, téléphone lines, 
and lines for the communication of messages from place to place by 
any means; to purchase or lease, and operate purchased or leased, 
telegraph lines, téléphone Unes, and lines for the communication of 
messages; to receive and, transmit messages; to build and maintain 
lines of telegraph and téléphone ; to manufacture and use instruments 
and apparatus for use in connection with such hnes, and rent, lease, 
sell, or otherwise dispose of the same ; also to rent or lease télé- 
phonie apparatus furnished us as licensees of the American Bell Télé- 
phone Company; to acquire, by purchase, lease, or otherwise, the 
right to use instruments, apparatus, and ail inventions or means de- 
vised or used for the communication of messages from place to place, 
and to use the same, and to sell, lease, or otherwise dispose of such 
rights to others ; and to carry on a gênerai telegraph and téléphone 
business within the states of Kansas and Missouri." The terni of its 
life was 20 years, and its principal office Kansas City, Mo. Its busi- 
ness was to be carried on in the states of Kansas and Missouri. An- 
other corporation, of exactly the same name as the last, was formed on 
the 8th of November, 1881, under the laws of the state of Missouri — 
it being a Consolidated company, also, of the same companies which 
were Consolidated under the laws of Kansas, as before stated; and 
the purposes for which this last corporation was formed, as recited 
in its articles of association, were exactly the same as the purposes for 
which the company Consolidated under the laws of Kansas was formed. 
Its term of existence was 20 years, and its principal office Kansas 
City, Mo. Thèse last two corporations were what are known as 
"Consolidated corporations" under the laws of the respective states 
under which they were organized. Thèse Consolidated corporations 
began the construction of a téléphone System in Wichita, Kan., on 
the 9th of November, 1881, and completed the same, and continued 
to construct, maintain, and operate the same from that day until about 
the 24th of May, 1883, and in the construction, maintenance, arc! 
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opération of said exchange it placed and maintained its pôles and wires 
along and across and upon certain streets, alleys, and ways of the 
said city of Wichita ; and said company, in the opération of said ex- 
change, furnished téléphone service to its subscribers in said city, 
and during this time constructed, maintained, and operated téléphone 
exchanges and lines in the cities of Ft. Scott, Emporia, and Leaven- 
worth, and other towns and cities in the state of Kansas. 

On the 24th of May, 1883, the said Merchants' Téléphone & Tele- 
graph Company (Consolidated) by bill of sale conveyed to E. T. Gilli- 
land "ail its right, title, and interest in and to the property of the said 
Merchants' Téléphone & Telegraph Company (Consolidated), includ- 
ing its capital stock, office furniture in its several exchanges and in 
its Kansas City offices, ail téléphonie apparatus and supplies, in use 
and not in use, and everything whatsoever belonging to said com- 
pany, whether in actual service, in storeroom at Kansas City, or en 
route — the considération being the sum of $65,000"; and on the 24th 
of May, 1883, the said E. T. Gilliland assigned in writing said bill 
of sale, thereby conveying ail his right, title, and interest to and in 
the properties described therein to the United Téléphone Company, 
which was a corporation organized on the 4th of April, 1883, under 
article 5, c. I, of the Revised Statutes of Missouri of 1879; the articles 
of association being in the usual form under the laws of that state, 
and its principal office being in Kansas City, Mo. The United Télé- 
phone Company, immediately after said purchase, took possession of, 
and continued to operate, maintain, and extend, said téléphone ex- 
changes hereinbefore mentioned, including the exchange in the city 
of Wichita, Kan., until the 25th of February, 1887. On that day the 
Missouri & Kansas Téléphone Company, which was a corporation or- 
ganized under the laws of the state of Missouri on the 24th of Au- 
gust, 1882, exchanged its stock with the stockholders of the said 
United Téléphone Company, and by such exchange acquired ail the 
stock of said United Téléphone Company, and on said day said United 
Téléphone Company executed to the said Missouri & Kansas Télé- 
phone Company a deed whereby it conveyed to the said Missouri 
& Kansas Téléphone Company, in considération of $210,769 of stock 
in the Missouri & Kansas Téléphone Company, which was then paid, 
its téléphone lines, embracing a large number of exchanges and Unes 
covering the states of Missouri and Kansas, and, among others, tb'^ 
téléphone properties at Wichita, Kan., the effect of which deed was, 
to ail intents and purposes, to absorb the United Téléphone Company 
by the said Missouri & Kansas Téléphone Company. 

On the 25th of February, 1887, and after this deal was had, the said 
Missouri & Kansas Téléphone Company took possession of ail of 
said téléphone exchanges in said state of Kansas, including the télé- 
phone exchange in the city of Wichita, and continued to extend, 
maintain, and operate the same until the 2ist day of June, 1887, when 
the said Missouri & Kansas Téléphone Company, hereafter called 
the "Missouri corporation," executed to another corporation of the 
same name, incorporated under the laws of the state of Kansas on 
the 20th of May, 1887, hereafter called the "Kansas corporation," 
a deed of conveyance to ail the properties which it owned in the state 
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of Kansas, whether acquired from thè; United Téléphone Company 
or otherwise. The eiïect of this transaction: was to leave ail the 
propertieis which had originally belonged to the Missouri corpora- 
tion, situate in the state of Missouri, still vested in the Missouri cor- 
poration, and to vest ail of the properties situate in the state of Kan- 
sas, which had previously belonged to the Missouri corporation, in 
the Kansas corporation, including the téléphone exchange and prop- 
erties in the city of Wichita. The considération paid by the Kansas 
corporation to the Missouri corporation was the transfer to the Mis- 
souri corporation of $249,500 of the $250,000 for which said Kansas 
corporation was capitalized. On the ist day of June, and immediately 
after this transfer was made, the said Kansas corporation leased the 
same properties back to the Missouri corporation for the term and 
period of 99 years, the property so leased being described as foUows : 

"Ail of the plant and property of ail klnds and. eharacter, the exchanges, 
overland Unes, leases, patents, rights of way, ordinances, profits, licenses, 
Unes, books, papers, materlal, extraterrltorial rights, moneys, and ail the 
assets of ail kinds belonging to the said the Missouri & Kansas Téléphone 
Oompany of Kansas, whether purchased of the Missouri & Kansas Téléphone 
Company of Missouri, or built, made, or owned, and any rights, franchises, 
téléphone Unes, plants, and property of every description that may be ac- 
quired by the said the Missouri & Kansas Téléphone Company of Kansas." 

The considération paid was the sum of one dollar annually during 
the lease, and the assumption and discharge of ail liabilities and ob- 
ligations of the Missouri corporation ; and the conveyances in said 
lease were made to extend to and be binding upon the successors 
and assigns of the parties to the lease. Immediately thereafter the 
Missouri corporation took possession of and continued to operate 
the said exchanges and properties so acquired by it as aforesaid, in- 
cluding said téléphone exchange and lines in the said city of Wichita, 
and continued to extend and maintain the same until the 30th day of 
June, 1902. 

On the 2d of October, 1889, and vfhile said lease was in full force 
and ëfïect, the Missouri corporation by deed of trust conveyed ail 
its properties, both in the state of Kansas and in the state of Missouri, 
including said leased properties, to the Old Colony Trust Company 
as trustée, to secure $1,250,000 of bonds issued by it ; and by a subsé- 
quent instrument of writing Charles J. Hubbard, a citizen of Kansas 
City, Mo., was made a co-trustee. After this deed of trust was exe- 
cuted, to wit, on the 30th of July, 1902, the said Missouri corpora- 
tion canceled and surrendered its said lease to the Kansas corpora- 
tion, its successors and assigns, whereby ail the properties covered by 
said lease and described in said deed of release — as follows: "AU 
of the plant and property of ail kinds and eharacter, the exchanges, 
overland lines, leases, patents, rights of way, ordinances, profits, li- 
censes, lines, books, papers, material, extraterritorial rights, moneys, 
and ail the assets of ail kinds belonging to the said the Missouri & 
Kansas Téléphone Company of Kansas, whether purchased of the 
Missouri & Kansas Téléphone Company of Missouri, or built, made, 
or owned, and any rights, franchises, téléphone lines, plants, and prop- 
erty of every description that may be acquired by the said the Mis- 
souri & Kansas Téléphone Company of Kansas" — ^became vested in 
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the said Kansas corporation; but said release was made subject to 
the said deed of trust hereinbefore referred to, and the said Kansas 
corporation, by virtue of the same deed of release, covenanted with 
the Missouri corporation to assume and pay bonds secured by the 
deed of trust aforesaid, from bond No. i to bond No. 250, both in- 
clusive, making in ail $250,000, and agreed, also, to keep and observe 
ail the conditions and provisions in said deed of trust. The Kansas 
corporation above referred to was organized, as before stated, on the 
20th of May, 1887, and its articles of association recite that it was 
organized for the purpose of "the construction, maintenance, and opér- 
ation of téléphone and telegraph lines and téléphone exchanges, the 
maintenance and opération of telegraph stations in ail the counties 
of the state of Kansas, and the manufacture and sale of electrical 
apparatus." Its principal office was in Topeka, Kan., and the term 
of its existence was 99 years. 

It will thus be seen that the interest of the complainants is as trus- 
tées for the bondholders, whose bonds are secured by a deed of trust 
embracing ail the properties of both the Missouri and Kansas cor- 
porations, situate in the states of Missouri and Kansas, including the 
téléphone exchange and properties in the city of Wichita. The gên- 
erai principle is believed to be settled that the trustée, independent 
of the provisions of the trust deed, has the power, and it is his duty, 
whenever the necessity arises, to invoke the aid of a court of equity 
to préserve the trust estate. This question was under considération 
by the author of this opinion in the case of Quardian Trust Co. v. 
White Clififs Portland Cernent & Chalk Co. (G. C.) 109 Fed. 527, 
in which it is said: 

"It was contended, In tWs regard, that the trustée was limited to the pro- 
visions of the deeds of trust witli référence to any action he might talie in 
the premises. But the contention cannot be maintained. In paragraph 749, 
Perry on Trusts, the author says: 'The corporation itself issues the bonds, 
and promises to pay the principal and Interest at a time named. 9o long 
as the corporation pays the Interest or the principal of the bonds as agreed, 
the trustées hâve little or nothing to do. The gênerai prlnciples of the law 
of trusts apply to them. Sturges v. Knapp, 31 Vt. 1. They hold the security 
In trust for the bondholders as cestuls que trustent; and they must act in 
good faith and for the best interest of ail. They must talie care that the 
property Is not wasted or depreciated or rendered worthless as security.' And 
this rule Is believed to be unlversally recognized. Short's Ry. Bonds & 
Mortg. par. 284, and cases there cited; Phinlzy v. Railroad Co. (C. O.) 56 
Fed. 277. In the last-named case Judge Simonton lays down the broad prin- 
ciple that 'a trustée can always corne into a court of equity for aid or In- 
struction In conserving his trust.' The trust company, therefore, had the 
right, and it was its duty, when, in Its opinion, the security covered by its 
mortgage was jeopardized, or the interest of the bondholders, for whom It 
was trustée, was endangered, to come Into a court of equity, independent of 
the provisions of the mortgage, under the gênerai principle of the law of 
trusts, for the purpose of conserving the property covered by the mortgage." 

But in this case it is contended that the trust deed does not cover, 
or purport to cover, the leasehold interest of the Missouri corpora- 
tion in the properties leased to it by the Kansas corporation, which 
properties were situate in the state of Kansas. The leased properties 
are described.as follows: 

"Ail of the plant and property of ail kinds and character, the excbanges, 
overland Unes, leases, patents, rights of way, ordinances, profits, licenses. 
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lines, books, papers, materlal, extraterritorial riglits, moneys, aud al! of ths 
assets of ail kinds belonging to the said the Missouri & Kansas Téléphone 
Company of Kansas, wlietlier purçhased of the Missouri & Kansas Téléphone 
Company of Missouri, or bullt,,made, or owried, and any righta, franchises, 
téléphone lines, plants, or property of every description that may be acquired 
by the said the Missouri & Kansas Téléphone Company of Kansas." 

By the terms of the trust deed the Missouri corporation conveyed 
to the Old Colony Trust Company 

"Ail and slngular the property, présent and future, real and Personal, of the 
téléphone oompany, situated In the states of Missouri and Kansas, Including 
ail lands, heredltaments, téléphonie Systems, exchanges. Unes, rights, titles, 
franchises, Interests, privilèges, llcenses, choses in action, contracts, patents, 
easementa, patent rights, and licenses under patents now belonging to or 
hereafter acquired by the téléphoné compaûy in or for the states of Missouri 
and Kansas, and whlch, without in any wise limitlng the generality of the 
foregoing, shall Include the property, privilèges, rights, franchises, and li- 
censes under patents specifled or referred to in the flrst schedule hereto, to 
hâve and to hold the same (hereinafter called the 'trust premises'), with ail 
the privilèges and appurtenances thereto appertaining or now or hereafter 
belonging, unto and to the use of the trustée and Its successors and assigna, 
forever, to secure the payment of the bonds hereinafter described at tbe tlmes 
hereinafter provlded, and upon and for the trusts and purposes herein con- 
talned." 

A careful reading of the trust deed satisfies the court that it was 
the purpose of the parties to the deed to transfer ail the interest to the 
complainant which it had in the properties therein described, and 
I am of opinion that the trust deed is broad enough to cover the leased 
property and everything appertaining thereto ; nor does the provision 
found in the seventeenth paragraph of the trust deed, whereby it is 
covenanted that the "téléphone company is lawfuUy seised and pos- 
sessed of the trust premises in fee simple and absolute, except as ex- 
pressly stated in the first schedule," etc., tend to shake that conclusion 
of the court. It did own and convey ail the Missouri properties, and 
it owned a leasehold estate, also, in the Kansas properties, and mani- 
festly that was what was intended by the parties should pass by the 
trust deed. 

It is also contended that the transactions by which the Missouri cor- 
poration absorbed the United Téléphone Company, as hereinbefore 
stated, and the Kansas corporation transferred $249,500 of its stock 
to the Missouri corporation for the Kansas properties, were illégal, 
and did not vest the properties in the Kansas corporation, and that 
thèse acts were ultra vires and void. If this were so (which, in the 
opinion of the court, is not the case), is it within the power of the 
défendant to question those transactions? I think not. Those are 
questions which, in a proper suit between the interested parties, niight 
be raised; but they are questions in which the défendant has no in- 
terest, and which could not be Htigated in the absence of the contract- 
ing companies, who are not parties to this suit. 

Assuming that the proper parties were before the court, what 
would be the efifect of holding invalid the transfer by the United Télé- 
phone Company of its properties to the Missouri corporation for its 
stock, and the transfer by the Missouri corporation of its properties 
situate in the state of Kansas to the Kansas corporation in considéra- 
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tion of its stock? Manifestly the United Téléphone Company has 
parted with its properties, and they hâve been improved and extended 
by the Missouri corporation. The Missouri corporation has likewise 
parted with its properties in the state of Kansas to the Kansas cor- 
poration, and the latter has improved and extended its properties. 
Meantime the whole properties hâve been incumbered by the trust 
deed, and the bonds hâve been sold and passed into the hands of third 
parties. Is the doctrine of ultra vires applicable to any such condi- 
tion of things as that? In Railway Co. v. McCarthy, 96 U. S. 258, 
24 L. Ed. 693, it is said: 

"The doctrine of ultra vires, wlieii invoked for or agalnst a corporation, 
should not he allowed to prevail, where it -would defeat the ends of justice 
or work a légal wrong." 

It will be remembered that in the case at bar there was nothing in 
the laws of Missouri or Kansas prohibiting the transactions referred 
to. The most that can be said is that they were not expressly author- 
ized by the laws of those states. In footnote "a," p. 729, Green's 
Brice's Ultra Vires (2d Am. Ed.), will be found a discussion, as well 
as a collation of décisions, both fédéral and state, with référence to 
the subject under considération, from which I think it ma^ be fairly 
assumed, in such a case as that at bar, that the transactions com- 
plained of, especially when executed, will not be disturbed. For ail 
the purposes of this case it must therefore be held that the several 
instruments and conveyances whereby the Missouri corporation be- 
came the holder of the properties covered by the trust deed are valid 
and effective for the purposes intended, and therefore the trust deed 
is valid as it applies to the properties described therein as situated in 
the state of Kansas — among others, the Wichita téléphone property. 

This brings us to the considération of thè question as to how or in 
what way the complainants are interested in the maintenance of this 
suit. On the 8th day of November, 1886, the city of Wichita passed 
the following ordinance: 

Schedule A. Ordinance No. 391. 
(Publlshed Nov. 10, 1886.) 

An Ordinance Granting the Right of Way through the Streets and Alleys to 
the United Téléphone Company and Providlng for a Téléphone Fire Alarm 
System. 

Be it ordaîned by the mayor and councilmen of the city of Wichita: 
Section 1. That the right is hereby granted to the United Téléphone Com- 
pany, its successors and assigns, to erect and maintain posts, pôles, piers, 
mains, manholes and flxtures necessary in carrying electric wires in, through, 
along, above or under ground, and across the streets and alleys of said city: 
provided that they shall be se plaeed as not to interfère with the free use of 
said streets and alleys as public highways; and provided, further, that in case 
of dispute between property owners and said company as to location of their 
pôles, posts, piers, mains, manholes or fixtures the question shall be referred 
to the city engineer and the location determined by him. 

Sec. 2. In lieu of any spécial license tax to be levied by said city, the said 
téléphone company will furnish the said city of Wichita, complète sets (as 
may be required by the city council) of téléphonie Instruments to be plaeed 
in the différent fire eompanies' houses, the office and résidence of the fire 
marshal, and the central office of the téléphone company, Connecting the same 
by an insulated wire in metallie circuit, at an annual rental of twenty-flve 
dollars ($25.00) for each set 
123 F.— 49 
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Sec. 8. Thç salfl United Téléphone Company wlll malntaln and keep In 
good wôrMiig ordèir the sald wlre ând Instruments for flre alarm and flre 
department purposes brily at lier own expense, and will allow ail its wires 
and Insbuments to be used for glvlng the location of flre to its central office, 
and -wlll promptly transmit thls information to the flre marsbal and the flre 
Company houses slmultaneously. The sald téléphone company will keep its 
central oflàce open at ail hours of the day and nlght. 

Sec. 4. Âny officer of the city shall hâve the authorlty to eut the wires of 
said compaby In case of flre or other public exlgeney. 

Sec. 5. The said téléphone company shall remove its wires when notlfled 
so to do by the flre marshal, in order to admit of movlng houses along the 
Street, at cost of the said mover. 

Sec, 6. Any person (except In the case of flre) who shall carelessly or will- 
fully, without notice to sald company, eut, Injure, or break any wires, or 
deface any pôles of said company shall be deemed guilty of a misdemeanor, 
and upon conviction fined not less than flve dollars, nor more than flfty 
dollars. 

Sec. 7. Thls ordlnance shall take effect and be in force from and after its 
publication in the Wichita Baily Beacon. 

Approved November 8, 1886. B. W. Aldrlch, Mayor. 

Attest: Fred Schattner, City Clerk. 

This ordihance has never been repealed, and, no time being fixed 
in the ordinance as to when it would expire, under the statutes of 
Kansas its life is 20 years, In the deed of the United Téléphone Com- 
pany to the iVIissouri corporation, dated February 25, 1887, whereby 
ail the properties of thç United Téléphone Company sitùated in Mis- 
souri and Kansas passed to the Missouri corporation, including the 
Wichita properties, the said properties which are specifically describ- 
ed, "and each and every part thereof, with ail the appurtenances 
thereunto belonging or in any wise appertaining," passed to the 
Missouri corporation. The efïect of this deed was to transfer the 
benefits of this ordinance to the Missouri corporation, and the United 
Téléphone Company had the right to transfer it, because the ordi- 
nance granted the franchise to the "United Téléphone Company, its 
successors or assigns" ; and the fact that the title pf the ordinance 
does not specify that the franchise is not granted to the "successors 
and assigns" of said téléphone company, in the opinion of the court, 
does not restrict the provisions of the ordinance to the United Télé- 
phone Company alone. That omission in the title (if it can be called 
an omission) could not possibly mislead any one. No one could read 
two lines of the first section of the ordinance without discovering 
that the ordinance was granted to the United Téléphone Company, 
"its successors and assigns." The title of the ordinance related to a 
single subject, and was, in the opinion of the court, ample notice to ail 
who might be interésted therein, and a substantial compliance with the 
laws of Kansas. 

By the terms of the fourth paragraph of the stipulation it is made 
to appear that the ordinance passed by conveyance to the Kansas cor- 
poration ; but it is of no concern whether it did or not. If it did not 
so pass, it remained vested in the Missouri corporation when the deed 
of trust was executed, and was covered by it. If it did vest in the 
Kansas corporation, then it passed back to the Missouri corpora- 
tion by the express provisions of the lease of June i, 1887, and was 
therefore the property of the Missouri corporation when the deed of 
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trust was executed; and when the lease of June i, 1887, was can- 
celed, the benefits of this ordinance reverted, or returned, to the Kan- 
sas corporation. At ail events, it is plain that the ordinance of No- 
vember 10, 1886, was the property of the Missouri corporation when 
the deed of trust was executed, and it was covered by the deed of 
trust, and the Missouri corporation had the right to permit its use 
by the Kansas corporation, as it doubtiess intended when it sold the 
Kansas properties to the Kansas corporation; and the complainants 
had the right, and it was their duty to préserve it as a part of the trust 
estate essential to the opération of the trust property. The ordi- 
nance not having expired, the city of Wichita had no légal right to 
nullify its own ordinance or interfère with property being constructed 
and operated under its provisions. 

But, if the court is in error on this point, the case may be rested 
on another ground with greater certainty. On the 23d of March, 
1896, the city of Wichita by an ordinance granted the Kansas corpo- 
ration the following franchise: 

Schedule C. Ordinance No. 1356. 

An Ordinance Granting to the Missouri & Kansas Téléphone Company, Its 
Successors and Assigns, the Right to Build, Operate and Maintain Télé- 
phone Lines In the City of Wichita, Sedgwick County, State of Kansas. 
Be it ordained by the mayor and councîlmen of the city of Wichita: 
Section 1. That the right of way be, and the same is hereby, granted the 
Missouri & Kansas Téléphone Company, its successors and assigns, to locate, 
construct and maintain téléphone Unes, and ail wires, pôles, mains, viaducts, 
gutters and manholes along, in, through, under and across any public street, 
avenue, alley, or bridge and viaduct in the said city, for the purpose of oper- 
atlng a téléphone exchange and téléphone Unes, and ofCering and rendering 
the usual facUities and service by such téléphone lines and téléphone ex- 
changes afCorded: provided, said Unes, pôles and wires be so placed with 
référence to streets, avenues, alleys, sewers, viaducts, bridges and other 
electrie lines so as to occasion no unreasonable Inconvenience or obstruction. 
AU such locations are to be made subject to the reasonable direction and ap- 
proval of the city engineer. 

Sec. 2. Wherever the pôles of said Company shall be set in an alley, they 
shall be placed as near the sides of said alley as practicable, and in such 
manner as to occasion no unreasonable inconvenience to the public, or ad- 
Joining property owners. Wherever such pôles are located on streets or 
avenues, they shall be placed in ail cases when practicable, on the outside 
edge of the sidewalk, immediately Inside of the curb stone, and on the Une 
dividing the lots one from the other; and in no case shall they be placed so 
as to Interfère with any sewer, or any part of the drainage System of the city. 
Sec. 3. No pôles or wire of any electrie light, telegraph or electrie motor 
Company, or any other electrie plant, shall be located on the same side of the 
Street, avenue or alley where the said Missouri & Kansas Téléphone Com- 
pany bas placed a Une of pôles or other fixtures for carrying its wires. This 
provision shall not affect the rights now enjoyed by any company now lo- 
cated in this elty. This shall not apply to the city fire alarm telegraph lines 
being owned and operated exclusively by the city for fire purposes. Where- 
ever the lines of electrie light, telegraph or electrie motor companies or other 
electrie plant, save as above excepted, shall be strung at an angle across the 
wires of the Missouri & Kansas Téléphone Company, where a crossing Is 
necessary, they shall not, in any case be allowed to approach the wires of 
the said Missouri & Kansas Téléphone Company nearer than three (S) feet. 
The said Missouri & Kansas Téléphone Company shall not place its wires 
nearer than three (3) feet from the wires of any other company, as above 
deecribed. In case of the violation of the requirements of this section, it 
shall be theduty of the are marshal to notify the ofCeading party or company 
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to remove Its wlres, pôles or other fixtures so erected In violation hereof 
wlthin three (3) days of sald notification, and, on fallure to comply with such 
nçtificatlon, the fire marshal shall forthwith remove such wires, at the ex- 
pense of the offendlng company or party. 

Sec. 4. The rights and privilèges hereby granted to the said company shall 
be for the period of flve (5) years and until terminated by the resolution of 
the mayor and conncilmen of the clty of Wlchita, upon six (6) months' notice, 
to be served upon the managing agent of said company at Wlchita; said no- 
tice to be served at any time after six (6) months immediately preceding the 
expiration of flve (5) years from the acceptance of the provisions of this or- 
dinance by said company. 

Sec. 6. The said Missouri & Kansas Téléphone Company shall furnish to 
the clty of Wlchita flve téléphones free of cost, and as many more téléphones 
as the clty shall need for flre and police and executive service of the city, at 
one-half the regular business rate; also to furnish the necessary wires and 
Instruments put up in proper places and kept in condition for téléphonie com- 
munication between each flre station, the résidence of the flre marshal and 
the central téléphone ofiice, for the slmultaneous transmission to each of 
flre alarms and flre department business only, for the sum of elghteen ($18) 
dollars per annum per station; thèse free and half rate services to be given 
during the term of flve (5) years, in place and instead of any spécial lieense 
tax, unusual levy, and spécial assessment of any sort or description which 
the said clty might otherwise demand, levy or coliect Sald free and half rate 
téléphones are- to be located by resolution of the city eouncll. Said Missouri 
& Kansas Téléphone Company shall provide for the sole and exclusive use 
of the said clty of Wlchita, for flre alarm service, two (2) pegs on the upper 
arm of each of the company's pôles in the said city, it being speclally hereby 
agreed that such pegs or such pôles shall be used for no private purposes or 
advantages than the above spectfled city flre alarm business, and the said 
city hereby reserves the right to use any of the pôles of said company for 
flre alarm purposes. 

Sec. 6. The Missouri & Kansas Téléphone Company shall remove its wires 
after twenty-four (24) hours' notice on request of the flre marshal, to permit 
the movlng of buildings along the streets, such removal of wires to be, in 
every instance, at the expense of the party for whose beneflt or eonvenience 
such removal is made, such party to be determined and designated by the 
said fire marshal of the clty. 

Sec. 7. Any person who shall at any time carelessly or wllfully Injure, 
damage or destroy or deface the structures or the property of the sald Mis- 
souri & Kansas Téléphone Company, its successors or assigns, located, con- 
structed and operated for the purpose set forth in thls ordlnance, or who shall 
in any manner interrupt or interfère with such téléphonie communication, or 
téléphone plant or business, shall be deemed guilty of a misdemeanor, and 
shall be punlshed by a fine of not less than flve (5) or more than flfty (50) 
dollars. 

Sec. 8. The sald Missoin:! & Kansas Téléphone Company shall save the 
city of Wlchita harmless from the costs, damages and expenses for the pay- 
ment of which sald clty may become liable to any person or persons, or cor- 
poration, by reason of the granting of the sald right of way to the Missouri 
& Kansas Téléphone Company, or by reason of the construction or opération 
of the said company's Unes, or by reason of the said company failing to 
conform to or comply with, the provisions and requirements of this ordlnance: 
provided, always, that the Missouri & Kansas Téléphone Company shall in 
no respect be held responslble for damages, expenses or other charges what- 
soever, due for, or occasloned by the maintenance and opération of the said 
Unes for electrical flre alarm service which may, by the said city, be con- 
structed and operated on the said two (2) pegs on the upper arm of each 
pôle belonging to the sald company as aforesald. 

Sec. 9. Ail ordlnances or parts of ordlnances in confllct with thls ordlnance 
are hereby repealed. 

Sec. 10. Thls ordlnance shall take efCect and be In force In the city of 
Wlchita, Kansas, from and after Its passage and publication In the oflcial 
clty paper, and on the acceptance of the said Missouri & Kansas Téléphone 
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Company, said acceptance to be made in writlng, witbln ten (10) days from 
the passage hereof . City of Wlchita, by L. M. Oox, Mayor. 

Passed tbe council March 23, 1896. 

C. S. Smith, aty Glerk. 

It will be observed that by the fourth section of this ordinance the 
city of Wichita reserved the right to terminate this ordinance by reso- 
lution of its mayor and councilmen, at any time after five years from 
its passage, "upon six months' notice, to be served upon the managing 
agent of said company at Wichita," etc. The five years elapsed on 
the 23d of March, 1901, and it might hâve been terminated at any 
time thereafter by resolution of the mayor and councilmen, upon gi\- 
ing the required notice. The only steps taken by the mayor and coun- 
cilmen of the city of Wichita to terminate this ordinance are disclosed 
by the following proceedings of the city council of the city of Wichita : 

Schedule D. 

Officiai Proceedings of the City Council, September 24, 1900. 

"On motion Councilman Burton, clerk was instructed to notlfy the Mis- 
souri Kansas Téléphone Company when their présent franchise would expire, 
and that the city would require them to remove their wires and pôles from 
the streets at that time." 

State of Kansas, County of Sedgwick, City of Wichita — ss.: 

I, Amos McClain, city clerk of the city of Wlchita, hereby certify that the 
above resolution is a true and correct copy of the original, as It appears in 
the Journal of the officiai proceedings of the Wlchita city council. 

Amos McClain, City Clerk. 

, This notice was served on the Kansas corporation twice, to wit, 
on September 28, 1900, and on October 13, 1900, as shown by the 
following extracts from the record : 

Schedule B. 

Sept. 28, 1900. 
Mr. G. B. Meredith, Local Manager Mo. Kans. Tel. Co. — Dear Sir: At the 
regular meeting of the city council held Sept. 24, 1900, I was instructed to 
officially notlfy you that the Mo. Kans. Tel. Co.'s franchise would expire 
April 1, 1901, and they would then be required to remove from the streets 
and alleys ail pôles, wires, etc. The following Is the portion of the officiai 
record relating to and authorizing above notice: 

"On motion Councilman Burton, clerk was instructed to notlfy the Mo. 
Kans. Tel. Oo. when their présent franchise would expire, and that the city 
would require them to remove their wires and pôles from the streets at that 
time." 

Very respectfuUy, Amos McClain, City Clerk. 

Schedule F. 

Oct. 13, 1900. 
Mr. G. B. Meredith, Mgr. Mo. Kans. Tel. Co., City — Dear Sir: By direction 
of the mayor and council of the city of Wichita, I hereby notify you that 
the rights and privilèges granted to your company by Ordinance No. 1356, 
entltled "An ordinance granting to the Missouri Kansas Téléphone Comi)any, 
ita successors and assigns, the right to build, operate and maintain téléphone 
Unes in the city of Wichita, Sedgwick county, state of Kansas," will terminate 
on the Ist day of April, 1901, and that your company will be required to re- 
move your wires and pôles from the streets and alleys In said city at that 
time. I enclose herewlth a certified copy of the resolution adopted by the 
city couacil at the session of September 24, 1900. 

Yours truly, Amos McClain, City Clerk. 
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Did thèse proceedings terminate the ordinance? Clearly not., This 
ordinance could be terminated in one of two ways only: First, by 
the lapse of 20 years, as provided by law ; second, in the mannèr pro- 
vided by the ordinance itself. The 20 years hâve not elapsed, and 
will not expire until March 23, 1916. The action of the council of 
the city of Wichita, had on the 24th of September, 1900, hereinbefore 
copied in full, was not in any sensé whatever such action as the ordi- 
nance itself required, nor was it tantamount thereto. Manifestly the 
action had was intended to terminate the ordinance ; but the question 
is, what was donc, not what was intended to be done ? Was the action 
had the "resolution of the mayor and councilmen," terminating the 
ordinance? If so, when did the action had fix the period of its ter- 
mination ? The action had furnishes no answer. It simply instructed 
the clerk to notify the company when their présent franchise would 
expire; but the franchise fixes no time for its expiration. The law 
fîxed it at 20 years from its publication. What did the clerk do under 
this action of the council? He fixed the time for the expiration of 
the ordinance for April i, 1901. Why did he fix that date? He says 
he was so instructed at a meeting of the city council held September 
24, igoo. Who by? He does not say, and the record of the council 
does not show that any date was fixed for the expiration of the fran- 
chise. Can rights so important to the défendant as thèse be left to 
be destroyed by such proceedings, at total variance with the ordinance 
by which tbey were acquired? Can the mayor and councilmen of 
the city of Wichita abdicate their charter powers and duties by dele- 
gating them to the clerk of the city? Thèse questions answer them- 
selves. Ail the powers of the city are delegated to it through its 
charter and amendments thereto, and must be exercised by it in the 
way pointed out by law, and it can delegate no vestige of its discre- 
tionary or législative power to any person for any purpose. Thèse 
proceedings of the 24th of September, 1900, of the mayor and council 
of the city of Wichita, Utterly failed to accomplish the object intended, 
and the ordinance of March 23, 1896, remains in full force and efifect. 
I hâve not overlooked the subséquent proceedings of the council 
looking to the removal of the Kansas company's properties. They 
were not intended to repeal the; ordinance referred to, but proceeded 
upon the theory that the ordinance was already repealed, and were in- 
tended to accomplish différent results; but, if they had been so in- 
tended, they would not hâve accompHshed that end. McQuiddy v. 
Branncock, 70 Mo. App. 535; Brock v. Luning, 89 Cal. 316, 26 Pac. 
972 ; State v. Jersey City, 25 N. J. Law, 309 ; Poster v. City of Cape 
May (N. J. Sup.) 36 Atl. 1089; People v. McWethy (111.) 52 N. E. 
479; State et al. v. Mayor and Aldermen of City of Paterson, 34 N. 
J. Law, 163 ; Blair et al. v. City of Waco, 75 Fed. 800, 21 C. C. A. 517. 

In view of the conclusions reached as to the validity of the two 
ordinances already considered, I do not find it necessary to déter- 
mine what rights, independent of the ordinances of the city of Wichi- 
ta, the téléphone companies organized under the laws of Kansas may 
hâve acquired by virtue of the laws for the organization of private 
corporations. It may be remarked, however, that long before the act 
approved March 6, 1885, found at page 151, c. 104, Laws Kan. 1885, 
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was enacted, this record shows that téléphone companies had been 
organized under the gênerai incorporation law of the state of Kan- 
sas, not only for the purpose of constructing and maintaining télé- 
phone lines, but also for the manufacture of téléphone instruments, 
and one of thèse companies, at least, had constructed, maintained, 
and operated a téléphonie exchange under an ordinance granted by 
the city of Wichita. It is true that no provision is made in the in- 
corporation laws of Kansas for the incorporation, by name, ot télé- 
phone companies, as will be found by an examination of section 1207 
of the General Statutes of Kansas of 1899. But that section does pro- 
vide for the incorporation of companies for the construction and 
maintenance of a telegraph line, and also for the transaction of any 
manufacturing, mining, mechanical, or chemical business ; and by sec- 
tion 1301 of the General Statutes of Kansas of 1899, it is provided 
that: 

"Corporations created for the purposes of constructing and maintaining 
magnetic telegrapli lines are authorized to set their pôles, piers, abutments, 
wires and other fixtures along, upon and across any of the public roads, 
streets and waters of this state, in such manner as to not incommode the 
public in the use of such roads, streets and waters." 

This section, as will be seen, expressly confers upon telegraph 
lines the right to occupy the streets of cities. This law was enacted 
in 1868. No other statutes of Kansas than those quoted hâve been 
cited or found under which it is claimed téléphone companies may be 
organized. Many cases hâve been cited from différent states where 
it has been held that a telegraph includes a téléphone ; and by the 
twenty-second paragraph ot section 710 of the General Statutes of 
Kansas of 1899, relating to the powers of cities of the first class, 
it is provided: 

"The mayor and councll shall hâve power * • * to grant the right of 
way for the érection of telegraph, electric light or téléphone pôles and wires 
along and upon any of the streets, alleys or ways of the city, and change, 
modify and regulate the same." 

And this act was passed on the 6th of March, 1881 (Laws Kan. 
1881, p. 84, c. 37), so that long before the passage of the act of March 
6, 1885 (Laws Kan. 1885, p. 151, c. 104), providing for the formation 
of téléphone companies, the Législature of Kansas had, in its gênerai 
law governing cities of the first class, conferred the power on cities to 
grant the right of way for téléphone pôles and wires along any of the 
streets, alleys, and ways of the city. 

In view of the fact that a telegraph has been held to embrace a 
téléphone (lowa Union Téléphone Co. v. Board of Equalization of 
the City of Oskaloosa, 67 lowa, 250, 25 N. W. 155; Wis. Cen. Tel. 
Co. V. City of Oskosh, 62 Wis. 32, 21 N. W. 828; C. P. Tel. Co. v. 
B. & O. Tel. Co., 66 Md. 399, 410, 7 Atl. 809, 59 Am. Rep. 167; 
People's Tel. & Tel. Co. v. Prest. B. & D. Turnpike Co. [Pa.] 49 
Atl. 284 ; Hudson River Tel. Co. v. Watervliet Turnpike & Roadway 
Co., 135 N. Y. 393, 32 N. E. 148, 17 L. R. A. 674, 31 Am. St. Rep. 
838; Atty. Gen. v. Edison Tel. Co. of London, 6 L. R. Q. B. Div. 
244; N. W. Tel. Ex. Co. v. City of Minneapolis [Minn.] 86 N. W. 
69, 53 L. R. A. 175 ; State [Duke, Prosecutor] v. Cent. N. J. Tel. Co., 
53 N. J. Law, 341, 21 Atl. 460, II L. R. A. 664), it may well be ques- 
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tibheà as to whether it was the intention of the Législature of Kan- 
sas, whèn ît conferred the power on cities to grant the right of way 
for the erèétion of telegraph, electric light, or téléphone posts or wires 
along and upon any of the streets, alleys, or ways of the city, to with- 
draw ffom telegraph companies the power conferred in 1868 under 
section 1301 of the General Statutes of Kansas of 1899. Manifestly, 
if the contention of defendant's counsel as to the eflfect of the proper 
construction to place upon the twenty-second paragraph of section 
710 is correct (that is to say, that before a telegi-aph or téléphone Com- 
pany can gain any right to occupy the streets, alleys, and ways of the 
city, it must procure a franchise from the city for that purpose), then 
that section nuUifies section 1301, by which the power is conferred 
upon telegraph companies directly to occupy the streets of cities in 
Kansas. Is it not the more reasonable construction of paragraph 
22 of section 710 to hold that it only confers the power upon cities 
to enact ordinances, among other things, governing and regulating 
the right of way upon which telegraph, electric light, and téléphone 
posts and wires may be placed, and to change and modify the same, 
than to hold that this section, applicable alone to cities, repeals the 
gênerai law conferring rights directly upon corporations organized 
under the gênerai incorporation law of the state ? Is it not the duty 
of the court to construe thèse two statutes so as to permit both of 
them to stand; and can they be construed so as to permit them 
both to stand, and hâve fuU force and efîfect, if the contention of de- 
fendant's counsel is sound? I simply call attention to this phase 
of the case, though, as already stated, I do not fînd myself called 
upon to détermine the questions referred to in this case, nor do I 
fînd it necessary for the solution of this case to pass upon the ques- 
tion as to whether section 2 of the act of March 6, 1885, is constitu- 
tional or not, although many authorities are cited to sustain the con- 
stitutionality of the act. Tabor v. Commercial National Bank, 62 
Fed. 383, 10 C. C. A. 429; Travelers' Ins. Co. v. Township of Os- 
wego, 59 Fed. 64, 65, 7 C. C. A. 669; Heilman et al. v. Ludington 
et al. (C5olo. Sup.) 57 Pac. 1075; Clemmensen v. Peterson (Or.) 56 
Pac. ICI 5 ; Ex parte Liddell (Cal.) 29 Pac. 251 ; Pinkerton v. Penn. 
Traction Co. (Pa.) 44 Atl. 284; State ex rel. Walter v. Town of 
Union, 33 N. J. Law, 352 ; Coward v. Mayor, etc., of N. Plainfield 
(N. J. Sup.) 42 Atl. 805 ; Quinn v. Fidelity Ben. Ass'n, 100 Pa. 382 ; 
State ex rel. v. Cross, 38 Kan. 699, 17 Pac. 190; State v. S. Barrett, 
27 Kan. 213, 218, and cases cited; State v. Cassidy, 22 Minn. 312, 
322, 326, 21 Am. Rep. 765, and cases cited. 

The Kansas corporation now owning the téléphone properties in 
the city of Wichita was organized under the laws of Kansas, and 
articles of association were long since issued to it, and ordinances, 
as has been stated, hâve been passed by the city of Wichita granting 
it certain franchises, which hâve not expired. It is not within the 
power of the city of Wichita to question the validity of the incorpora- 
tion of this Company. That can only be done by a proper proceed- 
ing on the part of the state of Kansas. For ail the purposes of this 
case the Kansas corporation must be treated as duly organized under 
the laws of Kansas. 
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This brings me to the considération of the question as to whether 
thc facts stated in the complainants' bill justify the injunctive relief 
sought. The record discloses the fact that the bill of complaint in 
this case was filed on the 23d of August, 1902; that on the 24th of 
September, 1900, the clerk of the city of Wichita had been instrucled 
by its council to notify the défendant when its franchise would ex- 
pire, and after that it wonld be required to move its wires and pôles 
from the streets of the city; and that the clerk, in pursuance of the 
directions given, served the notice upon the défendant that the fran- 
chise would expire on the ist of April, 1901. On the 2d day of Janii- 
ary, 1902, the mayor and council of the city of Wichita passed the 
following resolution, a certifîed copy of which was served upon the 
manager of the Kansas corporation at Wichita : 

Exhibit O. 

Whereas, the right of way granted by the city of Wichita to the Missouri 
& Kansas Téléphone Company, its successors and assigns, to construct and 
maintain téléphone Unes and ail wires, pôles, mains, viaduets, gutters, and 
manholes along, through, under, and across any pubUc Street, avenue, alley, 
or bridge and viaduct in said city, as said rights and privilèges were defined 
and granted by Ordinance No. 1356 of the city of Wichita, passed March 23, 
1896, and ail rights of said company under said ordinance hâve been duly 
terminated as provlUed by the terms of said ordinance; and 

Whereas, the said Missouri & Kansas Téléphone Company hâve now no 
right or authority to maintain and operate its wires, pôles, cables, and elec- 
trical appliances along, in, over, through, under, or across the public streets, 
alleys, and public grounds of said city; and 

Whereas, the Missouri & Kansas Téléphone Company is now oecupying the 
public streets and alleys of said city with its wires, pôles, and cables, and is 
threatening to extend its téléphone System by erecting additional pôles and 
stringing its wires and cables over and along the streets, alleys, and public 
places in said city, without authority; and said pôles and wires are a hin- 
drance to the fire department of said city and a menace to the safety of the 
lives and property of the citizens of said city: 

Therefore, be it resolved by the mayor and councilmen of the city of 
Wichita that the city clerk notify said company in writing that it is forbidden 
by said city to erect any additional pôles or to string any additional wires 
or cables along, over, or through the streets, alleys, or publie places in said 
city, and unless said company shall apply for and obtain from said city the 
right to maintain its said wires, pôles, fixtures, and electrical appliances 
along the streets, alleys, and public places of said city, upon such terms and 
conditions as the mayor and councilmen may by ordinance require and im- 
pose on or before the flrst day of September, 1902, that the chief of police, 
flre marsbal. and city electrician be, and they are hereby, directed to remove 
ail the pôles, wires, fixtures, and electrical appliances of the said Missouri 
& Kansas Téléphone Company from the streets and public places in said 
city; that the city attorney and judiciary committee prépare and submit 
to the council at its next meeting the necessary ordinance or ordinances for 
carrying the provisions of this resolution into effect, with suitable penalties 
for the violation theroof. 

Exhibit P. 

January 4, 1902. 
Mr. L. F. Duggan, Dist. Mgr. Mo. & Kans. Téléphone Co., City — I>ear Sir: 
I am directed by the mayor and city council of the city of Wichita, per reso- 
lution adopted at a spécial meeting held January 2, 1902, to inform you that 
the Missouri & Kansas Téléphone Company is forbidden by said dty to 
erect any additional pôles or string any additional wires or cables. A cer- 
tified copy of the above resolution as adopted is herewith Inclosed. 

l'ours truly, J. L. Leland, City Clerk. 
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Oh the 30th of December, 1901, the mayor of the city of Wichita 
addressed the foUowing communication to the çhief of police: 

Exhlblt'N. 

Wichita, Kansas, Dec. 31, 1901. 

To the Ohiel of Police— Sir: I désire to call your attention to the ordinancegi 
prohibltlDg the setting ot pôles and stringing of wires, or electrical construc- 
tion of any klnd, In the streets and alleys without a franchise granted by 
ordinance permlttlng such work under certain restrictions or a written permit 
from the proper city authority. This and former city councils hâve re- 
peatedly refused to grant the rlght to parties seeklng téléphone franchises 
to erect pôles and string wires in the streets and alleys in the heart of the 
city. In utter disregard of the well-known wishes of this and former city 
administrations, and, as I believe, contrary to the wishes of a large majorlty 
of our citizens, the Missouri & Kansas Téléphone Company hâve advertised 
that they wonld do a large amount of such construction, and I am informed 
are noyv at work setting pôles and stringing wires in the business district. 
When flrst advlsed of this fact, I caused the city engineer to serve notice 
upon said eompany that such construction must cease until they had received 
the proper and légal authority to do such work, which notice they hâve 
vyholly ignored. Some months ago a citizen of a lïeighboring town was 
granted by the city councll the rlght to build an independent téléphone toll 
Une Into the city of Wichita, following certain streets. This party is a com- 
petitor of the Missouri & Kansas Téléphone Company. In building bis Une, 
he got a portion of it on the wrong street, was promptly arrested, fined $25 
and costs, and compelled to tear down hls Une. The Missouri & Kansas 
Téléphone Company, or any one else who violâtes the city ordinances in this 
regard, are entitled and sfiould not reçoive any better treatment. You are 
dlrected to dUlgently keep track of ail such construction, and promptly arrest 
any one engagea therein, and who hâve not obtained the proper and légal 
authority to do such work, or who attempt to do work of that character 
without obeylng UteraUy the restrictions placed upon them by ordinance. 
You are to be guided by the advlce of the city attorney as to the city's 
rights in this matter. The rapld Increase of pôles and wires in the streets 
and alleys are a menace to the city on açcount of flre, especially In the busi- 
ness portion, and In the résidence portion are an annoyance to our citizens 
on account of the ruthless cutting of shade trees to make room for them, 
and are generaUy a publie nuisance, which you are directed to abate to the 
fullest extent authorized by the city ordinances. 

B. P. McLean, Mayor. 

On the 8th of January, 1902, the city of Wichita passed the follow- 
ing ordinance: 

Exhiblt Q. Ordinance No. 1872. 

An Ordinance Prohlbiting the Erecting and Maintenance of Téléphone Pôles, 
In the Streets and Alleys of the City of Wichita, Unless the Owners or TJsers 
Thereof Shall Hâve First Obtained the Privilège to Erect and Maintaln 
Such Pôles from the Mayor and Oouncllmen of said City, and Providing 
Penalties for the Violation Thereof. 

Be It ordalned by the mayor and coundlmen of the city of Wichita : 
Section 1.' That it Is hereby declared to be unlawful for any person, firm 
or corporation to erect any pôle or pôles for the support of téléphone wires 
in any public street or aUey, in the city of Wichita, unless the owners or 
users of such pôle shall first obtain from the mayor and councilmen of said 
city, the privilège of erecting such pôle or pôles. Any person, firm, or cor- 
poration vlolatlng any of the provisions of this section, shall upon conviction 
be fined in ans sum not niore than $100.00. 

Sec, 2. That no person, firm or corporation shall after the first day of Sep- 
tember, 1902, malntain or use any pôle, theretofore erected for the support 
of téléphone wires on any street or alley, in said city, unless the owners or 
users of such polê shall hâve on or béfore said date obtained from the mayor 
and councllinèn of said city the rlght and privilège of erecting and main- 
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talning pôles for téléphone purposes In aecordance witli the condition of this 
ordinance and such other terms and conditions as the mayor and councilmen 
may impose. Any person, flrm or corporation violating any of the provisions 
of this section shall upon conviction be flned in any sum not more than 
$100.00. 

Sec. 3. Any person, flrm or corporation owning any téléphone pôle, now 
erected in any street or alley of said city, failing to obtain the privilège men- 
tioned in section 2 of this ordinance, shall immediately after the flrst day of 
September, 1902, remove ail such pôles from the streets and alleys of said 
city and restore said streets and alleys to their former condition. Any person, 
flrm or corporation violating any provision of this section shall upon convic- 
tion be flned in any sum not more than $100.00 for each pôle so allowed to 
remain. 

Sec. 4. This ordinance shall take efCect and be In force from and after its 
publication in the Wichita Daily Bagle, 

Approved January 8, 1902. B. F. McLean. 

Attest: J. L. Leland, City Clert. 

Indorsed: "No. 22,384. The City of Wichita v. Mo. & Kans. Tel. Co. et al." 

Under and in pursuance of thèse ordinances and proceedings upon 
the part of the city, the manager and employés of the Kansas corpo- 
ration were arrested a number of times for erecting extensions of 
their téléphone System in the city of Wichita, and were tried and fined 
in the city courts, and the pôles erected for extensions were eut down 
in pursuance of said ordinances. Those proceedings were ail had 
by the city upon the theory that the franchise of the Missouri & Kan- 
sas Téléphone Company had expired, and that they had no right or 
authority to remain longer upon the streets of the city. It is con- 
tended now that it was not the object or purpose of the city to in- 
terfère with the plant, as established, at the time thèse ordinances 
were passed and proceedings had, but that the object was only to pre- 
vent extensions of the plant, and to lay the foundation for a proceed- 
ing in the courts of the state to oust the téléphone company from 
the city. What the city intended to do must be determined from 
the ordinance. It cannot be heard to say that it solemnly enacted 
an ordinance which it did not intend in good faith to enforce, and 
in the mode and manner provided by the ordinance. The complain- 
ants had the right to act upon the theory that the city intended to do 
what it had solemnly declared by ordinance it would do, and not to 
wait until the threatened wrong was donc. It had the légal right 
to invoke the aid of the courts for protection against the wrong. 
In State (Danforth, Prosecutor) v. Mayor and Aldermen of the City 
of Paterson, 34 N. J. Law, 163, the court said (on page 171): 

"It is not necessary for a person to veait until his liability îs fixed before 
he can hâve redress. It is enough that he may be affected by an illégal 
ordinance or resolution to entitle him to a hearing before auy attempt bas 
been made to enforce it. It is reasonable to suppose that vrhat its board of 
aldermen bave resolved shall be done, and what they hâve appointed com- 
missioners to do will be done." 

It also appears from the record that, prior to the time that thèse 
extensions were made, applications had been made by the Kansas 
corporation to the city council for instructions and advice as to where 
and how their pôles should be placed, and action by the city courfcil 
upon said pétition was refused and denied, on the theory, of course, 
that its franchise had expired, and it had no right to occupy the 
streets at ail. Indeed, on the trial of the case it was admitted in argUr 
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ment that the reason why thèse various steps had been taken by the 
city to oust the Kansas corporation, was because it had refuséd to 
accept stJch; a franchise as in the opinion of the city of Wichita the 
city was justly entitled to, and, upon refusing such franchise, the city 
had granted franchise to another person, with the purpose in view 
of excluding the Kansas corporation from the city, so that only one 
téléphone System would exist there. In the view taken by the court 
it matters but little what the purpose and object of the city was in 
the passage of the ordinance and in taking the other steps above re- 
cited. The Kansas corporation was doing business in Wichita under 
and by virtue of the unexpired ordinances of that city, and therefore 
the proceedings had by the city to oust or expel it from the city were 
unauthorized and illégal. By the very terms of section i of the ordi- 
nance of March 23, 1896, it was provided that: 

"The right of way be, and the same is hereby, granted to the Missouri & 
Kansas Téléphone Company, its successors and assigna, to locate, constnict 
and malntalQ téléphone Unes, and ail wires, pôles, mains, vladucts, gutters 
and manholes along, in, through, under and across any public street, avenue, 
alley, or bridge and viaduct in the said city, for the purpose of operating a 
téléphone exchange and téléphone Unes, and offering and rendering the usual 
faciUties and service by such téléphone Unes and téléphone exchanges af- 
forded: provided, said Unes, pôles and wires be so placed with référence to 
streets, avenues, alleys, sewers, vladucts, bridges and other electric Unes so 
as to occasion no unreasonable inconvenienee or obstruction. AU such érec- 
tions are to be made subject to reasonable régulations and approval of the 
city engineer." 

And the second section provided how the pôles should be placed 
in the alleys and streets or sidewalks, and how they should be placed 
with référence to drainage and the sewer System. It is not contended 
that the action of the city in interfering with the extensions, and lay- 
ing the foundation for ousting or rejecting the Missouri & Kansas 
corporation from its city, was by reason of any violation of this fran- 
chise as to the mode and manner and place where the pôles were 
set or lines were stretched ; but its whole contention is that the fran- 
chise of that Company had expired, and it had no right to occupy the 
streets at ail. In this the city was manifestly wrong. It requires 
no argument to show that the destruction of the téléphone properties 
of the Kansas corporation at Wichita would not only dérange the 
business and impair the usefulness of the properties of the Kansas 
corporation, in Kansas, but would greatly imperil the value of the 
whole security covered by the deed of trust. 

It is useless to go further into détail. This opinion has already 
grown to considérable length. It is sufficient to say that whatever 
rights the Kansas company acquired under and by virtue of this ordi- 
nance were covered by the deed of trust, and that it was the duty of 
the trustées to préserve the beneiîts of such ordinance as a part of 
the trust estate, and that the city, in the proceedings to which I hâve 
referred, was not only violating the terms of this ordinance, but de- 
stroying and interfering with the properties which were part of the 
trust estate. In the opinion of the court this action upon the part of 
the city was illégal, and inflicted an injury upon the trust property for 
which no action at law would afïord an ample remedy, and therefore 
the injunction should be granted. 
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THE THOMAS MORGAN. 

(District Court, D. South Carolina. June 12, 1903.) 

1. Salvage — Raising Sunkbn Tog — Compensation. 

Libelant at his own expense and risk ralsed a tug which had sunk in 
26 feet of water in a river, the service requiring tvro weeks' work uight 
and day, and an expendlture of over $1,000. When raised, the tug was 
not in condition for use, and he reealked and repaired her, puttiug her 
in as good condition as before she sunk. She was in imminent danger 
of beeoming a total loss owing to the quicksands and rapld current of 
the river, and the salvage work was ingeniously and skillfuUy done. 
After being raised she was valued at from $4,000 to $8,000. Held, that 
libelant should be awarded one-fourth the proceeds of her sale as salvage 
compensation, besides the expense incurred, and next after that the eost 
of the repairs made, which would be considered as in the nature of a 
continuation of the salvage service, and entitled to rank next as a lien. 

3. Same— Salvage Services — Fuknishing Matekial for Use in Salvage 

Opbbations. 

The mortgagee of a tug which had been wrecked and sunk in a river 
let to the owner two lighters "under hire expressly stipulated," although 
no price was fixed, the intention being to use them in salving the tug. 
They were taken to the wreek and remained in the vicinity four days, but 
nothing was done and no plans made for raising the vessel. After that 
another undertook to raise the vessel, and did so, using one of the light- 
ers, the other being returned. The man in charge of the lighter per- 
formed no service except as watchman. Eeld^ that the mortgagee was 
not a salvor, and that his claim for the hire of his lighter was not entitled 
to rank as a salvage claim. 
B. Maritime Liens — Priobities— Lien for Supplies. 

Liens acquired by virtue of a state statute for supplies furnished a 
vessel during the year prior to her sale in admlralty are entitled to 
equal rank and to be paid pro rata, in the absence of any spécial circum- 
stanees or equities. 

4. Same— Waiver of Lien— Taking Mortgagb to Secure Advancbs. 

The taking of a mortgage on a vessel to secure future advances for 
supplies is not inconsistent with the claiming of a maritime lien eiven 
by statute for supplies subsequently furnished. 

In Admiralty. Libel to recover for salvage services. 
Bryan & Bryan, for libelants. 
Nathans & Sinkler, for respondents. 

BRAWLEY, District Judge. O. R. Craig, master and managing 
owner of the steam tug Thomas Morgan, in May, 1901, entered 
into a written agreement with E. P. Burton & Co., whereby the said 
tug was employed in the towing of logs from the upper branch of 
the Cooper river to the mill of Burton & Co. near the city of Charles- 
ton, and for other towage services, on terms thereby stipulated, 
settlements to be made on the loth day of each month for ail work 

If 1. Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280. 

1Î 3. Maritime liens for supplies and services, see note to The George Dumas, 
15 C. C. A. 679. Maritime liens created by state laws, see note to The 
Electron, 21 0. O. A. 21. 

f4. Waiver and extingulshment of maritime liens, see note to The Ne- 
braska, 17 C. C. A. 102. 
See Maritime Liens, vol. 34, Cent. Dig. S 83. 
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dont' in the previous month, and a short time thereafter entered upon 
such service. On October 11,1901, the owners of the said tug made 
and delivered their promissory note to said Burton & Co., payable 
in one year from the date, and execûted and delivered to Burton & 
Co. a mortgage of the tug Thomas Morgan, which was duly record- 
ed. This note and mortgage was intelided to secure Burton & Co. 
for any advances made to the tug Morgan. While engaged in towing 
some rafts of timber under this contract, the tug Thomas Morgan, 
on January 13, 1903, was sunk in Cooper river in about 26 feet of 
water. On February 10, 1903, Samuel J. Pregnall filed his libel 
in this court for salvage services rendered in raising and saving said 
tug, and for certain repairs made to render her seaworthy after she 
was raised, and in the same libel the libelant demands payment for, 
certain repairs made, materials furnished, and labor performed on the 
said tug in the year 1902; to secure which statutory liens were record- 
ed August 2 and August 27, 1902. Intervening libels were there- 
after filed by E. P. Burton & Co., the Riverside Iron Works, the Con- 
sumers' Coal Company, Thomas Duggan, Frank S. Smith, engineer, 
and E. E. Wehmann, which willbe considered in order, and the tug 
Thornas Morgan was seized and is now in the possession of the mar- 
shal of this court. 

Pregnall commenced work January 19, 1903, prosecuted the same 
continuously night and day, and succeeded in raising her January 31, 
when she was towed to his marine railway in the city of Charleston, 
the tug engaged in towing her pumping at the same time to keep 
her from sinking, and after she was put on the ways she was recalked 
and refastened, whereby, according to the testimony, she was put in 
as good condition as before the sinking. He has filed an account 
of the expenses incurred by him as salvor, amounting to $1,039.35. 
The bill for préservation and restoratipn after she was raised amounts 
to $293.32. The salvage opérations were ingenious. The tug was 
in great danger of being a total loss by reason of the great depth 
of water and swift current and quicksands. There was great risk 
of her filling with sand, which is alive in the swift currents. The 
work was laborious and continuous during nearly two weeks, and, 
as the method adopted was the use of the lifting power of the tides, 
the work was done at night as well as in the day, and, the weather 
being cold, Pregnall, who was loiig past middle life, exposed his 
health to considérable risk. It is doubtful that any other person 
in this port is possessed of the skill, appliances, and ingenuity which 
this salvage service required, and, as he incurred expenses of about 
$1,000, which would hâve been entirely lost if he failed in his efforts, 
he is entitled to an award as a highly meritorious salvor. It is difE- 
cult to ûx a definite sum as compensation, because of doubt as to 
the value of the tug. Owjng to the peculiar and lamentable condi- 
tions now prevailing at this port, nothing is more difiîcult than to 
détermine the real value of any water craft. Witnesses for the libel- 
ant hâve testified that the Morgan is worth $8,000. Counsel for in- 
tervening Hbelants insist that this valuation is grossly excessive, and 
that she is not likely to bring at public sale more than one-half of 
this sum. A decree will be entered allowing Samuel J. Pregnall, 
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libelant, one-fourth of the amount which the tug may brîng at public 
sale. It will also provide for the repayment to him of the sum of. 
$1,039.35, expenses incurred in the salvage service, and next there- 
after, and after the costs and expenses of the court, will be allowed the 
sum of $293.32, the bill for repairs, préservation, and restoration of 
the tug after she was raised, as I am of opinion that the tug when 
raised was not in condition to do any business, and would hâve been 
of little value without such repairs, and that the work of recalking 
and refastening was in the nature of a continuance of the salvage 
service, and should rank next after it. 

Next will be considered the claim of E. P. Burton & Co., who hâve 
filed a libel of intervention wherein they say in the sixth paragraph 
that : 

"The steam tug Thomas Morgan was wrecked and sunk în Cooper river, 
and in such sunk and wrecked condition was liable to become a total losa 
If not Immediately saved and raised; that so great was the depth of the 
water where she was sunk, and so heavy the said steam tug Thomas Morgan, 
that the raising of her required great and continuons power and skill." 

The seventh paragraph of their libel is as follows: 

"That thèse libelants, interveners, at the request of the owner, went to the 
assistance of said steam tug Thomas Morgan, and after eontinued efforts In 
the employment of tugs, pile drivers, Ilghters, tools, ropes, lumber, chains, 
hawsers, and labor of highest skill, eventually succeeded, after many days, 
in saving and raising the said steam tug Thomas Morgan, so wrecked and 
sunk, and enabled her to be brought safely to the port and city of caiarles- 
ton." 

A more grotesque disparity between the services thus postulated 
and what was actually donc by Burton & Co. it would be difficult to 
conceive. The relations between Burton & Co. ,and the tug hâve 
been already stated. They had a mortgage on her, and they hâve 
also filed a statutory lien for supplies advanced under their contract, 
amounting to $1,562.68. Their interest in the tug, therefore, was 
obvions. H. W. Blake, the gênerai manager of Burton & Co., ex- 
amined as a witness in their behalf, testifies that he was approached 
by Craig, the master of the Morgan, on January I4th; "he wanted 
to know if I would hire him our pile driver, and any other lighter 
that we had, to assist in the raising of the Morgan ;" and then follows 
thèse questions and answers : 

"Q. What did ycu tell him? A. I told him that I did not want to do it, 
for the reason that the boats were worth a great deal of money to me, as 
I had arranged to drive some piling in our log pond; and it was only after 
we tried to find other lighters to assist that I consented to hire the lighters 
for the raising of the tug, and then 1 gave instructions to my foreman to take 
the lighters down and stand by them and keep a watch on them, and do 
what he could towards the raising of the Morgan. Q. Did you send the pile 
driver and the lighter to the boat to perform a salvage service, or did you 
send them down under hire to Mr. Craig — look to Mr. Craig for payment of 
that money? À. I sent It down under hire expressly stipulated. Q. What 
priée did he agrée to pay you for that lighter? A. No price agreed at the 
time; I told him that I would put it as cheap as I could." 

Later on, in reply to direct questions from proctors for Burton & 
Co., he said that the' pile driver and the lighters were sent down to, 
perform a salvage service, and that he knew that Craig had nothing. 
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and he looked tp the Morgan for h|is,pay. Craîg, the master of the 
Morgan, testifies, that after bis boatwas sunk he went to Burton & 
Co. and asked them for the use of the lighters, and for the use of 
some timber to put across the lighters, to assist in raising the boat ; 
that they told him he could have.anything he wanted there. As the 
resuit of this negotiation, two lighters belonging to Burton & Co. 
were sent down to the tug; one of them had an engine aboard, and 
had been used as a pile driyer, but was not at that time fully equipped 
as a pile driver. They yrere in charge of one Bean, a man who had 
follovved various avocations, but who at that time, and for the period 
covered by this salvage service, appears clearly, from the prépondér- 
ance of the testimony, to hâve donc no more than serve as a day 
watchman on the lighter, going home to Charleston every night to 
sleep, and leaving a colored man in bis place as night viratchman. 
Thèse lighters in charge of Bean arrived at the wreck on January 
I4th. Bean says that he saved the whistle and some window sash 
that were floating in the watef; that, by cutting away two bundles 
of logs from the raft which the Morgan had been towing at the time 
of the wreck, he prevented the rafts from injuring her; that he put 
a light on the pilot house of the Morgan. On the fourth day, which 
was Saturday, January I7th, he says that he went up the river about 
half a mile, and anchored. On the Monday following Pregnall says 
that he found what is calléd the "pile driver," and the other lighter, 
about a mile and a half up the river, and that, as he needed a lighter 
in the salvage opérations, he took the pile driver lighter down with 
hira to the wreck, and the other lighter was returned to Burton & 
Co. Whatever may be the conclusion as to the nature of the agree- 
ment between Blaïce, the gênerai manager of Burton & Co., and 
Craig, as to the use of thèse lighters, it is clear that no salvage service 
was undertaken or performed from January I4th to January igth, 
unless the salvage of the whistle and of the floating window sash is 
so considered. No efforts were made or plans conceived for the rais- 
ing of the wreck, and on Saturday they left the scène. On Monday, 
January igth, Pregnall, who had been employed for the salvage serv- 
ice, and who had devised the plan and provided the equipment, found 
thèse lighters in the river, he says, a mile and a half from the wreck, 
and, as he could use one of them in the carrying out of his plan, that 
one called the "pile driver" was carried down to the wreck and used 
as a lighter, thé method of opération devised by him requiring a 
lighter on either side of the Morgan, to which could be fastened the 
cfiàins which were carried underneath the Morgan by the diver, and 
the lifting of the wreck was accomplished by the opération of the 
tides". The most crédible witnesses who hâve described this opéra- 
tion hâve testified that the Burton & Co. lighter was used precisely 
in the same way and for the same purpose as was that of the lighter 
hired by Pregnall from Johnson & Co., for which he has paid $54; 
that Burton & Co.'s lighter was not equipped as a pile driver, and 
was not used as such at ail; that there was no engineer or crew 
aboard this lighter, except Bean, who was a day watchman, and a 
colored man, who was a night watchman; that the fîres were lighted 
in the engine aboard the Burton lighter simply for the purpose of 
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warming the men who were aboard. Burton & Co. also furnished 
certain timber which was used in the salvage opérations. They 
claim compensation for 340 feet of wire cable and 300 feet of manila 
rope, for the wages paid to the men aboard the lighters, and for re- 
pairs to the lighter claimed to hâve been injured. The total amount 
of thèse claims is $984.23, of which $460 is for the use of the pile 
driver, 23 days at $20 par day. The claim for the wire cable is 
$76.50. The testimony is that this wire cable was not used in the 
salvage opérations, and that the same is now aboard the tug and 
at their command. The testimony is that the manila rope was not 
used, and that it belonged to the Morgan, and was not the property 
of Burton & Co. at ail. The main question is whether or not Burton 
& Co. rendered any salvage service. The fact that Blake, the gên- 
erai manager of Burton & Co., referred to it as a salvage service, 
does not help to the conclusion, for little value can be attached to 
testimony as to understandings post htem motam. Each party has 
its own viéws as to what took place and the légal obligations that 
arose therefrom. In his direct examination he had testified that he 
had sent down the lighter "under hire expressly stipulated," that "no 
price was agreed upon at the time, but I told him that I would put 
it as cheap as I could." If there had been a contract that the light- 
ers were to be paid for at ail events, either a sum certain or a rea- 
sonable sum, without regard to the success or failure of the efforts 
to raise the tug, such a contract would be clearly inconsistent with 
any claim for salvage, and would fall within the rule stated by Judge 
Blatchford in Squire v. 100 Tons Iron, 22 Fed. Cas. 1017 (No. 13,270). 
Whether the failure to stipulate for a sum certain for the hire, and 
the agreement to put it as cheap as he could, and the looking to the 
tug, when raised, for payment, which it may be fairly understood 
was his expectation takes it out of that rule, is a question of some 
nicety, and requires a considération of the nature of the salvage 
service. Salvage is personal in its primary character, and the in- 
grédients of salvage service, as generally stated, are: 

"First, enterprise In the salvors in going out in tempestuous weather to 
asslst a shlp in dlstress, risking their lives to save llfe and property; sec- 
ondly, the degree of danger and distress from which the property Is rescued; 
thirdly, the degree of labor and sklll undergone and dlsplayed by the salvors; 
fourthly, the time occupied; fifthly, the respective values of the property 
salved and risked. When ail thèse coneur, a large award will be given. 
When none, or searcely any, the compensation can hardly be termed a sal- 
vage compensation, but it Is little more than rémunération pro opère et 
labore." Newson on the Law of Salvage, p. 1. 

To be entitled to salvage rémunération, there must be salvors. 
What was donc by Burton & Co. to put them in that class ? That is 
not their business. Their business is that of sawing lumber. Was 
Blake, their gênerai manager, a salvor in any sensé of the term? 
Clearly not, for the testimony shows that he never went near the 
wreck. Was Beau a salvor? The testimony is overwhelming that 
he devised no plans ; that he had neither the equipment nor the 
knowledge for the conducting of salvage opérations; that thèse 
opérations were conducted and mainly depended for their success 
upon the opération of the tides, night as well as day, and that he 
123 F.— 50 
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always went home at night, leavîng a colored watchman in his place; 
tJiât he: was a mère watchman. It is true that he was the first to 
comè to thè scène of the wreck; that he went iri charge of the light- 
ers which were hired by Burton & Ce. to Craig, the master, to be 
used in furtherânce of some plan whîch had not thén been determined 
for the salyage opérations ; that he left the wreck on Saturday, and 
anchored his lighters a half mile from the wreck, and that Pregnall, 
who had been intrusted with the salvage opération, found him there 
oh Monday, and carried one lighter which he needed down to the 
wreck, dismissing the other, which was never used for any purpose 
in connection with the salvage. I must conclude, therefore, that 
Burton & Co. were not, nor were their agents, in any proper sensé, 
salvors of this wreck ; that their only relation to it was that of hiring 
their lighters and other material to Craig, the master, to be used in 
saving the Morgan, in which they had a large material interest, as 
they were creditors and Henors, whosC claims would be lost if the 
Morgan was not saved. They were probably animated likewise by 
their sympathy for Craig, and such material was furnished under the 
command Qf that instinctive principle of human nature which sug- 
gests the duty of giving succor to the distressed, and, as perform- 
ance of such duty is not enforceable by any légal sanctions, I am in- 
clined to the opinion that they are erïtitled to compensation for the 
use of such material as was actually helpful in the work of salvage, 
as being of the nature of salvage. Their claim seems to be a highly 
meritorious one,- but, having held that they are not salvors, it may 
be questioned whethef siich rémunération should rank with the sal- 
vage claim and hâve priority over other liens. The case has not 
been presented in that aspect, and the authorities cited in behâlf of 
Burton & Co. are not enlightening upon that point. The pressure 
upon my timé hâs not permitted an exhaustive examination of the 
question, and before final distribution of the fund I would prefer 
to hear furthèr argument. The précise question is whether parties 
who furnished to the master material to be used in the work of 
salvage, under an agreement for compensation not fixed, and who 
looked to the salved vessel for payment, are entitled to rémunération 
for the material furnished and the labor employed in connection th^re- 
with, and that such rémunération shall stand upon the same plane 
of priority as like material and labor by the actual salvor. 

The next question is as to the relative priorities of the other liens, 
which, with one or two exceptions to be noted, are for materials ànçl 
supplies furnished to the tug Morgan during the year preceding thé 
disaster. ï hâve already referred to the claim of Pregnall of $293.32 
for the repairs, préservation, and restoration of the tug. The testi- 
mony shows that, after being raised, the Morgan was carried to 
Pregnall's shipyard, the tug towîng her being compelled to pump 
her at the same time to keep her aflpat, and that she was then hauled 
on thé ways àhd recalked and refastened. I hâve already referred 
to this claim as being, in the circumstances, in the nature of a con- 
tinuation of the. salvage service, and therefore entitled to priority 
over the other liens for supplies. It is difïicult to deduce from cbn- 
flicting décisions any invariable riile as to the relative rank of mari- 
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time liens. The ruie as to priority which prevails in courts of law, 
and which is expressed in the maxim, "Qui prior est tempore, por- 
tior est jure," has no application. The converse is often the rule, 
for liens which are in the nature of rewards for benefîts done, gen- 
erally rank against the fund in the inverse order of their attachment 
on the res, for the thing which is the subject of ail the liens ought 
to pay first those who in the highest degree hâve contributed to its 
safety and préservation. This claim of Pregnall for work done and 
material furnished in the recalking and refastening of the vessel was 
essential to its préservation and restored its usefulness, so that it be- 
came available for the satisfaction of ail the other hens, and there- 
fore it is entitled to rank next after the salvage claim. The case dif- 
fers somewhat from the Ft. Wayne Fédéral Case No. 3,012, in that 
hère the vessel was in her home port, while in the other the repairs 
were necessary in order to enable her to reach her home port; but 
the principle is the same. The repairs seem to hâve been absolutely 
necessary to her préservation and usefulness. 

AU the other liens, it seems to me, should stand upon the same 
plane. They are for supplies furnished during the year preceding 
the disaster, and the lien is claimed under the state statute. In the 
absence of any spécial circumstances or equities, none of them having 
added anything to the value of the vessel, or increased the fund which 
will be realized from the sale, the fund to which they are entitled will 
be distributed pro rata among them. 

The lien of Burton & Co. of $1,562.65 for supplies is objected to 
because they took a mortgage to secure advances on October 11, 
190I ; and it is claimed that this mortgage, which was given for the 
purpose of covering future advances, is inconsistent with the lien 
which they claim under the statute. Grant v. Strong, 18 Wall. 623, 
21 L. Ed. 85g, is reHed upon to support this objection. In that case 
Strong fîled a bill in equity to establish a mechanic's lien for the sum 
of $1,547, and the proof showed an agreement between Grant, 
who was building 16 houses and had employed Strong to do the 
brickwork thereon, that Strong should take one of the houses, the 
price of which was fixed, in payraent for his work ; and the court held 
that the acceptance and reliance by Strong on another and very dif- 
férent security for the payment for his work was inconsistent with the 
idea of a mechanic's lien, and that no such lien ever attached in 
the case. The other case cited, McMurray v. Brown, 91 U. S. 257, 
23 L,. Ed. 321, likewise related to a mechanic's lien, and only goes to 
the extent of holding that lien laws do not in gênerai create a lien 
in tavor of a materialman who has accepted in full a différent security 
at the time the contract or agreement was made, such a security 
being regarded as inconsistent with the intent of the parties that a 
mechanic's lien should be claimed by the party furnishing building 
materials; but, if the owner has not fulfilled his contract by paying 
in the manner stipulated, the mechanic is entitled to his lien. A 
mortgage is not a lien under the maritime law, and I am of opinion 
that the taking of the mortgage by Burton & Co., in the circum- 
stances, is not a waiver of the lien which the statute gives; that 
what was actually done in this case is not inconsistent with the inten- 
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tion to obtain and hold the lien which the law créâtes in favor of one 
who advances supplies to the master. The case would be différent 
if a distinct and independertt security had been taken, and it is thus 
dîstinguishable from'Grant v. Strong and McMurray v. Brown. The 
amount due Burton & Co. is disputed. Their claim is for $1,562.65. 
On behalf of Craig, the master, it is contended that the tug Morgan 
is entitled to freight and towage earnings to the amount of $611.55 
more than is credited on the books of E. P. Burton & Co., and this 
is supported by Craig's mémorandum book. An inspection of this 
book does not satisfy me that it is a book of original entries, but, as 
Burton & Co. hâve not produced any books of original entry, I am 
not able to décide which account is correct, and therefore divide the 
amount, and allow the lien of Burton & Co. for $1,256.87. 

In accordance with this opinion, a decree will be entered directing 
the sale of the tug Thomas Morgan, and the distribution of the pro- 
ceeds, after the payment of costs, as follows : (i) To Samuel J. 
Pregnall for expenses incurred in the salvage opérations, $1,039. 
(2) To Samuel J. Pregnall 25 per cent, of the amount reaUzed at the 
sale, as compensation for his salvage services. (3) To E. P. Burton 
& Co. such an amount as may hereafter be determined to be proper 
rémunération for the use of their lighter and other material in the 
salvage opérations, including therein the amounts paid by them as 
wages to their employés who were in charge of said lighter, and any 
amounts paid out by them for material used in the salvage opéra- 
tions, in case it should be determined that such claims are entitled 
to rank with the claim for salvage. (4) To Frank S. Smith, engineer, 
the sum of $75 for wages due. (5) To S. J. Pregnall the sum of 
$293.32, the amount adjudged to be due for work doUe and materials 
furnished in the repairs and préservation of the Thomas Morgan 
after the Morgan was raised. (6) The remainder of the purchase 
money, after the payment of the above-mentioned prior liens, to be 
distributed pro rata between the libelant Pregnall on his two liens 
set forth in the libel, and the intervening libelants who hâve filed 
their liens for supplies under the state statute, including therein 
the claim of Thomas Duggan for $19.12 for supplies furnished in 
January, 1903. This lien was not recorded, but as the libel was fîled 
February loth, before the expiration of the 90 days within which 
it could hâve been recorded, it does not seem that any recording of 
it was necessary. The object of such record is to give notice. • The 
suit in rem was notice to ail the world. 

(June 29, 1903.) 

In the opinion filed June 12, 1903, it was held that Burton & Co. 
were not salvors, nor entitled to salvage rémunération ; but the ques- 
tion was reserved whether they were entitled to compensation for 
the use of their lighter and other material hired to Craig and used 
in the salvage opération, and whether the compensation to be allowed 
for the use of such material should stand upon the same plane of 
priority as like material furnished by the actual salvor, and take rank 
overthe other liens. 

I hâve heard argument upon this point, but no authority has been 
cited, nor in the pressure of other duties hâve I been able to find any, 
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which would seem to authorize the putting of this claim ahead of 
other liens, and upon the footing of salvage. Owners of salving ves- 
sels, who rarely navigate their own ships, and are generally ignorant 
of the transaction, are entitled to compensation for the use of their 
vessels, and to a considération for any actual loss or risk to their 
property encountered in the service, but they are so entitled because 
their agent, the master, has performed a salvage service. The right 
to rémunération for use of the equipments is an incident to the salvage 
service, and personal service is always a primary condition of a valid 
claim to salvage. It would not be the less a salvage service if it is 
performed with only a small degree of skill, for in the infinité di- 
versity of circumstances there are infinité varieties of merit, of serv- 
ices, and of périls ; and, as the reward in any case must dépend upon 
the just estimate of the circumstances of that particular case, the 
court would not withhold compensation from one who has donc his 
share of the work with but a small degree of skill and labor, be- 
cause another with whom he has co-operated, or under whom he has 
worked, is entitled to a larger compensation, because he has dis- 
played a higher degree of skill, greater ingenuity, and greater efifi- 
ciency. It would not therefore follow that Burton & Co. would 
not be entitled to salvage rémunération because their agent, as com- 
pared with Pregnall, is a man of small skill. That he slept in his 
bed at night when Pregnall was at work would be a circumstance 
which naturally would be taken into considération by the court in es- 
timating the value of his services, but if he was a salvor in any true 
sensé he would be entitled to rémunération as such, and, as such, 
the right to rémunération for the use of the equipment furnished 
by Burton & Co. would follow as an incident, but as I hâve already 
held that Beau was not a salvor in any true sensé, that he was merely 
the watchman employed by Burton & Co. to look after the lighter 
which they had hired to Craig, I can fînd no principle upon which I 
can base a ruling that Burton & Co. are entitled to rémunération for 
the use of their equipment in the nature of salvage. 

It therefore follows that the claim for the hire of the equipment, 
etc., cannot be allowed as a salvage claim. 



TIFT et al. v. SOUTHERN RT. CO. et al. 
(Circuit Court, S. D. Géorgie, W. T>. July 16, 1903.) 

1. CoMMON Carriebs—Duties— Discrimination. 

By the common law a common carrier was obliged to carry for ail 
without UDjust or unreasonable discrimination either in charges or in 
the facilitles for actual transportation. 

2. Samb— Interstate Commerce. 

The act to regulate Interstate commerce (Act Feb. 4, 1887, c. 104, 24 
Stat. 379 [U. g. Comp. St. 1901, p. 3154]), In so far as It inhibits carriers 
from the Imposition of unjust or unreasonable rates, Is an express adop- 
tion by the national législature of the principles of the commou law on 
thls topic. 
8. Same — Spécial Remédies. 

The spécial remédies afCorded by thls enactment were intended to sup- 
plément, ant not to supplant, the existing remédies. 
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4. SaME— JURISDICTION. 

The Jurisdietlon to enjoln unreasonable rates Is based upon the fact 
that tlie siibject-inatter of the euît Is a rlght asserted under the act of 
Oongress. 
6. Same— iNjnNCTiON. 

It bas long been the practice of courts of equity to grant Injunction 
against extortionate charges and unjust discriminations in the business 
of common carriage. 

6. SaME— MULTIPLICITY DP SDITS. 

When It appears that a large number of complainants hâve* identlcal 
claims of right relative to the same subject-matter against a large num- 
ber of défendants, publie corporations, who are alleged to be in a com- 
bination to infllct on each and every complainant a common and simul- 
taneous wrong, equity jurisdietlon to avold a multlpliclty of suits will be 
malntalned. 

7. Same— Injunction. 

When a controversy between the parties relative to transportatlon 
rates Is pendlng before the Interstate Commerce Commission, and no 
Irréparable Injury seems threatened, a court of equity, in advance of the 
action of the commission, wIU not ordlnarily enjoin the enforcement of 
such rates. 
(Syllabus by the Court) 

In Equity. 

W. D. EUis, W. A. Wimbish, and J. F. Boatwright, for complain- 
ants. 

Ed Baxter, J. J. Spalding, W. E. Kay, A. S. Erwin, E. T. Brown, 
and W. P. Hill, for respondents. 

SPEER, District Judge. This suit was brought by a large num- 
ber of parties who are engaged in the manufacture of Georgia pine 
lumber. They term themselves members of the Georgia Sawmill 
Association. They sue as members of that association, and also in 
their separate or individual capacities. The suit is brought against 
the Southeastern Freight Association and against a number of rail- 
roads who are members thereof. Its purpose is to enjoin the de- 
fendants from enforcing an increase of two cents a hundred pounds 
in the freight rate on yellow pine lumber shipped from points in 
Georgia to Chattanooga and to Ohio river points and beyond. AU 
of the complainants will be directly aflfected by the increased rate. 
Ail of the railway companies who are défendants, and the South- 
eastern Freight Association, which represents them ail, hâve a direct 
interest in the resuit of the litigation. 

It is alleged that the members of the Georgia Sawmill Associa- 
tion hâve values invested in their business of about $10,000,000. The 
value of the annual output is estimated at $7,000,000, and of this out- 
put a proportion amounting to not less than $2,500,000 in value is 
annually shipped to the Western points which will be affected by 
the proposed increase in rates. It is estimated that the increase of 
two cents a hundred pounds will amount to an aggregate of from 
$180,000 to $200,000 per annum in freight charges. It is alleged 
that this increase of rates is not only unjust and unreasonable, but 

15. See Carriers, vol. 27, Cent. DIg. §§ 24, 27; Injunction, vol. 27, Cent 
DIg. § 141. 
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will be destructive of the business of complainants in the Western 
market which they now supply with the product of their mills. Gen- 
erally speaking, they insist that with the large additional burden im- 
posed by the increase they will be unable to compete with dealers 
in fir, cedar, and the like, shipped to the same territory from the 
Pacific Slope. The increase is alleged to be so unreasonable as to 
violate the principles of the common law controlling the business of 
common carriers, which forbid unreasonable charges, and also viola- 
tive of section i of the interstate commerce act (Act Feb. 4, 1887, 
c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]). It is charged 
to be the resuit of a combination and concerted action on the part 
of the défendant carriers, acting through the Southeastern Freight 
Association, which is alleged to be an irresponsible médium. This 
association is also charged to be an illégal combination or conspiracy 
in restraint of interstate trade, and in violation of the Sherman anti- 
trust act (Act July 2, 1890, g. 647, 26 Stat. 20g [U. S. Comp. St. 1901, 
p. 3200]). The bill prays that the défendants be enjoined from put- 
ting into efïect the proposed increased rate, and also that existing 
rates be declared unjust and unreasonable in so far as they discrimi- 
nate against yellow pine lumber in favor of other products, or against 
Georgia points in favor of other localities, and also in so far as they 
impose upon the complainants the burden of equipping cars at the 
expense of the shipper; that the Southeastern Freight Association 
be declared an illégal combination in restraint of interstate trade, 
and that the défendants be enjoined from continuing such illégal com- 
bination through that association in so far ,as concerns the rights 
and interests of the complainants. 

A temporary injunction having been originally granted, and a rule 
nisi issued for the défendants to show cause why it should not be made 
permanent, a full hearing was had on the response to that rule. De- 
murrers to the bill for want of jurisdiction in the court as a court of 
equity and as a court of the United States were argued as a part of 
the hearing, and were overruled. The court maintained its jurisdic- 
tion to grant the relief sbught in case it should be made to appear that 
the contention of complainants was meritorious. 

The considérations submitted on the présent hearing against this 
finding hâve not had the efïect to change the opinion of the court 
as to the correctness of its conclusion. It has been from time im- 
mémorial a basic obligation of a common carrier to receive and 
transport ail goods ofïered upon receiving reasonable compensation. 
It follows that unreasonable charges for common carriage may not 
be lawfuUy enforced. The différence in the obligation of a common 
carrier and that of a private individual is that the former has under- 
taken a duty to the public. Having undertaken that duty, it was 
settled by the common law that the common carrier must carry for 
ail, to the extent of his capacity, without unjust or unreasonable dis- 
crimination either in charges or in the facilities for actual transporta- 
tion. Atchison, etc., R. Co. v. Denver, etc., R. R. Co., iio U. S. 
667, 4 Sup. Ct. 185, 28 L. Ed. 291; Interstate Commerce Com. v. 
Cincinnati, etc., R. Co., 167 U. S. 479, 17 Sup. Ct. 896, 42 L. Ed. 243. 
If this was true at common law, how much stronger is the obligation 
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upon those vast public corporations of modem times, which, in con- 
sidération of vàluable franchises granted by the public, are engaged 
in the stupendous business of transporting freight and passengers. 
So universal is the reliance of the public upon thèse instrumentalities 
of modem commerce that their opération is indispensable to the very 
existencç.of our modem social life. So fully is this recognized that 
the States hâve attempted their régulation through state railroad com- 
missions, and the government of the United States, through the In- 
terstate Commerce Commission, has sought to regulate the commerce 
betweèn the states. This act of Congress, in so far as it inhibits 
carriers froih the imposition of unjust and unreasonable rates, is an 
express adoption by the national législature of the principles of the 
common law on this topic. 4 Thompson's Corporations, § 5547. 
Said Mr. Justice Brewer for the Suprême Court in Interstate Com- 
merce Commission V. Cincinnati, etc., R. Co., 167 U. S. 479, 17 Sup. 
Ct. 896, 42 L. Ed. 243 (after stating that there were three courses 
open to Congress in regard to abuses of railroad companies in regard 
to interstate transportation) : 

"Congress mlght itself prescrlbe the rates; or It might commit to some 
subordinate tribunal this duty; or It mlght leave with the companies the 
right to flx rates, subject to régulations and restrictions, as well as to that 
rule whlch 18 as old as the existence of common carriers, to wit, that rates 
must be reasonable." 

It is obvious that Congress adopted the method last mentioned. 
It thus created no new right in the shipper, but, by embodying his 
right by the common law in a law of the United States, Congress en- 
abled him, in case of controversy, to apply for relief to a court having 
jurisdiction of controversies arising under the Constitution and laws 
of the United States. Clearly enough, the shipper of whom an un- 
reasonable charge was exacted, had the right to appeal to a court for 
relief before the interstate commerce law was enacted. In Chicago, 
etc., R. Co. V. Osborne, 52 Fed. 912, 3 C. C. A. 347, Mr. Justice 
Brewer remarks, "He who feit aggrieved by a charge could always in- 
voke the aid of the courts to protect himself against it." It is diffi- 
cult to accept the argument that the interstate commerce act was in- 
tended to deprive the shipper of this right. The act was drawn with 
the broad purpose to facilitate interstate commerce and to restrict 
the arbitrary exercise of power by common carriers. It afïorded 
spécial remédies for this purpose, but thèse appear to us to hâve been 
intended to supplément, and not to supplant, the remédies which the 
citizen already enjoyed. This view is borne out by section 22 of the 
interstate commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 387 [U. 
S. Comp. St. 1901, p. 3170]), which expressly préserves existing 
remédies, and by section 10 of Act March 2, 1889, c. 382, 25 Stat. 862 
[U. S. Comp. St. 1901, p. 3172], which created the remedy by man- 
damus, and declared that it shall be cumulative only. This topic was 
discussed by Judge Hammond in the case of Little Rock, etc., R. 
Co. v. E. T., etc., R. Co. (C. C.) 47 Fed. 771. There the opinion 
of the learned judge is an explicit affirmance of this view. Cognate 
questions were passed upon in the following cases : U. S. v. Union 
Pac. R. Co., 160 U. S. I, 16 Sup. Ct. 190, 40 L. Ed. 319; Kentucky & 
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Ind. Bridge Co. v. L. & N. R. Co. (C. C.) 37 Fed. 615, 2 I,. R. A. 
289; Chicago, etc., R. Co. v. Burlington, etc., R. Co. (C. C.) 34 Fed. 
481 ; U. S. V. Missouri Pac. R. Co. (C. C.) 65 Fed. 903. From none 
of thèse cases is authority for the contrary view deducible. This 
being true, the diverse citizenship of the parties is not essential to 
jurisdiction. The jurisdiction is immovably based upon the fact that 
the subject-matter of the suit is a right claimed under the act of Con- 
gress known as the "Interstate Commerce Act," with its amend- 
ments. A lucid, and what seems conclusive, expression on this sub- 
ject is that of Circuit Judge Taft in Toledo, etc., R. R. Co. v. Pa. 
Co. (C. C.) 54 Fed. 730, 19 L. R. A. 387 : 

"It is immaterial," said the learned judge, "what rights the complalnant 
would hâve had before the passage of the interstate commerce law. It is 
suflBcient that Congress, In the constitutiona! exercise of power, has given 
the positive sanction of fédéral law to the rights secured in the statute, and 
any case Involving the enforcement of those rights is a case arising under the 
laws of the United States." 

And said Chief Justice Marshall in Osborn v. Bank, 9 Wheat. 738, 
6 L. Ed. 204: 

"We think, then, that when a question to which the judicial power of the 
Union Is extended by the Constitution forms an ingrédient of the original 
cause, it is in the power of Congress to give the Circuit Courts jurisdiction 
■of that cause, although other questions of fact or law may be involved in It." 

See, also, Kentucky & Ind. Bridge Co. v. L. & N. R. Co. (C. C.) 
Zy Fed. 567-615; Ex parte Lennon, 64 Fed. 320, 12 C. C. À. 134, 
and the same case, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. iiio. 
In the latter case the opinion was rendered by Mr. Justice Brown, 
and that learned jurist quotes with approval from Tennessee v. Davis, 
100 U. S. 257, 264, 25 L. Ed. 648, as follows : 

"Cases arising under the laws of the United States are such as grow out 
of the législation of Congress, whether they constitute the right or privilège, 
or clalm or protection, or défense of the party, in whole or in part, by whom 
they are asserted." 

See, also, Oregon Short Line v. North. Pac. (C. C.) 51 Fed. 465 ; 
Allen & Lewis v. Oregon, etc., Co. (C. C.) 98 Fed. 16; De Bary 
Baya Merchants' Line v. Jacksonville, etc., R. Co. (C. C.) 40 Fed. 
392 ; Louisville, etc., R. Co. v. Behlmer, 175 U. S. 648, 20 Sup. Ct. 
209, 44 L. Ed. 309; Central Stock Yards Co. v. Louisville, etc., R. 
Co., 118 Fed. 113, 55 C. C. A. 63; Augusta, etc., R. Co. v. Wrights- 
ville, etc., R. R. Co. (C. C.) 74 Fed. 522 (décision at Qrcuit by Judges 
Pardee and Speer) ; Oregon, etc., R. Co. v. Northern Pacific R. Co., 
61 Fed. 158, 9 C. C. A. 409; Chicago, etc., R. Co. v. Burlington, 
etc., R. Co. (C. C.) 34 Fed. 481. 

Then it is clear that the court of the United States has jurisdic- 
tion as such of this question arising under the Constitution and laws 
of the United States. It is equally clear that the court sitting in equity 
has jurisdiction to grant the spécifie relief prayed. It has long been 
the practice of courts of equity to grant injunction against extortion- 
ate charges and unjust discriminations. Menacho v. Ward (C. C.) 
27 Fed. 529; Southern Express Co. v. Memphis, etc., R. Co. (C. C.) 
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8 Fed. 799, aflSrmed (C. C.) lo Fed. 210; Coe v. L,ouîsviIle, etc., R. 
Co. (C C.) 3 Fed. 775. 

It is, however, insisted that this power of the court cannot be exer- 
cised until the Interstate Commerce Commission has acted, but that 
commission is expressly denied the power of injunction, or any judi- 
cial power. This, it has been conclusively held, remains with the 
courts. Interstate Commerce Com. v. C, N. O. & T. P. R. Co., 
167 U. S. 479, 17 Sup. Ct. 896, 42 h. Ed. 243. How, then, can it be 
said that the original and plena,ry power of the court of equity in such 
matters rnust be postponed to await the action of the Interstate Com- 
merce Commission? It is true that the statute regulating interstate 
commerce permits a resort to the common-law action for damages 
for violation,,pf its provisions, and it is urged that this remedy is ex- 
clusive. This does not foUow. In the nature of things, there must 
be a vast variety of controversies in which the remedy at law on an 
action brought by the individual wronged is utterly inadéquate to af- 
ford relief either to the individual or to multitudes who are in similar 
case with him. It is often in the power of a railroad company to 
greatly injure or wholly destroy one's business, or a gênerai business 
of a particular class. In such case injunction would be the appro- 
priate remedy. So an injunction is granted to prevent illégal dis- 
criminations snd illégal exactions in excess of rates fîxed by law. 
This is upon the ground, in part, that, the in jury being a constantly 
recurring one, there is no adéquate remedy at law. i High on Injunc. 
§ 616; Rbgers toc. Wks. v. Erie Ry. Co., 20 N. J. Eq. 379. A 
discrimination based upon the larger business donc by the favored 
shipper will be enjoined upon the groilhd of preventing a multiplicity 
of suits. I High on Injunc. § 621. It may safely be declared that a 
législature will hever be presumed to hâve denied by implication those 
gênerai powers of a court of equity which hâve been ingrafted in our 
jurisprudence for "the corrections of that wherein the law (by reason 
of its universality) is déficient." Bécause one spécial remedy has 
been afïorded, it does not follow that the gênerai powers of equity 
are annulled. In the case of U. S. v. Union Pac. R. Co., 160 U. S. 
I, 16 Sup. Ct. 190, 40 L. Ed. 319, it was held that an act of Congress 
which imposed certain duties upon ail railroads and . telegraph com- 
panies to which the United States had granted a subsidy, although 
giving a spécial remedy by mandamus, did not deny to the United 
States the remedy which could be attained by a bill in equity. And 
the court there announced the gênerai doctrine : 

"It Is not enough that there is a remedy at law. It must be plain and adé- 
quate, or, in other words, as practical and efficient to the ends of justice and 
Its prompt administration as the remedy in equity." 

See, also, Watson v. Sutherland, 72 U. S. (5 Wall.) 74, 79, 18 L. 
Ed. 580; Oelrichs v. Spain, 82 U. S. (15 Wall.) 211, 228, 21 L. Ed. 
43. The last authority supports the proposition that, where a direct 
proceeding in equity will save time, expense, and a multiplicity of 
suits, and settle finally the rights of ail concerned in one litigation, 
the court will entertain jurisdiction. In Scofield v. Lake Shore, etc., 
R. Co., 43 Ohio St. 571, 3 N. E. 907, 54 Am. Rep. 846, which was an 
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application for injunction against a railroad to prevent unjust dis- 
crimination in freight rates, the court said: 

"We thlnk the authorities abundantly show that in a case Uke the one at 
bar the plaintiff can seek relief by Injunction, and that Is an appropriate 
mode to détermine the rights of the parties hère, wlthout first resorting to 
an action at law. The plalntlffs hâve a manufacturlng capacity of 150,000 
barrels per year. Shall they be compelled to brlng a separate action for each 
car load? We think that plalntlffs hâve a clear and undoubted right to 
corne Into a court of equlty and hâve the rights of the parties determined In 
a single action." 

See, also, Butchers', etc., Stock Yards Co. v. Louisville, etc., R. 
Co., 67 Fed. 35, 14 C. C. A. 290. 

A case of spécial value, decided at circuit by Judge McCrary, is 
that of Southern Express Co. v. Memphis, etc., R. Co., 8 Fed. 799. 
In this case an injunction by the express company against the défend- 
ant inhibiting the latter from charging more than fair and reasonable 
rates was granted. Again, in Chicago, etc., R. Co. v. Minn., 134 U. S. 
418, 10 Sup. Ct. 702, 33 L. Ed. 970, the late Mr. Justice Miller, con- 
curring in the opinion of the court, remarks : 

"The proper, If not the only mode of judiclal relief against the tarifC of 
rates established by the Législature or by its commission Is by a bill In 
chancery asserting Its unreasonable character and its conflict with the Con- 
stitution of the United States, and asklng a decree of court forbidding the 
corporation from exacting such tare as excessive, or establishing its right 
to collect the rates as belng within the Umits of a just compensation for the 
service rendered." 

It is scarcely necessary to cite authorities in support of the proposi- 
tion that the question of reasonableness of the rate charged for trans- 
portation by a railroad company is pecuHarly a question for judicial 
investigation and décision. The following authorities, however, will 
be instructive: Chicago, etc., R. Co. v. Minnesota, 134 U. S. 418, 
10 Sup. Ct. 462, 33 L. Ed. 970; U. S. v. Missouri Pac. R. Co. (C. 
C.) 65 Fed. 903; Interstate Commerce Com. v. Western, etc., R. 
Co. (C. C.) 88 Fed. 186. 

It is equally clear that in this case the court has jurisdiction, in 
order to avoid a multiplicity of suits. It would be a reflection upon 
American jurisprudence if such a multitude of complainants, who hâve 
identical claims of right relative to the same subject-matter against a 
multitude of défendants, ail of whom are public corporations, who are 
alleged to be in a combination to inflict a common and simultaneous 
wrong on each and every complainant, should be driven to the cost and 
expense of maintaining separate actions at law for each instance of 
such alleged wrong. With the same show of reason it might be in- 
sisted that each shipper should be driven to his separate protest 
against such rates before the Interstate Commerce Commission. 
Modem jurisprudence would not tolerate methods so fraught with 
ruinons expense, harrassing and destructive delay. 

It follows from thèse considérations that complainants' bill is prop- 
erly before the court, and must be maintained to adjust the rights of 
the contending parties as they are finally to be ascertained. What 
those rights are in the présent condition of the record may not be 
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readily discerned. This is the second hearing of this cause. On 
the former hearing, after full argument, the court dissolved the tem- 
porary restraining order which enjoined the respondents from en- 
forcing the ratfes complained of, and in its decree used this language : 

"In case the respondents shall enforce the rates complained of, and the 
complalnants shall make proper application to the Interstate Commerce Com- 
mission to redress their alleged grievances, the court will entertain a renewed 
application on the record as made and such appropriate additions thereto as 
mày be proposed by either party, enjoining the enforcement of such rates 
pendlng the investigation hy the commission, unless otherwise dissolved; 
and on présentation to the court of the report of the commission such other 
action will be taken as will be conformable to law and the principles of 
equlty." 

Since then the respondents hâve enforced the rates which consti- 
tute the alleged grievance of the complainants. The complainants, 
it appears, hâve appealed to the commission, but the commission has 
not as yet taken action on such complaint. It is probable that this 
action will not be long delayed. It is probable that counsel in the 
cause will soon be enàbled to présent to the court the report of the 
commission. It is certain that this report will be of the utmost value 
for the proper détermination of the important matter in controversy. 
In the meantime it does not appear that the injùry complainants will 
sustain will be irréparable. The respondents are ail solvent — prob- 
ably ail of them highly prosperous — railway corporations. It will be 
easily compétent for the complainants to keep careful account of ail 
the charges claimed to be unreasonable and excessive exacted by the 
défendants on shipments of lumber to the Western territory described 
in the bill. If their contention shall be maintained, it will be compé- 
tent for the court in its final decree to direct the respondents, or 
either of them, to make restitution of sums thus exacted. Indeed, 
the learned spécial counsel for the respondents, by his statement made 
in judicio, binds his clients to promptly repay to the complainants 
ail such sums in case they shall fînally prevail. Nor is it likely that 
in the interval which shall remain before the commission will act 
there will ensue any serions impairment of the business of complain- 
ants, or either of them. It is easily conceivable that a case or cases 
of this gênerai character might be presented on which it would seem 
obligatory on the court to grant an immédiate injunction. Such in- 
junctions, however, should not be granted save in case of grave and 
compelling exigency. Judicial action should be ever conservative, 
and rarely is such conservatism more plainly required than when the 
vast commercial opérations involved in interstate transportation will 
be arrested or disturbed. In this case the duty to grant the extraor- 
dinary order sought does not now seem imperative. The court, there- 
fore, in view of the record and of the considérations mentioned, will 
withhold further judicial action upon the application until properly 
apprised of the action of the Interstate Commerce Commission. 
When we shall hâve received the valuable assistance in the perform- 
ance of the grave duty before us which must be expected from the 
conclusions of that authoritative and eminent body, such other and 
further action will be taken on this application as the law and the 
principles cf equity will seem to direct. 
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FERNALD v. TOWN OF GILMAN. 
(Circuit Court, S. D. lowa, Central Division. June 25, 1903.) 

No. 3,685. 

1. Municipal Bonds— Validitt—Effect op Erronkous Récital. 

An erroneous récital in municipal bonds that they were issued under 
a certain législative act, which did not in tact authorize their issuance, 
Is mère surplusage, and does not render the bonds invalid. 

2. SaME— POWERS OP TowN. 

An incorporated town In lowa, having power to become indebted for 
varions purposes, which borrowed money for a lawful corporate use, had 
power to issue an évidence of its indebtedness, and where it issued to the 
lender its negotiable bonds therefor, on which it paid interest until their 
maturity, it is liable on such bonds in the hands of the lender or his as- 
signée for the amount so borrowed, whether or not it had statutory power 
to issue negotiable obligations. 

6. Statutb op Fkauds— Contract kot to s^- Perfoiîmed within One Ykae. 
A paroi contract by which a town borrowed money and agreed to re- 
pay it at the end of 10 years is not void under the lowa statute of frauds, 
as construed by its Suprême Court, on the ground that it was not to be 
performed within one year, when it was to be performed by the lender 
on his part at once, and was performed by his paying over the money. 

4. Municipal Corporations — Liabii,ity pok Borrowed Money— Invalidity op 
Bonds. 

One who in good faith lent money to a town to be used for a corporate 
purpose, taking its bonds therefor, is entitled to recover, in an action for 
money had and received, where the bonds are void for want of power iu 
the town to issue the same. 

At Law. On demurrer to pétition. 

C. M. Waterman and J. R. Lane, for plaintiff. 
Thomas A. Cheshire and J. P. Lyman, for défendant. 

McPHERSON, District Judge. The plaintiff is a citizen of Flori 
da. The défendant is a citizen of lowa, being a municipal corporation, 
an incorporated town, with the powers and responsibilities of such, 
under the laws of the state. 

The pétition, with an amendment, recites in seven counts the fol- 
lowing facts: The first count déclares that July i, 1888, the défend- 
ant executed and delivered to one William H. Fernald, for value 
received, its written obligation, with interest at 7 per cent., payable 
annually. The following is a copy of the obligation : 

"No. 1. State of lowa. . $500.00. 

"Incorporated Town of GUman, County of Marshall, 
"For value received, promises to pay to William H. Fernald, or order, at 
the Bank of Gilman, Son & Oo., New York City, on the first day of July 
1898, the sum of 

"Five Hundred Dollars, 

with interest at seven per cent per annum, payable semi-annually, on the first 
day of January and July in each year, on présentation and surrender of the 
interest coupon hereto annexed. 

"This bond is issued by the incorporated town of Gilman, in accordance 
with the provisions of chapter 121 of the Acts of the SIxteenth General As- 



1Î 4. See Municipal Corporations, vol. 36, Cent. Dig, § 1992. 
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ssembly of lowa [Laws 1876, p. 109], and an ordcr of the Town Council on 
the seventh day of May 1888. 

"In testlmony -whereof, the Incorporated Town of Gilman, by Its Town 
Couneil bas caùsed this bond to be signed by its Mayor and eountersigned 
by the City Clerk, this tirst day of July 1888. 

"J. A. Ward, Clerk. S. G. Seager, Mayor." 

"Bond No. 1. $17.50. 

"The Incorporated town of Gilman, lowa, on the Ist, day of July 1898, 
will pay to the bearer Seventeen Dollairs and Mfty Cents for six montbs' in- 
terest on this bond. S. G. Seager, Mayor. 

"J. A. ward, Clerk." 

Afterwards plaintiff became the owner thereof, by virtue of the fol- 
lowing indorsement on the back thereof: 

"For value recelved I hereby sell, assign, transfer and set over to Louis 
P. Fernald, or order wlthin bond and ail clalms I may hâve for money due 
me from the town of Gilman, lowa. William H. Fernald." 

Plaintiflf asks judgment for the principal, with interest from Janu- 
ary i, 1898, aggregating $675. 

Counts 2, 3, 4, and 5 are on bonds in like form, with Uke indorse- 
ments. Coîint 6 allèges that July i, 1888, William H. Fernald ad- 
vanced and paid to the défendant, at its spécial instance and request, 
the sum of $2,500, with the mutual understanding and agreement 
with the mayor and council of défendant that said money was to be 
repaid to Fernald with interest, on demand, any time after July i, 
1898, which demand has been made, and which claim has been duly 
assigned to plaintiff. 

Plaintiflf présents count 7 by an amendment, alleging that July i, 
1888, William H. Fernald purchased from défendant five bonds of 
$500 each, issued by the défendant, and he paid therefor $2,500 in 
money, which money was received by the défendant and used for 
municipal purposes, and is still kept and retained by it. Copies of 
the bonds are annexed (being the same bonds as pleaded in the first 
five counts). After said bonds were so sold and delivered to William 
H. Fernald, the town of Gilman recognized and treated them as valid 
municipal obligations, and regularly paid the interest thereon, as 
therein provided, up to July i, 1898, when the bonds, as well as the 
last interest coupons, matured. And up to said date of July i, 1898, 
by no act or expression of the said municipality, or its ofîicers, rep- 
résentatives, or inhabitants, had plaintiff, or his assignor, William H. 
Fernald, been given any reason to believe, nor did they nor either of 
them believe, that the obligation purporting to be incurred by said mu- 
nicipality, by the terms of said bonds and each of them, would not be 
kept and performed fuUy and to the letter by the said town. On the 
day the bonds matured (July i, 1898) the défendant refused to pay 
said bonds or either of them, or the interest thereon, and still refuses 
to pay them or any part thereof, àlthough demand has been made, 
and the défendant, and its officers and constituted authorities, for the 
first time made, and still make, the claim that said bonds and cou- 
pons are invalid and void; Thereafter said bonds and the money paid 
therefor were assigned to plaintiff. The claim in this count is for the 
same money, based on the same transaction, as set out in count 6 of 
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the original pétition. The prayer is for a judgment for $2,500, with 
6 per cent, interest from July i, 1898, and costs. 

The défendant has demurred to the first five counts of the pétition, 
on the grounds : That it appears from the terms of the bonds they 
were issued pursuant to a certain statute of lowa, which does not 
confer such authority upon a town ; that when the bonds were issued 
the défendant did not hâve the power to issue negotiable bonds, and 
the attempt to do so was ultra vires and void. The défendant de- 
murs to count 6, for the reason that the mayor and council had no 
authority to enter into such verbal agreement for money thus ad- 
vanced to défendant ; that such agreement of défendant is void, and 
it cannot be held liable thereon; that the défendant could not be 
holden on a verbal agreement to be performed July i, 1898, 10 years 
after the agreement was made; that the alleged assignment did not 
transfer to plaintiflf the said claim ; that the alleged verbal agreement 
was not to be performed within one year, and therefore it falls within 
the lowa statute of frauds. This demurrer is for détermination. 

In lowa, we hâve cities with spécial charters, cities of the first class, 
cities of the second class, and incorporated towns. The défendant 
herein is of the last-named class. In some particulars, the powers, 
duties, rights, obligations, and liabilities are common to the four 
classes of the lowa municipal corporations named. But in ail the 
things stated are limited, and with incorporated towns the more so 
than with any of the other three. And persons dealing with them 
are charged with notice of such powers, and must so deal at their péril. 
From the pétition it appears that in 1888 the town obtained from 
William H. Fernald $2,500 in money for its corporate use, and for 
which it issued and delivered its bonds, and on which for nine years 
it regularly paid the interest as agreed. Then the town denied its lia- 
bility. In other words, it now répudiâtes the obligations. Common 
honesty and fairness, in the strongest terms, demand that it shall 
not keep that which it borrowed from another, but that it shall be 
compelled to refund it, unless there be some légal obstacle in the way. 
Répudiation is not the way lowa, and most of its counties, cities, and 
towns, hâve gained their famé. Municipalities can only hâve crédit 
and standing by being equally honest with other people, and refund 
that which they borrow. The only facts before the court are those 
stated in the pétition. And from those facts it appears that William 
Fernald turned over to the town his money. The town requested 
the money, and obtained and used it for corporate purposes. Now 
it says it will keep the money. At the time, no officer and no citizen 
and no taxpayer protested or sought to prevent it. Then would hâve 
been an appropriate time to urge objections to the courts or other- 
wise. As fairness requires that the money thus received should be 
repaid, the question for détermination is, is the city legally holden? 
I think it is, and shall briefîy state my reasons. 

Whether the writing signed on the back of every one of the five 
bonds is an assignment or an indorsement need not be considered, 
because, as to the matters pleaded in counts 6 and 7, the plaintifï 
takes not only by assignment, but took the bonds after maturity. 
Therefore I shall consider the entire case as though William H. Fer- 
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nald had never parted with the bonds, and as though he was plaîntiff 
herein. And, first, as to the five çounts declaring on the bonds. It 
is urged that, as the bonds recite they were issued in accordance with 
the provisions of chapter 121 of the Acts of the Sixteenth General 
Assembly, Laws 1876, p. 109, the bonds must be regarded as invalid 
if the statute cited did not authorije their issue; that is, if in fact, as 
agent, I hâve the power to act for another, and sign my principal's 
name to a note for a full considération by him received, yet if I recite, 
not my power of attorney, but by mistake recite another paper, such 
mistake shall constitute a' défense ! This does not seem reasonable or 
logical to me. The mistaken words recited in the obHgation should be 
regarded as surplusage. The statute recited in the bonds did not au- 
thorize their issue, it being with référence only to school districts, 
and not to incorporated towns. The récital was a mistake, and, so 
far as has been made to appear to the court, the mistake only évi- 
dences the harmless stupidity of some one. And such erroneous ré- 
cital will be regarded as surplusage, Commissioners v. January, 94 
U. S. 202, 24 L. Ed. iio. 

It does not appear from the pétition for what corporate purpose the 
city borrowed the money, but it does allège that the money was bor- 
rowed for its corporate use. And the question then is, could the 
town, July I, 1888, hâve borrowed the money? The statutes then 
and now in force provide for a mayor and a board of councilmen 
or trustées. They hâve charge of the streets and bridges and side- 
walks. There was also a town treasurer. Taxes were levied, col- 
lected, and disbursed. The town was liable for ail injuries occasioned 
by détective streets, bridges, and walks. It could become indebted, 
and not only could, but must, discharge those debts. The Législa- 
ture provided, by chapter 57 of the Acts of the Sixteenth General As- 
sembly, Laws 1876, p. 47, that towns could issue new securities for 
those outstanding of a negotiable form. A town had the power to 
build bridges, and it could raise mpney therefor by the issue and sale 
of its bonds to take up its prior obligations. This was so held in Mul- 
larky v. Cedar Falls, 19 lowa, 21. The court recognized that there 
was no express authority to build the bridge or negotiate its bonds 
therefor. But it held that the power to make streets included the 
power to connect the streets by the bridges. But the town gave a 
mortgage on the bridge to secure the bonds. The mortgage was 
decreed to be of too doubtful authority, especially as there was an 
adéquate remedy at law on the bonds. "We refer to a remedy upon 
the bonds themselves, which we hold to be valid and available to the 
holders." Cedar Falls, the défendant, was not a city, but was an in- 
corporated town. It is doubtful if the town could issue negotiable 
bonds other than is expressly provided for, and, if that is conceded, 
then the counsel for the défendant herein contend that, the bonds 
in suit being negotiable in form, they are therefore void. 

It seems to me that the one question is, could the town lawfully be- 
come indebted ? It has already been seen that it could for some pur- 
poses. By section 471 of the Code of 1873, with or without a vote of 
the people on certain conditions, a town had the power to erect water- 
works. By a subséquent statute this was amended, so that a town 
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could erect water, gas, or electric light works, with the approval of 
the voters. So that for at least four purposes, aside from current ex- 
penses, and judgments for injuries occasioned by defective streets, 
the town could become indebted. Was the money received from 
Fernald for ariy of thèse lawful purposes ? The pétition allèges that 
it was received for corporate uses, and, under such allégations, how 
can it be said that it was not borrowed for oae of those, or perhaps 
some other lawful use? And, if it could be so borrowed and used, 
could not the town give some évidence of the indebtedness ? This is 
not a case wherein the plaintifif claims to be an innocent holder, be- 
cause of a purchase without notice of défenses, before due, and for 
value. And therefore, whether the plaintifif holds by assignment or 
indorsement, and whether the form of the bonds is negotiable or non- 
negotiable, it seems to me is whoUy immaterial. City v. Weare, 59 
lowa, 95, 12 N. W. 786. The Circuit Court of Appeals for this cir- 
cuit, in Geer v. School District, m Fed. 682, 49 C. C. A. 539, held 
that, where the bonds were void by reason of the lender innocently 
taking paper in that form, his assignée was subrogated to ail his 
rights, and could recover the money thus paid for the bonds. And 
his rights to recover were emphasized by the fact that the school 
district had recognized the indebtedness for years by the payments 
of the annual interest as the same accrued from time to time. 

The sixth count, as has been stated, is for money advanced in 1888, 
which, by paroi, défendant agreed to pay at any time on demand after 
10 years. Défendant insists that there can be no recovery because 
of the statute of frauds (a ground of demurrer), in that the contract 
was not to be performed within one year. Who was not to perform 
the contract within one year? It was the town, and the town only. 
Fernald was to perform his contract at once, and he performed it by 
then turning over the money. The rule is so well settled that it 
would be académie to cite authorities, that the fédéral courts will fol- 
low the State décisions on questions like this. It is governed whoUy 
by a State statute, and the construction of that statute by the lowa 
Suprême Court is an end of the debate. The case of Smalley v. 
Greene, 52 lowa, 241-243, 3 N. W. 78, 35 Am. Rep. 267, puts the 
question at rest in lowa. The town has Fernald's money. At least, 
it did hâve it. If it had no authority to receive it, it has it yet, un- 
less the money has been embezzled or wrongly appropriated. And 
such presumptions cannot be indulged in. Nothing of the kind has 
been suggested, and would not be believed, if suggested, unless sup- 
ported by strong proofs. Therefore it can be said, and must be said, 
that the town still has Fernald's money. Then, regardless of the 
validity or invalidity of the contract, why should not the town hand 
back this money? 

The language of Justice Mathews of the Suprême Court, as used 
in the case of Chapman v. Douglas County, 107 U. S. 348-356, 2 
Sup. Ct. 62, 6g, 27 L. Ed. 378, is quite apt : 

"The prlnclple was applied In the case of MorvlUe v. American Tract So- 
ciety, 123 Mass. 129, 137 [25 Am. Eep. 40], where it was said: 'The hioney 
of the plalntlff was talien and Is still held by the défendant under an agrée- 
ment which it is contended it had no power to make, and whlch, If It had the 
power to make, It has wholly failed on its part to perform. It was money 
123 P.— 61 
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olthe plaîntiff, now In the possession.; ot défendant, whfch in equlty and good 
conscience It ought now to pay over.iftnd which may be reeoviered In an action 
for the money hàd and recelred. The lUegallty Is not tiiat'tThich arises where 
thé contract Is in vIolàtlOH ; Of public policy or of sound niorals, and under 
whicli tlie law will give n0 aid, to eitbec party. The plaintiffl himself is 
charged wlth no illégal ,<i)Ct, and the corpor3.tion is the only-one at fault In 
exceeding Its corporate po-çyejf s by màking the express Côntraet. The plaintiff 
Is not seelilng to enforce that contract, but ohly to reèover hls own money, 
and prevent the défendant from unjustly retalning the beneflt of its own 
illégal act. He is doing nothing which must bé regarded^s a necessary af- 
firman<:e of an illégal act.' The décision of thls court in Hitchcock t. Galves- 
ton, 96 U, S. 341, 350 [24 t. Ed. 659], covers the vèry point. There a re- 
covery was allowed for the valu? of the beneflt conferred upon the municipal 
corporation, hbtwlthstandinè, and indeed for the reason, that the contract to 
pay In bonds was held to be illégal and void. 'It matters not)' said the court, 
'that the promise was to pay lu a manner not authorized by ;law. If payments 
eannot be made in bonds, Ijecause tl^elr issue is ultra vires, it would be 
sanctioning rank Injustice to hold that payment need not be made at ail. 
Such Is not thé iaw.' '' 

The foregoing; 'quotai;ion is taken from an opinion of the Massa- 
chusetts Suprême Court, but it has theapproval of the Suprême Court 
of the United States. 

On the face of the pétition, plaintiflf states causes pî action in the 
first six counts. I.4o not deem it necessary to foUow counsel in ail 
branches bf their argument. But, for the reasons given, the demurrer 
will be overruled, and, if the town has any défenses, they must be 
made to appear by an answer. 

The seventh count has not been considered, as it was filed since 
the argument. 



THE CALDY. 

THE NEW ORLEANS. 

district Court, D. Maryland. June 22, 1903.) 

L Collision— ^Steamer and Anchored Vesskl— Obstructing Channel. 

A steamship 314 feet long, which was anchored in the center of the 
Brewertoh Channel of the Patapsco river, where it was 600 feet wide, 
and lef t there through the night, durlng which she swiing around nearly 
at right angles to the channel, and was struck by a steamer attemptlng 
to pass uîider her stem, held in fault for unnecessarily obstructing the 
channel, piere being safe anchorage grounds vyithin a few miles, for 
keeping a négligent and Insufflcient anchor watch, and for failing to move 
up and change her position when she swung across the channel. The 
passing steamer also held In fault for going at too high speed, and without 
sufficient care in navigation, in view of the manifest danger in passing, 
and the known tendency to sheer when going close to the side of the chan- 
nel, which in fact caused, or contrlbuted to, the collision. 

In Admiralty. Cross-libels for collision. 

Daniel H. Hayne, for the New Orléans. 
Blakistone & Blakistone, for the Caldy. 

MORRIS, District Judge. On December 30, 1902, the British 
steamship Caldy, 3,042 gross tons, length 314 feet, beam 40 feet 6 
inches, drawing 21 feet aft, loaded with iron ore from Benizaf, arrived 
between 4 and 5 o'clock in the afternoon at a point in the Brewerton 
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Channel of the Patapsco river, about opposite to the narrow channel 
leading from the Brewerton Channel to Sparrows Point. The destina- 
tion of her cargo was Sparrows Point. After dark, about 8 o'clock 
that evening, the steamship New Orléans, 1,017 net tons, drawing 17 
feet 6 inches aft and 14 feet 6 inches forward, having left the port of 
Baltimore for Savannah, was proceeding down the Brewerton Chan- 
nel, and in attempting to pass on the southern side of the channel and 
under the stern of the Caldy the port bow of the New Orléans struck 
the overhang of the Caldy's stern opposite her rudder post on the port 
quarter about six feet from the stern, and both vessels were very con- 
siderably damaged. A Chesapeake Bay pilot had brought the Caldy 
in from sea, and had expected to bring her to Baltimore, but the 
quarantine officer met the steamer near the Sparrows Point Channel, 
and informed her master that the ship was to go into Sparrows Point, 
and that a tug would corne out in a few minutes to assist her in, and 
so the pilot had her drop her anchor about the center of the chan- 
nel, which is there 600 feet wide. In a little while the tug came out 
from the Streelton Works at Sparrows Point, and her master reported 
that there had been delay in getting a ship out, and there would be no 
berth there for the Caldy until the morning, when the tug would come 
and take the Caldy in to her pier. The pilot then told the master of 
the Caldy that the ship was anchored in a safe and proper place, and, 
if it breezed up, to give her more chain, but not enough to let her 
ground, and the pilot then got aboard the tug, and came to Balti- 
more. 

The pilot testifies that when he left the steamship at about quarter 
past 5 she was swinging with her head pointing east by north, which 
would be only about three points oflf from the direction of the channel ; 
but it seems quite certain that by 8 o'clock the wind had veered more 
to the northward, and that she was lying more directly across the 
channel. The testimony of at least half a dozen compétent and dis- 
interested witnesses from other steamers, whose duty it was to ob- 
serve the Caldy carefuUy in shaping their course to go by her, is that 
she was between 7 and 8 o'clock lying nearly directly across the chan- 
nel. There was no tide or current to affect her, and her heading was 
determined solely by the wind. The pilot testified that he dropped the 
anchor just about on the center line of the channel, and the contention 
on behalf of the Caldy is that as she lay at 8 o'clock there was a space 
of 100 feet clear between her stern and the southern edge of the chan- 
nel, and 300 feet between her anchor and the northern edge. It is 
earnestly contended on behalf of the Caldy that the New Orléans 
should hâve passed the Caldy on the northern side of the channel, and 
should not hâve attempted to pass on the southern side. 

What the master of the New Orléans did is to be judged by what he 
was able to make out in the nighttinie with regard to the position of 
the Caldy by a careful observation of her lights. The master of the 
New Orléans testifies that he was proceeding down in mid-channel as 
indicated by the range lights, which would fix his position accurately, 
and that to ail appearance, if he had continued that course, he would 
hâve struck the Caldy a little forward of her beam; that when four 
or fîve ships' lengths ofif, and when the Caldy's forward light was a 
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little on the port side of the stem of the New Orléans, and her stern 
light a fraction of a point on his starboard bow, he ordered the quarter- 
master to port, and when he had the Caldy's stern light half a point 
on his port bow, having changed the course three-fourths of a point, 
he gave the order to steady ; that then, after going about two ships' 
lengths, and in order to give the Caldy ail the room he could, he again 
ordered the wheel to port. He then noticed that his ship was not 
answering her helm, but was swinging to port towards the Caldy, and, 
when one ship's length off, he ordered the wheel hard-a-port, but 
it did not break the sheer, and then he ordered the engines first to 
slow and then to stop ; that he did not reverse, because, having a left- 
handed propeller, reversing would hâve thrown his bow still more to 
port. He testifies that he never thought of passing the Caldy to the 
northward, because, not knowing how her anchor chain lay or what 
sort of a vessel she was, and how long a jib boom she might hâve, it 
did not appear to him safe to pass to the northward, and it appeared 
to him that there was more room to the southward under her stern. 

As to the conclusions of the master of the New Orléans, from what 
he could make out with regard to the position of the Caldy, that it 
was best to go astern of her, his judgment is confirmed by the action 
of the masters of three steamers which went down the channel just 
ahead of him, and who ail chose the same course, and passed under the 
Caldy's stern. The steanjer Atlanta, the steamer Georgia, the steam- 
ship Howard, steamers similar to the New Orléans in size and speed, 
ail passed the Caldy to the southward, and at their full channel speed ; 
but ail felt the efïect of the bank of the channel by a perceptible 
tendency of the ships to sheer. This unanimity of very experienced 
mariners may be said to be conclusive that the judgment of the master 
of the New Orléans as to the proper side on which to pass the Caldy, 
judging by her lights, was a sound conclusion. The watchman on 
the Caldy also testifies that ail the steamers which passed before the 
collision passed under her stern, and none across her bow. The 
navigators of thèse steamers testify that the Caldy, when they passed 
her, was heading north-northeast, and tailing nearly at right angles 
with the channel. 

The faults alleged against the Caldy are: (i) Négligence in un- 
lawfully anchoring in the Brewerton Channel at night in such manner 
as to obstruct the passage of other vessels ; (2) that she had a négli- 
gent and insufficient anchor watch ; (3) that she failed to adopt reason- 
able précautions Ji'equired by her exposed position. I think the pré- 
pondérance of proof shows that the Caldy was in fault in ail of thèse 
particulars. It is urged against the Caldy that she was violating the 
act of Congress of March 3, 1899 (2 Supp. Rev. St. p. 997, 30 Stat. 
1152, c. 425 [U. S. Comp. St. 1901, p. 3543]), which enacts "that it 
shall not be lawful to tie up or anchor vessels or other craft in 
navigable channels in such manner as to prevent or obstruct the pass- 
age of other vessels or craft" ; and the act imposes a penalty on the 
person who places the obstruction. In reply it is urged on behalf of 
the Caldy that the channel ig 600 feet wide, and that there was room 
for the Caldy to anchor without obstructing the passa^fe of other 
vessels; that there was iip other ançhorage for a ship drawing 21 feet 
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cxcept at a distance of five or six miles ; and that it is quite customary 
for vessels bound to Sparrows Point to anchor in the Brewerton Chan- 
nel near the entrance of the narrow Sparrows Point Channel. Unques- 
tionably, the act of Congress being in aid of commerce and navigation 
should receive a sensible construction to further that end, and, as sug- 
gested in Hughes on Admiralty (page 264), possibly the true meaning 
is to forbid completely obstructing a channel, or obstructing it so as 
to render navigation difïîcult. So far as concerns the liability in case 
of collision, the statute probably only emphasizes the previously exist- 
ing maritime law. It has always been held a fault to so anchor a 
vessel as to unnecessarily and negligently obstruct a navigable chan- 
nel. Spencer on Collisions, § 152. That the CaJdy, as she lay at 8 
o'clock, did render the navigation of the channel difficult, is shown by 
the fact that the three steamers ahead of the New Orléans, which 
passed her on the side which seemed to them safest, ail felt the 
tendency to sheer from the proximity of the southern bank of the 
channel. While it is true that ships do frequently anchor in the chan- 
nel awaiting opportunity to go into Sparrows Point, they seldom re- 
main there at anchor at night, and, if they do, they are bound to exer- 
cise the greatest précaution because of the great danger to passing 
ships. When the pilot left the Caldy at quarter past 5 o'clock, accord- 
ing to his testimony she was lying nearly parallel with the course of 
the channel ; but when she swung with the wind she must hâve been 
nearly across it. The channel is 600 feet wide, and the Caldy is 314 
feet long. Her anchor was about mid-channel, and she must hâve 
obstructed nearly half the width. This was undeniably a dangerous 
obstruction. 

I think it also appears that the anchor watch was inattentive to the 
orders which had been given him. The first ofiicer testified that he 
instructed the watchman to call him if the ship swung, and he testi- 
fies that the Caldy was heading east by north half north when at 6 
o'clock he went below, leaving the watchman in charge of the deck. 
The watchman testifies most positively that he saw the Steelton Hghts 
ofï her starboard side, pretty well abeam, at least five or six points 
oflf the starboard bow. If the ship had continued heading east by 
north half north, the Steelton lights, which are exceedingly bright 
electric lights, would hâve been on his port side. The watchman 
further testified that he did not see the New Orléans until after the 
collision, because he was on the Caldy's starboard side, and the 
engine room skylight was between him and the New Orléans. This 
would not hâve been so likely to hâve happened if the Caldy had been 
then pointing east by north and the New Orléans coming down 
astern of her. The fact was that the whole crew were tired out with 
a very hard voyage, and at 6 o'clock ail went below, cxcept the watch- 
man, and he failed to call any one on deck when the ship swung across 
the channel. 

It would seem, considering the extremely dangerous position in 
wkich the steamer was when she swung across the channel, that she 
should hâve been moved, and her anchor east near the northern edge 
of the channel. She was not anchored at the first in a safe anchor- 
age, and it does not seem to me that the pilot should hâve gone away 
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and left her. The officers of the ship knew nothing about the channel, 
nor the depth of the water, and the pilot was the only one compétent 
to me.v* any emergency which required the ship to be movedsv There 
was no absolute neeessity; in the first place to leave the ship anchored 
there for the night. It was simply a convenience. There is safe 
anchorage for vessels drawing 21 feet well ont of the channel opposite 
the old quarantine ground, about six miles nearer to, Baltimore. 

The remaining question is whether the New Orléans was also in 
fault. She would hâve passed in safety but for the sheer she took. 
That sheer was largely due, I think, to her speed, and to some unskill- 
fulness in her navigation. Ail the steamers which immediately pre- 
ceded her passed the Caldy without collision, although with some 
difiiculty. The New Orléans maintained her full channel speed, which 
is only less than her full speed because she does not, in river waters, 
carry as full a head of steam. The danger of sheering away from the 
shoal bottom outside the dredged channel is a jnost common difficulty 
in navigating thèse channels. It is one that ail vesSels must be on 
guard against, as it constantly happens that, in order to pass vessels, 
they must approach the shoal water. The danger can be guarded 
against by lessened speed and careful navigation. The master of the 
New Orléans, from the lights of the Caldy, judged her to be lying 
across the channel, with the center line of the channel at about her 
midships. He knew that he would be obhged to navigate the New 
Orléans very carefully and prudently to pass a vessel at night so lying. 
There was risk of collision apparent, and the neeessity of going close 
to the Southern edge of the channel, with the risk of sheering. This, 
it seems to me, called upott the master of the New Orléans to slacken 
speed, and hâve his ship more perf ectly under control. The New 
Orléans having a left-handed propeller made it dangerous for her to 
reverse, and there was, therçfore, additional need of timely précaution. 
Her sea going speed is 11 knots. Her engines were at full speed when 
approaching the Caldy, but, as she was not carrying a full head of 
steam in the riyer, she was probably not making over eight knots, al- 
though this is left somewhat incertain. I think the proper précaution 
for safe navigation in this channel, obstructed as it was by a steamer 
lying across it, required that the New Orléans, when she found how 
narrow was the space, should hâve slowed in order to lessen the risk 
of a sheer. Agréât many of, the collisions in thèse channels hâve re- 
sulted from the steamer approaching the bank taking a sheer. It is 
a danger well known to those who navigate them, and it is well known 
that it must be guarded against. It is a risk increased by the speed 
with which the steamer approaches the shoal water at the edge of the 
channel. 

I therefore hold that the New Orléans was also in fault, and the 
damages will be divided. 

The damages at the wharf at Steelton were not the direct resuit of 
the collision, and are not recoverable in this suit. 
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In re TJPSON. 

(District Court, N. D. New York. June 27, 1903.) 

î. Baiikruptct— Validitt of Trust in Favor of Daughter. 

A father advanced a sum of money for the purchase of a lot and the 
building thereon of a home for his daughter and her husband, under an 
agreement that the husband, who took title to the lot In his own name, 
should convey the same to his wife. Such conveyance was not made, 
however, durlng the lif etlme of the wif e, who died leaving an infant 
daughter. It was then agreed between Ibe grandfather and father of 
the chlld that the father should sell the property, and from the proceeds 
reserve the amount of the advancement, and hold the same in trust for 
the child, to be paid to her, with interest, when she reached the âge of 
21, and this agreement was carried ont, the father recelving the money 
and exeeuting his note therefor, with interest payable to himself as 
guardian for his daughter, wlilch note he held. There were no creditors 
whose Interests were affected, and the trust was at ail times recognized 
by the father, and by the grandfather In making his will, by which he 
treated his granddaughter as having received the advancement made to 
her mother, and made a further bequest for her beneflt to her father as 
trustée. Selé, that a valld trust was created In favor of the daughter, 
although her father was not her légal guardian, and that on his bank- 
ruptcy she was entltled to share with other creditors in his estate. 

In Bankruptcy. On appeal from the décision of C. L. Stone, 
référée, allowing the daim of Edith E. Upson. 

A. J. McMahon, for the trustées. 

W. H. Failing, for First National Bank of Baldwinsville. 

G. W. O'Brien, for State Bank of Baldwinsville. 

J. R. Shea, for Edith E. Upson. 

RAY, District Judge. Edith E. Upson, the daughter of the bank- 
rupt, présents a claim for $1,770, and interest for 20 years, 6 months, 
and 13 days against the bankrupt estate, and which sum is alleged to 
hâve been held by the bankrupt in trust for the claimant, to be paid 
over to her when she became 21 years of âge. The claimant became 
21 years of âge on the I2th day of April, 1902. 

The facts found by the learned référée are as follows : James W. 
Upson married the daughter of one Hiram Bowman. Some time 
thereafter Mr. Bowman, not pleased with the way the bankrupt and 
his wife were living, made an agreement with Mr. Upson that if he 
and his wife should find a suitable lot, and erect a house upon it for 
their occupancy, he would pay one-half of the cost, regarding it as an 
advancement to his daughter, Mrs. Upson, upon her prospective in- 
heritance from him. The lot was selected, and a deed taken by Mr. 
Upson in his own name, but it was agreed then or subsequently, and 
in considération of the advancement "of the money hereafter nien- 
tioned, that the premises should be deeded over to Mrs. Upson. Up- 
son paid the actual considération for the lot, but Mr. Bowman shortly 
thereafter refunded that amount to him, and paid to Upson for the pur- 
chase of the lot and érection of a résidence thereon, under and pur- 
suant to this agreement, the sum of $1,770. Upson did not carry out 
his agreement and deed the premises to his wife during her Hfetime, 
but Mr. Upson did not deny at any time either the agreement or the 
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équitable interest of Mrs. Upspn therein. Mrs. Upson died in April, 
1881, a few days subséquent ïo the bîrtfi of the claimant, Edith E. 
Upson. Afterfher death .it was agreed betweep Mr. Bowman and 
Mr. Upson that.Mr. Bowman should take the child, this claimant, to 
live in his fam^iy; that tlie hpuse and lot shoûld be sold, and the 
$1 ,770 which Bowman had put into the same under the aforesaid 
agreement should be reservfed and held in the hands of Mr. Upson, 
and set aside for the child, so that the fund which he had originally 
intended to glve to tiis datfghtçr should go to this only child, with 
accrued interest, when the, child should become ài years of âge. On 
this agreement being made, Mr, Bowman assentéd to the sale of the 
house and lot, and it was sold accordingly. After the house and lot 
were sold, Mr. Upson loaned the $1,770 to Upson & Donovan, a firm 
of which Mr. Upson was a meniber, and the firm ,gave its note to Mr. 
Upson, as guardian for this claimant, she being a small child at that 
time. Donovan died, and Upson succeeded to the business, in 1887. 
Upson, as surviving partner, settled the business, and in making the 
settlement computed the amount owing by the firm to this infant, and 
held by Upson in trust for the infant, the indebtedness or claim being 
represented by the note; and Mr. Upson then gave a note for the 
amount, $2,325.80, dated July 25, 1887, payable to the order of himself, 
as guardian for Edith E. tJpson, with interest. Mr. Upson kept the 
note in his safe, and no part of it has 'bèen paid. It is évident that 
Mr. Upson at, ail timesnot only recognized the ownership of the 
daughter in this fund, biit dîsclaimed any ownership thereof in himself, 
and acknowledged in many forms that he held this money in trust for 
the daughter. The infant could not àct for itself, but was represented 
not only by the father, but by the grandfather, Mr. Bowman. At 
this time, and during ail of thèse transactions, the rights of creditors 
were not interfered with or prejudiced. About May 29, 1882, Mr. 
Bowman madé his last will and testament, which was probated Octo- 
ber 19, 1882. Before making this will Mr. Bowman had a talk with 
Mr. Upson concSïrning this fund which Mr. Upson had agreed to hold 
and held for his daughter^ and it was agreed that by making a bequest 
of $1,000 to the granddaughter, this claimant, the bequest, together 
with the fund, would yield to her about the sum he would hâve given 
to his daughter, Mrs. Upson, had she lived. The will was drawn ac- 
cordingly, and gave to the granddaughter $x,ooo, to be placed in the 
hands of her father, James W. Upson, and by him securely invested, 
the principal and interest tb be paid to the granddaughter on her ar- 
riving at the âge of 21 yëars. It thus appears that by the will and the 
prior arrangement, resting in part in writing and in part in oral agree- 
ment, there was actually set apart from the estate of the grandfather 
the $1,770 and the $1,000 for the benefit of this granddaughter, ail in 
the hands of and to be held by the father, James W. Upson, and paid 
over when this claimant should reach the âge of 21 years. Thèse 
facts are not only foUnd by the référée, but are sustained by the 
évidence, and this court does not feel inclined to interfère with the 
findings. 

It is claimed by the contesting creditors of James W. Upson that, 
the $1,770 having been put into this real estate and the deed taken in 
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the name of James W. Upson, the title, légal and équitable, vested in 
Upson, and that neither his wife nor his daughter nor Mr. Bowman 
could hâve maintained an action to recover the money or the real 
estate, or any part of it. However tbis may be, Mr. Upson recognized 
the agreement he hadmade with his wife and Mr. Bowman that the 
wife had an interest in the real estate to the extent mentioned, and also 
recognized his agreement to deed to her, and, on the death of the wife, 
Mr. Upson and Mr. Bowman, acting in the interest of this infant, 
mutuallv agreed upon a sale of the premises and the setting aside of 
$1,770 for the benelît of the child. The money was set apart accord- 
ingly, and held by Mr. Upson for her benefit, under the agreement to 
pay it over to her on her arrivai at the âge of 21 years. Hère is not 
only a plain déclaration of a trust, but the création of a trust fund, and 
the récognition of the agreement by repeated déclarations and state- 
ments, and a written acknowledgment, in the form of the note, that 
the money is held for the child. The failure of Upson to deed to the 
wife, pursuant to the agreement, in her lifetime, certainly afïords a 
sufïicient considération, when coupled with the other facts, for the set- 
ting aside of this fund for the benefit of the child. The further 
récognition of the agreement and arrangement by Upson at the time 
Mr. Bowman made his will is not only a récognition of, but a further 
déclaration of, the existence of the trust. 

There is no pretense that any of thèse transactions or arrangements 
were in fraud of creditors. It is perfectly évident that the estate of 
the bankrupt in the hands of the trustée was increased by the addition 
thereto of this sum and interest, and that this child is entitled to share 
with the other creditors in the distribution of said estate. It is well 
settled that, although a writing is requisite to prove a déclaration of 
trust in land, yet if the person who holds land under an oral agreement 
sells the land, and then makes an oral déclaration of the trust, and 
subsequently uses the proceeds to buy other land, the oral déclaration 
will impress the trust upon the proceeds, and enable the beneficiaries 
to trace the same into the land last purchased and fasten the trust upon 
that. Tracy v. Tracy, 3 Bradf. Sur. 57; Bork v. Martin, 132 N. Y. 
280, 30 N. E. 584, 28 Am. St. Rep. 570; Robbins v. Robbins, 89 N. Y. 
251 ; Goldsmith v. Goldsmith, 145 N. Y. 313, 30 N. E. 1067; Chaplin 
on Trusts and Powers, p. 33. It is évident that if the land be sold 
and the funds set apart, by the one who held the légal title, as a trust 
fund for the benefit of the beneficiary, and he acknowledges that he 
has done so, this is a sufficient déclaration of trust, and the fund may 
be held as a trust fund. 

This is not a case where the trustée, Upson, transferred his own 
money or property fromone pocket to another, attempting thereby to 
create a trust. On the other hand, it is a case where he sells the 
land which he had agreed to deed to his wife, and then holds the 
money for the benefit of a third person, the child of that wife, pursuant 
to an agreement, made with the grandfather, to furnish the money for 
the purchase of the land and the érection of buildings thereon, in the 
first instance. It is the récognition by Upson of a moral obligation, 
to say the least. Under the circumstances it was not necessary that 
the note be delivered to any person for the infant, except as it was de- 
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lîvered to Upson hitnsçlf , the natural gyardian of the infant, wliq held 
it in his safé for the infant. Govin et al, v. De Mirand^, 140 N. Y. 474, 
35 N. E. 626. : Even if itcould be said that Upson perpçtrated a fraud 
within the case of Goldsmith v. Goldsnaith, supra, by failing to deed 
to the wif e, that wrong was fully righted when, pursuant to the agree- 
ment with her father after her death, he agreed to sell and did sell 
the premises, and set aside the proceeds for the benefit of the child. 
The grandfather consented to the note, açting for the child, as appears 
by the évidence, and it njakes no différence that the money was 
actually held by Upson and represented by the note. In fact, one of 
the essential éléments of; such a trust and trust relation as this is that 
the trustée holds the property. In the nature of things, there can be 
no delivery of the property itself. Locke v. F. L. & T. Co., 140 N. Y. 
135. 35 N. E. 578; Chaplin on Trusts and Powers, p. 38. Not only 
did Upson déclare this trust to the grandfather and to others, but 
with the consent and knowledge of the grandfather, who acted for the 
child, he made and held the note for the beneiit of the: child, and the 
grandfather by his will made Upson trustée. Nor is it material that 
Upson was not in fact the gênerai guardian of the pçrson and estate 
of this infant. He was the natural guardian, and assûmed to act as 
guardian, and took and held the note as such for the benefit of the 
child. Within Govin v. De Miranda, 140 N. Y. 474, 35 N. E. 626, 
this was ail sufficierit, See, also, Chaplin on Trusts and Powers, pp. 
38-39, §80. 

It is insiste'd by the contesting creditors that the holding of this 
fund in this manner by Mr. Upson was in violation of law; that is, 
that he had no right to take and hold a trust fund in this form for the 
benefit of his child, giving his own note therefor. In other words, 
it is asserted that he had no légal right to loan this money, held in 
trust, to himself. However this may be, Mr. Upson recognized the 
trust and had the money, and, as évidence that he had the money and 
owed it to the daughter, he gave to himself, as her guardian, a note 
for the amount. The child cannot be deprived of its rights or interest 
in this money by such acts on the part of the father, even if conceded 
to be illégal or unwarratated. It may not hâve been the best way in 
which to déclare the trust and create written évidences of its existence, 
but it was the way pursued by the parties, and it is all-sufficient, inas- 
much as thèse acts, with other facts proved and admitted, demonstrate 
that there was a trust fund, a déclaration of trust, and that the fund 
was held by the bankrupt, James W. Upson. 

It follows that the referee's report and décision must be afifirmed, 
and the claim allowed in accordance with his décision. If there be 
any dispute as to the exact date from which interest should be allowed, 
that question may be referf ed back to the référée to fix the exact 
amount of the claim and interest. 
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AMELIA MILLING CO. v. TENNESSEE COAL, IRON & R. CO. 

(Circuit Court, N. D. Georgia. May 13, 1903.) 

No. 11. 

1. JurisdiCtion of Fédéral Courts— Amount in Dispute. 

The amount involved, for jurisdictional purposes, in a suit to enjoin 
the maintenance of a nuisance, cannot be measured solely by the damage 
suffered by complainant, nor by ttie actual outlay of money wiiicb de- 
fendant would be required to make if tlie relief should be grantcd, but 
tlie value of the right of which he is sought to be deprived is to be takeu 
into considération. 

2. Preliminary Injonction— Grounds—Buppiciency op Showing. 

A preliminary injunctlon will not be granted against the use by défend- 
ant of ore washers and a pumping station, alleged to be nuisances, the 
effect of which would be to stop the opération of iron mines in which 
large sums of money hâve been invested, where the proofs leave the right 
of the matter uncertain, and the Injury to défendant from the grantlng 
of the injunctlon would be far greater than the damages to plaintiflf 
from a continuance of the work. 

In Equity. On motion to remand to state court, and motion for 
a preliminary injunction. 

J. W. & P. F. Aiken, for complainant. 
Walker Percy and J. M. Neil, for défendant. 

PARDEE, Circuit Judge. This bill was filed in the superior court 
of Bartow county, state of Georgia, and was removed to this court on 
a sworn pétition showing diverse citizenship, and that the matters in 
dispute in said bill exceed in value the sum of $2,000, exclusive of in- 
terest and costs ; and, further, that the rights and privilèges of the de- 
fendant, of which the said plaintifï by said bill seeks to deprive the de- 
fendant, specifîcally setting forth the same, are of the value of not less 
than $5,000. In this court the complainant moves to remand,' because 
the amount involved is not sufHcient to give this court jurisdiction. 
The bill was brought to restrain sundry alleged nuisances, and for 
damages. 

It appears that the complainant is engaged in the milling business, 
and, in connection with its mill, owns and opérâtes a spur railroad 
track; and that in the mill, railroad track, and business many 
thousands of dollars hâve been invested. The défendant owns and 
opérâtes on its own and leased lands brown-ore mines, and in its 
business uses blast furnaces, pumping stations, pipe lines, réservoirs, 
and mud dams, ail connectée! and used in the matter of mining, and in 
which many thousands of dollars hâve been invested. 

The bill complains of several distinct alleged nuisances, as follows • 
(i) That tbere is a dirt road used by the traveling public to and from 
complainant's mill, and that the detendant's présent pumping station 
is located on or so near to this road that the noise and other opération 

1 1. Jurisdiction of circuit courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 O. C. A. 75; Tennent-Stribling Shoe 
Oo. V. Roper, 86 C. 0. A. 459. 

\2. See Injunction, vol. 27, Cent Dlg, §g 307, 309. 
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of the pumping station alarm passing teams, hindering and deterring 
customers from coming to and goîng from complainant's mill. (2) 
That the défendant proposes to increase the output from its ore mines, 
and to that end proposes to conàtruct, and has in fact commenced the 
construction of, an additional pumping station in the immédiate vi- 
cinity of the pumping station now in use, ail of which, by reason of 
its opération and noise, etc., will still further prevent customers from 
using the road to complainant's mill. (3) The bill claims that défend- 
ant in its ore-washing opérations has allowed, and still allows, mud and 
muddy water to be deposited upon another road leading to its mill, 
and has dammed up and prevented the use of such road. (4) The bill 
claims that défendant has allowed mud and muddy water to wash down 
against, and injure and damage, a trestle on which complainant's rail- 
road passes over the stream called "Galt's Branch," alleging that, as 
a resuit, from the mud and muddy water escaping from defendant's 
dams, this trestle has on two occasions been washed away. 

The complainant prays for relief as follows: (i) For a judgment 
against the défendant for $1,000 damages sufifered before the filing of 
the suit ; (2) that the défendant and its agents be enjoined pendente 
lite from maintaining and operating the pump and boiler and pumping 
station existing as aforesaid, and from erecting, maintaining, or ope- 
rating a new pumping station within 100 yards of either of said roads, 
and from using either of said pumps, boilers, or pumping stations to 
make violent and terrifying noises ; (3) that the défendant be enjoined, 
pendente lite and permanently, from maintaining mud ponds, and mud 
dams or mud dikes, and from putting or emptying mud or muddy 
water from defendant's lands, or into, or upon and into, any branch, 
slough, or dépression whereby the same might be and naturally would 
be washed down upon said plaintifï's land, or against its trestle, or in 
and upon either oî said roads, and from operating any iron-ore wash- 
ers in such a manner that mud or muddy water runs therefrom, so 
that the same would naturally run upon plaintifï's lands or trestle, 
or either of said roads, and frorii depositing mud or muddy water at 
any place where, by reason of any sort, said mud or muddy water 
would naturally and in the course of nature, and according to the laws 
of gravitation, be washed or flooded in or upon any of said roads, in 
or upon or against said trestle, or in or upon or into any branch or 
slough or natural dépression crossing either of said roads, or upon 
said plaintifï's lands. 

On this motion complainant has submitted numerous âffidavits, to 
the efïect that the damage resulting to the défendant by reason of 
being compelled to remove the présent pumping station, and build the 
oroposed pumping station within the limits said to be necessary in the 
î)ill, will not exceed in amount $350 to $500. It has submitted no 
afiidavits in regard to thé cost resulting to the défendant in case it 
should be required to hereafter comply with complainant's demands in 
regard to mud dams, muddy water, and otherwise in its mining opéra- 
tions. In addition to the averments in the sworn pétition, on which 
the case was. removed, as to the amount involved, the défendant has 
submitted numerous âffidavits to the efïect that, to comply with the 
demands of the complainant in regard to the location of its pumping 
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stations and the opération of its mud dams, dikes, etc., induding the 
additional cost for additional pipe and relaying of old pipe, would 
largely exceed the sum of $2,000. 

On the case as thus presented, it seems clear that the amount in- 
volved in this case, without considering at ail the question of the right 
of the défendant to manage and operate its own property as it may 
deem advisable, exceeds the sum of $2,000. But aside from thèse 
affidavits, on the allégations of the bill in connection with the answer 
already filed, the amount involved is sufficient to warrant the removal 
of the case. It would seem to be clear that the amount involved can- 
not be measured solely by the damage sufïered by the complainant, 
nor by the actual moneyed outlay of the défendant in case he should be 
prevented and regulated in the use of his own property. See Missis- 
sippi & Missouri R. R. Co. v. Ward, 2 Black, 485, 492, 17 L. Ed. 311 ; 
Whitman v. Hubbell (C. C.) 30 Fed. 81 ; Texas & Pacific Railroad Co. 
V. Kuteman, 54 Fed. 547, 4 C. C. A. 502 ; Rainey v. Herbert, 55 Fed. 
443, 5 C. C. A. 183. 

This case has also been submitted on a motion to grant an injunc- 
tion pendente lite, as prayed in the bill. The case shows that the 
défendant is operating on its own and leased lands the mining of 
brown ores on a large scale, and has invested in its business tens of 
thousands of dollars. It further shows that the mining opérations 
are carried on by washing the mined ore, which is carried to washers 
in the vicinity of the mines, where a stream of water is turned upon 
the ore, dissolving the earth and carrying it away, leaving the ores 
residuum; that the défendant has in its mining opérations a pumping 
station located on Pumpkin Vine creek, within a few hundred yards 
of complainant's mill, which is used to force water from Pumpkin Vine 
creek to a réservoir constructed on a hill rising from the creek, and 
from this réservoir the water is transmitted through iron pipe Unes 
to the washing plants, three in number, where the ore is put through 
the washing process; that below the washers hâve been constructed 
by the défendant and its predecessors large dams for the purpose of 
retaining the muddy water flowing from it until the sédiment therein 
has been deposited. It further appears that the présent pumping 
station has been in opération for two years as now located and that the 
business transacted by the défendant has resulted in, and if allowed to 
go on will continue to resuit in, a large output of several hundred tons 
of ore daily. An injunction pendente lite is very like an exécution 
before judgment, and ought not to be issued except in clear cases of 
right. In the présent case, on the pleadings and affidavits submitted, 
it is impossible to say with certainty that the opération of the defend- 
ant's pumping station and of its water system is a nuisance at ail, or, 
if a nuisance, one of which the milling company, complainant, has any 
right to complain. 

Aside from this, the injury which would resuit to the défendant by 
issuing an injunction in this case, considered in relation to the dam- 
ages which the complainant may sufifer by allowing defendant's opéra- 
tions to continue pending this suit, would be too great to warrant an 
injunction pendente lite. See l Spelling on Injunctions (2d Ed.) 
§§ 411, 417, 428; American Cereal Co. v. Eli Pettijohn Cereal Co., 76 
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Fed, 372, 22 C. C. A. 236, The case of Clifton Iron Co. v. Dye, 87 
Ala. 468, 470, 471, 6 South. 192, seems to be directly in point, and we 
quota: 

"Cotinsel hâve pressed the proposition that mère convenlence In the use of 
Its property by the compàliS' does net entltle it to pour down npon the ap- 
pellee's land, and into th^ stream on Its land, the débris from the washers 
erected by It, and we thlnk the contention la reasonable. But It Is not every 
case of nuisance, or continulng trespass, which a court of ecluity will restrain 
by Injunction. In determlnlng thls question, the court should weigh the in- 
jury that may accrue to the one or the other, and also to the public, by grant- 
ing or refusing the injunction. Wood v. Sutcliffe, 2 Sim. N. S. 162; E. & 
W. H. R. Co. V. E. T., V. & Q. R. B. COi, 75 Ala. 295; O. & W. R. R. Co. v. 
Wltherow; 82 Ala. 190 [3 South. 23]; 1 High on Injunc. § 598; Davis v. 
Sowelli 77 Ala. 262; Torrey v. Camden B. R. Co., 18 N. J. Eq. 293; McBryde 
V, Sayre,S6.AIa. 458 [5 South: 791]. 

"The Court will take notice, of the fact that in the development of the 
minerai interests of thls state, recently made, very large sums of money 
hâve been Invested. The utilization of thèse ores, which must be washed 
before ùslng, nécessitâtes In some measure the placing of sédiment where it 
may flow Into streams which constitute the natural drainage of the section 
where the ore banks are situated. Thls must cause a deposit of sédiment on 
the lands below, and, whlle thls Invasion of the rights of the lower rlparian 
owner may produce injury, entitling him to redress, the great public interests 
and beneflts to flow from the conversion of thèse ores into pig métal should 
not be lost sight of. As said by the Vice Chancellor in Wood v. Sutcliffe, 
, supra, "Whenever a court of equlty is asked for an injunction in cases of 
such nature as thls [a bill to enjoln the pollution of a stream], it must hâve 
regard, not only to the dry, strict rights of the plaintlfC and défendant, but 
also to the surrounding circumstances.' " 

The motion to remand is denied, and the motion for an injunction 
pendente lite is refused. 



THE ACME. 

pistrict Court, W. D. New York, February 26, 1903.) 

No. 145. 

1. Tva AND Tow— LiABiLiTr FOR Qroundino op Tow— Dérangement of 

Tim.br. 

To exonerate a tng from Ijability for the loss of a tow by grounding, 
resulting from a dérangement of the tug's steerlng gear which rendered 
her unmanageable, It Is not enough to show that the defect was not due 
to her fault but to inévitable accident, but she must further show that 
thereafter the Injury of the tow could not hâve been prevented by the 
exercise of ordinary care and skill; and such care and skill are not 
showij where It appears that the trouble arose from the loosening of a 
pin which held the tiller, which could hâve been discovered and fastened 
In time to hâve prevented the grounding, but that no examlnation was 
made untll afterward, and nothing done except to reverse the englne. 

2. SAME—DEFKNsEà— Action in Extremis. 

The failure of a tug's steerlng apparatus to work, leavlng her headed 
toward an Island in the river, which she struck, grounding her tow In 
about flve minutes afterward, did not présent such a condition of Im- 
médiate danger as to éisciïse the failure of the mastèr to make any at- 
tempt to dlscover and remedy the defect on the ground that be acted 
in extremis. : : 

In Admiralty. Suit to recover for sinking of tow. 

Carpenter, Park & Symmers and Geçrge S. Potter, for libelants. 
Peter S. Carter and George Clinton, for claimant. 
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HAZEL, District Judge. The libel has.been filed in this cause to 
recover damages sustained by the canal boat George Chambers while 
in tow of the steam canal boat Acme. 

It appears îrom the évidence that on the 29th day of October, 1902, 
while the Acme with tow was proceeding down the Hudson river just 
below Coxsackie Island Light, at about 6:30 o'clock p. m., a mishap 
occurred which resulted in the sinking of the Chambers. The tow 
consisted of four canal boats, heavily laden with grain, and arranged 
in an apparently safe and proper manner. The Chambers was for- 
ward, with the canal boat Hudson astern on the starboard side of the 
Acme, which had another canal boat ahead, and one on her port side. 
The fîeet thus made up proceeded down to a point below Coxsackie 
Light. A bend in the river required the course to be altered to port 
towards the westerly side of the river. The Acme seasonably attempt- 
ted to starboard her helm, which, however, for some then unknown 
cause, had fouled and would not move. The helm, in charge of a sea- 
man, was immediately surrendered to the màster of the Acme, who 
was présent in the pilot house, and had directed starboarding the helm. 
The master vainly tried to exécute the required maneuver, and, fail- 
ing to move the helm to starboard, instantly sigilaled the engineer 
to reverse the Acme's engine full speed. The engineer obeyed the 
signal. Nevertheless, the tow proceeded ahead in a straight course, 
which resulted in contact with an island and grounding the Chambers. 
The speed of the tow, at the time of the starboard order, was five miles 
an hour with an ebb tide. The master of the Acme testified that, 
when he discovered that his wheel would not turn to starboard, his 
boat was 1,500 to 2,000 feet distant from the point where the Chambers 
struck. This testimony would appear to be corroborated by the chart 
in évidence. The impact occurred between four and five minutes after 
tlje attempt to starboard the Acme's helm. According to the view of 
the libelant, the Acme was remiss in seasonably starboarding; that, 
at the time the master of the Acme testifies he attempted to exécute 
the maneuver, his helm had already been turned hard astarboard. 
This theory is based upon the testimony of Timans, an expert witness 
for libelant, who testified that in his judgment the Acme and tow-, 
assuming that she had lost her steering capacity at the point indicated 
by the master of the Acme, and where a strong current divides the 
river, would hâve drifted down westerly through Coxsackie Channel. 
It is further contended by libelant that, assuming the attempt to star- 
board the Acme's helm to hâve been seasonably made, she nevertheless 
is in fault through failure of her master to make or cause to be made 
an immédiate inspection of her steering apparatus, which would hâve 
disclosed the dérangement of her rudder. Such an inspection would 
not only hâve revealed the impairment of the helm, which fouled the 
sheave, but would hâve enabled instant repair, and conséquent pré- 
vention of the casualty. The proofs do not justify an assumption of 
fault in the management of the Acme owing to a belated attempt to 
starboard her helm. In the view which I take of this controversy, 
the primary question is whether the master of the Acme exercised that 
reasonable care imposed upon him by the maritime law to prevent the 
accident, which was imminent when the obstruction of the maneuver 
under starboard helm became apparent. 
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According to theclaimantjithei accident is entirely attributable to 
the dérangement of the key or wedge which held the tiller in position, 
causing the tiller head to drop and foui the sheave. This resulted 
in the iailure of the steering gear to perforai its function. The key 
and steering apparatus were inspected at Troy, .just before entering 
the river. , What loosened the key does not clearly appear. A west- 
erly wirid, however, caused a heavy swell, and it may be considered 
quite probable that the action of the waves contributed to that resuit. 
No alarm was given.by the Acme after discovering the defect in 
the wheel, and no efïort was made to anchor the tow. An alarm would 
not hâve prevented the injury, and anchoring was impracticable. 
After the Chambers was aground, the master of the Acme made an 
examination of the steering gear. At a glance the defect in the rud- 
der was discovered. It was repaired by a blow of the hammer, which 
fastened the key in its place. It is further contended by claimants 
that the imperfection in the rudder was due to no fault or négligence 
on their part; that the loosening of the key and the conséquent acci- 
dent were inévitable, and could not be foreseen, and therefore the 
doctrine of inévitable accident as enunciated in The Grâce Girdler, 7 
Wall. 196, 19. L. Ed. 113, and The Olympia, 61 Fed. 120, 9 C. C. A. 
393, and other cases cited, applies. Thèse cases do not strictly cover 
the question hère involved. The loosening of the key may not strictly 
hâve been owing to any àctof omission or commission by those in 
charge of the management of the Acme, although it is contended by 
libelants that the jumping of the rudder post earlier in the day, owing 
to the wind and swell, gavé warning of the need of inspection of the 
steering apparatus. Nevertheless, it is the eflfect or conséquence 
which followèd the occurrence to the tiller to which the proofs direct 
attention. If the conséquences of impairment of the helm could hâve 
been foreseen — ^and it was not clear from the évidence how it could 
hâve been otherwise — prompt measures should immediately hâve been 
adopted to prevent the impending injury. It is not enough for claim- 
ant to show that the cause of the casualty was due to an unavoidable 
and accidentai fouling of the tiller, which could not hâve been fore- 
seen by the exercise of reasonable care. They must further establish 
— for the burden of proof under the circumstances is upon them — that 
the eflfect and conséquence of the inévitable occurrence could not hâve 
been prevented by the exercise of diligence and reasonable care. Such,. 
I think, is the holding of the cases. What was done to avert the acci- 
dent? True, the engine was reversed. Under the circumstances, this 
was not enoughj The hawser rack aft, which covered the steering 
apparatus, was approximately 30 feet distant from the wheelhouse, 
which was midships. The évidence tends to show that the dérange- 
ment of the helm could hâve been remedied within two minutes. This 
would hâve afforded ample time to avoid the grounding of the Cham- 
bers. The rule of law which exonérâtes a tug, when damages hâve 
been sustained by her tow, from the presumption that she was in 
fault, cannot bé expandedî to include her lack of ordinary diligence 
and care to prevent the conséquence of unavoidable and unforeseen 
break of her steering apparatus. It devolved upon the Acme to show 
that everything was done which an ordinarily skillful navigator ought 
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to do to prevent injury. The Webb, 8i U. S. 406, 20 L. Ed. 774 ; 
The Olympia, supra; The Taurus and The Kate Jones (D. C.) 91 
Fed. 796; The Rockaway (C. C.) 25 Fed. 775. No satisfactory ex- 
cuse is offered why the irapairment of the Acme's steering apparatus 
was net instantly discovered and as quickly repaired. Her master 
failed to seasonably perceive what an ordinarily skillful navigator un- 
der the circnmstances should hâve perceived and guarded against. 
It is urged by claimant that the master of the Acme suddenly found his 
vessel in a position of danger, and, as it was without any fault for 
which the vessel is responsible, he cannot be held in fault because he 
has omitted to do something which he should hâve done to prevent 
the accident. I do not think that the doctrine of exonération from 
fault committed in extremis is applicable to the case at bar. The 
danger which confronted the Acme was not such as to deprive her 
master of the required présence of mind to enable him to properly 
guard against the accident. It is not apparent why it did not occur 
to her master to at once make an examination of "the steering gear, 
uniess we accept his testimony of insufHcient time. This testimony 
lacks force. The évidence clearly establishes that about five minutes 
elapsed after the helm failed to swing to starboard before the Cham- 
bers grounded. No précautions were taken except to reverse the 
speed of the tow, and to prevent the occurrence of what must hâve 
seemed inévitable. The master was not alone on the Acme. Others 
could hâve made the inspection if he deemed it necessary that he should 
remain at the wheel. 

I am constrained to hold that the injury was sustained, irrespective 
of any of the other causes suggested by counsel for libdiant, by rea- 
son of the failure of the Acme to use that degree of foresight and care 
which under the circnmstances the law required. The Acme, there- 
fore, must be held in fault. It is unnecessary to dispose of the ques- 
tion of limitation of liability at this time. The usual decree of réf- 
érence to a commissioner mav be entered. 
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SOHOETTLER v. SAMB. 

(Circuit Court, E. D. Pennsylvania. June 27, 1903.) 

Nos. 25, 35. 

FiBB Bbcapes— Pennsylvania Statxjtes— Effect of Cebtificatb o» Ap- 

PHOVAI,. 

The Pennsylvania flre escape act of 1879 (P. L. 128) requlres the owner 
of every factory, or other building of a certain helght, to provide a per- 
manent, safe, external means of escape therefrom in case of lire; provides 
for Its inspection by certain oflBcers, and that, if found satisfactory, a 
certlflcate shall be issued to the owner; Imposes a penalty for failure to 
obey the act, and also glves an action for damages against the owner to 
any one Injured as the resuit of the absence of such efficient flre escape. 
It does not provide in terme what the effect of the certlflcate of approval 
Shall be. Eeld., that such certlflcate did not ralse a conclusive presumption 
of a compliance wlth the law to fumish the owner wlth a complète dé- 
fense to an action for damages under the act, but that Its only effect was 
to protect the owner against liability for the penalty. 

123 F.— 52 
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8. Samb~EfpeC* oF Indoesement oir'CÉRTiFiCATK.' .i. -y. 

■ A , cçrtiflcate having bflen Issueâjiiiider sucll' act, ;an indorsement was 
made tiiereon In 1887, approving tjie. rbpes ,and challis which had been 
supplled Dy the owner in compliançe with an àmendatory açt. Éeldi, viaX 
such Indorsement did not make the certiflcate effective as one issued ■ as 
of that date under a second àmendatory act, passed in 1885, which re- 
quired stairtvays on certain klnds of buildings, and made the certiflcates 
Issued thereunder concluslve évidence of a compUance with the act, but 
that its effect as évidence remained the same as before. 

3. Samb— Prctiso in Statute Construbd. 

The àmendatory act of 1885 (P. L. 68) provided that where more than 
100 operatlves were employed there must be provided at least tviro lire 
escapes, and more If required t£> secure speedy and saf e escape, but con- 
tained a proviso "that npthing in thls act shall interfère with flre escapes 
now in use approved by the proper authorltles," fleîdl, that such proviso 
dld not exempt the ownér f rom the Teguireinent of providing the number 
of flre escapes specifled by the act, but merely approved the sufaciency 
in construction of those previously built and approved. 

On Motion by Défendant for Judgment on Point Reserved, Not- 
withstanding the Verdict. 

D. Webster Dougherty, for Snyder. 

Thos. Â. Fahy, for Schoettler. 

George Wharton Pepfîer, for défendant. 

J. B. McPHERSON, District Judge. It seems to nie to be untlec- 
essary to discuss at length the questions raised by thèse motions. I 
think the charge to the jury déclares with sufificient distinctness the 
view ta'ken by the court, then and now, concerning the positions ad- 
vanced by the défendant. But, in order to àvoid possible misunder- 
standing, I may briefly state again the mktters in dispute, and my 
opinion thereon. 

The Penhsylvania fire escape act ûf 1879 (P. ^- I28).rëquires, inter 
alids, ttfe bwner of every factory, ànd other buildings of a certain 
height, to provide a permanent, safe, external means of escape there- 
from in case of fire ; makes it the duty of specified officiais to examine 
and test such fire escape, and, if they find it satisfactory, to isi>ue 
a certificate of approvaj 5 imposes a penalty on the owner for failure 
to obey the act, to be codlected as fines apd forfeitures are collectible; 
and gives also an action for damages against the owner to any one 
injured as the resuit of the absence' of such efficient fire escape. Un- 
der this act, a fire escape was erectedupon the factory now in ques- 
tion, and à, certificate, of approval w(as issued in 1883 to James Long, 
who was then the owner. In 1883 (P. L. 50) and in 1885 (P. L.. 66), 
by amending statutes, rqpfes and chains 'were alsO required, and thèse, 
having beCiJ.put up, wère approved iri ^887 by indorsement on the 
back of the original certificate. Another amending act of 1885. (P. L. 
68) made material changes in the act of 1879. The earlier açt had no 
spécifie provisions based :upon the nunïber of operatives whose safety 
was to be cared for; the first section of the act of 1885 (P. L,. 68) de- 
clared that if more thari 100 operatiVeS were employed, there must be 
at. least two oqtside,^open, iron stairways, and more than two if more 
were necessarytO' secure speedy and safe escape in case the interior 
stairways should be eut oflf by fire or smbke. The owner was permit- 
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ted, however, to départ from the kind of construction specified by the 
act, but he was bound to put up a means of escape that was permanent, 
safe, and external, subject to the inspection and approval of the au- 
thorities constituted for that purpose. The second section of the 
act of 1885 (P. L. 70) declared that the certiiicate of approval should 
relieve "the party or parties to whom such certificate is issued" from 
liability to the fine, damages, and imprisonment imposed by the suc- 
ceeding section. This third and final section, after announcing the 
penalties for disobedience, and giving an action for damages to any 
person injured by failure to obey, added the proviso, "That nothing 
in this act shall interfère with fire escapes now in use approved by the 
proper authorities." No certificate of approval under this act of 1885 
(P. L,. 68) was ever given, either to James Long or to either of his 
successors in title, although more than 100 operatives had been worlc- 
ing in the factory for several years before the fire that destroyed the 
buildings in June, 1902. The présent owner acquired title in 1900, but 
(as already stated) no certificate has ever been issued to him. No 
question arises now concerning ropes and chains, the jury having found 
specifically that the défendant discharged his duty in this respect. 

Thèse being the facts, it seems to me that the légal questions should 
be decided as follows : 

1. The act of 1879 <ioes not provide in terms what the efEect of a 
certificate of approval shall be. I think, therefore, following the dé- 
cision of Justice Mitchell, now upon the Suprême Court of Pennsyl- 
vania, but then upon the bench of the common pleas of Philadelphia 
county, in Commonwealth v. Emsley, 5 Pa. Co. Ct. R. 476, that the 
only effect of the certificate was to protect against the penalty. The 
act did not profess to alter the rules of évidence so as to raise a con- 
clusive presumption that the owner had complied with the act, and thus 
to furnish him with a complète défense to an action for damages, based 
upon the charge that he had failed to supply a permanent, safe, and 
external means of escape. To hold that the act raises such a presump- 
tion by implication seems to me an impossible step. So important a 
change should be made either in positive terms, or by an implication 
that cannot be resisted. Hère, however, the ordinary and natural 
construction is simply this : The certificate of approval is a sufificient 
reply to any attempt to impose the fine ; and it seems to me that this 
construction satisfies the language of the statute fully. 

2. This view is strengthened by considering the fact that the act of 
1885 did alter the rules of évidence, and did make a certificate of ap- 
proval conclusive évidence of compliance with the act, and a complète 
défense to an action for damages. But it did so expressly, and not 
by implication. The language is capable of no other construction. 
After inspection, the proper officiais are to grant the certificate, "there- 
by relieving the party or parties to whom such certificate is issued 
from the liabilities of fines, damages and imprisonment imposed by 
this act." A man is not "relieved" from liability if he continues to be 
exposed to the hazard of an adverse verdict on the question whether he 
has complied with the requirements of the statute. But the act of 
1885 does not enlarge the efïect of certificates issued under the act of 
1879, and the approval of the ropes and chains in the defendant's 
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factory, îndorsed in 1887 upon the original cei-tificate issued in 1883, 
did not republish the certificate as of the later date. This would be 
anotlter unnecessary iniplication. It by no means follows that, be- 
cause the ropes and chains were inspected and approved in 1887, the 
external stairways were also examined, and found by the inspecting 
officiais to comply with the act of 1885. Inspection of fire escapes is 
too serions a matter to dépend upon an inference; it should appear 
affirmatively to hâve been made, 

3. The proviso to the third section of the act of 1885 means, I 
think, no more than this : If the material and mode of construction 
of a fire escape, in use when that statute was passed, satisfied the 
act of 1879 — and this would be shown by the certificate of approval 
of the proper authorities — such material and mode of construction 
should be held to satisfy the act of 1885 also. But, in my opinion, the 
proviso goes no further. If, for example, only one external stairway 
had been approved under the act of 1879 for the use of 200 operatives, 
such stairway might still be used as one of the fire escapes that were 
required by the act of 1885; but the obligation to erect the other 
stairway or stairways would at once arise, and the owner would be 
obliged also to conform the additional means of escape to the require- 
ments of the later statute. 

4. Therefore, as I think, no certificate having been issued to any 
person under the act of 1885, and the certificate under the act of 1879 
not being conclusive in favor of the défendant, a question of fact was 
presented, namely; Were the means of escape that were actually 
provided permanent, safe, and external, within the meaning of the 
législation on this subject? This question was for the jury to answer, 
and I see no reason to disturb the verdict. Indeed, if I am right in 
my understanding of the defendant's position, the correctness of the 
verdict is not challenged by thèse motions. Questions of law only 
are raised, and a new trial is not asked for, even if the court's opinion 
on the légal propositions should be adverse to the défendant. 

The motion for judgment is refused in each case. 



NOME BBACH LIGHTERAGE & TRANSPORTATION CO. v. MUNICH 
ASSUR. CO., Limited, et al. 

(Carcult Court, N. D. Californla. June 15, 1903.) 

No. 13,098. 

1. Marinb Insurakce— SEAwoKTniNEss or Vessel— EvmnNCB op Custom. 

On an issue as to the seaworthlness of an Insured veasel for a voyage 
from San Francisco to Nome, ttie contention of défendant belng that as 
the vessel was not sheathed she was not reasonably fltted to encounter 
the Ice which she might be expected to meet in Behring Sea at that 
season, it was not error to submlt to the jury for their considération 
évidence that vessels generally maklng such voyages were not sheathed, 
although in fact the navigation to Nome first commenced that season, 
and Its conditions and requirements had not been establlsbed; such fact 
golng to the welght, and not to the relevancy or materlallty, of the 
évidence. 
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3. Instructions — Expression of Opinion bt Jcdqb. 

It is not réversible eiror for the judge In a fédéral court to express hia 
own opinion of the facts, if the rules of law are correctly laid down, and 
the jury are given to understand that they are not bound by such opinion. 

8. Marine Insurance— Action on Polict— Dépenses. 

An allégation in the answer of an insurance company sued to recover 
for the loss of an insured vessel wrecked by floating ice encountered in 
Behring Sea that plaintifE sailed the vessel "into said ice knowing full 
well that so to do endangered the safety of said vessel" is not an alléga- 
tion that the loss of the vessel was "caused by the willful act of the 
Insured," within the terms of Civ. Code Cal. § 2629, which exonérâtes 
the insurer from liability for such a loss, but an allégation of négligent 
navigation, which under said section, as well as under the gênerai law, 
constitutes no défense to liability, where, as in such case, the loss arose 
from a péril of the sea, which was a péril insured against. 

4 Same— Unseaworthiness— BuRDEN op Proof. 

The burden of proving unseaworthiness as a défense to an action on 
a marine policy of insurance to recover for the loss of a vessel rests on 
the défendant. 

Action on Policy of Marine Insurance. On motion by défendants 
for new trial. 

Nathan H. Frank, for plaintifï. 

Van Ness & Redman, for défendants. 

MORROW, Circuit Judge. This is an action brought May 31, 
1901, by the plaintiiï to recover from the défendants the sum of 
$2,500, claimed to be due under a policy of insurance issued by the 
défendants insuring plaintifï's interest as owner in the body, ma- 
chinery, tackle, apparel, and other furniture of the barkentine Cath- 
erine Sudden, for the period of one year, beginning on the 26th day 
of March, 1900, and continuing until the 26th day of March, 1901. 
By the terms of the policy the défendants insured the plaintifï against 
périls of the sea and other losses and misfortunes in said policy men- 
tioned, and permission was granted to make one trip to Cape Nome. 
It is alleged in the complaint that after the insurance was eiïected, 
and on the 3d day of June, igoo, while the insured vessel was pro- 
ceeding upon a voyage from the port of San Francisco to the port of 
Nome, Alaska, the vessel was totally lost by périls of the sea. It îs 
alleged that the vessel, at the time of effecting the insurance and at 
the time of her departure upon the said voyage, was seaworthy. 

The défendants in their answer deny that the vessel was lost by 
périls of the sea, but allège that whatever loss was suffered by plain- 
tifï by reason of injury to the vessel resulted from want of propcr 
and ordinary care upon the part of plaintifï, in the following particu- 
lars: 

"That the said vessel, the Catherine Sudden, sailed upon the voyage men- 
tioned in the complaint from San Francisco, Califomia, bound for Nome, 
Alaska, and whlle proceeding upon said voyage, and on or about the 28th 
day of May, 1900, passing through and out of Dmalak Pass into Behring 
Sea, met drift ice, and within twenty-four hours thereafter met with largo 
fields of ice, and within forty-eight hours thereafter ran into and was sur- 
rounded with heavy ice, and thereafter, and on or about the 3d day of June, 
1900, the said vessel was struck by lee on her port bow, and said bow was 

t 4. See Insurance, vol. 28, Cent. Dig. § 1652. 
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thereby stove in; that by reason ot thls injury to sald vessel slie was sp 
crlppled that she was compelled to seek and obtain the assistance of the 
steamei' Oorwin, which sald steamer diid then and there take her in tow; and 
toweiher Into Nome, Alaska." ,: 

It is further alleged that plaintiff well knew the danger attendant 
upon the sailing of the^ vessel into the ice, and that it was not con- 
sistent with good seamanship, and that the exercise of due and proper 
care requitted the plaintifï to change the course of the vessel when 
ice was eiicountered, and to seek open water or a port of safety 
until danger from ice had passed, and had plaintifï exercised such 
due and proper care said accident to said vessel would not hâve hap- 
pened; that plaintifï riegligently and carelessly, and without due 
care, sailed said vessel into the ice in Behring Sea in the manner in 
the answer set forth, and failed to exercise ordinary care in protect- 
ing said vessel from the danger of contact with said ice, The défend- 
ants deny that the said vessel was, at the time of eflfecting the insur- 
ance in question or at the time of her departure upon the voyage 
to Cape Nome, seaworthy, and allège that in making the voyage at 
that season it was to be anticipated that ice might be encountered 
in Behring Sea; and défendants further allège, upon information and 
belief, that the said vessel was of insuiïicient strength to be sailed in 
said sea under said circumstances. 

Upon the trial of the case a verdict was rendered in favor of the 
plaintifï in the sum of $2,500, with interest at 7 per cent, per annum 
from date of daim. 

The défendants hâve moved for a new trial, upon the grounds that 
the évidence was insufficient to justify the verdict, and that the ver- 
dict was against law, and specify as errors of law the refusai of the 
court to instruct the jury as requested by the défendants, and the 
giving of certain instructions. 

The motion for a new trial relates to two défenses : (i) That the 
vessel was unseaworthy; (2) that there was an assumption of an 
unwarranted risk on the part of the vessel in the effort made to 
reach Nome under the circumstances and conditions prevailing in 
Behring Sea at the time the voyage in that sea was undertaken. 
Thèse défenses were largely questions of fact, and it is contended by 
the défendants that they wete not submitted to the jury with proper 
instructions by the court, and that in the instructions given thèse 
two défenses were so confused as to mislead the jury, to the défend- 
ants' préjudice. 

With respect to the défense that the vessel was not seaworthy, 
the court instructed the juTy as foUows: 

"It is denled tliat tlie vessel was seaworthy, and in thîs behalf the de- 
fendants allège that It was to ■ be anticipated that the ice might be encoun- 
tered during the time said voyage was undertaken, and that said vessel was 
of insufiicient strength to be sailed into said sea under said circumstances. 
The effect of thèse allégations In the answer as to the seaworthiness of the 
Catherine Sudden is that the vessel was not seaworthy to sail into or encoun- 
ter ice, but that tn the exercise of proper care in the navigation of the vessel, 
under the circumstances of the voyage in question, she would not hâve en- 
countered Ice, and would hâve esoaped the. injury complained of. It is not 
denled that the vessel was seaworthy for careful navigation, but the conten- 
tion in the answer is that she was carelessly navlgated, and that the acci- 
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dent and loss In the case resulted from such want of care or négligence. 
I am therefore of the opinion that there is no question aa to the seaworthi- 
ness of the Catherine Sudden in this case. And as to the alleged négligence 
in the navigation of the ship, that is not a défense unless It is of such a 
degree as amounts to wiUfulness, and willful négligence is not alleged in 
the answer, nor do the facts in the case justify an Inference of willful nég- 
ligence. But out of caution I submlt to you, as a question of fact for your 
décision, without référence to the opinion which I hâve expressed as to such 
question, the question whether the Catherine Sudden was seaworthy; and 
as to this I Instruct you that In every case of marine Insurance upon a ship 
it is warranted by the insured that the ship is seaworthy, and a ship Is sea- 
worthy only when it is reasonably fit to perform the services and to encoun- 
ter the ordlnary périls of the voyage contemplated by the parties. If you 
flnd that the barkentine Catherine Sudden was not seaworthy — that is, was 
not reasonably fit to perform the services and to encounter the ordinary 
périls of the voyage contemplated by the parties to the policy — then, and in 
that case, your verdict should be for the défendants. 

"I instruct you that the law does not require that the vessel shall be of the 
very best construction, or hâve the very best equipment that modem science 
can invent, but only that she shall be reasonably fit to encounter the ordi- 
nary périls of the voyage contemplated by the parties to the policy. The law 
does not require that she shall be fit to encounter extraordinary périls." 

It appeared from the évidence that the planking in the vessel was 
from 4 to 43^ inches in thickness, and that she was not sheathed. 
Evidence was introduced on the part of the defetidant tending to 
show that an unsheathed vessel should not go into the ice of Behring 
Sea, while, on the other hand, the évidence on the part of the plaintiff 
tended to show that vessels engaged in the Nome trade that season 
were not generally sheathed. With respect to this question the court 
instructed the jury: 

"In determining whether or not a vessel is reasonably fit for the service 
in whlch she is to engage, you may take into considération the practice of 
merchants and seafaring men engaged in that trade, and if the vessels en- 
gaged in the Nome trade generally are not sheathed or otherwise specially 
constructed to meet ice you may take that fact into considération in deter- 
mining whether or not such sheathing or spécial construction is necessary 
to render a vessel reasonably fit to encounter the ordlnary périls of that 
voyage." 

The objection to this instruction appears to be that the Nome 
trade had just commenced, and its conditions had not been estab- 
lished, the wild rush of passengers and freight to the gold fields 
at and near this point causing carriers to take unusual and unsafe 
risks, and to incur périls not contemplated by the insurance law. 
This objection goes to the weight of the évidence, but not to its rele- 
vancy or materiality. It seems to me that the court committed no 
error in calling the attention of the jury to it in connection with 
the other raatters mentioned in the instructions, and upon the whoJe 
instruction relating to this question I think the controversy as to 
the seaworthy condition of the vessel was submitted to the jury with- 
out préjudice to the rights of the défendants. 

One of the instructions requested by the défendants in this behalf 
was as follows : 

"TJnless the .barkentine Catherine Sudden was so constructed and was in 
such condition at the tlme that ehe lef t San Fra;nclsco for Nome as to ■ be 
reasonably fit to encounter and survive the perli ot ice in the Behring Sea 
under sùch clrcumstanCeS' and conditions as were to hâve been reasonably 
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anticipa ted upon the voyage, then she was not seaworthy, and If you s» 
flnd your verdict must be for the défendants." 

This instruction the court did not give, but the court did instruct 
the jury, as requested by the défendants, that in every case of marine 
insurance upon a ship it is warranted by the insured that the ship is 
seaworthy, ■ and that a ship is seâVorthy only when it is reasonably 
fit to perform the services and to eiicounter the ordinary périls of 
the voyage contemplated by the parties. This instruction covered 
the whole question, and stated the law correctly, and the observation 
of the court that in its opinion there was no question as to the sea- 
worthiness of the Catherine Sudden in this case did not take the case 
from the jury; for, notwithstanding this observation, the learned 
judge said: 

"I submit to you as a question of faCt for your décision, without référence 
to the opinion I hâve expressed as to such question, the question whether 
the Catherine Sudden was seaworthy." 

It is not a réversible error in the judge to express his own opinion 
of the facts if the rules of law are correctly laid down, and if the jury 
are given to understand that they are not bound by such opinion. 
Doyle V. Union Pac. Ry., 147 U. S. 413, 13 Sup. Ct. 333, 37 L. Ed. 
223; AUis V. United States, 155 U. S. 117, 123, 15 Sup. Ct. 36, 39 L. 
Ed. 91. 

The second défense involved in this motion is that there was an 
assumption of an unwarratited risk on the part of the vessel in the 
voyage to Nome at the time and under the circumstances and condi- 
tions prevailing in Behring Sea when the voyage in that sea was 
undertaken. The instructions requested by the défendants upon this 
feature of the case are as foUows: 

"An Insurer Is not exonerated by the négligence of the insured, or of his 
agents or others, but an Ineurer la not llable for the wlllful act of the in- 
sured. If from the évidence you flnd that the plalntitt", as owner of the Cath- 
erine Sudden, dispatched her upon the voyage to Nome Intendlng and with 
the understanding that she should sali Into the Behring Sea without regard 
to the présence of Ice thereln, and that by reason of her constnietion and 
condition she was not fit to go Into that sea and into the Ice thereln at the 
tlme and under the circumstances that she did go into said Ice, aud that so 
going into said sea under said circumstances and at said tlme she was 
llkely to meet wlth the accident whlch In fact befell her, then and In that 
case your verdict must be for thé défendants. 

"If the owner of an Insured vessel sends that vessel against a known and 
understood péril, knowlng and understanding that by reason of said perll the 
vessel Is llkely to be wrecked or otherwlse Injured, and she Is In fact injured 
by reason of such péril, the ùnderwrlter is not llable for any damage resuit- 
Ing therefrom. 

"In the navigation of the Catherine Sudden from San Francisco to Nome 
the captaln of gaid vessel was the agent and représentative of the plaintiff, 
and if he put his vessel Into the ice in Behring Sea knowlng that she was 
not fit to go Into that ice, and was llkely to meet wlth the accident which 
In fact befell her, plaintiff Is Ijesponslble for what he did; and If you flnd, 
as aiready stated, that the master, under thèse circumstances, put the vessel 
Into the Ice when he should not hâve done so, then and In tiiat case your 
verdict must be for the défendants." 

Thèse instructions were tiot given, but the court did read to the 
jury that portion of defenjâants' answer in which this défense was 
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set up, and explained to the jury that the effect of the allégations 
of the answer as to the seaworthiness of the vessel was that it was 
not seaworthy to sail into or encounter ice, but that in the exercise 
of proper care in the navigation of the vessel under the circumstances 
of the voyage in question she would not hâve encountered ice and 
would hâve escaped the injury complained of. The court said further : 

"It is not denied that the vessel was seaworthy for careful navigation, 
but the contention in the answer is that she was carelessly navigated, and 
that the accident. and loss in the case resulted from such want of care or 
négligence." 

It is objected to this instruction that it did not touch the real ques- 
tion before the court and jury, and that it confused the défense that 
the vessel was not seaworthy with the défense that the vessel as- 
sumed an unwarranted risk. The fîrst observation to be made with 
respect to this objection is that the défendants in their answer make 
négligent and careless navigation a spécifie défense. In the sec- 
ond or affirmative défense to the action the défendants allège "that 
in saiHng the insured vessel 'Catherine Sudden' from San Francisco 
to Nome upon the voyage alleged in the complaint plaintiflE failed 
and neglected to exercise ordinary care in the making of said voyage 
and the sailing of said vessel, and negligently and carelessly so navi- 
gated and sailed said vessel as to cause the injury thereto, by reason 
of which the said vessel was wrecked as in the complaint alleged." 
The answer then proceeds to specify the négligence and carelessness 
which caused the wreck, repeating the allégations of the first défense 
hereinbefore referred to in relation to the vessel passing through 
Umalak Pass into Behring Sea and meeting drift ice, and within 24 
hours thereafter meeting with large fields of ice, and within 48 hours 
thereafter running into and being surrounded with heavy ice, and 
thereafter, and on the 3d day of June, being struck by ice on her 
port bow, alleging that her bow was thereby stove in. It is true 
that the défendants allège further in their answer "that they are in- 
formed and beheve, and upon such information and belief allège, 
that plaintifif sailed the said Catherine Sudden into said ice knowing 
fuU well that so to do endangered the safety of said vessel." 

Section 2629 of the Civil Code of this state provides: "An in- 
surer is not liable for a loss caused by the willful act of the insured; 
but he is not exonerated by the négligence of the insured, or of his 
agents, or others." It is contended by the défendants that the answer 
alleging that the plaintif? knew full well that sailing the Catherine 
Sudden into the ice would endanger the safety of the vessel was 
tantamount to an allégation that the vessel was wrecked by the 
willful act of the insured. The défense would then corne within the 
first provision of section 2629 of the Civil Code, and escape the lia- 
bility provided in the second provision. It seems perfectly plain, 
however, that the défense set up in the answer now under consid- 
ération was the claim that the insured was guilty of neghgence in 
navigating the vessel in Behring Sea under the circumstances and 
conditions prevailing at the time the voyage was being prosecuted. 
But, whatever view is taken of this défense, it is clear that it cannot 
avail the défendants. It is not alleged that the loss of the vessel was 
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caused by the wiUful açt of the insured, nor would the évidence in 
the case tend in any degree to supjjprt such an allégation, if ît had 
been made. The sailing of the vesse;! ,on the voyage to Nome was 
contemplated by the parties to the insurance contract, and was, of 
course, the willful act of, the insured, and so specifically was the sail- 
ing ofthe vessel into Behring Sea; but this is as far as the défend- 
ants can go, in making the willful act of the plaintiiï a ground for 
relieiving thém from liability on the insurance contract. The vessel 
was on the 3d day of June, igoo, struck by ice on her port bow, and 
the bow was stove in, as alleged in the answer; but this collision 
with the ice was not the willful act of the insured, or of any of its 
agents or servants. A single sentence in the uncontradicted testi- 
mony of J. L. Panno, the master of thé vessel, places this question 
beyond a doubt. He said: 

"When ia the lee I was dolng ail, as a prudent mariner, to avoid contact 
with the'lcei and dolng ail I^çould do, anyhow. I could not avpid this pièce 
of Ice cofliing down and stijiking me; If I could, I should hâve done it mighty 
quick. It oceùrred merèly bécausé It is one of those things that is lîkely to 
happèn ta any ^vessel when iri a floatlng sea of Ice under the conditions such 
as existed *héû I was theie." 

The vessel was in a floating sea of ice. Other vessels Jiad gone 
through, and the master, thpught he could take this vessel through, 
but a pièce of ice struck the vessel on the port bow, and she became 
disabled. This was the proximate cause of the accident, and we 
are not required to proseçute the inquiry further. "When à péril of 
the sea is the proximate cause ,of a loss, the négligence which caused 
that péril is not inquired into,, not because the underwriter bas taken 
upon himself ail risks. arising from négligence, but because he has 
assumed to indemnify the insured against losses from particular 
périls, and the assured bas not warranted that his servants will use 
due carcjto avoid thenj." General Mutual Ins. Co. v. Sherwood, 
14 How.,351, 365, 14 L,;Ed;. 452. 

The miçcondiiçt of the, master, unless afïected by fraud or design, 
will not defeat a xecovery oathe policy. Orient Ins. Co. v. Adams, 
123 U. S. 67, 73, 8 Sup. Ct 68, 31 L. Ed. 63. Public policy requires 
no more than that a man be not sufïered to insure against his own 
knavery. American Ins. Co. v. Insley, 7 Pa. 223, 230, 47 Am. Dec. 
509. 

The court having submitted to the jury the question whether the 
vessel was reasonably fît to perform the services and to encounter 
the ordinary périls of the voyage contemplated by the parties tp 
the insurance contract, the évidence in the case did not call for the 
instructions requested by the défendants relating to the sending of 
the vessel against such périls. 

The instruction that the loss was a loss by périls insured against 
was correct, considered with respect to the other instructions given 
by the court., ,, 

, The court instructed the , jury that the plaintif! had only to make 
eut a prima facie case of seaworthiness, and the burden of proving 
the vessel unSeaworthy then rested upon the défendants. , If, then, 
the jury should find the testimony regarding seaworthiness of the 
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vessel evenly balanced, it would be the duty of the jury to find for 
the plaintifï tipon that question. In Adderly v. American Mut. Ins. 
Ce, Fed. Cas. No. 75, Chief Justice Taney held that the burden of 
proof of unseaworthiness was on the défendant. To the same effect 
is Bullard v. Roger WilHams Ins. Go., B'ed. Cas. No. 2,122; Lunt 
V. Boston Marine Ins. Co. (C. C.) 6 Fed. 562; Moores v. Louisville 
Underwriters (C. C.) 14 Fed. 226; Guy v. Citizens' Mut. Ins. Co. 
(D. C.) 30 Fed. 695; Éarnmoor v. CaHfornia Ins. Co. (D. C.) 40 
Fed. 847. The allégation in the défendants' answer that the vessel 
was unseaworthy was therefore an affirmative allégation on their part, 
and under the rules of évidence in such cases they were required to 
prove it by a prépondérance of évidence, and failing in this the plain- 
tifï was entitled to recover. The instruction of the court was there- 
fore correct. 

Finding nothing in the proceedings that would warrant a new 
trial, the motion of the défendants is denied. 



MASTIN et al. t. CHICAGO, E. I. & P. RT. CO. et al. 

(Circuit Court, W. D. Missouri, W. D. July 6, 1903.) 

No. 2,748. 

1. Rbmoval dp Causes— Fédéral Qdestion. 

An action to recover damages alleged to hâve been sustalned by plain- 
tiffi by reason of tlie shipment by défendant of diseased cattle into a state 
from a territory, in violation of a law of the United States and of the 
régulations made by the Secretary of Agriculture for its enforcement, is 
one arising under such law and removable on that ground, although it 
Is also alleged, as additional grounds of recovery, that shipment of the 
cattle was a violation of the laws of the territory and of the state intc 
which they were brought. 

3. JnWSDICTION OF FEDERAL COURT— ESTOPFEL OP ReMOVING DEFENDANT TO 

Deny. 

A défendant on whose pétition a cause is removed into a fédéral court 
Is estopped to deny the jurisdiction of such court to render judgment 
against him therein, unless on the grpund that the state court was with- 
out jurisdiction. 

On Motion to Remand to State Court. 

Ellis, Cook & ElHs, for plaintifï. 

Frank P. Sebree, for Chicago, R. I. & P. Ry. Co. 

Botsford, Deatherage & Young, for Drum-Flato Commission Co. 

PHILIPS, District Judge. The plaintifïs are citizens of the state 
of Missouri, as also the défendant Drum-Flato Commission Com- 
pany, and the Chicago, Rock Island & Pacific Railway Company is 
a citizen of the state of lowa. The cause was removed from the state 
circuit court to this court on pétition of the défendants, on the 
ground that the plaintiffs' pétition discloses a cause of action arising 
under the laws of the United States ; the défendant railway company 

If 1. Jurisdiction of fédéral courts in actions Involving fédéral question, see 
notes to Bailey v. Mosher et al., 11 C. C. A. 308; Montana Ore Purchasin& 
Co. V. Boston & M. Consol. Copper & Silver Min. Co., 35 C. O. A. 7. 
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adding, as an addîtional ground of removal, that the cause of action 
a3 to it is separable. 

The pétition contaîns two courits. The substantive allégations of 
the first count are that, during and prior to the naonth of June, 1902, 
the diseàse known as Southern, Texas, or Spanish fever existed 
among the.càttle of Gréer county, 0kl. T.; that said disease is con- 
tagions and infectious to a deadly degree to native cattle; that such 
cattle south of Central Oklahoma hâve the power, during the spring 
and summer months of the year, to communicate said disease to 
cattle raise4,in Missouri, and is accomplished by contact or near ap- 
proach oï such Southern cattle, or by the latter pasturing upon or 
passing ovçr ground ; that thé âuthorities of the fédéral govern- 
ment, undér powers conferred by.acts of Congress, and also the 
âuthorities of Oklahoma Territory, on account of the universaHty of 
this disease in Gréer county and vicinity aforesaid, declared and pub- 
lished stringent quarantines prohibiting the shipment of any cattle 
from said county, except for through transit to slaughter beds for 
immédiate killing; that said quarantines hâve been in full force since 
prior to January 15, 1902; that by virtue of the powers conferred 
by act of Congress approved May 29, 1884 (23 Stat. 31, c. 60 [U. S. 
Comp. St. 1901, p. 3182]), and the amendments thereto, the Com- 
missioner of the Departrrieht bf Agriculture câusèd to be put in 
force prior to February i, 1902, rules and régulations governing the 
transportation, yarding, sale, and slaughter of animais coming un- 
der Interstate commerce or traffic ; that among such rules and régu- 
lations is a provision establishing a quarantine line, including said 
Gréer county, as quarai^tine territory ; also that, in unloading said 
cattle at their point of destination, chutes, alleyways, and pens must 
be isolated and set apart to receive them, and no other cattle shall 
be admitted thereto ; that ail cars carrying such cattle must bear 
placards that such cars contain Southern cattle, and each waybill, 
conductor's manifest, and bill of lading must bear on its face a 
similar statement ; and that the stockyards and parties receiving- 
such cattle must place them in such isolated pens. It is averred 
that, of ail the Tacts aforesaid, défendants, and each of them, had at 
ail times full knowledge. It is further alleged that on the 23d of 
June, 1902, a certain owner of such infected cattle of said territory, 
and the défendants, ail having the knowledge aforesaid, and with the 
knowledge that the cattle referred to in the pétition were Southern, 
Texas or Indian cattle from said Gréer county, and that for the pur- 
pose of profit and advantâge to each, and to aid and assist the owner 
of such cattle in marketing the same, the défendants assisted in 
shipping said cattle from said territory to the Kansas City Stock- 
yards, and assisted the ownèr in marketing the same, which were 
transported in cars by the défendant railway company consigned to 
the défendant commission company for sale; that at the time of 
leaving said territory said cattle had not been by fédéral government 
inspectors declared free frorn disease or so-called ticks, and, in 
obédience to the law, the cars carrying such cattle bore placards that 
they contained cattle quarantined ôr infected with Texas fever, and 
the waybills, manifests, and bills of lading were similarly indorsed 
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and stamped; that before reaching said stockyards said placards 
were, with the knowledge and consent of the défendants, to promote 
the sale of such cattle, removed from such cars, and on their arrivai 
at the Kansas City Stockyards they were by the owner and défend- 
ants unloaded from said cars, and carelessly, negligently, and in viola- 
tion of law and of the rules and régulations prescribed by the féd- 
éral government and by said stockyards, turned and driven by de- 
fendants into the pens for native healthy cattle ; that they were kept 
from immédiate slaughter and from the quarantine division of said 
stockyards, which, under the requirements of law, were set apart for 
such infected and Southern cattle. 

The pétition then avers the sale of said cattle to the plaintifïs and 
their removal to their farm, and that, by reason of their being so in- 
fected with said disease, many of them were lost to the plaintiffs or 
damaged, and the disease was communicated to other cattle of the 
plaintifïs, to their damage, etc. 

Without reviewing the authorities, the rule of law may be briefly 
stated to be that a cause of action involving the requisite amount is 
removabk from the state court to a United States court, regardless 
of the citizenship of the parties, when it appears on the face of the 
plaintiflf's pétition that the action arises under some act of Congress, 
or, stated in other form, some law of the United States. And such 
act or law is so involved when it appears from the statement of the 
pétition that some title, right, privilège, or immunity on which the 
recovery may dépend or by which it may be defeated, as the act or 
law may be construed or appUed one way or the other, is presented 
by the plaintiflE's pétition. 

It is apparent, taking the count in its entirety, that, as a material 
part of the complaint, distinctive importance is given to the fact that 
the cattle in question were the subject of Interstate commerce, and 
that their importation from the territory of Oklahoma into the state 
of Missouri was therefore the proper subject of congressional régula- 
tion. Direct référence, therefore, is made to the act of Congress, 
which is shown as the animal industry act of May 29, 1884, 23 Stat. 
31, c. 60 [U. S. Comp. St. 1901, p. 3184]. By the sixth section of said 
act ail railroad companies within the United States are forbidden to 
receive for transportation or transport from one state or territory to 
another — 

"Any Uve stock affected with any contagious, Infections, or communlcable 
disease, and especially the disease known as pleuro-pneumonia; nor shall any 
person, Company or corporation dellver for such transportation to any rail- 
road Company or master or owner of any boat or vessel, any live stock, know- 
ing them to be affected with any contagious, infectious, or communlcable 
disease; nor shall any person, company or corporation drive on foot or trans- 
port In private conveyance from one state or territory to another, or from any 
state into the District of Columbia, or from the District into any state, any 
live stock, knowlng them to be affected with any contagious, infectious or 
communlcable disease, and especially known as pleuro-pneumonia: provided, 
that the so-called splenetlc or Texas fever shall not be consldered a contagious, 
infectious, or communlcable disease within the meanlng of sections four, flve, 
six and seven of this act, as to cattle belng transported by rail to market 
for slaughter, when the same are unloaded only to be fed and watered in 
lots on the way thereto." 
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Authority by this act is conferred upon the Commissioner of Agri- 
culture to make needfùl rules a:nd régulations for the better enforce- 
ment of the act. The pétition makes direct référence to this act of 
Congress and to certain régulations, with the substantive averment 
that the shipment was made in violation of the provisions of the 
statute and the régulations prescribed thereunder. It is apparent that 
the pleader had in mind the provisions of said section 6, which makes 
it a basis of a violation of the statute that the shipper should hâve 
guilty knowledge of the disease or infectious character of the cattle ; 
and that, without the cattle having been declared immune by the 
government inspectors, they were shipped, placarded in compliance 
with thè régulations of the Agricultural Department, which placards 
were fraudulently torn ofif by défendants in transit; and it is then 
averred that the cattle were unloaded, "in violation of law and of 
the rules and régulations prescribed by the fédéral government," 
in said stockyards, and placed in improper pens, etc. What law and 
régulations were thus violated? Evidently the law of Congress and 
the régulations of the Commissioner of Agriculture made in pur- 
suance thereof. The prédicate of the. action is the requirements of 
the act of Congress and the régulations of the Commissioner of 
Agriculture, and the positive violation thereof by the défendants. 
The fact that in the same paragraph or count it is alleged that the 
shipment was also made in violation of the régulations of the terri- 
tory of Oklahoma, and that a failure to'segregate the cattle in pens 
when they arrived in the Kansas City Stockyards was also contrary 
to the régulations of said stockyards cbrnpany, does not in the least 
aflfect the fédéral question on which the case is principally bottomed. 
Black's Dillon on Removal of Causes, § 113, déclares the rule to be 
as follows: 

"It is no obstacle to the removal of a cause, as one arlslng under the Con- 
stitution and laws of the United States, that It may Involve other questions 
which are not of a fédéral character, but dépend upon gênerai princlples of 
law. It is the présence of tlje fédéral question which détermines the remov- 
abllity of the case. If suèh a question Is necessarlly Involved, though it be 
but one of several issues— If, as some of the cases express it, 'there be a 
single such ingrédient in thé mass' — It Is sufflcient to give the fédéral courts 
jurisdlction, and that jurlsdictlon will extend to the final settlement and dé- 
termination of the entire controversy, and not merely to the solution of the 
fédéral question involved. Moreover, the act of Congress contemplâtes the 
removal of the case as a case, not a mère fragment of It. It relates only to 
the entire action, and does not permit the removal of a part thereof when the 
rest is not removable." • ' ' Vi, 

Judge Caldwell, speaking for the Court of Appeals for this Circuit 
in Bailey v. Moshef et al., 63 Fed. 488, 11 C. C. A. 304, 27 U. S. 
App. 339, in efifect took the same view of this question. Notwith- 
standing the pleader in thàt case conjoined in the same paragraph 
or count showing a violation of the national banking act by the de- 
fendants, giving a cause of action to thé plaintiflfs, with allégations 
simulating statements of a comrhon-law action for fraud and deceit, 
he said : ; 

"We eannot adopt the view of plalntlfC In error that those clauses of the 
pétition Which State or tend to state a cause of action for deceit at common 
law should be segregated from the other clauses of the pétition and held to 
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constitute the statement of the cause of action. The court cannot reject the 
allégations of the pétition, which do state a cause of action under the bank- 
ing act, for the purpose of converting mère matter of Inducement or surplus- 
age, contained elsewhere In the pétition, into a substantive statement of 
a cause of action différent from that which the pétition in terms déclares 
to be the foundatlon of the action. * * * If, In drafting the pétition, the 
pleader supposed he was stating more than one cause of action, he would 
undoubtedly hâve separately stated and numbered them. • * * No one 
can point ont In this pétition where the statement of one cause of action ends 
and another beglns." 

On the argument of this motion at the hearing, counsel for plain- 
tiffs suggested that the allégations respecting the provisions and vio- 
lations of the act of Congress and the régulations made thereunder 
might be entirely eliminated from the pétition, yet leave enough 
to show a right of action. A sufïicient answer to this would be that 
the character of the pétition, and the cause of action that raay be 
supported by évidence on the trial, is to be determined from the face 
of the pétition as it was when the cause was removed. Suppose 
on the trial the plaintifïs should fail to show the alleged require- 
ments of the territory of Oklahoma, or those of the stockyards Com- 
pany alleged to hâve been also violated, they could nevertheless 
resort to the other allégations involving the fédéral statutes and régu- 
lations, and the construction placed thereon by the court might con- 
trol. 

If any doubt remained in the mind of the court as to the construc- 
tion placed upon this count of the pétition, it is entirely removed 
by a considération of the second count. Having conceived that the 
shipment in question was perhaps violative of both the fédéral and 
state statutes, the pleader based the first count on the violations of 
the fédéral law and régulations, and then proceeded in the second 
count to the statement of a cause under the statutes of Missouri, 
which makes the importer of Texas or Indian fevered cattle into 
the state responsible for any damages resulting from the communi- 
cation of that disease to domestic or native cattle. As it is compé- 
tent for the state, in the exercise of its police power, to enact and 
enforce such statute, independent of any régulations yet made by Con- 
gress respecting the importation of diseased or infected cattle from 
one state or territory to another (Reid v. Colorado, 187 U. S. 137, 

23 Sup. Ct. 92, 47 L. Ed. ), it at once becomes apparent that it was 

the purpose of the pleader, if he should fail to make out his case un- 
der the fédéral statute, to rely ultimately upon the statute of Missouri. 

It is unnecessary to discuss the question, raised by the pétition 
for removal on behalf of the railway company, as to whether or not 
the cause of action is separable, as the jurisdiction is sustainable on 
the other ground; In answer to the suggestion of plaintiffs' counsel 
that hé resists the removal on the ground that he apprehends any 
judgment he might obtain in this court would be invaUd if the re- 
moval is not warranted on the ground claimed in the pétition for 
removal, the court understands the rule to be as stated in Ayers v. 
Watson, 113 U. S. 599, 5 Sup. Ct. 631, 28 L,. Ed. 1093, that "since 
the removal was eflfected at the instance of the party who now makes 
the objection, we think that he is estopped." And the proposition 
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îs broadly stated by the court in Cowley v. Northern Pac. Raiiroad 

Co., 159 U. S. 570-583, 16 Sup. Ct. 127, 40 L. Ed. 263, as foUows: 

"The case having been removed tô the Circuit Court upon the pétition of 
défendant, it does not lie in its mouth to claim that such court had no Jurls- 
dlctlon o( the case unless the court from which it was removed had no juris- 
dlction." 

See, also, Woodcock y. Baltimore & 0. R. Co. (C. C.) 107 Fed. 
y^y; Eustis et al. v. City of Henrietta, 74 Fed. 577, 20 C. C. A. 537; 
Edwards v. Con. Mut. Life Ins. Co. (C. C.) 20 Fed. 452; Fisher v. 
Shropshire, 147 U. S. 145, 13 Sup. Ct. 201, 37 L. Ed. 109. 

The motion to remand is denied. 



GILBERT V. CHICAGO, R. I. & P. RY. CO. et al. 

(Clrcait Court, D. Minnesota,, Thlrd Division. July 1, 1903.) 

1. Mastbb and Servant— Injury of Switchman— Questions foe Jdby. 

Where plaIntifC, who was foreman of a switehing crew in the yards 
of defendant's raiiroad, was injured by having , bis foot caught in the 
space between a guard rail and main rail, which was not blocked, and 
it was shown to hâve been the practice of défendant in such yards to 
Iceep the guard rails blocked, but that the blocking in this particular 
place had been out for some days or weeks, and it was not shown that 
plaintiflC knew such fact, the court Is not justified in taking from the 
jury the question of defendant's want of ordinary care, or the question 
whether plaintiff, in the exercise of ordinary care, should hâve known of 
the def ect, and assumed the risk theréfrom. 

3. SaMK— CONTErBUTOHY NbgUjIOENCE. 

Plaintiff was foreman of a switehing crew IH raiiroad yards, and was 
engaged in distrlbuting cars on various tracks, the movements of the 
engine being dlrected by signais from him. In attempting to uncouple 
a car from another, both of which were equlpped with automatic 
couplers, with a lever and crank, operàted from the sidê, for raising the 
pin, while such cars were in motion, he tried the crank on the rear car; 
and, it failing to raise the pin, he went between the cars and raised it 
with hls hand, but while there caught his foot between the rails, and 
was run pver and injured. The crank on the forward car was on the 
other side, and he might hâve ùsed it by going around, or could hâve 
stopped the engine by a signal. It did not appear that the àpplianee 
was détective, but the pin was probably held by pressure while the cars 
were moving. Eelû that, in choosing the more dangerous method in 
cutting off the car, plaIntifC was guiïty of contributory négligence, 
which precluded his recovery for the injury. 

At Law. Action for personal injury. On motion by défendant for 
direction of verdict. 

H. Barton and J. E. Samuelson, for plaintifï. ' 

Stringer & Seyniour, for défendants. / 

LOCHREN, District Judge. Plaintifï introduced his testîmony 
and rested his case, whereupon counsel for défendants moved the 
court to instruct the jury to return a verdict for the défendants. After 
argument by respective counsel, the court rendered the foUowing dé- 
cision, orally: 

Upon this motion of the défendant that the court direct a verdict in 
favor of the défendant, the rule necessarily and properly is that the evi- 
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dence in the case adduced by the plaintiff shall be construed most 
favorably for the plaintiff, and that any facts which establish or tend to 
establish or support the plaintiff's cause of action shall, upon a motion 
of this kind, be regarded in that light ; and such motion can only be 
granted when, upon giving such construction to the évidence and such 
favorable considération to the facts, it appears clearly that the facts 
proven will not support a verdict for the plaintiff. 

It appears from the évidence that the plaintiff, at the time of bis 
injury, was employed in the yard of the défendant company at lowa 
Falls. in the state of lowa, as a foreman of a switching crew, and that 
he had been in that employment for a considérable length of time. 
Like most work connected with railroading, it is a dangerous and 
hazardous employment, and the hazards and dangers connected with 
it are, in gênerai, such as everybody knows and appréciâtes. It is the 
duty of the master, under circumstances of this kind, to use ordinary 
care to furnish a safe place to work and safe appliances, and to use 
such care as, under the circumstances, in view of the hazards that may 
be expected, would be taken by men of ordinary intelHgence, prudence, 
and capacity. Now, in order to recover, it is necessary for the plain- 
tiff to establish that the défendant was guilty of négligence, which 
is the omission of that care which it should bave exercised, under the 
circumstances, to provide a safe place for the plaintiff to perform this 
work, and safe appliances, and also that the injury was the proximate 
resuit of this want of care. and that it was caused by no négligence on 
the part of the plaintiff himself. It was the duty of the plaintiff to 
use ordinary care for his own protection in the performance of such 
work. The défendant makes certain claims in support of this motion, 
but I do not think it claims that there is no évidence to go to the jury 
upon the question of lack Of ordinary care on the part of the défendant. 

It appears from the testimony that it was the practice of the défend- 
ant, in this yard, to keep the guard rails and frogs blocked, and that it 
was deemed by the défendant to be a proper précaution for the pro- 
tection of its employés that this care should be taken; and it seems 
it was ordinarily taken throughout the yards. The évidence also 
shows that in this particular instance the blocking of the guard rail 
had been out for some length of time — at least for several days, if not 
weeks, before the night of this accident; and there is certainly évi- 
dence which would make it proper to submit the question to the jury, 
as to whether there was not a lack of care on the part of the défendant 
in respect to the blocking of this guard rail, and as to whether, from 
the lapse of time, its condition should not bave been observed, had 
there been proper inspection employed, and the defect removed before 
the occurrence of this accident. It is also claimed that the évidence 
conclusively shows that this defect was known to the plaintiff himself, 
or by the exercise of ordinary care should bave been known to him, 
and that, therefore, when he consented to perform this work upon that 
track, he assumed the risk. The testimony of one of the witnesses is 
that he himself, personally with another brakeman, observed this con- 
dition of this guard rail some time prior to this accident. He is un- 
certain as to time. But there is no évidence that the plaintiff himself 
ever observed it, and there is not such a certainty in respect to, the 
123 F.— 53 
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time that it rémained unblocked as would warrant me in assuniing that 
it had been there for so long that the plaintiff must be held to hâve 
been informed of the condition, or even to hold that, in the exercise 
of ordinary care, he ought to havé observèd it, and that in performing 
the Work after that time he assurtied the risk or hazard. I do not 
think that the évidence is in such condition that I would be warranted 
in taking that question from theJ jury. 

'ï'he only question remaining is as to whether the évidence of the 
plaintifif shows clearly that he himself was guilty of other négligence 
which contributed to his injury. The law in that respect is, if the de- 
fendant tailroad Company was guilty of négligence, and such négli- 
gence #aâ a proximate cause of the injury, but the plaintifif himself 
was àlso guilty of négligence, or a lack of ordinary and proper care, 
under.the circumstances, which alfeô directly contributed to the injury, 
then the plaintifif has no cause of action, and cannot recover. Tlîe 
seriouS question in this case is whether this évidence on the part of 
the plairitiiï does not show that he himself was guilty of contributory 
négligence in going between the cars as he did, under the circum- 
stances, in the attempt to uhcouple the two cars. It appears that the 
cars were supplied with: àutomatic couplera, and with an appliance to 
raise thëpin, thus allowihg the cars to be uncoupled without going in 
betweèn them — a rod, with a crank, or something of that kind, at the 
end 6f it, to raise the pin, the purpose of which was to obviate the 
danger to the brakemen or switchmen of going in between the cars 
when itt motion for the purpose of uncoupling them; a practice that 
was understood to be dangerous, though perhaps absolutely necessary 
under the old system of coupling cars with a link and pin, with no ap- 
pliance for raising the pin without pàssing between the cars so that 
the pin could be reached by the hand of the brakeman. Now, in this 
case the plaintiff had eut off one car, which had been kicked, as it is 
called, towards the switch where it was intended to go ; and having 
notified the switchman asi to the next switch to be turnéd, where the 
next caf Was intended to go, he attempted to eut off that car. The 
testimôny is his own, and is not contradicted, as to what he did about 
cutting off that car, He atteinpted to raise the pin by means of the 
rod and crànk which were on the car for that purpose; that it did not 
work, and he did not succeed in raising the pin in that way. The 
coupler on the next car was exactly a similar one, but the handle or 
rod was on the other side of the car, and could not be reached from 
the sidè on which plaintiff was ; and that without attempting to stop 
the car, and go around it to uncouple it by the other crank, as he 
might hâve done (as the engineer would hâve stopped it on his signal), 
he passed in between the two cars, and attempted to raise the pin on 
the end of the other car — the one he had not attempted to raise by the 
crank. As I remember his tèstimony, he could not raise that pin with 
his hand— -he did not succeed, at any rate — and then turned to the one 
he had attempted to raise with the crank, and he did raise that with 
his hand; but at that time his foot stepped in between the guard rail 
and the main rail, in a place which was not guarded by any blocking, 
and was caûght. When he found he was caught, he threw his body 
out acrùss the rail, and his leg was run over, and he suffered the very 
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severe înjury which it is apparent he lias sustained. Going in be- 
tween the moving cars under those circumstances, where there were 
appliances for uncoupling them without going between them, was un- 
doubtedly careless, unless it appears that they could not be uncoupled 
by the means provided for that purpose without going in between the 
cars. He attempted to uncouple with the crank on one side, and it 
does not appear that there was any defect in the coupHng appliance for 
raising the pin which he attempted to use; and from the statement 
which he made to the claim agent, which has been read in évidence, 
which he does not contradict, it appears that the appliance was in or- 
der, and the probability is that he failed to raise the pin at the time, 
because it was held by the tightening of the slack, and, familiar as he 
•Was with that work, he should hâve observed that fact, and waited until 
the slack was loosened and in condition to raise the pin, or, it not ap- 
pearing that there was any fault with the appliance on the other side, 
he should hâve used the other appliance. That certainly would hâve 
been the safer plan to pursue. Instead of that, he went between the 
cars, and attempted, with his hand, to raise the other pin, which could 
not be raised. But it does not follow that there was anything wrong 
with the appliance for raising it. The crank was on the other side, 
and the pin might hâve been held by the slack, the same as the other 
pin, which he fîrst attempted, and did finally raise. 

Now, the law in relation to this matter is well settled and very well 
understood. The trouble is that every case varies in its circumstances 
from every other case, and therefore it is not always easy, perhaps, to 
reconcile the différences in language found in some of the décisions 
upon questions of this kind, without careful considération of the 
varying facts. One thing, however, is certain — ^that the décisions 
promulgated by the Circuit Court of Appeals of this circuit are au- 
thoritative and binding as far as this court is concerned. The case 
that was fîrst cited — that of Morris against the railroad company, de- 
cided by our Circuit Court of Appeals, and reported in io8 Fed. 747, 
47 C. C. A. 661 — was very similar in its facts to the présent case. In 
that case the person who was uncoupling the cars held the same posi- 
tion in respect to the work being donc as did the plaintiff in this case. 
He had, I think, only one helper, however ; but he had control of the 
engine, as in this case, and the engine moved upon his signal and 
stopped upon his signal. He was engaged, also, in distributing cars, 
and placing them in readiness to make up trains. He attempted to 
uncouple a car from the ones that were attached to the engine, as the 
plaintifï did in this case, by the appliance that was furnished to raise 
the pin, it being also an automatic coupler. But on taking hold of the 
crank he found that the chain which attached the rod to the pin, and 
by which the pin was raised, was broken, and it could not be so raised, 
and was not raised. Without stopping the train and going round to 
the other side to use the other crank, he went in between the moving 
cars to raise the pin on one of the cars with his hand. In that case 
there was a blocked guard rail, and, instead of his foot getting caught 
in the guard rail, it struck against the end of the blocking, threw him 
ofï his balance, and he was caught and injured. The décision of the 
Circuit Court of Appeals was that the fact of his having gone between 
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two moving cars to uncouple them, when there was a method of un- 
coupling them less hazardous, by going round to the other side and 
using the appliance which did not require him to go into that danger- 
ous place, was a voluntary choice of the more dangerous method, and 
was an act of négligence which prevented him from recovering. That 
décision is binding upon me, and I am unable to draw a distinction be- 
tween the facts in that case and in this. They seem to be exactly 
similar. While that case remains unassailed, I am obliged to follow it. 
I do not see that anything is left for me but to grant this motion and 
direct a verdict for the défendant. 

Gentlemen of the jury, as the court views the law as it has been de- 
termined by the Circuit Court of Appeals in this circuit, the défendant 
is entitled to a verdict in this case, and I so direct you to find. 



BVELETH V. SOTJTHEEN CALIFORNIA Rï. CO. 

(Cnreuit Court, S. D. Callfomia. June 15, 1903.) 

1. Eqditt— Hearing on Plea and Rbplication— Issues. 

On a hearing on a plea, replicatiOn, and proofs, nothlng is In Issue 
except the truth of the matters pleaded; and where the proofs sustaln 
the averments of the plea, the suflacieney of which has been previously 
adjudged, the resuit must be a dismissal of the blU. 

In Equity, Hearing on plea attd replication. 

John D. Pope, for complainant. 

C. N. Sterry, T. J. Norton, and Henry J. Stevens, for défendant. 

ROSS, Circuit Judge, The amended bill in this suit allèges, in 
Substance, that while the complainant was being carried as a passen- 
ger for hire on one of the trains of the défendant from Los Angeles 
to San Diego, in the state of California, the train was derailed near 
Del Mar, by reason of which the complainant received severe inju- 
ries, and that the derailment was occasioned by the négligence of 
the dépendant in the matter of the maintenance of its road and in the 
opération of its train ; that the. accident occurred on the 7th day of 
March, 1896, and that on the 24th day of March, 1897, the complain- 
ant employed Messrs. Marsh & Henderson, of Sioux City, lowa, 
and Messrs. J. H. Call and George J. Denis, of Los Angeles, Cal., 
as his attorneys to prosecute his claim for damages growing out qf 
the alleged wrongful acts of the défendant, the terms of which em- 
ployment are stated in a written contract, a copy of which the bill 
sets forth; that on the 22d day of July, 1897, the attorneys men- 
tioned brought suit against the défendant in behalf of the complain- 
ant for the recovery of $50,000 as damages, which suit the attorneys 
for the respective parties subsequently stipulated should be com- 
promised and settled for the sum of $1,500, for which sum a judg- 
ment should be entered in favor of the plaintiflf to the action, and 
against the défendant, and for whieh judgment was so rendered and 
entered by the court on the 25th day of March, 1898, and which 
sum of money the défendant paid to the attorneys for the plaintifî 
therein, taking their receipt therefor in full satisfaction of the com- 
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plainant's claim. The bill allèges that the complainant did not know 
of the proceedings leading up to such settlement, nor that the action 
for damages had been settled, until some time between the ist and 
9th days of April, 1898, on which last-mentioned date he notifiied 
Messrs. Marsh & Henderson by letter that he repudiated the settle- 
ment ; that the complainant has at ail times refused to consent to 
the judgment or to accept any part of the money paid in satisfaction 
thereof to his attorneys, and has never received any part of the same ; 
that between the gth day of April and the month of September, 1898, 
the complainant was traveling from place to place in Mexico, Texas, 
Arkansas, Colorado, lowa, and Illinois, seeking relief from pain 
caused by his alleged injury, but was unable to attend to his business ; 
that about the last of August, 1898, he left Peoria, 111., for Los An- 
geles, Cal., to attend to business connected with the suit, and that 
in September, 1898, he notified the défendant railroad company that 
he would not abide by the settlement; that at the time the stipula- 
tion was entered into by and between the attorneys for the respective 
parties to the action for damages neither Mr. Call nor Mr. Denis 
knew the complainant was unwilling to settle the action, but that 
he is informed and believes that Messrs. Marsh & Henderson and 
the défendant railroad company had such knowledge, but the bill 
contains no averment that uie complainant ever gave any notice to 
that efifect to either Messrs. Marsh & Henderson or the défendant 
railroad company. It is alleged that the sum for which the action 
for damages was compromised and settled was wholly inadéquate to 
the injuries received by the complainant. 

To the amended bill the défendant railroad company filed a plea 
in bar and an answer in support thereof. The plea alleged, in sub- 
stance, among other things, that prior to March 25, 1898, Messrs. 
Call and Denis made a proposition to the défendant railroad com- 
pany to compromise the action for damages, and to accept in full 
satisfaction of the complainant's claim the sum of $1,500; that the 
défendant company accepted their proposition, stipulating that judg- 
ment for that amount should be taken against it, which was donc, 
and upon the entry of which judgment the company paid the full 
amount thereof to Mr. Denis, taking his receipt therefor, on behalf 
of the plaintifif to the action, in full satisfaction of the latter's de- 
mand; that the défendant company accepted the proposition for 
compromise not because it believed it was guilty of any négligence 
whereby the complainant was injured, but solely because it was wilHng 
to make a fair and reasonable compromise; that, although the plain- 
tifif to the action had full knowledge of such settlement on and prior 
to the 9th day of April, 1898, no application was made to set aside 
the settlement or to vacate the judgment rendered thereon, although 
the term of the court in which the judgment was rendered continued 
until the first Monday in August of that year; that the complain- 
ant has never tendered a return to the défendant company of the 
money paid to his attorneys upon such compromise and settlement, 
but that he and his attorneys hâve retained the same ; that the com- 
promise was made and entered into in good faith on the part of the 
défendant, with the full belief that the attorneys with whom défend- 
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ant settled had full power and authority to settle and compromise 
the action in such manner and upon such terms as to them might seem 
best. The answer in support of the plèa admitted the corporate ca- 
pacity of the défendant, and that the complainant was a passenger on 
one of its trains on the 7th day of March, 1896, and was being car- 
ried for hire from Los Angeles to San Diego, Cal., and that the train 
on which he was a passenger was derailed, but it denied ail of the 
allégations of the bill as to the défendant company's négligence, and 
as to notice that the complainant was not willing tp and had not 
consented to a settlement of the action, and as to the alleged inade- 
quacy of the compensation for his alleged injuries. 

The complainant caused the plea to be set down for argument, 
after which argument the plea was sustained by the court. Thereafter 
the complainant filed a gênerai replication thereto, and upon the is- 
sues thus made testimony has been taken and is now submitted. 

It is well settled that upon such a plea, repHcation, and proofs 
nothing is in issue but the truth of the matter pleaded. United States 
V. California & Oregon Land Company, 148 U. S. 37, 13 Sup. Ct. 
458, 37 L. Ed. 354; Farley v. Kittson, 120 U. S. 303, 7 Sup. Ct. 534, 
30 L. Ed. 684; Dalzell v. D. W. Case Mfg. Co., 149 U. S. 317, 13 
Sup. Ct. 886, 37 L. Ed. 749; Appleton v. Markx, 62 Fed. 638, 10 C. 
C. A. 555; Hartz v. Cleveland Block Co., 95 Fed. 682, 37 C. C. A. 
227 ; Bean v. Clark (C. C.) 30 Fed. 225 ; Beach on Modem Equity 
Practice, § 337. 

The sufficiency of the plea itself has aiready been established by 
the judgment heretofore rendered herein, and if the proof estab- 
lishes the truth of the facts pleaded nothing remains to be done but 
to dismiss the bill. That the proof dpes establish the truth of the 
matters pleaded in bar of the suit is clear, and, indeed, does not seem 
to be seriously controverted. It results that the plea must be sus- 
tained, and the bill dismissed, at the complainant's cost. 

It is so ordered. 



In re KIMBALL S. S. CO. 

(District Court, N. D. California. June 22, 1903.) 

No. 12,516. 

1. Shippinq — Oarriagk of Passenobus— Transpbk from Shore to Vessei, 

The liablllty of a steamshlp for the safe carriage of persons whom 
she undertakes to convey on board frorn the shore In her beats as pas- 
sengers Is the same whether such persons had prevlously engaged pas- 
sage or were going on board for that purpose. 

2. Wrongpdij Death — Défenses to Action for Damages — Alaska Statute. 

In an action brought «nder Code CHv. Proc. Alaska, § 353, Carter's 
Ann. Alaska Codes, p. 222, which proyldes that the Personal représenta- 
tive of one ■whose death was caused by the wrongful açt of another may 
maintaln an action therefor If the deceased mlght hâve malntained an 
action, had he Uved, for an injury done by the same act or omission, 
the contrlbutory négligence of the deceased Is a défense. 

& CONTRIBUTORT NEGLIGENCE — OVKRCROWDING OF BOAT. 

Where the offlcer in charge of a boat sent ashore by a steamshlp to 
bring ofC passengers stated to those who came into the boat that she 

H 2. See Death, vol. 15, Cent. Dig. § 25. 
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was overloaded, and asked that some of them get out and wait untll the 
boat could return, whlch they refused to do, and the boat capsized, the 
passengers were guilty of contrlbutory négligence. 

In Admiralty. Proceeding for limitation of liability. 

Jesse W. Lilienthal and Nathan H. Frank, for petitioner. 
H. M. Wright, for claimant. 

DE HAVEN, District Judge. In September, 1900, the steamer 
Albion, owned by the petitioner, was anchored in Golovin Bay, 
Alaska, Ij4 miles from the beach, and, being ready to proceed on a 
voyage from that place to San Francisco, one of her small boats was 
sent to the shore to bring to the steamer such persons as had en- 
gaged or intended to take passage on her. In returning the boat 
capsized, and some of the persons which it carried were drowned. 
In this proceeding the petitioner contests, and at the same time asks 
for a limitation of its liability, as provided in sections 4283 and 4285 
of the Revised Statutes [U. S. Comp. St. 1901, pp. 2943, 2944], if 
the court shall adjudge that it is liable for damages on account of 
the capsizing of its boat and the conséquent loss of life. The value 
of the steamer and freight pending has been appraised, and Ella M. 
Weisshaar, administratrix of the estate of Louis D. Weisshaar, de- 
ceased, has answered the pétition and presented her claim for dam- 
ages. It sufifîciently appears from the évidence that Louis D. Weiss- 
haar was one of the persons drowned. It also appears that the 
boat, upon the occasion referred to, carried a greater number of 
persons than allowed by law, and also some baggage; it was down 
by the head, and so much overloaded that it had but little freeboard, 
and in conséquence thereof, as soon as the rough water of the bay 
was encountered, filled with water and capsized. Before it left the 
beach the second mate of the Albion, who was in command of the 
boat, notifîed those who were in it that it was overcrowded, and 
requested that some of them get out and wait until the boat should re- 
turn for them. Some of them did go ashore, but, upon being assured 
by one of the passengers that there was room in the boat for more, 
most of them came back again, the ofificer still protesting that it was 
overcrowded. Such, in substance, is his testimony, and in this he 
is to some extent corroborated by Carvelle and De Lay, two wit- 
nesses whose dépositions were offered in évidence by the claimant. 
The deceased had not actually engaged passage upon the steamer, 
but was going aboard for that purpose. 

The fact that the deceased had not engaged passage upon the 
steamer is not material. The petitioner, having undertaken to con- 
vey him to the steamer, was under the same obligation to use proper 
care in transporting him as if he had paid for or engaged his passage. 
Cleveland v. New Jersey Steamboat Company, 68 N. Y. 306. But, 
while this is so, there is one fact which stands in the way of the 
claimant's right to recover damages. Her claim is based upon sec- 
tion 353 of the Code of Civil Procédure of Alaska (Carter's Ann. 
Alaska Codes, p. 222). That section provides as foUows: 

"When the death of a person is caused by the wrongful act or omission of 
another, the personal représentatives of the former may maintain an action 
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therefor agalnst the latter, \t the former might hâve maiutained an action, 
had he llved, agalnst the latter, for an Injury done by the same act or omis- 
sion." 

The contributory négligence of thedeceased is a défense to an 
action underthis section in whatever court such action may be prose- 
cuted, and the évidence in fhis case shows that the deceased was guilty 
of such négligence in remaining in the boat after he and the other 
passengers in the boat had been notified by the officer in command- 
tTiat it was overcrowded, and the request made that some of them go 
ashore. In so remaining, the deceased, as well as the other passen- 
gers in the boat, assumed the risk resulting from its overcrowded con- 
dition, and voluntarily encountered a danger which a prudent man with 
notice would hâve avoided. 

The claim of the administratrix of the estate of Louis D. Weiss- 
haar will be dismissed, and a decree entered that the petitioner is not 
liable for damages on account of the matters set forth in the pétition. 



PETIT V. WESTBEN COAl, & MIN. 00. 
(Circtilt Court, W. D. Arkansas, Ft. Smith Division. June 26, 1903.) 

1. COSTS— DiSMISSAL ON PtKA PuiS DahREIN CoNTINDANCK— PlKADING. 

A dismissal on pleading a défense in the nature of a plea puis darrela 
continuance, although set up by answer In accordance with the state Code 
of Prpcedure, carries with it the right to the plaintlff to recover the costa 
accruing up to the tlme the pleading was flled. 

Winchester & Martin, for the plaintiff. 
Ira D. Ogiesby, for the défendant. 

ROGERS, District Judge. This suit was originally brought in 
the state court against the St. Louis, Iron Mountain & Southern 
Railway Company and the défendant for a joint trespass to land. 
On the trial of the case the plaintifï dismissed as to the St. Louis, 
Iron Mountain & Southern Railway Company, on the ruling of the 
court that the road was a citizen of Arkansas, and therefore that the 
court was without jurisdiction. The case then proceeded, resulting 
in a verdict for the plaintifï against the Western Coal & Mining Com- 
pany, which was afterwards set aside, and a new trial awarded. After 
this was done, the plaintifï brought a suit for the same trespass in 
the state court against the St. Louis, Iron Mountain & Southern 
Railway Company, and recovered a verdict against that company, 
upon which a judgment was rendered, and afterwards satisfied in full. 
After this was done, to wit, on June i6, 1902, the défendant in this 
case filed an amended answer, in which it set up, in addition to the 
other défenses, the recovery of the judgment in the state court against 
the St. Louis, Iron Mountain & Southern Railway Company for the 
same trespass, and its satisfaction in full. This défense was conceded 
to be true, and to be good ; but plaintifï çontends that it has the right 
to a judgment for costs accruing up to the filing of the amended 
answer referred to, and this is the only question presented for the 
considération of the court. 
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It should be stated that under the procédure at law in this state 
pleas in bar and in abatement are abolished. AU défenses are set up 
in the answer, each défense being set up in separate paragraphs and 
numbered. The défense referred to is pleaded in that way. The dé- 
fense is, however, in the nature of a plea puis darrein continuance. 
In cases where that plea is relied on, the rule is almost without ex- 
ception — ^well-nigh universal — that the défendant must pay the costs 
accruing up to the time he fîled his plea. There is no reason why 
the rule should be changed because the défense is pleaded under the 
code procédure in the answer. A careful examination of the text- 
writers and the adjudged cases has not discoverèd any authority to 
the contrary. It is the rule in England as well as America. "A 
good plea puis darrein continuance admits that the plaintiff had a 
good cause of action, and, though successful upon it, the défendant 
must pay the costs incurred up to the time of filing it." Enc. PI. & 
Pr. vol. 5, 132; Campbell v. Reeves, 3 Sneed, 52; Hitt v. Lacey, 
3 Ala. 304, 36 Am. Dec. 440; Dolberry v. Trice's Ex'r, 49 Ala. 207; 
Nettle.s V. Sweazea, 2 Mo. 100; Warland v. Colwell, 10 R. I. 369; 
Kimball v. Wilson, 3 N. H. 96, 14 Am. Dec. 342; New York Dry 
Dock Co. V. Mcintosh, 5 Hill, 505 ; Cannon v. Blakemore, 10 Humph. 
227; Reid V. Hart, 45 Ark. 41 ; Ex parte Poster, 2 Story, 131, Fed. 
Cas. No. 4,960; Shawe v. Wilmerden, 2 Gaines, 380; Wilson v. 
Pharr, 47 N. C. 451 ; State v. Moses, 20 S. C. 465; Cofifin v. Cottle, 
9 Pick. 287; Woollen v. Smith, 9 Ad. & El. 509, 36 E. C. L. 180; 
Jefïs V. Smith, 4 Taunton, 196. The reason for the rule is this: 
"By the plea [puis darrein continuance] the défendant admits that 
the action was well founded at the first, and he ought not to hâve 
the costs which accrued while the plaintifï was in the right and he in 
the wrong." Lyttleton v. Cross, 4 B. & C. 117, 10 É. C. L. 285; 
Wisdom V. Williams, Hempst. 460, Fed. Cas. No. 17,904; Smith v. 
Barse, 2 Hill, 387. 

The plaintiff having elected to discontinue his case, the same will 
be dismissed, and judgment rendered against the défendant for costs 
accruing up to the lèth of June, 1902, the day the défense of puis 
darrein continuance was filed. The costs accruing thereafter must 
be paid by the plaintifï. 



DODWELL & CO., Limited, v. MUNICH ASSUK. 00., Limited, et al. 

(District Court, N. D. California. June 2, 1903.) 

No. 12,580. 

Marine Insubancb — Général Averagb Lusses on Cargo — Insurance 
Against by Chaeterer. 

The charterer of a steamsiiip, being primarily bound to secure or dis- 
charge gênerai average contributions due upon the goods of the several 
cargo owners, and entltled to a lien thereon for his reimbursement, has 
an insurable interest in such goods, and under a policy insurlng him 
against gênerai average charges on the cargo may recover the amount 
of contributions so paid by bim on cargo owned by others as well as by 
himself. 

K 1. See Insurance, vol. 28, Cent. Dlg. § 156. 
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In Admiralty. Suit on marine policy of insurance. 

Thls was;aii action to reçu ver, upon a policy of marine insurance. The case 
was BUbmitted to the court for décision upon an agreed statement of f acts, 
from which It appeared: The llbelant was the charterer of tbe steamshlp 
Tacolna, then about to sali from Seattle, in the state of Washington, for 
Nome, in the district of Alaska, and had received on board bf the steamer 
a cargo of merchandise for transportatlon between sald ports. This cargo 
exceeded in value the sum of $100,000, and a portion thereof, of the value of 
$19,837.30, belonged to the llbelant, and the remalnder to yarious shlppers, 
to whom the llbelant had issued bills of lading In the usual form. The llbel- 
ant applied to the défendants for insurance upon ail of the said cargo, and 
the défendants issued to the llbelant a policy of insurance in wrltlng, where- 
by they insured the Sald llbelant, "as vyell in their own name as for and In the 
names of ail and every other person or persons to whom the subject-matter 
of thls policy does, may or shall appertain, in part or In ail," against "gên- 
erai average and/oj salvage only." After the delivery of the policy the Ta- 
coma sailed from Seattle On the voyage deseribed in the policy. In the 
course of the voyage, by reason of the stranding of the steamer in Behring 
Sea, and by reason of sacrifices made by jettison of cargo in order that the 
steamer and her cargo mlght be floated and saved, and for the beneflt of the 
interests concehied in the adventure, gênerai average charges were incurred 
by the cargo ,'^ whlch charges were lawfully payable thereon whenever and 
as soon as a gênerai average adjustment thereof should be made. Such 
gênerai average adjustment was made, and the libelant, as charterer of the 
ship and bailee of the cargo, pald to the steamshlp and her owners the full 
amount of the gênerai average charges upon ail of said cargo. On the 12th 
day of December, 1000, the libelant presented to the défendants the gênerai 
average adjustment, and requested payment to It of the sum of $1,555.35, that 
being the amount payable by t^e défendants if, under the insurance carrled 
by thelr policy, thèy were liable for a loss suffered by the libelant upon mer- 
chandise in Its possession slmply as carrier, as well as that owned by it. The 
défendants refused to pay the sum demanded, or to acknowledge any llabllity 
exceeding $334.70, which amount represents the loss of the llbelant upon 
the merchandise which was owned by it, but not that owned by other par- 
ties, and in its possession as carrier. 

Page, McGutchen, Harding & Knight, for libelant. 
Andros & Hengstler, for respondents. 

DE HAVEN, District Judge. Upon the agreed facts the libelant 
is entitled to recover the sum of $1,555.35, and interest thereon from 
December 12, 1900, and costs. This conclusion is sustained by the 
following cases : The London & Northwestern Raihvay Co. v. Glyn, 
I Ellis & Ellis (Q. B.) 52, 102 E. C. L. 652 ; Waters v. Assurance 
Co., 5 Elhs & B. 870, 85 E. C. h. 870; California Insurance Co. v. 
Union Express Co., 133 U. S. 387, 10 Sup. Ct. 365,, 33 L. Ed. 730. 
It is not alleged in the libel nor shown that the libelant had any lien 
for freight or advance charges upon the goods covered by the policy 
belonging to other parties, nor that the action of the libelant in ob- 
taining insurance upon such goods was previously authorized, or 
has since been ratified by the owners ; nor is it directly alleged that 
the action is brought for their benefit. But it would seem that the 
^libelant, as charterer of the Tacoma, had the right, and indeed was 
legally bound, to either secure or discharge the gênerai average con- 
tributions due upon the goods of the several owners before delivery 
to the consignées, and upon such payment would be entitled to a lien 
upon the goods liable to such contribution for their reimbursement. 
The rule is that the goods of the shipper may be retained by the 
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master or shipowner until their share of the contribution is paid, 
or secured. United States v. Wilder, 3 Sumn. 308, Fed. Cas. No. 
16,694. This being so, the libelant had an insurable interest in ail the 
goods carried by the steamer, of which it was the charterer, and could 
lawfully insure the same against gênerai average charges. 

Let a decree be entered in favor of the libelant for the sum of 
$1,555.35, with interest from December 12, 1900, and costs 



PHILADELPHIA & BOSTON FACE BRICK CO. r. WAEFOED et al. 

(Circuit Court, D. Massachusetts. November 5, 1902.) 

No. 1,137. 

1. Removal of Causes— Suit m Dibtbict of Which Neithek Pakty is a 
Résident — Waivbr of Objection. 

The entry of a gênerai appearance in the fédéral court by the plaintifC 
after a rerûoval, and a delay of a year before making a motion to remand, 
Is a waiver of the rigbt to raise the objection that neither party is a rési- 
dent of the district where, by reason of their citizenship in différent 
States, the court has constitutional jurisdiction. 

On Motion to Remand to State Court. 

The writ In this case issued from the superior court for ttie county of 
SufCoIk, in the state of Massachusetts, and was returnable on the 5th day of 
November, 1900. The plaintiff is a corporation organized under the laws of 
Pennsylvania. The défendants are résidents and citizens of New York. 

On a pétition to transfer the suit to this court, made by the défendants, 
the case was entered hère by them on November 28, 1900. September 5, 
1901, the plaintiff filed hère a gênerai appearance. Afterwards it flled a 
motion to amend, to which the défendants consented in writing, but the 
same was not presented to the court. June 5, 1902, the défendants filed an 
answer. 

October 28, 1902, the plaintiff flled a motion to remand, and presented the 
same to the court. Thereafter, November 5, 1902, by leave of court granted 
said October 28, 1902, it filed a substituted motion to remand. 

Whipple, Sears & Ogden, for plaintifï. 
Carver & Blodgett, for défendants. 

PUTNAM, Circuit Judge (orally). I wish to say that I hâve not 
been able to find such authority on this question of removal as I 
had hoped for. The difïîculty arises from the fact that, as neither 
party is a citizen of Massachusetts, the suit could not, under the 
terms of the jurisdictional statutes, hâve been brought in this court. 
Yet, nevertheless, if it had been brought hère. Although the citi- 
zenship of the parties is not that named by the statute, it is thoroughly 
wél\ settled that, if ail parties had appeared and made no seasonable 
objection, the court would hâve jurisdiction, because they are citi- 
zens of différent states. 

In a suit brought by a receiver (Baggs v. Martin, 179 U. S. 206, 
21 Sup. Ct. 109, 45 L. Ed. 155) the court says that it would prop- 
erly hâve been brought in the state court, but that, inasmuch as a 

T 1. Waiver of right as to district in which suit may be brought, see note 
to Memphis Sav. Bank v. Houchens, 52 C. 0. A. 192. 
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Circuit Court had constitutional jurisdiction of a case of that char- 
acter, and the parties had not objected, it could retain jurisdiction. 
Does that décision apply to a removal suit ? I lean to the conclu- 
sion that, inasmuch as thèse parties are citizens of différent states, 
and both appeared generally in this court, we hâve jurisdiction, and 
should not remand; in that respect following out the analogies of 
like suits originally brought hère and Baggs v. Martin. 
• A décision which bears quite directly on the question is by the Cir- 
cuit Court of Appeals for the Sixth Circuit (Guaranty Company v. 
Mechanics' Savings Bank, 26 C. C. A. 146, 80 Fed. 766, 771). There 
were several défendants, and the suit was removed by one of them. 
The court found that there was no separable controversy, but that 
inasmuch as the Circuit Court had constitutional jurisdiction between 
the parties, and they had gone to trial without objection, it properly 
retained the case. 

Hère the défendants removed this case, and the plaintifif appeared 
generally nearly a year ago, and made a motion to amend, ail with- 
out reserving, or even suggesting, any question of jurisdiction. After 
so long a delay, I think both parties hâve waived the right to remand. 

On the other hand, the Suprême Court has held that the right to 
remove to the Circuit Court dépends on the case as it appeared to 
the State court, and that if, on the record made in the latter court, 
there was no fundamental right to remove, it should retain jurisdic- 
tion. Nevertheless, under the circumstances, I cannot do otherwise 
than hold both parties could waive, and hâve waived, the right to re- 
mand to the State court. 

The motion to remand is overruled. 



In re ROBINSON. 

(District Court, D. Rhode Island. June 15, 1903.) 

No. 258. 

1. Bankruptct—Dischaebe— Spécifications ok Objectioit. 

After submission of the case to the court on évidence which fuUy sus- 
tains certain of the spécifications of objection to a banlsrupt's discharge, 
an objection to the spécifications for laek of vérification is too late, and 
cannot be considered as a sufiBcient ground for dlsmlssing the spécifica- 
tions and granting the discharge. 

In Bankruptcy. On application for discharge. 

Frank H. Bellin, for petitioner. 

Alfred S. Johnson, for objecting creditors. 

BROWN, District Judge. I am of the opinion that the second, 
eleventh, and twelfth spécifications of objections to the bankrupt's 
discharge are sustained by the évidence. After submission of the 
case to the court upon évidence which fuily supports and vérifies 
certain of the spécifications, the objection to ihe spécifications for 
lack of vérification, is too late, and cannot be considered as a sufïi- 
cient ground for dismissing the spécifications and granting the dis- 
charge. Brandenburgh on Bankruptcy (3d Ed.) § 348, p. 22§. 

Pétition for discharge is denied. 
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BRILL V. UNITED STATES. 

(Circuit Court, S. D. New York. February 19, 1900.) 

No. 2,472. 

1. CnSTOMS DUTIES— ClASSIPICATION— RUP'PI-ED COTTON CURTAINS. 

In construing Tariff Act Aug. 27, 1894, 28 Stat. 530, c. 349, § 1, 
Schedule J, par. 276, whicti relates to "neck rufflings, * * * and ar- 
ticles made wholly or in part of * • * rufflings," held, that tlie word 
"neck" should not be re-read in connection with the word "rufflings," 
and that eotton curtains made In part of rufflings are dutiable under 
said paragraph, and not under paragraph 264 of said act (28 Stat. 629), 
as "manufactures of eotton." 

Appeal by the importer from the décision of the board of gênerai 
appraisers afifirming the assessment of duty by the collector of cus- 
toms on certain merchandise imported at tlie port of New York. 

The merchandise in question consista of ruffled eotton curtains, whlch were 
decided by the board to be dutiable, as assessed by the collector, as "articles 
made wholly or In part of * * • rufflings," under Tarife Act Aug. 27, 
1894, c. 349, § 1, Schedule J, par. 276, 28 Stat. 530, which reads as foUows: 

"276. Laces, edgings, nettings and veilings, embrolderies, insertings, neck 
rufflings, ruchings, trimmings, tuekings, lace window curtains, tamboured 
articles, and articles embroidered by hand or machinery, embroidered hand- 
kerchiefs, and articles made wholly or in part of lace, rufflings, tuekings, or 
ruchings, ail of the above-named articles, composed of flax, jute, eotton, or 
other vegetable fiber, or of which thèse substances or either of them, or a 
mixture of any of them Is the eomponent material of chlef value, not spe- 
cially provided for In this act, flfty per centum ad valorem." 

The contention of the importer is that the merchandise is dutiable under 
paragraph 264 of said act (28 Stat. 529), coverlng "ail manufactures of eotton, 
* * • not specially provided for." The board overruled this contention and 
affirmed the décision of the collector, on the authority of an earller ruling 
(In re Cowdrey, G. A. 2070), which construed the corresponding provisions 
of Tariff Act Oct. 1, 1890, 26 Stat. 567, e. 1244. 

W. Wickham Smith, for importer. 

LACOMBE, Circuit Judge (orally). The board of gênerai ap- 
praisers seem to hâve treated this point as if it had been raised and 
decided in the earlier case, and based their décision upon that, without 
discussion of the point. Examination of the opinion in the earlier 
case does not at ail indicate that this question of re-reading the word 
"neck" in connection with the word "rufflings," where that word oc- 
curs the second time in the paragraph, was specifically raised before 
the board in that earlier case. The question is not by any means 
free from difficulty, and if it were the fact that, in the enumeration 
of the made-up articles, Congress had repeated ail the materials which 
were efiumerated in the beginning of the paragraph, I should be 
strongly inclined to follow the contention of the importer. Congress, 
however, seems to bave departed from that enumeration, and to be 
dealing with two detached groups of articles; the one being certain 
individualities which are enumerated as "laces, edgings, nettings, veil- 
ings, embroideries, insertings," etc., and the other a group of articles 
made up of materials less in number than those included in the indi- 
vidual enumeration. There is no provision for articles made wholly 
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or in part of edgings, of nettings, of veilings or insertings, or of trim- 
mings. Therefore I am inclined to take the words used in the sec- 
ond part of the parsagraph as words to which thejr own natural mean- 
ing is to be given, irrespective of whatever meaning may hâve been 
given to them in the earlier part Of the paragraph. That being so, 
and this being concededly a ruffling, although not a neck ruffling:, the 
décision of thé board is affirmed. 



PASTEUR VACCINE CO. V. UNITED STATES. 

(Circuit Court, N. D. Ulliiols. November 8, 1900.) 

1. CcsTOMB DuTiEs— Cl ASsiFicATios:— Vaccine Vikus. 

A préparation known as "Anthrax Vaccine," or "Blackleg," which îs 
used for the prévention of anthrax or blackleg, a disease of cattle, is 
included within paragraph 692, Free List, § 2, c. 11, Act July 24, 1897, 
SO Stat 202 (U. S. Comp. St. 1901, p. 1689), relating to "vaccine virus," 
and Is thereby taken out of the provision in paragraph 68, Schedule A, 
« 1, c. 11, Act July 24, 1897, 30 Stat 154 (U. S. Comp. St. 1901, p. 1631), 
for "médicinal préparations not specially provided for." 

Appeal from a décision (G. A. 4600) by the board of gênerai ap- 
praisers which affirmed the classification by the collector of customs at 
the port of Chicago in assessing duty on importations of the Pasteur 
Vaccine Company. 

The merchandlse in question conslsted of a préparation knov?n as "Anthrax 
Vaccine," or "Blackleg Vaccine," used for the prévention of anthrax or black- 
leg, a disease of cattle. It Was Classifled by the collector as dutlable at the 
rate of 25 per cent, ad valorem, under the provision in paragraph 68, Schedule 
A, î 1, ç. 11, Tarifif Act July 24, 1897, 30 Stat. 154 (U. S. Comp. St 1901, p. 
1631), for "médicinal préparations not contalning alcphol or in the prépa- 
ration of which alcohol is not used, not specially provided for." The im- 
portlng Company contends that It shculd hâve been classifled as free of duty, 
under the provision in paragraph 692, Free List, S 2, c. 11, Act July 24, 1897, 
30 Stat. 202 (U. S. Comp. St. 1901, p. 1689), for "vaccine virus." The board, 
on the authority of Koechl v. United States, 28 C. C. A. 458, 84 Fed. 448, 
overruled this contention, and the Importers appealed, 

Defrees, Brace & Ritter, for appellants. 
O. E. Pagin, Asst. U. S. Atty. 

KOHLSAAT, District Judge, I am of the opinion that the vac- 
cine virus imported by applicant is included within the term "vaccine 
virus," contained in paragraph 692, Free List, § 2, c. 11, Tarifï Act 
July 24, 1897, 30 Stat. 202. (U. S. Comp. St. 1901, p. 1689), and should 
therefore beadmitted free of duty. I do not think that the proofs 
sustain the contentions of the government that the vaccine virus 
contemplated in said paragraph 692 was only such as had thereto- 
fore been commonly used in the vaccination of human beings for the 
prévention of smallpox, that applicant's préparation was known only 
by the name "vaccine," and that its introduction into this country 
prior to the passage of said act was in such limited quantities and in 
such private manner that Congress did not hâve, and could not be 
reasonably held to hâve had, knowledge of it as an article of com- 
merce under the désignation of "vaccine virus." I am of the opinion, 
from the évidence submitted, that the term "vaccine virus" applies as 
well to préparations against contagions diseases. and that the use of 
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applîcant's préparation in this country was sufficiently gênerai and 
public, prior to the passage ol said tarifï act, as to be reasonably held 
to hâve been within the knowledge and contemplation of Congress àt 
the time said paragraph 692 was determined upon. 

An order may therefore be prepared overruling the action of the 
board of gênerai appraisers, and canceling the entries heretofore made, 
imposing a duty of 25 per cent, ad valorem upon said article, .under 
the class "médicinal préparations." 



THOS. McMULLBN & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York, April 29, 1901.) 

No. 3,050. 

L C08TOMS DuTiEs-^CiiAssiFicATroN— Gkodnd Glass. 

The provision in paragraph 100, Schedule B, § 1, c. 11, Tarlff Act July 
24, 1897, 30 Stat 157 (XJ. S. Comp. St. 1901, p. 1633), for "glass bottles, 
decanters, or other vessels or articles of glass, eut, engraved, palnted, 
colored, stained, silvered, gilded, etched, frosted, printed in any maniier 
or otherwise ornamented, decorated, or gronnd (except such grindlng as 
Is necessary for fltting stoppers)," is not limited to such articles as are 
ground for purposes of ornamentatlon or décoration, 

& Bame — Qround-Glass Bottles. 

Glass bottles having the words "Thos. McMullen & Co.'s Whlte Label" 
ground thereon by means of the process of sand-blasting are dutiable 
under the provision in paragraph lOO, Schedule B, § 1, c. 11, Tarlff Act 
July 24, 1897, 30 Stat. 157 (U. S. Comp. St. 1901, p. 1633), for "glasa 
bottles, • • • ground," and not imder paragraph 99 of said act, 30 
Stat 156 (U. S. Comp. St 1901, p. 1633), relating to "plain ♦ • ♦ 
glass bottles." 

Appeal by the importers from a décision (G. A. 4620) of the board 
of gênerai appraisers which affirméd the décision of the collector of 
customs at the port of New York in the assessment of duty on the 
merchandise in question. 

Edward Hartley and Howard T. Walden, for importers. 

Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises certain glass bottles, having the name "Thos. McMullen & 
Co.'s White Label" placed thereon by means of the sand-blast pro- 
cess They were assessed for duty under the provisions of paragraph 
09, Schedule B, § i, c. Il, Act July 24, 1897, 30 Stat. 156 (U. S. 
Comp. St. 1901, p. 1633), as "plain * * * glass bottles, atone 
cent per pound, and were claimed to be dutiable at 60 per cent, ad 
valorem, as "glass bottles, * * * ground," under the provisions 
of paragraph 100 of said act, Schedule B, § i, c. ii, 30 Stat. 157 (U. 
S. Comp. St. 1901, p. 1633). ^.. . ., 

The évidence shows that the sand-blast process by which the name 
has been placed on the bottles is a process of gfinding, and that the 
bottles are ground. The only contention of counsel for the govern- 
ment is that the word "ground" necessarily invoWes ground for pur- 
poses of décoration or ornamentation, under the décisions in Kos- 
cherak v. United States, 39 C. C. A. 166, 98 Fed. 596, and Stern v. 
United States, 45 C. C. A. 141, 105 Fed. 937. But the décisions in 
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thèse cases do not necessarîly apply to the article in question in this 
case. The act of 1897 has added to the former statute, inter alia, 
the worda "except such grinding as is necessary for litting stoppers," 
after the words "otherwise ornamented, décora tëd." Counsel for the 
govemment chiefly relies on the language of the Circuit Court of 
Appeals in Stern v. United States, supra, where the court, discussing 
the application of paragraph 100 of the act of 1897 to certain deco- 
rated articles of glass, refers to frosting and grinding as additional 
forms of ornamentation. But I do not understand, from the language 
of the court, that glass bottles ground might not be within the pro- 
visions of said paragraph 100,- where the grinding was not for the pur- 
pose of ornamentation. The fact that the références to grinding' 
follow the provisions as to ornamentation or décoration seems to in- 
dicate that Congress intended to impose a duty on ail glass bottles 
ground, except such grindïHg as is necessary for fitting stoppers. 
The décision of the boa^'d of gênerai appraisers is reversecl. 



EICB et al. V. TJNITED STATES. 

(Circuit Court, S. D. New York. April 29, 1901.) 

No. 3,028. . 

1. CdstomS Duties— CLAssiBiicATiOH— Boiled-Qfp Silk Fabbics. 

Certain sllk fabrlcs were partly Ijoiled, so that, out of 25 per cent of 
gum, 7.6 per cent was removed. Held, that this slight bolllng Is not 
eufiScient to brlng the goods withiû the provision ih paragraph 387, 
SehedUle L, § 1, c. 11, Tariff Act July 24, 1897, 30 Stat 186 (U. S. Comp. 
St 1901, p. 1669), for sllk pièce goods "toiled off," or to remove them 
from the provision in the same paragraph for fabrics "in the gum." 

Appeal by the Importers from à Décision of the Board of United 
States General Appraisers. 

Thè board of gênerai appraisers àfïirmed the décision of the col- 
lector of customs at the port of New York. 

Everit Brown, for importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The goods in question are classi- 
fied and claimed under pafagraph 387, Schedule L, § i, c. if, Tariff 
Act July 24, 1897, 30 Stat. 186 (U, S. Comp. St. 1901, p. 1669). It 
is undisputed that they are "ail silk." The only question is whether, 
under the latter parts of said paragraph, they are dutiable (as as- 
sessed) at $3 per pound, as "boiled ofï," or (as claimed) at $2.50 per 
pound, as "in the gum." The évidence tends to prove that the goods,. 
while they hâve been partly boiled, hâve not been "boiled ofï," for,, 
âpparently, out of 25 per cent" of gum, only 7.6 pei: cent, has been re- 
moved, thus leaving 17.4 per cent, in the article. In view of the fatt 
that the goods still rernain chiefly and substantially in the gum fnôre 
thaij in any other condition. I think the slight boiling is insufïîcient 
to femovè them from the ^çîassificatioh as "silk in the gum." They 
hâve been boiled, but not boiled ofï in the sensé of a substantial boil- 
ing, sufficient to accomplish the résuit ôf removing the gum from the 
silk. 

The décision of the board of gênerai appraisers is reversêd. 
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HANLET et al. t. UNITED STATES. 

(ttrcnlt Court of Appeals, Second Circuit July 1, 1903.) 

No. 191. 

1. Okiminal Law— Fédéral Practice— Statb Statdtes. 

A State statute requiring corroboration of the testimony of an accom- 
plice In a criminal case Is not applicable to a prosecution in a fédéral 
court, which, in the absence of a statute of the United States on the 
subject, is governed by the common-law rule. 

2. Same— Testimony op Accomplioes. 

A défendant in a criminal prosecution in a fédéral court cannot com- 
plain because the testimony of an accomplice was submitted to the jury, 
under instructions that it should be received with caution, and carefully 
seratinized, and whlch, In effect, authorized the jury to give It full crédit 
only in case they found it corroborated as to material facts. 

3. Use dp Mails to Defracd— Construction dp Statute — Depositing Let- 

TER IN RaILWAT PoSTAL CaR. 

Under Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3G96], which makes It 
a criminal offense If any person, having devised a scheme or artifice to 
defraud, "sh^iU, in and for executing such scheme or artifice, • * * 
place or cause to be placed any letter * * * in any post office, 
branch post office, or Street or hôtel letter box of the United States," a 
railway postal car used and designated as a railway post office for the 
receiving and distribution of mail is a branch post office. 

4. Same— Sentence— Consolidation of Indictments. 

Under Eev. St. § 5480 [U. S. Comp. St. 1901, p. 3696], relatlng to the 
use of the mails to defraud, and which provides that an indictment for 
Its violation "may severally charge offenses to the number of three when 
committed within the same six calendar months, but the court thereupon 
sUall glve a single sentence," where three indictments, charging each 
a single offense under such section, are Consolidated under section 1024 
[U. S. Comp. St. 1901, p. 720], and the défendant is convlcted of the three 
offenses, committed wlthin the same six calendar months, the resuit is 
the same as though ail had been charged in the same indictment, and 
the court can impose only a single sentence. 

5. Criminal Law— Appellate Jurisdiction of Circuit Codkt of Appbals— 

corrbcting excessive sentence. 

Section 10, Act March 3, 1891, c. 317, 26 Stat. 829 [U. S. Comp. St. 
1901, p. 552], creating the Circuit Courts of Appeals, provides that "when- 
ever * * * a case coming from a District or Circuit Court shall be 
revlewed and determined in the Circuit Court of Appeals, in a case in 
whlcb the décision In the Circuit Court of Appeals is final, such cause 
shall be remanded to the sald District or Circuit Court for further pro- 
ceedings to be there taken in pursuance of such détermination." Section 
11 (26 Stat. 829 [U. S. Comp. St. 1901, p. 552]) provides that "ail provi- 
sions of law now In force regulating the methods and System of review 
through appeals or writs of error shall régula te the methods and System 
of appeals and writs of error provlded for in thls act in respect of the 
Circuit Court of Appeals"; and by Act 1879, c. 176, 20 Stat. 354, which 
gave Circuit Courts jurisdiction of writs of error in criminal cases tried 
In the District Court, such court was given power on reversai to remand 
the case to the District Court for further proceedings. FeJd, that such 
sta tûtes confer on a Circuit Court of Appeals ample power, on reversai 
of the judgment in a criminal case because of the imposition of an ex- 
cessive sentence, to correct the error without dlsturbing the conviction, 
by remanding the case, with instructions to modify the judgment by 
remitting the excess. 

T 1. See Courts, vol. 13, Cent. Dig. § 908. 

f 8. Nonmallable matter relatlng to frauds and counterfeiting, see note to 
Timmons v. United States, 30 C. C. A. 86. 
123 F.— 54 
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In Error to the District Court of the United States for the West- 
ern District of New York. ' ■ -n 

This cavÊë'Wmès heire upon writ of error to revlew a judgment of the 
District Court, Western District of New York. Four indictments were found 
against the plaintifEs in error, eaeh In two counts, charging a violation of 
Eev. St U. S. § 5480 [U. S, Comp. St. p. 3696]. ïhis section provides that 
if any person, having devised or intendlng to devise any scheme or artiflee 
to defraud, etc., t)y opening oorrespondence with any other peraon by means 
of the post office establishment "* ♦ * shall. In and for executing such 
scheme or artifice, * * ♦ place or cause to be placed any letter • * * 
in any post office, branch post office, or street or hôtel letter-rbox; of the United 
States, * f • he shall upon conviction be punisliable by a fine of not 
more than flve hundred dollars and [sic] by Imprisonment for not more than 
eighteen months, or by both such punishments, at the discrétion of the court." 
It further provides: "The Inidlctment, information, or complaint may sever- 
ally charge offenses to the number of three whan commltted within the same 
six ealendarinonths; but the court thereuppn shall give a single sentence, 
and shàll proportion the punishment especi^Uy to the degree in which the 
abuse of the post office establishment enters as an instrument into such 
fraudulent scheme and devlce." Demurrers to the indictments having been 
overruled, the- ^indictments were consoUdated, the trial proceeded, and de- 
fendants vv^ere convicted vinder each of the four indictments. Thereupon the 
District Judge Imposed sentence as follows: "ïbe said défendant William 
H. Hanley be imprisoned in the Nevf York State Prison „ at Auburn for the 
aggregate term of four years, at hard labor, as follovs-s, to wit: On indict- 
ment numbered 157 for a term of one year and six months at hard labor and 
pay $1 fine; ^Q;p indictment No. 158 ât hard labor for the term of one year 
and six months .^iid pay a fine of one dollar, the said lastrOiçntioned term of 
imprisonment to commence at the expiration of the ,term! upon indlettuent 
numbered 157; on indictment numbered 160 for the term of olie year at hard 
labor and pay a fine of one dollar, the said last-mentioned terra of imprison- 
ment to commence upon the expiration of the term upon indictment numbered 
158. The said défendant Samiiei Brown to be imprisoned In New York State 
Prison at Aubum, for the term of one year, at hard labor, and pay a fine of 
one dollar." 

Joël M. Marx,, for plaintiffs in error. 

Chas. H. Brbwn, for défendant in error. . "■] ' 

Beforé WAIvI^ACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintiflfs in error argue that a "fatal 
defect in the record is the total absence of any probf that the défend- 
ants placed or Caused to be placed in the so-called ràiîway post"oifice 
the letters set forth in the indictment." , It is a'sufHcient.answér to 
this proposition that there is no certificate of the trial judge that the 
bill of exceptions sets forth ail the évidence, or that it contains a 
statement of .^U the proceédings upon the trial. ' ' ■ 

Plamtiffs, in error argue that the court erred iH charging tha,t!they 
could be fourid guilty under the indictment, whether the scheme was 
one to deliver counterf eit money, or what was held out to be such. 
But no such proposition is found in the assignments of error, and it 
need not, therefôre, be discussed. ' 

. It,îs further argued that thé court erred in ireîusing to chargëjthat 
the testimony of William A. Clark, he being a self-confessed accom- 
plice, must be corroborated as to some of the material facts. The 
statutes of New York do not permit conviction in the' courts, of.tjiat 
State oii thë uncorroborated testjmony of an accpiriplice. Thîose stat- 
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tites, however, do not jegulate proceedings in the fédéral courts, there 
is no similar fédéral statute, and in the courts of the United States 
the rules of law governing the réception and considération of the 
testimony of accomplices are those of the common law. Upon this 
branch of the case the court, calling attention to the fact that the New 
Yorlt statute did not apply, instructed the jury as follows : 

"It appears from the testimony that Clark was an accomplice; that Is ad- 
mitted by Clark as well as by the government. With respect to that tes- 
timony, however, the government contends that Clark is amply corroborated, 
and it points to the testimony of Williams • • * [and of others]. If you 
believe that Clark's testimony, because of his having been an accomplice, is 
not crédible testimony, » * * you still hâve for your considération the 
testimony of thèse four people to whom I hâve alluded. * * * Courts 
hâve always regarded the testimony of admitted accomplices with considér- 
able suspicion; and it is perfectly proper for me to say that before you give 
to the testimony of Clark full crédit you should caref uUy scrutinize his tes- 
timony — you should compare it with the other testimony in the case for the 
purpose of ascertaining whether or not it is corroborated. If, as a resuit of 
the examlnatlon which you give to the évidence— to ail of the évidence in 
the case — you conclude that his testimony with respect to a material part is 
coiToborated, then and in that case you are justified In gfving full crédit to 
the testimony of Clark. » * * xhe common-law rule Is that accomplices 
are compétent witnesses against their criminal associâtes. * * * Por that 
reason the testimony of Clark is submitted to you for your considération. As 
I liave aiready stated, you are required to give it careful considération." 

The défendant was not entitled, under the authorities, to insist upon 
more spécifie instructions as to the corroboration of Clark's testi- 
mony. Philips on Evidence (4th Am. Ed.) vol. i, p. 30; Steinhani 
V. U. S., 2 Paine, 168, and see note to this case in 22 Fed. Cas. 1236 
(No. 13,355); U. S. V. Flemming (D. C.) 18 Fed. 907; U. S. v. Bab- 
cock (per Dillon, J.) 3 Dill. 581, 24 Fed. Cas. 913 (No. 14,487). 

It is further contended that an essential requirement of the statu- 
tory offense does not appear either by the indictment or in the proof. 
The statute is directed against placing the letter, packet, etc., "in any 
post ofHce, branch post office, or street or hôtel letter box in the Unit- 
ed States." The indictment charged that the letters were placed "in 
a post office of the United States at Buffalo, to wit, in a railroad car 
which was being used as and was a railway post office of the United 
States." The proof sustained the allégation. As originally passed 
the statute prohibited the deposit "in any post office of the United 
States." Why it was amended does not appear. Probably it w?s 
suggested to Congress that, under the strict construction given to 
pénal statutes, it might be contended that the statute only covered 
the principal post offices in each postal district. In view of the déci- 
sions in U. S. v. Marselis, 2 Blatchf. 108, Fed. Cas. No. 15,724, and 
Goode V. U. S., 159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297, there 
would seem to be no reasonable ground to apprehend a failure of 
justice through any such refined construction of the phrase "any post 
office." But the inclusion of "branch post offices" in the enumeration 
of the statute makes the législative intent entirely plain. It appears 
by the testimony that ail railway postal cars and mail apartments in 
cars and steamboats are designated as railway post offices for the dis- 
tribution of mail in transit, and that postal clerks employed therein 
are required to receive from the public and despatch ail first-class 
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mail matter on whichone full rate has been paid. The postal car îs 
a place where, in tHe language of the court in Goode v. U. S., supra, 
"letters are kept in the regular course of business, for réception, 
stamping, assorting, or delivery." It is certainly within any fair and 
reasonable construction of the phrase "branch post office," and the 
statute is to be construed fairly and reasonably. "Though pénal laws 
are to be construed strictly, yet the intention of the législature must 
govern in the construction of pénal as well as other statutes, and they 
are not to be construed so strictly as to defeat the obvious intention 
of the législature." U. S. v. Lâcher, 134 U. S. 628, 10 Sup. Ct. 625, 
33 L. Ed. 1080, where the court upheld a conviction under a section 
much more obscure than the one at bar, and cited the authorities sus- 
taining the less rigorous applicatioi:i of the old rule of construction 
of pénal statutes, which is recognized in the later décisions, English 
and American. 

It is further contended that the sentence imposed by the court is 
unwarranted by the statute. The section (5480 [U. S. Comp. St. 
1901, p. 3696]) provides that "the indictment may severally charge 
offenses to the number of three when committed within the same six 
calendar months, but the court thereupon shall give a single sen- 
tence." There were four indictments, each containing two counts, 
but both counts in each indictment refer to only one ofïense. Thèse 
four offenses are charged tô hâve occurred on October i, 1900, Sep- 
tember 15, 1900, November 15, 1900, and March 10, 1901, respective- 
ly. The indictments were consolidated and tried as one action, under 
Rev. St. U. S. § 1024 [U. S. Comp. St. 1901, p. 720] : 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions eonnected together, or 
for two or more acta or transactions of the same class of crimes or offenses 
which may be properly joined, instead of having several indictments the 
whole may be joined in one indictment in separate counts; and if two or 
inore Indictments are found in such cases, the court may order them to be 
Consolidated." 

Referring to this section, the Circuit Court of Appeals in the Fifth 
Circuit says : "Thèse three indictments, after consolidation, are to 
be considered as one indictment, containing three counts." Porter v. 
U. S., 91 Fed. 494, 33 C. C. A. 652. The jury found the défendant 
Hanley guilty of the offenses in the four indictments, and défendant 
Brown guilty only of the fîrst chacge made in the first count of the 
said four indictments. Brown was sentenced to imprisonment for 
one year and to pay a fine of $1 ; he does not challenge the pro- 
priety of this sentence. Hanley was sentenced (besides fines of $1 
each) to 18 months' imprisonment for each of the offenses of Octo- 
ber I, 1900, and September 15, 1900, and to one year's imprisonment 
for the offense of November 15, 1900; such sentences being made 
cumulative, giving an aggregate term of four years. No sentence was 
imposed for the offense of March 10, 1901. 

It is contended that under section 5480 one sentence only should 
hâve been imposed, not exceeding 18 months. The section plainly 
provides that when the prosecutor includes three offenses committed 
within the same six calendar months in a single indictment, and se- 
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cures a conviction of ail three, the court shall give a single sentence 
only for ail. It is difficult to understand why there should be any 
différent rule when three indictments, each charging one such of- 
fense, are consolidated, and tried as a single indictment of three 
counts. It certainly seems to hâve been the plain intent of Congress 
that a group of three such offenses, when committed within six 
months, and presented to a jury on a trial where testimony as to 
one may operate to make more persuasive the proof as to the others, 
should be punished by imprisonment not in excess of what might hâve 
been imposed for a single offense. When it is remembered that the stat- 
utes already provided (section 1024) that indictments which might sev- 
erally charge similar offenses to the number of three or more could be 
Consolidated, it is quite apparent that the object which Congress had 
in mind was the restriction to a single sentence, and it would defeat 
that object to hold that the restriction applies only on the trial of a 
single indictment charging three offenses, and not on the trial of three 
Consolidated indictments charging each a single offense, but tried 
precisely as an indictment with three counts would be. 

We do not fînd any controlHng authority requiring such a narrow 
construction of section 5480. In U. S. v. Martin (D. C.) 28 Fed. 
812, Judge Simonton held that, when an individual had been con- 
victed under an indictment charging three such offenses, such con- 
viction would not bar prosecution under another indictment charging 
three other similar offenses within the same six months. In Re 
Haynes (C. C.) 30 Fed. jbT, the court in passing sentence ordered 
the time of the second sentence to ex- ire with the first, and the ques- 
tion hère argued was not presented L>y the record. The court, per 
Coït, J.,^says: 

"If the terms of the two sentences had not ruu concurrently, but su(t- 
cessively, and the petitioner had served out his sentence on the tirst indict 
ment, and this application was made while he was serving out a sentenci» 
upon the second Indictment, the case would he différent, and many of thf^ 
arguments now urged on hehalf of the petitioner mlght be pressed with much 
force." 

In Howard v. U. S., 75 Fed. 986, 21 C. C. A. 586, 34 L. R. A. 509, 
there were eight indictments, and each indictment charged three sep- 
arate offenses. They were consoHdated and tried, the jury iînding 
the prisoner guilty of ail the offenses charged. In the first case sen- 
tence of 18 months was imposed, and sentences of 13 months each 
in the other seven. It was held that the clause of section 5480 did 
not operate to prevent a separate sentence under each indictment, 
but it will be noted that in each séries of three offenses which were 
grouped into a single indictment only a single sentence was imposed. 
AU that is held in Ex parte Henry, 123 U. S. 372, 8 Sup. Ct. 142, 31 
Iv. Ed. 174, is that, when an individual is convicted under an indict- 
ment charging three separate and distinct offenses ail alleged to hâve 
been committed within the same six calendar months, such convic- 
tion is not a bar to an indictment charging three other similar of- 
fenses committed within the same period. The prisoner in the 
Henry Case had received a single sentence of 12 months for his three 
offenses. 
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It will be sufficient in the case at bar to hold that, when a défendant 
is charged with violation of section 5480 under three indictments, 
charging each a single offense, and the three indictments are Consoli- 
dated, and upon trial he is convicted of the three offenses committed 
within the sâttie six calendar months, the court can impose only a 
single sentence. 

It is finally contended that, should this court reach the conclusion 
that the sentence was improper, the judgment must be reversed abso- 
lutely, and that the cause cannot be remitted for a new trial nor the 
sentence corrected. The authorities abundantly sustain the proposi- 
tion that where a wrong judgment is pronounced, although the trial 
and conviction were regular, an appellate tribunal, in the absence of 
express statutory authority, cànnot pronounce the appropriate judg- 
ment nor remit the record to the lower court to give such judgment 
nor order a nevir trial, but can only render a judgment of reversai, 
which would operate to discharge the prisoner. Shepherd v. The 
People, 25 N. Y. 417; Ratzky v; The People, 29 N. Y. 124; Ex parte 
Lange, 18 Wall. 184, 21 L. Ed. 872; McDonald v. The State, 45 Md. 
90. It is unnecessary to discuss the principles upon which this rule 
of practice is founded; the statutory authority conferred upon this 
court is abundantly sufficient to prevent a failure of justice through 
any such technicality. The jurisdiction of this court to review judg- 
ments of District and Circuit Courts in criminal causes is found in 
Act March 3, 1891, c. 517, 26 Stat. 829 [U. S. Comp. St. 1901, p. 552], 
which constituted the court. . The eleventh section of that act pro- 
vides as follows: 

"And ail provisions of law now in force regulatlng the methods and System 
of review through appeals or writs of error shall regulate the methods and 
System of appeals and writs of error provided for in this act In respect of the 
Circuit Court of Appeals." • 

It will be sufificient to indicate the "methods and System" then in 
force in criminal appeals. By Act 1879, c- 176, 20 Stat. 354, the Cir- 
cuit Court was gîven jurisdiction of writs of error in ail criminal 
cases tried before the District Court where the sentence was imprison- 
ment or fine or both. That act provided that : 

"In case of an afflrmance of the Jiidgment of the District Court, the Circuit 
Court shall proceed to pronounce final sentence and to award exécution 
'thereon; but if such judgment shall be reversed, the Circuit Court may 
proceed wlth the trial of said cause de novo, or remand the same to the 
District Court f or f urther proceedlngs." 

The Suprême Court was given jurisdiction by writ of error in capi- 
tal cases by Act Feb. 6, 1889, c. 113, 25 Stat. 655 [U. S. Comp. St. 
rgoi, p. 492], which provided that: 

"When any such judgment shall be elther reversed or afflrmed the cause 
shall be remanded to the court from whence it came for f urther proceedlngs 
in accordance wlth the décision of the Suprême Court, and the court to 
which such cause Isso remanded shall hâve power to cause such judgment 
of the Suprême Court to be carried into exécution." 

The act constituting this court further provides, in section 10, 
26 Stat. 829, c. 517 [U. S. Comp. St. 1901, p. 552] : 

"Whenever on appeal or wrltof error or otherwlse a case comlng from a 
District or Circuit Court shall be reviewed and determined In the Circuit 
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Court of Appeals in a case in whieh tlie décision In tlie Circuit Court of 
Appeals is final such cause shail be remanded to tlie said District or Circuit 
Court for furtlier proceedings to be there taken in pursuance of such déter- 
mination." 

This législation gives the Circuit Court of Appeals abundant au- 
thority to correct an error in the sentence without disturbing the 
conviction. Ballew v. U. S., i6o U. S. 187, 16 Sup. Ct. 263, 40 L. 
Ed. 388. 

The judgment of the District Court in excess of the sentence im- 
posed under the fîrst indictment (i8 months' imprisonment and $1 
fine) is reversed, and cause remanded, with instructions to modify 
such judgment in conformity with this décision by remitting ail in 
excess of the single sentence. 



ALASKA & CHICAGO COMMERCIAL CO. v. SOLNER. 
(Circuit Court of Appeals, Ninth Circuit. June 6, 1903.) 

No. 922. 

1. Eescission dp Costract— Conditions Précèdent — Restoration of Consid- 

ération Recbivbd. 

A bill filed on behalf of a corporation for the cancellation of a deed 
to real estate and to recover the value of Personal property sold and 
transferred to défendant at the same time, on the ground that the sale 
was unauthorized by the corporation, must show a tender back of the 
considération received, or at least contain an unequi vocal offer to restore 
the same; and an offer to crédit the amount on any judgment recovered 
against défendant is wholly insufflaient. 

2. Same— Unauthorized Sale by Agent op Corporation— Eatipication by 

acquiescbnoe. 

The secretary of an Illinois corporation, having express authority to 
act for it in the management of its business and to appoint other agents 
with like powers, sold to défendant certain real estate and personal 
property owned by the corporation in Alaska, executlng conveyances 
therefor in the name of the corporation. He received the considération, 
which was applied to the uses of the corporation. He then left Alaska, 
delegating his powers by a power of attorney to the vice président, who. 
•within a few days, commenced a suit in equity in the name of the cor- 
poration to recover the real estate and the value of the personal prop- 
erty, alleging want of authority in the secretary to make the sale. An 
amended bill, flled a year later, alleged full knowledge of the transac- 
tion on the part of the corporation, but it was not shown thereby, nor 
on the subséquent trial, that the directors had ever taken any action in 
disaflirmance of the sale, or authorized the return of the purchase 
money. On the contrary, it appeared afflrmatively that they had neither 
authorized nor ratifled the action of the vice président in commencing 
the suit. Heïdl, that he had no authority to dlsaffirm the action of the 
secretary on behalf of the corporation, and that the directors, by failing 
to take any action, must be presumed to hâve acquiesced in the sale, 
and a ratification would be inferred. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Charles F. Hanlon and O. D. Cochrane, for appellant. 
Bruner Bros, and Elwood Bruner, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 
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HAWlfEY, District Judge. This is a suit in equity to set aside 
and cancel certain conveyances of real estate situate in Nome, Alaska, 
which were exècuted by William J. Bauerle, and delivered to appellee, 
and to recover damages for $15,000. Did the court err in dismissing 
the bill and rendering judgment for the défendant? What are the 
facts ? 

Appellant is a corporation organized and existing under and by 
virtue of the laws of Illinois, and engaged in the merchandise business 
at Nome, Alaska. It owned two lots, with buildings thereon, in which 
it had a stock of merchandise and groceries. The value of the real 
estate is alleged to be $10,000, and of the stock of merchandise 
$15,000. In the answer it is alleged that the real estate is of the 
value of only $4,000, and the merchandise of the value of $4,000, and 
no more. The question as to the value of the property need not be 
discussed. It is proper, however, to say that there was as much testi- 
jnony offered upon this point to sùstain the averments in the answer 
as there was to sustain the averments in the complaint. 

From the record it appears that on March 17, 1901, a meeting of 
the board of directors of appellant was held, and the following reso- 
lution adopted: 

"Whereas, William J. Bauerle, ont présent secretary and treasurer, is about 
to go to Nome for the purpose of Investigatlng and regulating the aflfairs 
of hls Company: Therefore it Is resolved, that full power be, and the same 
Is hereby, vested in said William J. Bauerle to reToke any and ail powers of 
attorney that may hâve heretofore been given by this company, and to 
appoint in the name of thlp company snch attorney In f act for the purpose 
of managing the affairs of this company and exercising such other powers 
as are mentioned and conferred In a certain power of attorney heretofore 
granted to Paul Heinze, and also in a certain power of attorney heretofore 
granted to Herman Heinze, as in Wa judgment he may deem best. * * • 
Said WUllam J. Bauerle ia alao authorized, in the name of this company, to 
commence suits or actions at law or In equity or otherwise, as to him may 
seem best. • • * He Is also authorized to remove ail offlcers of this 
company, and to appoint new offlcers, and in gênerai to do everything which 
may be proper or needful In the successful management of said company's 
afCairs." 

Bauerle arrived at Nome about the ist of August, 1901, and im- 
mediately took charge and management of appellant's business. The 
afïairs of the corporation were not found to be in a prospérons condi- 
tion. It owed the Bank of Cape Nome about $2,300 (of which bank 
appellee was the cashier and gênerai manager). Bauerle was dissat- 
isfied with the situation, and decided to close out the business of the 
corporation. Hermàn Heinze, who had been the agent of the cor- 
poration, and was its vice président, made no objection to the sale^ 
but manifested a désire to purchase the property for himself. He 
informed Solner that Bauerle had oflEered him the whole property for 
$5,000, and applied to Solner for a loan of that amount.of money to 
enable him to buy the property. The loan was declined. Bauerle 
then called upon Solner, and ofïered him the property for $5,000. 
The property was examined and purchased by Solner for $s,ooo. 
Bauerle received the money, and then paid the debt due the bank. 
On August I7th Bauerle exècuted deeds for the real estate and a bill 
of sale for the personal property, and in the présence of Heinze put 
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Solner in possession thereof. The title to one of the lots stood in the 
name of appellant, and the title to the other lot was in the name of 
William J. Bauerle, but, as a matter of fact, known to Solner, it was 
simply held in trust for the corporation. The deed to one lot was exe- 
cuted and signed, "The Alaska and Chicago Commercial Co., [Seal], 
per William J. Bauerle, [Seal] Sec, Treas. & Mgr." The other deed 
was signed by William J. Bauerle. Both deeds were witnessed by 
H. A. Day and Herman Heinze. On the day the deeds were exe- 
cuted, an agreement was drawn up between William J. Bauerle, the 
party of the first part, and N. B. Solner, the party of the second part, 
as follows: 

"That whereas, the said party of the first part has tliis day made, executed 
and dellvered to said party o£ the second part, certain conveyances of reai 
estate and Personal property, belonging to the tilaska and Chicago Commer- 
cial Company, a corporation of the State of Illinois, which conveyances are 
somewhat questionable for want of sufflcient authority on the part of said 
William J. Bauerle to exécute the same for and on behalf of said corporation : 
Said party of the first part hereby agrées, in considération of the acceptance 
of said conveyances by said party of the second part in the transaction this 
day closed, to attend to the proper exécution and delivery of deeds of con- 
veyances by said company in due and proper form to the real estate, on or 
before October Ist, 1901. • • * 

"Witnesses: * William J. Bauerle. [Seal.] 

"Herman Heinze. 
"H. A. Day." 

The testimony shows that ail of the transactions between William 
J. Bauerle and appellee were conducted openly, under a knowledge of 
ail the facts. The good faith of the transactions as between them 
is not questioned upon this appeal, although alleged in the complaint 
to be fraudu^ent as against the corporation. From the évidence there 
is no "room or reason" to believe that any fraud was committed. 
The argument of appellant is directed solely to the point of "want of 
authority" on behalf of William J. Bauerle to exécute the deeds and 
make the sale of the personal property. A few days after the transfer 
of the property Solner sold the personal property to one Shirk for 
the sum of $4,000. Mr. Heinze asked Solner to deed the property 
to him under the promise that he would pay the $5,000 within a year. 
He never made any offer on behalf of the corporation, nor did he, 
on behalf of the corporation, make any demand for the return of 
the property. On the 27th day of August, 1901, William J. Bauerle, 
by virtue of the power given him in the power of attorney from ap- 
pellant, bearing date May 17, 1901, substituted and appointed Her- 
man Heinze "to do, perform, and exécute every act and thing which 
I could do in, by, and under the same, as hereinbefore enumerated, 
as well for me as being the true and lawful attorney and substitute 
of the said Alaska and Chicago Commercial Company, hereby rati- 
fying and confirming ail that the said attorney and substitute hereby 
made and appointed shall lawfully do or cause to be donc in the prem- 
ises by virtue hereof and of the said letter or power of attorney," 
and a few days thereafter departed from Nome. On September 5. 
1901, Heinze commenced this suit on behalf of appellant. The whole 
case, so far as appellant is concerned, rests upon the testimony of 
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Herman Heinze. The record shows that appeilee sought to obtain 
the testimony of the officers of appellant, especially of William J. 
Bauerle, the secretary, treasurer, and managing agent thereof, and 
of Michael Bauerle, the président and one of the principal stockholders 
thereof; but without avail. Mr. Heinze, upon his examinàtion in 
chief, was asked if he had ever received any communication from the 
board of directors of appellant since the commencement of the suit, 
and replied that he had not. The tender only applied to the real 
estate, as the stock of merchandise had been disposed of by Solner 
prior to the commencement of the suit. 

Touching the matter of tender, we think the record shows, by a 
prépondérance of évidence at least, that appellant never made any 
tender of the amount paid by Solner before the commencement of 
the suit, or at any time thereafter. On his examinàtion on behalf 
of appellant Mr. Heinze, in feply to questions, answered as foUows: 

"Q. Mr. Heinze, did you at any time prior to the commencement of this 
action offer to repay to Mr. Solner the amount of money which he had paid 
to Mr. Bauerle in this transaction? A. Yes, sir. * * * On the 19th of 
August, 1801. Q. Immediately after the sale? • * » A. The sale was 
made gaturday; and I offered this on Monday. Q. State what occurred at 
that time. A. Well, Mr. Solner came in — in the oflace of the store building — 
and I made put a; Une ,cn ascrap of paper, and 1 said, under the cireum- 
stances the sale was made, I offered to pay him the $5,000 back. Q. What 
did he say? A. He turned right short off, and said, 'No, I am golng to keep 
it now.' " 

On his cross-examination.'in reply to the question, "How did you 
make the oflfer ?" he said : 

"I called Mr, Solner in the office behind the partition in the store. • * • 
I told on that paper that I am able to ràise $5,000 and pay him the money 
back." 

This testimony falls far short of estabhshing the fact that the so- 
called tender was made on b€half of the appellant. It implies an 
offer on behalf of Heinze. He does not prétend that he got the 
money — $5,000 — from the corporation. That it was an offer made on 
his own behalf is testified to by Mr. Solner: 

"Q. Has any portion of that [money] eyer been offered to be retumed to 
you by any agent of this eompany? A. No, sir. Q. Has any [one] offered 
to return you any portion of that money? A. Mr. Heinze, I think, asked me 
if I would deed back the property to him if he would pay $5,000 within a 
certain time — I think It was a. year; I am not positive as to that. I do not 
remember what he said. At any rate, he asked me if I would deed the 
property to him; • • * If I would tum the property over to him upon the 
paymént of $5,000 within a certain time; but I do not remember what that 
time was. Q. Well, did he ever make you any ofCer on behalf of the eom- 
pany? A. No, sir. Q. Did any one at any time ever make any ofïer to re- 
turn any portion of the ^5,000 on behalf of the Alaska and Chicago Commer- 
cial Company? A. No, sir. Q. Was there any protest made by any person 
on behalf of the eompany to this sale prior or at the time of making the 
sale? A. No, sir. Q. Did Herman Heinze make any demand upon you 
prior to the commencement of this action for a return of the property? 
* * • lA. No, sir. Q. Did he at any time, on behalf of thé eompany, de- 
mand a return of the property? A. No, sir. Q. Did you ever wrlte to the 
corporation with référence to the sale? A. Yes, sir, Q. Hâve you ever re- 
ceived any reply from them? A. No, sir." 
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Mr. Heinze was called in rebuttal, and repeated his testimony in 
regard to the oflfer, and upon his cross-examination he was asked as 
to whose money it was that he made the offer with. 

"A. It was mine. I got the money from my brother-ln-law. • * ♦ Q. 
Did it belong to the corporation? A. It did net belong to the corporation. 
* • * It belonged to me. Q. Did the corporation authorize you to borrow 
this money from anybody? A. It did not. I acted as for the Company at 
the time in good falth. I thought it was my duty. I knew there was some- 
thing not right when the deeds were signed." 

Appellant contends that in a suit of this character a tender before 
suit is not necessary; that an offer in the bill to make the tender 
is ail that is required. The authorities are not uniform upon this 
point, but conceding, for the purposes of this opinion, that appel- 
lant's contention, as a gênerai proposition, is correct, yet it is ap- 
parent that the offer as made in the bill is wholly insuflScient. The 
original bill of complaint filed September 15, 1901, did not contain 
any averment offering to return the purchase price of the property. 
The first amended bill, filed September 2, 1902, did not make a suffi- 
rent offer. In the second amended bill, filed at the close of the testi- 
mony, the complainant alleged: 

"That prier to the commencement of this action and subséquent to the 
alleged purchase above mentioned the plaintiff ofEered to repay and tendered 
to the défendant the said sum of $5,000 in légal tender money of the United 
States, whieh offer of repayment and tender the said défendant tben and 
there refused to accept, and at ail times subséquent thereto has so refused, 
and now refuses, to accept, and that the plaintiff at ail times slnce said 
tender and since said alleged sale has been ready and willing, and has of- 
fered, and hereby oflfers and tenders, to défendant a crédit of the amount 
paid by said défendant for said property, to wit, the sum of $5,000, with 
légal interest thereon, may be allowed as a crédit in any judgment rendered 
herein." 

This ofïer was not a sufficient tender. It was not absolute. More- 
over, it was not bona fide. It was neither authorized nor sanctioned 
by the corporation, and must be treated solely as the act of Heinze, 
made without authority. In any event, it was only a conditional 
tender, depending entirely upon a judgment being rendered in favor 
of the corporation for damages. The tender must be without quali- 
fications or conditions. 

In Kelley v. Owens, 120 Cal. 502, 507, 47 Pac. 369, 370, 52 Pac. 797, 
the court said : 

"It is undoubtedly the gênerai rule that there can be no rescission of an 
executed eontract upon the ground of fraudulent misrepresentation without 
restoration, before suit by the party seeking to rescind, of everything of 
value which he had received from the other party under the eontract, or 
a bona fide ofCer to restore." 

He who seeks equity must do equity. ' 18 Ency. PI. & Pr. 829, and 
numerous authorities there cited. 

The case does not dépend solely upon the objections urged to the 
tender, although that was the only ground stated by the court for 
dismissing the bill of complaint. The fact that the deeds were exe- 
cuted by Bauerle to Solner without any authority from the directors 
of the corporation does not make the transactions between them void. 
The deeds were voidable, not void. The corporation might ratify 
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the act of îts agent, or ît might disapprove of it. The board of di- 
Tectors did not authorize the commencement of this suit. Heinze 
had no more authority tO brihg this suit than W. J. Bauerle had to 
exécute the deeds. The sales were made and deeds executed August 
17, 1901, and the suit brought September 5, 1901. No orders were 
ever giVen and no action ever taken by the corporation either to af- 
firm or disaffirm the sales, to bring or not to bring the présent suit. 
The record shows clearly that Heinze instituted the suit of his own 
motion. , He was the vice président of the corporation, and acted 
upon his own judgment. His act in bringing the suit has never been 
ratified by the corporation. The corporation never authorized him 
to demand possession of the property, and never authorized him to 
màke a tender to Solner of the amount of money he had paid for the 
property. The amended complaint, filed more than one year after 
the suit was brought, allèges a full knowledge of the sale upon the 
part of the corporation; but there is no averment therein tending 
to show any disaffirmance thereof by the corporation. In Indianapo- 
lis Rolling Mill v. Railroad, 120 U. S. 256, 259, 7 Sup. Ct. 542, 544, 
30 L. Ed. 639, in discussing the direct question hère involved, the 
court said: 

"The rule of ïnvr upon tUè subject of the disaffirmance or ratification of 
the aots of an agent requlred that, If they had the rlght to dlsafflrm It, they 
Bhould do it promptly, and If, after a reasonable tlme, they did not so dls- 
afflrm it, a ratlflcatlon would be presurned. In regard to this it appears that 
the board, when notlfled of what had been done by their agents, did not 
disaffirm thelr action at that tlme, but that the act or resolution of dis- 
affirmance was passed about two years after notice of the transaction, and 
that, if the suit brought in this case çan be consldered as an act of dis- 
affirmance, It came too late, as It was commenced some six months after 
they had knowledge of the release. As was stated in the somewhat anal- 
ogous case of the Twln-Llck 011 Co. v. Marbury, 91 V. S. 592, 23 L. Ed. 328, 
'the authorities to the point of the necesslty of the exercise of the rlght of 
rescinding or avoldlng a contract or transaction as soon as It may be reason- 
ably done, after the party, wtth whom that rlght is opticinal, Is aware of the 
facts whlch gave him that option, are numerous. * • • Tte more Im- 
portant are as foUows: Badger v. Badger, 2 Wall. 87 [17 L. Ed. 836]; Har- 
wood v. R. R. Co., 17 Wall. 78 [21 L. Ed. 558]; Marsh v. Whltmore, 21 Wall. 
178 [22 L. Ed. 482]; Vigers v. Plke, 8 Cl. & Fin. 650; Wentworth v. Lloyd, 
32 Beav. 467; FoUansbe r. Kilbreth, 17 111. 522, 65 Am. Dec. 691.' " 

See, aiso, Gold Mining Co. v. National Bank, 96 U. S. 640, 24 L. 
Ed. 648; Railway Co. v. Keokuk Bridge Co., 131 U. S. 371, 381, 
9 Sup. Ct. 770, 33 L. Ed. 157; Fitzgerald Const. Co. v. Fitzgerald, 
137 U. S. 98, 109, II Sup. Ct. 36, 34 L- Ed. 608; Hoyt v. Latham, 
143 U. S. 553, 567, 12 Sup. Ct. 568, 36 L. Ed. 259; Alsop v. Riker, 
155 U. S. 448, 460, 15 Sup. Ct. 162, 39 L. Ed. 218. 

In 2 Morawetz on Corporations, § 618, the author says : 

"It is an elementary prlncij)le of the law of agency that a person on whose 
behalf an act was done by another wlthout authority under an assumed 
agency may adopt and thereby ratlfy the act. And after such ratification the 
act wlll be blnding upon the party on whose behalf it was done to the same 
estent as If It had been performed In pursuance of a previous grant of au- 
thority." 

When Bauerle executed the deeds he acknowledged that his au- 
thority to do so might be questioned, and he believed that his acts 
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would be ratified. He was an officer of, and authorized to manage 
the business of, the corporation. He assumed the responsibility of 
making a sale of the property, and from a portion of the proceeds 
paid certain debts of the company. The corporation received and 
applied the proceeds without making any objection to the sale. It 
must be assumed from his acts and conduct^ in the absence of any 
showing to the contrary, that he communicated ail the facts to the 
corporation. With knowledge of the facts, the corporation did noth- 
ing. It neither actively affirmed nor disaffirmed the transaction. 
When the entire testimony in this case is examined, we are of opinion 
that it must be presumed by the silence and acquiescence of the cor- 
poration that it was satisfied with the act of its secretary and treas- 
urer, and for the failure within a reasonable time to disavow his acts 
it must be held to hâve ratified the same. It could not play both hot 
and cold at the same time, and wait to see what would be the resuit 
of the suit brought by Heisze. Equity and good conscience required 
that it should act promptly în the premises, and its assent may be 
implied from silence or from failure to act, or it may be inferred from 
circumstances. Leggett v. Mfg. Co., i N. J. Eq. 541, 23 Am. Dec. 
728, 738 ; Choteau v. Allen, 70 Mo. 290, 325 ; First National Bank 
V. Kimberlands, 16 W. Va. 555, 581. It need not be shown by direct 
évidence that the acts of the agent were expressly approved by the 
board of directors, "but," as was said in the case last cited, "such 
ratification may be inferred from their accepting the benefits of the 
act or contract; as, if under the contract so made by the président 
or other officer money is to be paid to the corporation, and it is re- 
ceived by the corporation, and applied to their use, even without the 
knowledge of the directors, if it is not returned when it becomes 
known to the directors that it has been applied to their use, such 
conduct would be a ratification of the contract of such président or 
other officer." In any view that may be taken of this case, either 
légal or équitable, (it follows that the action of the court in dismissing 
the bill must be sustained. 

The judgment of the District Court is affirmed, with costs. 
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(Circuit Court o( Appeals, Second Circuit. July 1, 1903.) 

No. 178. 

1. Habinb Insurance— Cause op Loss— Evidence Considkiîed. 

Evidence considered, in an action on a policy of marine Insurance, and 
held insufflaient to establisli the daim of libelant that the filling and sink- 
ing of a canal boat, which was old and in bad condition, while she lay 
at a dock, and a few hours after she had been loaded with a heavy 
dèck cargo, was due to the pierclng of her huU by a brolcen plie as she 
sank with the ebb tide, or from any .cause other than her inhérent weak- 
ness and unseaworthy condition. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel for a ma- 
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rine.loss mstired by appellee. The libelant had shipped a cargo of hay, 
grain, and feed, in bags, on the canal boat A. J. Squires, for trans- 
portation oh the Harlem river to Kingsbridge. The loss occurred 
October 23> 1900, in the Mott Haven Canal; the boat listing, fiUing, 
and sinking while tied to the dock. 
For opinion below, see 116 Fed. 886. 

Harrin^on Putnam, for appellant. 
John W. Ingram, for appellee. 

Before LACÔMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. There is some question, upon the 
proofs, as to whether the cargo of the Squires was insured solely by a 
certain certificate of insurancej or by a more elaborate form of policy 
to which the certificate referred. This question need not be dis- 
cussed, since the resuit would be the same, whichever way it were an- 
swered. If the sinking of the boat were caused by impaiement on an 
unknown obstruction alongside the dock, the Insurance company 
would bé liable. If it were not so caused, the évidence warrants no 
other conclusion than that the accident happened because of the boat's 
unseawofthiness, and in that casé the insurer would not be responsible. 

Except as his testimony is corroborated or corrected as to time, 
the sole witness to the accident is the captain of the canal boat. Ac- 
cording to his narrative, loading began at 9 a. m., and was finished 
about 3 p. m. The superintendent and assistant superintendent make 
it later, which seems more in accord with the captain's further state- 
ment that after she was loaded, about S p. m., he shifted her posi- 
tion, hauling down nearer the mouth of the slip, so as to be more 
conveniently placed when the tug should corne. The tugman had 
told him the tide would not be right for going over the bar at Kings- 
bridge until thê morning. The entire cargo (55 tons) was placed on 
deck. There is évidence that the Squires had carried more than that 
weight safely, when distributed, part on deck and part below. She 
lay bow in, and, when the loading was torapleted, had a list to port; 
i. e., inshore or towards the dock. Calculating from the tide tables, 
it appears to hâve been low water at Hell Gâte about 4 p. m. Some 
of the witnesses testifîed to a half hour's difiference between Hell Gâte 
and Mott Haven Canal, and the District Judge found it was low water 
at the latter place at 4 130 p. m. Appellant criticises this finding, and 
contends that it should fix the tiihe an hour later. In the view we 
take of the case, the additional hour of ebb is imraaterial. During 
loading the boat was puinped twice—at 5 p. m., and apparently again 
at 6 p. m. The moSt water she had in her at any time until 6 p. m. 
(not an unusual amount of leaking for her) was four inches on one 
side, and a half inch on the other, at the bow, and, at the stern, two 
to three incheS on one side, and. nothing at the other. The greatest 
depth was on the side which listed towards the dock. About 6 130 
p. m. the captain went ashore for supper, returning about 7, or half 
past, when he found the same amount of water, and pumped again. 
He then went ashore to get somerioil for his lamp, and some time 
after his return, while he was pumping, he felt her list the other way. 
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He thereupon took his lamp, went down the stem hatch, and walked 
up tovrard the middle, and heard the water pouring in. He fixes this 
at about lo p. m. or later. The testimony of other witnesses seems 
to indicate it was not long after 8 p. m. He got a line ashore, made 
it fast to a freight car, hurried to the house of the watchman on the 
dock, tried unsuccessfully to téléphone for a steam pump, and then 
went ofï to get some men to help unload. When he got back, shortly 
before midnight, he found the boat had sunk. 

The theory of the libelant is that the cause of the accident was a 
hidden obstruction. About a month after the accident it was dis- 
covered that there were two short stumps of small piles alongside of 
the dock where the boat had been berthed. The top of one of them 
had been broken ofif and splintered so that, if opportunity afïorded, 
it could penetrate a boat's bottom. Of course, it needs more testi- 
mony than this to warrant a finding that this broken pile actually 
penetrated the side or bottom of the canal boat ; and, in our opinion, 
libelant has failed to establish the necessary connection between the 
two. As to the wound alleged to hâve been received by the boat, 
the évidence is unpersuasive. It is as follows. About three days 
after the accident, the captain took her out and tried to beach her 
himself, but could not. So he hired a tug to shove her on. That 
did not suit. So, after she had lain on the beach about ten days, 
he got the tug to haul her out again, and "put her up higher, so it 
would be better — get her higher up." No survey of her was made 
till a month after the accident, and it disclosed no penetrating wound, 
such as would be made by a sharp-pointed pile. The entire testimony 
as to survey is as follows : The captain says that he took the two 
surveyors — McCarthy for himself, and Onderdonk for insurance Com- 
pany — up there in a rowboat; that the boat was lying in the mud, 
and the condition of the tide such that they could not see where- 
abouts the leak was — could feel it under water with a pôle, at the 
turn of the bilge. The water passing in and out had washed a hole 
in the mud. Witness had noticed the place about a week before, 
when the tide was lower. The bilge plank was torn ofï. McCarthy 
says he went with the captain and Onderdonk in a rowboat at low 
water, and found that on the port side, somewhere about amidships, 
her bilge plank was gone. "There was a round bilge one center 
plank, and one each side of it, and the center plank was gone." On- 
derdonk confîrms this testimony, and adds that she also had a big 
hole on the port side nearest the stern, but that seems to hâve been 
caused after the accident by the tug putting her on the beach. Mani- 
festly, the boat sufïered hard usage after the accident — pushed ashore 
and pulled off again, and lying meanwhile unwatched and exposed 
to contact with whatever fioating stufif might be thrown against her. 
If there were nothing else in the case, it would be an unsatisfactory 
conclusion that would find a causal relation between the sunken pile 
and the abandoned wreck of a month later. But there are other 
points in the case. As was said before, the District Judge reached 
the conclusion that it was low water at 4:30. Appellant contends 
that the Harlem river tides are somewhat erratic ; that a strong wind 
will delay or advance them considerably (according to the captain's 
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story, there wàs.nb strongiwind the day Ijis boat Sank); that the ship 
canal has produceki changes. But upon ail the évidence in the case, 
we cannot find any warrant for holding that the District Judge was 
more than an hour out of the way in his calculations, or for fixing 
low water any later than 5:30 p. m. It is évident from the testimony 
that the captain's recollection as to time is quite inaccurate. Appel- 
lant's counsel proves by documentary évidence thatrhe is some two 
hours out of the way as to time he discovered the water coming in. 
He is the only one who fixes the time of loading as early as 3 to 4 
p. m. Of the other witnesses called by libelant, the superintendent 
says that the feed was ail on by 3 o'clock, or half past 3, but that the 
hay was not put on until the last thing, and that was along toward 
night. The assistant siiperintendent says that the loading was fin- 
ished between 5 and 6 ; nearer 6 than anything ; about the time wit- 
ness was leaving for the day. It seems to be fairly established that 
it must hâve been about half-past 5 o'clock when the captain changed 
the boat's position half her own length. He himself says it was aa 
late as S p. m. It is évident that when he moved her she was not 
impaled on a pile, and the few minutes left before the rise of the tide 
began could not hâve brought her so far down as to cause her péné- 
tration by a pile over which she was floated at 5 130 p. m. 

It also appears that the exact location of thèse piles (there were 
two of them) has been fixed by a survey with measurements made by 
a diver. Their tops extended to about four inches below low-water 
mark, and about one inch in front of the line of the outer faces of 
the fender piles, and they measured about five inches across. When 
we take into considération the fact that the boat was not moved to 
the vicinity of the pile tmtil 5 p. m. or later, that the alleged wound 
was in the turn of the bilge — a point somewhat further from the dock 
than the line of fender piles against which the boat's side rested — ■ 
and that continuously, durjng the entire time subsequently to loading, 
and before she was found to be leaking dangerously, the boat lay 
with a list towards the dock, thus throwing her bilge plank still fur- 
ther away from it, we are unable tb reach the conclusion that the 
sunken pile pierced the bilge plank, as appellant contends. There is 
a more satisfactory explanation of the accident to be found in the rec- 
ord. The boat was a very old one — ^weak and patched up so as barely 
to navigate the still waters of the upper Harlem. The owner bought 
her for $150. He had recently, as he testifies, "had her calked and 
fîxed up good to her 4 or S ft. mark, about light-water line." He 
says that, with the loadishe had on her, the "water line would be 
about 3 ft. 3 or 4 inches — maybe a little more, maybe a little less." 
There is not much margin between a 4-foot mark and one 3 feet 4 
inches — "maybe a little more." Although the load was not an ex- 
cessive one, it was ail on deck, and the boat was undoubtedly tender. 
It is conceded that she had a list — hôw much, we do not know, but 
it would take very little to bring her port side down till the water 
reached above the line where she had been "calked and fixed up 
good"; and, once she began, toleak seriously, so old a boat would be 
likely to develop quickly new éléments of weakness. Upon the 
proofs, we are not satisfied that the hidden obstruction caused the 
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injury, nor that the boat sank from any cause other than her own 
inhérent weakness. 
The decree of the District Court is affirmed, with costs. 



THE IBERIA, 

(CSrcuit Court of Appeals, Second Circuit. May 23, 1903.) 

No. 170. 

1. CoLusiON— Steamer and Sailing Vbssel Meeting — Obbtroction of Lights. 
A saillng vessel held solely in fault for a collision with a meeting 
steamship at sea in the night for allowlng her sidelights to be obscured 
by her salis and for the fallure to keep a proper lookout. 

Appeal from the District Court of the United States foi the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, holding the brigantine Carib 
solely in fault for a collision with the S. S. Iberia ofï Point Caballos, 
outside the harbor of Puerto Cortez, Spanish Honduras, in the even- 
ing of October 24, 1900. 

Eor opinion below, see 117 Fed. 718. 

W. F. Taylor, for appellant. 
W. Mynderse, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The District Judge has so exhaustively dis- 
cussed the évidence that it seems sufficient to refer to his opinion and 
express our concurrence in its findings and conclusions. It is not 
often, in collision cases, that conflicting testimony can be harmonized 
as satisfactorily as it can hère. The présence of the steamer Foxhall 
a little to the west of the Iberia, and bound on a parallel course, ac- 
counts for the testimony from the Carib to the efïect that the Iberia 
was to the westward of the Carib's course. What the witnesses saw 
was the Foxhall. The évidence leaves no doubt that the starboard 
light of the Carib on her main rigging was obscured by the foresail, 
a circumstance which explains the testimony of those on the Iberia 
as to the dira white light, apparently a considérable distance off, 
which was undoubtedly the cabin light of the Carib, seen through 
the forward windows. 

The Carib was grossly in fault for so arranging her lights and 
sails that upon occasions (such as this) there would be a considérable 
iîeld of obscuration on one or both sides of her stem, and also for 
failing to keep a proper lookout, and thus not discovering the Iberia 
as promptly as she did the Foxhall. The faults of the Carib being 
thus primary, obvious, and inexcusable, the évidence to establish fault 
on the part of the iberia must be clear and convincing in order to 
make out a case for apportionment. We concur with the District 
Judge in the conclusion that there is no such proof of fault on her 
part. 

The decree is affirmed, with interest and costs. 
123 F.— 55 
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In re GEORGE M. HII/L CO. 

(Carcuît CoBrt of Appèals, Sev«nth Circuit April 14, 1903.) 

No. 904. ., 

1. Salb— Rbcotert oî" Pboperty from Receivbr— Machine Uelivebed on 
Trial. 

A contriact for the sale of a machine, to be installed under direction 
of thé séÙer, guarantiéd that It would do the work for whieh it was 
designed in a satisfactory manner, provided that the purchaser should 
buy and pay for the machine when It was running satisfactorily, and 
that thé title ànd right of possession should remalu' In the seller until 
full pàyinçnt In cash. The priée was $750, and an old machine was 
to be taken at ?50. The machine was delivered and set up, and the 
old machine, which was removed to make roorù for it, Was broken up 
and sold for old iron by the seller. The purchaser continued to use the 
new machine until Its bankruptcy, but during ail the tlme refused to 
aceept and pay for the same, insisting on the dellTery of a larger size. 
Held, that there was no acceptance of the machine by the bankrupt, 
which, under the contraçt, was essentlal to constitute a completed sale 
to devest the title of the seller; that, having refused to aceept, until 
bankruptcy Intervened, whether or not such refusai was .lustifled or 
made in good faith, neither the bankrupt nor its recel ver or trustée could 
thereafter claim an acceptance. 

Appeal from the District Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The Dexter Folder Company, in December, 1901, agreed in writing wlth 
the bankrupt to ëell to it a Dexter automatic f éeding machine, to be attached 
to a No. 101 Dexter double sixteen folder, then owned and operated by the 
bankrupt, guarantyjng the machine to do in a satisfactory manner, when in 
the hands of colhpéterit operators, the work for which It was designed. The 
bankrupt agreed to be responsible for the full value of the machine agalnst 
loss or damage (aside from gênerai wear and tear) until settlement was 
made. The title and right of possession was to remain wlth the Dexter 
Polder Company until the niachlne was fuUy paid for in cash. The bank- 
rupt agreed to buy the machine, and to pay therefor $750 when the machine 
was running satisfactorily, as follow^: Qne Sheridan automatic feeder, $50; 
the balance in cash or Its équivalent, deferred payments to bear Interest. 
The machine was furnished and was put up and adjusted to a paper folder 
owned by the bankrupt, being a Dexter No. 101, sixteen folder, originally 
of the size 31x43, and would do the work satisfactorily wlth that machine 
In Itg original condition. But the bankrupt, after the making of this con- 
traçt, enlarged his folder to 32x44, and clalmed the feeder would not feed 
such enlarged machine, and objected to the machine shipped under the 
contraet for that reason. The, Sheridan feeder then operated with the folder, 
and which was to be taken at $50 in part payment, was removed to make 
place for its substitute — the feeder In question — was placed outslde the build- 
ing, and, becomlng rusty from exposure, with permission of the bankrupt, 
was broken up and sold by the petitloner for old Iron, realizlng $3. The 
bankrupt continued to use the machine furnished until March 6, 1902, the 
date of flling the pétition In bankruptcy, constantly objecting to taking It in 
f ulfillment of the contraet, at which date the machine and the property of 
the bankrupt were taken possession of by the receiver In bankruptcy. 

On April 3, 1902, the Dexter Folder Company flled Its pétition In the 
bankruptcy proceedings, settlng forth the facts stated, representing that the 
machine was delivered to, the bankrupt on trial, and with a view of selling 
it to the bankrupt In case It could be. adjusted to the paper folder in use 
by the bankrupt and satisfactorily operated in connection therewith as an 
automatic feeding attachment; that the machine could not be so adjusted 
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and operated beoause the paper folder had been enlarged subsequently to 
the contraet, and without the knowledge of the petitioner; and that the 
bankrupt had refused to and did not accept the machine, alleging that it did 
not work satisfactorily and was too small for the folder for which it was in- 
tended; and thereupon prayed for an order requiring that the receiver be 
direeted to deliver the feedlng machine to.the petitioner. The answer of 
the receiver to this pétition admits the receipt of the machine by the banli- 
rupt, allèges that the same was accepted by the bankrupt, allèges the pay- 
ment of the $50 by the delivery of the old feeder according to the contraet, 
and asserts title to the machine to be in the bankrupt, and that his pos- 
session as receiver v^as lawful. The bankruptcy court referred the matter 
to a référée, who reported upon the facts as alleged and stated. The tes- 
timony relative to acceptance eonsists of the statements of the western 
manager at Chicago of the petitioner and of the président of the bankrupt. 
The former States explicltly that the latter said that he would not accept 
the machine; that it was not large enough; that the Dexter Folder Com- 
pany must put in a larger one. The latter states that the feeder was too 
small for the folder, which had been enlarged after making the contraet; 
that he wanted a machine of the right size for the folder; that he told the 
manager of the petitioner that he would not take the machine; that he 
wanted it to be made right; and, upon the manager remarking, "We will 
make this one so that it wUl handle that sheet," he replied: "I told him no; 
I did not want a machine that was ail butchered up. I wanted a machine 
that was right, that was ail. The machine would do the work, but it did 
not suit me." The référée coneluded his report as foUows: "The contention 
of the petitioner hereiu is that the contraet was not consummated, that the 
clause that it should do In a satisfactory manner the work for which it was 
designed was not carried out because of the contention of the bankrupt that 
he wanted another sized machine; and hence there was no sale, and the 
machine was held on approval, which, untll obtained, left the title with the 
petitioner. I do not think that this contention can be borne out by the facts 
of the case, because, according to the testlmony of the bankrupt's oflBcer, 
the machine was satisfactory, and did the work in a satisfactory manner, 
so far as it was designed and intended to, although it did not entirely fit the 
bankrupt's machine. That fact, however, of its not fltting the machine, was 
not the fault of the petitioner, because the No. 101 machine which It was 
designed to fit had been by the bankrupt altered from that number. Conse- 
quently It was not the fault of the petitioner. If the petitioner had sued for 
the price of the machine, sueh a défense, if It had been Interposed by the 
bankrupt, would not bave been maintainable, and the petitioner would hâve 
been entitled to recover the balance of the purchase price. I am, therefore, 
of the opinion that there was a sale, and that the prayer of the petitioner 
should be denied, and the petitioner allowed a claim as gênerai créditer for 
the amount of his bill." .The court below conflrmed the report of the référée, 
and dismissed the pétition of the Dexter Folder Company, from which judg- 
ment or order this appeal is taken. 

John W. Swarts, for appellant. 
George Packard, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
contraet of sale was executory, and was conditioned that the machine 
should run satisfactorily, and that title should not pass until payment. 
The first question presented is whether there was an acceptance by the 
buyer of the article furnished. Its mère receipt did not constitute 
acceptance. Benjamin on Sales (6th Am. Ed.) § 703. Acceptance 
comprehends both physical receipt and mental assent. The vendee 
agreed to buy and to pay for the feeder "when machine is running satis- 
factorily." The bankrupt had the right of inspection to détermine 
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if the machine was of the kind and quality ordered, and of reasonable 
opportunity to détermine whether it worked satisfactorily. If the 
machine did not work satisfactorily to the buyer, he need not accept it. 
Some authorities hold to the doctrine that with respect to such con- 
tracts the courts may not inquire whether the dissatisfaction of the 
vendee was based upon reasonable ground and was rested in good faith. 
Probably the correct rule is that, if the purchaser be in fact satisfied, 
but fraudulently, and in bad faith, arbitrarily, or capriciously déclares 
he is not satisfied, and the contract has in fact been performed by the 
vendor, the purchaser is bound to accept. Silsby Manufacturing Com- 
pany V. Town of Chico (C. C.) 24 Fed. 893. The subject is well con- 
sidered and the authorities assembled by Mr. Justice Brown in Camp- 
bell Printing Press Co. v. Thorp (C. C.) 36 Fed. 414, i L. R. A. 645. 

It may be that in an action brought upon the contract a jury, upon 
the évidence before us, would find, and would be justified in finding, 
that the machine in fact worked satisfactorily to the vendee, and that 
the objection thereto and the refusai to accept were in bad faith, and 
were prétentions merely ; but the fact remains that the bankrupt did 
refuse from the fîrst, and continued to refuse, to accept the machine. 
The question is not whether the vendee was justified in its refusai to 
accept, but whether it did in fact refuse. Rightfully or wrongfully, 
the bankrupt did insist that the Dexter Polder Company should furnish 
another suited to the enlarged folder. The bankrupt, now that the 
vendor seeks to take back the machine, may not be heard to say that it 
accepted what it constantly declared it would not accept. It may not 
be permitted now to take advantage of its own bad faith or fraud. 
Nor can the receiver of the bankrupt be heard to say that the refusai 
to accept was arbitrary or capricious, fraudulent and in bad faith, for 
he stands in this respect in the shoes of the bankrupt, whatever may 
be his right, with respect to an article delivered and accepted under a 
conditional sale. The bankrupt having refused to accept, the receiver 
has no higher right than the bankrupt, and cannot be allowed to assert 
fraud and bad faith of the bankrupt to work out an acceptance, with- 
out which no title passed to the bankrupt. The deHvery of the Gold- 
smith feeder in part payment was concurrent with the receipt by the 
vendee of the substituted feeder in question, -and before opportunity 
to test the working of the new feeder. Néither that fact, nor its sub- 
séquent sale as old iron by the vendor, aflfects the question of accept- 
ance by the vendee, and is without controlling force. 

This conclusion renders it unnecessary to consider the further ques- 
tion whether^-because under the law of the state of Illinois a sale 
under contract conditioned that no title should pass until payment, 
the property being delivered and accepted, is constructively fraudulent 
as to creditors who corne armed with exécution or attachment (Ketch- 
um V. Watson, 24 111. 591 ; McCormick v. Hadden, 37 111. 370; Murch 
v. Wright, 46 111. 487, 95 Am. Dec. 455; Chickering v. Bastress, 130 
111. 206, 22 N. E. 542, 17 Am. St. Rep. 309; Peoria Manufacturing 
Company v. Lyons, 153 111, 435,138 N. E. 661 ; Hervey v. Rhode Island 
Locomotive Works, 93 U. S. 664, 672, 23 L. Ed. 1003; Dooley v. 
Pease, 180 U. S. 126, 21 Sup. Gt. 329, 45 L. Ed. 457), the rule being 
otherwise in most of the states of the Union (Harkness v. Russell, 118 
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U. s. 663, 7 Sup. Ct. 51, 30 L. Ed. 285)— gênerai creditors claiming 
through the receiver or trustée in bankruptcy stand in the shoes of 
exécution or attachaient creditors. 

The decree or order appealed from is reversed, and the cause is re- 
manded, with a direction to grant the prayer of the pétition. 



AMERICAN FUR REFINING 00. et al. v. CIMIOTTI UNHAIRING MACH. 

00. et al. 

(Circuit Court of Appeals, Third Circuit July 3, 1903.) 

No. 39. 

1. Patents— Inpringement— Machine for Plucking Furs. 

The Sutton patent, No. 383,258, for a machine for plucklng fura. claim 
8, construed, and held not infringed by a machine built on tbe gênerai 
principles shown in the Lake English patent, with a reciprocating instead 
of a fixed streteher bar, and having no stationary card, such as consti- 
tutes one of the éléments of the comblnation of the claim. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 120 Fed. 672. 

Henry Schreiter, for appellants. 
Louis C. Raegener, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

BUFFINGTON, District Judge. This is an appeal from a decree 
entered in the United States Circuit Court for the District of New 
Jersey against the American Fur Refining Company, appellant, al- 
leging infringement of the eighth claim of patent No. 383,258, granted 
May 22, 1888, to John W. Sutton, for a machine for plucking furs. 
The validity of the patent was sustained in Cimiotti Unhairing Com- 
pany et al. V. Bowsky (C. C.) 95 Fed. 474, a case heard in the Second 
Circuit, and is not hère questioned, the sole issue being alleged in- 
fringement. The invention relates to "an improved machine for 
plucking seal skins and other furs so as to remove the stifif water 
hairs therefrom without injuring the soft liair or wool of the same." 
Scattered among the fur on the pelt of such animais are found stifï, 
résilient hairs, termed "water hairs," which it is necessary to pluck 
or eut ofif. This, before 1881, was done by hand. Over the index 
finger, which it will be noted corresponds to the streteher bar of the 
latter art, the operator stretched a section of the pelt. By the mouth 
the fur was then blown down and retained in place by the thumb and 
finger, a depressing and repressing efïect, which corresponds to the 
separating and holding devices shown later. The toughness and 
resiliency of the water hairs caused them to stand upright. They 
were then eut or plucked by shears or tweezers. Hand-plucking was 
a laborious and expensive process, a girl taking a week to unhair 
a single seal pelt. The fîrst advance in machine unhairing of such 
skins was made by Gustav and Ferdinand Cimiotti, who subsequently 
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incorporated their interests in the appellee company, Briefly stated, 
their device, as shown in their patent of 1881, consisted of a knife-edged 
stretcher bar, a bellows which parted the fur and water hair, de- 
pressing the former and sufïering the latter to stand ont at the 
stretcher bar edge, a mechanism which simultaileously moved up 
guard cpmbs to hold down the fur, and shears, brought to and oper- 
ating at'the stretcher bar edge, to eut the standing water hairs. By 
this machine an operator was enabled to unhair eight seal pelts in a 
day. It was highly successful, and as a seal unhairing device has never 
been supplanted. In 1883 another ' air-blast plucking machine was 
invented by one Rasmus. Its value was such that it was purchased 
by the Cimiottis, who, in 1884, licensed the fîrm of Bâtes & Co., of 
Boston, thereunder, and hâve collécted royalty to the extent of sev- 
eral thousand dollars par year. Thèse two machines practically 
monopolized, since that time, the unhairirtg of seal skins in the United 
States. In 1888 SuttOn sought by the patent in suit to improve on 
air-blast machines. His device, as stated in his patent, was "more 
especially designed with a view to overcome some of the defects and 
insufHciencies of the plucking machines heretofore in use." Thèse 
defects related to a particular part of the opération, as he desired to 
"produce the plucking of the skins at the lower part of the neck 
and shoulders, where the hairs pointed outwardly and backwardly, 
and are the most difificult to pluck, as they lie close to the skin when 
the same is drawn over the stretcher bar," and "to dispense with a 
blast fan or other air forcing devices, and produce the removing of 
the water hairs entirely by mechanical means which are operated by 
power, so that a quick and uniform plucking of the skin takes place." 
It will be particularly noted that the expressed spécial purpose of his 
invention was to clip the outwardly pointing hairs at the lower side of 
the neck. Sutton's invention is best stated in his own words : 

"The invention conslsts of a machine for plucking seal and other skins, 
which comprises a flxed stretcher bar, means for stretching and intermit- 
tently feeding the skin over the said stretcher bar, a flxed card above 
the stretcher bar near the edge of the same, a rotary separating brush that 
Is intermitténtly moved up In front of the stretcher bar, a rotary cuttlng 
knife and a vertically reclprocatlng cutting knife working In conjunction 
with the rotary knife for cuttlng ofC the stlfC projecting hairs, said rotary 
cuttlng knife being provlded with a card supported back of the knife; ail of 
which parts are operated from a common driving shaft, so as to produce for 
eaeh rotation of the same the cutting off or plucking of the hairs projecting 
from that part of the skin in front of the stretcher bar. « * * The inven- 
tion conslsts, further, of the mechanisra^ by which the motion Is Imparted 
from the driving shaft to the différent parts comprising the machine, as will 
appear more fuUy herelnaf ter, and flnally be pointed out in the claims." 

The eighth claim of the patent, which is hère in issue, is as follows : 

"The combination of a flxed stretcher bar, means for Intermitténtly feeding 
the skin over the same, a statlonary càrd above the stretcher bar, a rotary 
separating brush below the same, and mechanism substantlally as described, 
whereby the rotary brush Is njoved upward and f orward Into a position In 
front of the stretcher bar, substantlally as set forth." 

It will be noted that other claims of the patent were for combination 
or working machine embodying ail the effective éléments, and that 
the eighth claim embodîes only certain particular features. Analysis 
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of the claim shows that every élément is specifically described in the 
patent spécification, and the functional purpose thereof distinctly 
stated. We hâve first a fixed stretcher bar. This fixed stretcher bar 
is the center toward which ail the movable operative éléments of the 
machine converge. The spécification says : 

"On the frame, A, Is supported a fixed, transverse stretcher bar, B, whlch 
Is tapered to a narrow edge, over which the skin to be plueked is stretehed. 
The skin Is applled by tapes to the rollers, B', B', which are intermittently 
actuated by gear wheels operated by a pawl and rachet wheel mechanism 
from the driving shaft, S, as customary in plucking machines of this class. 
By the gear wheels and pawl and rachet mechanism the skin is fed inter- 
mittently for a small portion of its length over the front edge of the stretcher 
bar, it being unwcund from the upper and wound up on the lower feed 
relier." 

It thus appears not only that the stretcher bar was fixed, and there- 
fore incapable of effecting the forward moveraent of the pelt, but 
that such forward pelt movement was effected direct from the driving 
shaft by means independent of the stretcher bar. 

The next élément of the claim is a stationary card above the 
stretcher bar. The function and use of this stationary card are shown 
in the spécification : 

"Immediately above the stretcher bar, B, is arrangea a stationary card, E, 
which is attached to tte ends of the stretcher bar, B, by means of thumb 
screws. (Not shown In the drawings.) The points of the teeth of the card, 
E, are close to, but do not touch, the surface of the skin, so that the hair 
and skin are both straightened as the skin is fed forward. The teeth of the 
card, E, hold down the fine fur, but permit the stiff hairs to stand up between 
the teeth, owing to the slow forward movement of the skin, which gives the 
hairs sufficient time to so adjust themselves." 

Not only is the card's function thus stated, but to it is attributed, in 
combination, the effectiveness of the device. Says the patentée: 

"The opération of the machine is quick and reliable, the hair being eut ofC 
close to the skin, and without injury to the fur, which is held back so as not 
to be presented to the knives by the action of the stationary card above and 
the joint action of the separating brush and oscillating guard below the 
stretcher bar." 

ft therefore appears that the teeth of the card effected a preparatory 
functional opération, and the card's importance may be estimated by 
the fact that it is an élément in nine of the eleven claims. The other 
éléments of this claim are a rotary separating brush below the stretcli- 
er bar (the brush being necessarily movable), and "a mechanism, sub- 
stantially as described, whereby the brush is moved upward and for- 
ward in front of the stretcher bar." 

The proofs show that Sutton's machine had no efifect on the seal 
unhairing art, and is practically not used therein. An exclusive li- 
cense thereto was acquired by the Cimiottis, but the machine's use 
was confined to some expérimental work. It was never used com- 
mercially for the unhairing of seals. Gustav Cimiotti testified : "I 
never unhaired any seal skins commercially on the Sutton machine. 
Most of the skins that were unhaired on the Sutton machine were 
done day by day in an expérimental way." Indeed, he goes to the 
length of saying it was not adapted to unhairing seal skins. His tes- 
timony in a former case embodied in this record is explicit: "Q. The 
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machine buflt in accordance with the Sutton patent hère in suit îs not 
at ail adapted to unhair seal skins, is it? A. No, sir," He further 
testified that the Cimiottis were tmhairing from 8o,6cX) to go.ooo seal 
skins a year, and that they were ail unhaired on the Cimiotti air- 
blast machines, "except a few, which were unhaired on the Sutton 
machine." The rapid opération of a machine of Sutton's type, as 
compared with one of the Cimiotti air-blast design, and the gain in 
output and economy of opération in the former, if it could be suc- 
cessfully used to unhair seal pelts, is apparent. That it could not 
and has not been practically and commercially used for the unhairing 
of seals, for which it was invented, because it could not do it safely, is 
strongly suggested, if not, indeed, proven, by the cautions statement 
of Mr. Cimiotti. A seal skin is worth approximately $50. A slip, 
therefore, in a rapidly working power machine means ruin to such a 
pelt. Mr. Cimiotti testifies: "The only difHculty in unhairing seals 
on a power machine is that it is more dangerous— that, if some wool 
should spring out occasionally, you cannot stop it quick enough to 
prevent damage to the wool — and therefore a hand machine is préfér- 
able as the man has it more under control ail the tuae." This criti- 
cism of a power machine is in line with the testimony ot Shaw, who was 
interested in a machine for unhairing seal skins, constructed under the 
Lake English patent of 1881. In answer to the question, "What was 
the trouble with the machine or with the business that induced you 
to abandon the invention ?" Mr. Shaw testified : "The machine was 
not accurate enough. It would eut the stifï hairs, and the next 
minute it would eut a hole in the skin. I saw one skin that I paid $50 
for ruined in oçe second." Whatever the reason, the fact is unques- 
tioned that the machine of Sutton had no efïect on the particular art 
to which it was addressed, and after its purchase by the Cimiotti firm 
it remained in disuse for a period of two years, although they were 
then unhairing from 80,000 to 90,000 seal skins a year, and, if it was 
adapted to that work, they could hâve used it presumably with much 
profit. Had commercial conditions so continued, there would hâve 
been no prêteuse for any expansive construction of the claims of this 
patent. In this condition of disuse the commercial development of 
what is called the "coney" or "rabbit skin" industry made possible 
the adaptation of the Sutton machine, or a modification thereof, to 
that character of work. The value of the Sutton machine therein 
was wholly an afterthought and incidental. When the possibility of 
unhairing and dyeing a rabbit skin so as to resemble a seal, and , 
selling it under the name of "Electric Seal," was demonstrated, the 
disused Sutton machine was brought out by the complainants, and 
adapted to their work. The proofs show that the complainants be- 
gan unhairing the rabbit skins in 1890. This was first donc on the 
air-blast machines. Their opération was not rapid enough, and at- 
tention naturally turned to the unused Sutton machine. Gustav 
Cimiotti says : "When the coney industry came into the market, we 
naturally thought that the Sutton machine, being an automatic ma- 
chine, would be better adapted, and we merely made experiments 
with coneys, and found it satisfactory, upon which an order was given 
for a number of them for coneys;" A slip in the opération of a Sut- 
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ton machine, which was prohibitive in the case of seals, was a matter 
of comparative indifférence in unhairing coney skins, which were 
worth, approximately, $6 a dozen. Cimiotti admits the machines were 
net built according to the drawings. "Well, they are not exactly ac- 
cording to the drawings. There were some changes made in the 
course of experimenting on them, and we made some changes in the 
mechanical détails, but the original principles of the patent were ad- 
hered to." Sutton, one of the complainants, in 1895- took out a pat- 
ent for improvements on the machine of the patent in suit, which ira- 
provements are embodied in the machine now used by the complain- 
ants. This 1895 patent states that it relates to improvements over 
No. 383,258, the patent in suit, said improvements "being designed 
with a view to overcoming some of the defects of the machine re- 
ferred to." What thèse defects were, Sutton, the complainant, was 
not called to show. The later patent discarded the stationary card 
to which we hâve referred, and substituted a second rotary brush 
therefor. 

The coney industry has led to the adoption by the défendants of 
the alleged infringing machine, which, in its movable, oscillating 
stretcher bar, follows the gênerai line shown in the Lake English 
patent, which, as we hâve seen by the statements of complainants' 
witness Shaw, was also not accurate or adapted to unhairing seals. 
Whatever may hâve been the defects of that machine when applied 
to the costly expérimental work of unhairing seal skins, it is clear to 
us that its gênerai principles were such that a mechanical adaptation 
of them 80 as to successfully deal with the cheap rabbit skins of the 
coney industry was quite as possible as the adaptation of Sutton's 
unused seal unhairing machine to the later industry; and in that 
adaptation we are clearly of opinion the respondents hâve not em- 
bodied the éléments designated in the eighth claim of the Sutton 
patent. The essential and central feature of respondents' construc- 
tion — that around which ail its mechanism centers — is its movable 
stretcher bar. Such a reciprocating stretcher bar, actuated by the 
same gênerai mechanism, was shown in the Lake patent. This re- 
ciprocating movement carried the pelt in the respondents' machine 
from the brush to the shears, and it feeds the pelt forward over the 
stretcher edge as well. Its single reciprocating movement covers ap- 
proximately a quarter révolution of the power shaft. The three sep- 
arate mechanisms of Sutton for moving the brush to the stretcher 
bar, the shears to the same point, and feeding the pelt forward, are, 
so to speak, unified in the respondents' single oscillating motion of 
the stretcher bar, which substantially modifies or efïects ail three. It 
is évident that this is not a mère reversai of parts or principles, mère 
transposition or substitution, but is, in substance, the embodiment of 
a single threefold effective movement in lieu of the work of three 
différent individual mechanisms. But that is not ail. The respond- 
ents hâve found means to unhair pelts by the total omission of the 
stationary card with its teeth and preparatory work, an essential élé- 
ment of Sutton's eighth claim. The fur and hair are neither straight- 
ened, separated, nor subjected to any such preparatory card work in 
the respondents' device. They use a repression bar of the same 
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gênerai type shown in the repressing blade of the Covert patent of 
1884 and the compression plate of the Lake English patent of 1881. 
That the two machines of respondents and complainants both accom- 
plish the same resuit may be conceded, but identity of resuit is not 
the test of infringement. There must in the ordinary patent be 
identity of means and identity of opération as well. Koîcomo Fence 
Co. V. Kitselmans, 103 O. G. 1422, 23 Sup. Ct. 521. In the means 
employed by respondent we find an absence of the spécifie éléments 
of the claim in suit. The respondents hâve no fixed stretcher bar. 
They hâve no means for intermittently feeding the skin over such a 
fixed stretcher bar. They hâve no stationary card above the stretcher 
bar. They hâve no movable separating brush below such stretcher 
bar, and no mechanism whereby a rotâry brush is moved upward 
and forward in front of such stretcher bar. This shows a nonidentity 
of means, and it is fundamental law thàt the nonuse of any spécifie 
élément of a combination claim or its équivalent avoids infringement. 
Water-Meter Co. v. Desper, loi U. S. 332, 25 L,. Ed. 1024 ; Weather- 
head v. Coupe, 147 U. S. 322, 13 Sup. Ct. 312, 37 L. Ed. 188; Wright 
v. Yuengling, 155 U. S. 47, 15 Sup. Ct. i, 39 h. Ed. 64. The différ- 
ence between the fixed stretcher bar and the rotary brush of Sutton 
and the rotary brush and movable stretcher bar of the respondents, 
is not the mère reversai of relations the words indicate. By that 
change the two separate movements of both shears and brush to the 
Sutton stretcher bar and the separate independent mechanical means 
for accomplishing the t\Vo are replaced by the oscillating movement 
of the stretcher bàr. Nor is this ail. The upward and forward move- 
ment of Sutton's brush is not translated or reversed into an upward 
and forward movement of respondents' stretcher bar, but it is sub- 
stantially donc away with in the rocking of the stretcher bar ; and 
that movement also efïects an additional resuit, viz., the fOrward feed- 
ing of the pelt, which in Sutton was done by independent means, 
and which means he makes an élément of his claim. It is therefore 
apparent that the single reciprocating movement of the stretcher bar, 
which in itself was shown years before in the Lake patent, is not a 
mère mechanical transposition or subterfuge, but embodies the use 
of substantially dififerent mechanical principles, movements, and 
means in a'Wholly différent way. When thèse différent principles re- 
suit — as they do in this case — in a double working capacity and 
product, the conclusion that there is a différence between the two 
machines in substance as well as form is apparent. 

We deem it proper to say ihaf the décisions in the Second Circuit 
involving this patent hâve been carefully considered. We do not 
understand that a machine such as is hère in question was involved 
in those cases, or has ever been passed upon. If, however, the con- 
struction there given this claim be so broad as to. cover the respond- 
ents' deyice, we cannot, in view of what we hâve said above, accède 
to such VieViTi ' ■ 

Einding, as we do, that infringement has not been shown, the de- 
cree of the court is reversed, with instructions to dismiss the bill for 
noninfringement, with côsts. 
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WILCOX & GIBBS SEWING MACH. 00. v. SHBRBORNE et al. (two cases). 

(Circuit Court of Appeals, Third Circuit June 29, 1903.) 

Kos. 21, 22. 

1. Patents— Action for Rotalties— Dbfeksb of Adjddged iNVAtroiTT of 
Patent. 

A decree dlsmissing a bill for Infringement of a patent, filed by a 
Ucensee thereunder, where the défenses pleaded were the invalidity of 
the patent and noninfringement, and îhe decree is not based epecifically 
on either, wIU not be construed as an adjudication of the invalidity of 
the patent, which wlll be conclusive to relieve the complainant from 
llability for further royalties under the llcense contract 

8. Kes Judicata— Mattkrs Conclddkd by Jcdqmbnt. 

Where, In an action to recover royalties from a Ucensee under a patent, 
défendant pleaded as a défense that the contract had termlnated by 
reason of the invalidity of the patent reUed on to continue It In force, a 
judgment for plalntifï is conclusive between the parties upon such issue, 
which cannot be ralsed by défendant, and agaln lltlgated in a second 
action to recover royalties subsequently accruing. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 119 Fed. 371. 

Preston K. Erdman, George Tucker Bispham, and Hubert Howson, 
for plaintiflf in error. 

John G. Johnson and Frank P. Prichard, for défendants in error. 

Before ACHESON, Circuit Judge, and BUFFINGTON and 
KIRKPATRICK, District Judges. 

BUFFINGTON, District Judge. Thèse are actions, in which the 
plaintifï below (hère the défendant in error) sued to recover install- 
ments on a contract between the parties dated January 8, 1884, for 
licenses under a number of patents. The facts pertinent thereto are 
fully set forth in a former suit between the same parties, brought 
for earlier installments upon the same contract, reported in 105 Fed. 
970 and 109 Fed. 319, 48 C. C. A. 378. The contract in question, 
which was a modification of a prior agreement between the same 
parties dated April II, 1881, provided that: 

"The rights and obligations of the parties hereto, under the tenus hereof, 
and of so much of the agreement of April 11, 1881, as is hereby adopted and 
made part hereof, shall continue untll the 29th day of August, 1899, or 50 
long thereafter as the sald parties of the second part shall continue to hold 
(for the Joint benefit of the parties hereto) any exclusive llcense rights under 
and by virtue of the hereinabove mentioned llcense agreement with John 
BIgelow, or any renewal thereof or substitute therefor." 

The license agreement with Bigelow referred to provided : 

"Thls agreement, except as hereinbefore provided, shall termlnate with the 
Ilfe of letters patent No. 263,467; or should any other patent or patents be 
obtained on a pending application novr in the TJnited States Patent Office, 
filed June 5, 1879, relating to or coverlng a slmllar subject-matter as said 
patent, viz., trimming in advance of over-edge sewlng, which application 
was made by the sald licensor." 

;îa See Judgment, voL 30, Cent Dlg. § 1133. 
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This former case, the record of which was offered in the présent 
suit as an estoppel in certain respects, was brought to recover royal- 
ties accruing under the contract between August 29, 1899, and De- 
cember i, 1901. It was defended on the ground the contract ter- 
minated August 29, 1899, with the expiration of patent No. 263,467, 
and its life was not extended by virtue of the subsequently issued 
Bigelow patent, No. 341,790, which was alleged to be invalid and void. 
Such défense was specifically embbdied in the pleadings in the allé- 
gation of the défendant : 

1 "That, In vie-w of the State of the art at the time of the alleged invention 
thereof by the patentée, John Bigelow, the matters claimed in patent No. 
341,790 were not patentable inventions, but were mère mechaiiical expé- 
dients requiring no invention, and within the domain of mère judgtnent and 
eklU in the art. That the sald letters patent No. 341,790, mentioned in the 
plaintiB's statemeut, are invalid and void by reason and in view of the prier 
patent No. 263,467, prevlously granted to the same patentée August 29, 1882." 

Upon this action there was a verdict for the plaintiflf therein. The 
présent actions were brought to recover later installments of royalty 
falling due under the same contract from December i, 1901, to July i, 
1902. On their trial there were verdicts for the plaintiff for the 
amounts claimed, subject to the reserved point of law "whether the 
décision of the Circuit Court of Appeals for the Third Circuit in the 
case of Industrial Manufacturing Co. v. Wilcox & Gibbs Sewing Ma- 
chine Company (No. 4, September Term, 1901), relieves the défend- 
ant, under the évidence in this case, from liability to pay to plaintiflf 
ail or any part, and, if so, which part, of said receipts." The case 
therein referred to was one brought by the Wilcox & Gibbs Company, 
the plaintiflE in error, against a third party, charging infringement of 
patent No. 341,790, and the décision referred to was reported at 112 
Fed. 536, 50 C. C. A. 387. It is contended by the Wilcox & Gibbs 
Company that the said patent was adjudged invaUd in that case, but 
its contention was overruled, and judgment entered for the plaintiff 
on the reserved point ; the court saying, in 1 19 Fed. 372, of the dé- 
cision in the Industrial Case, "That it does not appear with certainty 
that it was intended to hâve the efïect which the défendant ascribes 
to it, and for this reason the question reserved must be resolved in 
favor of the plaintiffs." After careful considération, we agrée with 
the court below in holding the decree referred to does not necessarily 
adjudge the patent invalid. True, language is employed, which, taken 
by itself, might indicate that such was the opinion of the court ; but 
it will likewise be noted that other language is used, which shows the 
validity of the patent was not adjudged. This does not involve any 
contradiction of views ôr holding in the opinion of the court, for 
the two statements show the case was treated in two différent aspects, 
and the language must be considered with that fact in mind. The 
court below had in an opinion reported at iio Fed. 210, given the 
claims such broad construction as to include the respondent's device. 
The reasoning of the Circuit Court bf Appeals, 112 Fed. 535, 50 C. 
C. A. 387, in reviewing that case, showed that, if the broad construc- 
tion thus given was adopted, patent No. 341,790 was invalid by reason 
of Bigelow's prjor patent No. 263,467, and, if the patent could be sus- 
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tained, it would be on a construction so narrow that the respondent 
did not infringe. Either of thèse grounds — invalidity or noninfringe- 
ment — warranted a dismissal of the bill, and the dismissing decree 
was gênerai, and not based specifically on either view. Such being 
the case, and it being well recognized that courts are reluctant to de- 
cree patents invalid when a decree can be based on noninfringement, 
it cannot be said that the decree in question adjudged the patent in- 
valid, rather than that there was no infringement. We are, there- 
fore, of opinion the decree ofïered in évidence did not establish the 
contention of the plaintifï in error that the patent had been decreed 
invalid. "If, upon the face of a record, anything is left to conjecture 
as to what was necessarily involved and decided, there is no estoppel 
in it when pleaded, and nothing conclusive in it when offered as évi- 
dence." Russell V. Place, 94 U. S. 606, 24 L. Ed. 214. 

But, apart from this question, we think the entry of the judgment 
on the reserved point was justified by the proof afïorded by the rec- 
ord of the prior suit between the same parties, wherein the pleadings 
show the question of the alleged invalidity of this patent to limit the 
contract was passed upon. In that case the fundamental fact was 
whether the contract was in force. On the détermination of that 
question the right to recover royalties depended. The défendant 
sought, by showing the invalidity of patent No. 341,790, to terminate 
the contract August 29, 1889. That issue having been raised and 
merged in judgment, it is clear that in a suit between the same parties 
for subséquent installments under the same contract the same ques- 
tion cannot be raised and litigated a second time. Indeed, this case 
is akin to Outram v. Morewood, 3 East, 346, where there had been a 
former action of trespass between the same parties for taking coal 
from land. A suit was afterwards brought to recover for a second 
trespass. It was held the défendant was estopped in the second case 
from litigating the title. Lord Ellenborough said: 

"It Is not the recovery, but the matter alleged by the party, and upou 
which the recovery proceeds, which create the estoppel. ïhe recovery, of 
Itself, in an action of trespass, is only a bar to the future recovery of dam- 
ages for the same injury, but an estoppel precludes parties and privies from 
contending to the contrary of that point or matter of fact which, having been 
distinctly put in issue by them, or by those to whom they are privy in estate 
or law, has been, on such issue joined, solemnly found against them." 

Applying the principle of that case to the one in hand, it will be 
seen that the right to recover any of the installments sued for in 
both the former and the présent case dépends on the existence of the 
contract subséquent to August 29, 1899. When, therefore, the exist- 
ence of the contract beyond that date, as afïected in that respect by 
the life of patent No. 341,790, was put in issue in the first case, and 
determined in favor of the plaintifif, it is clear that, when a subséquent 
installment is sued for, while the défendant can make any défense pe- 
culiar or applicable to such later installments, yet on the fundamental 
question of the existence and duration of the contract he is estopped, 
because that matter was in issue and litigated in the prior case. This 
principle was applied in Gardner v. Buckbee, 3 Cow., 120, 15 Am. 
Dec. 256. Two notes were given on the sale of a vessel. The first 
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note was defended against on the ground that the sale was fraudulent» 
the vessel being at the time unseaworthy ; and that, the question 
having been determined in the suit upon the first note, the plaintiff 
was held estopped from contesting the character of the sale in an ac- 
tion on the second note, Thèse cases were cited, and their principle 
approved and applied, in Cromwell v. County of Sac, 94 U. S. 351, 
24 L. Ed. 195. Référence may also be made to Beloit v. Morgan, 
7 Wall. 621, 19 L. Ed. 205, and Aurora City v. West, 7 Wall. 82, 19 
L. Ed. 42; Lumber Company v. Buchtel, loi U. S. 638, 25 L. Ed. 
1073; Wells on Res Adjudicata, § 248; and especially to Johnson 
Company v. Wharton, 152 U. S. 252, 14 Sup. Ct. 608, 38 L. Ed. 429. 
The judgment of the court below is therefore afïirmed. 

KIRKPATRICK, District Judge. I concur in the conclusion 
reached by the court in the above cases, but dissent from so much of 
the opinion as holds that the decree in Industrial Manufacturing 
Company y. Wilcox 8z Gibbs Sewing Machine Company, 112 Fed. 
535» 50 C. C. A. 387, which was ofifered in évidence, did not establish 
the contention of the plaintifï in error that the patent in suit therein 
had been declared invalid. 



EEED MFG. 00. t. SMITH & WINCHESTEH CO. et al. 

(Circuit Court of Appeals, Second Circuit July 1, IWB.) 

No. 146, 

1. Patents— iNFRiNOBMBNT-rCoLLAB Iboning Machine. 

The Shaw patent, No. 608,720, for a coUar turning and Ironing ma- 
chine, adapted to turn and iron tum-down collars in a single opération, 
was not antlclpated, and the machine Is novel and useful, and shows 
patentable Invention. Clalm 1 construed, and held infringed by the ma- 
chine of the Asher patent, No. 627,889. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 

This cause cornes hère upon appeal from an Interlocutory decree of the 
Circuit Court, District of Connecticut. The suit Is for Infrlngement of 
United States letters patent No. 608,720, August 9, 1898, to William C. 
Shaw for coUar turning and ironing machine. The court held the flrst clalm 
of the patent to be valid, found infrlngement, and decreed Injunction and 
accounting. When the suit was begun an order for injunction pendente lite 
was granted. 103 Fed. 796. Upon appeal to this court we held that it was 
"manlfest that there Is presented a substantial question as to infringement, 
which can be settled only upon construction of the patent, and that requires 
a présentation of the state of the art, and a history of the Invention in the 
Patent Office. The case would seem to be one in which preliminary in- 
junction should not be grahted without proof of prior adjudication." lOT 
Fed. 719, 46 C. C. A. 601. 

J. P. Bartlett, for appellants, 
Hugh C. Lord, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 
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LACOMBE, Circuit Judge. The spécification states that the in- 
vention 

— "Relates to improvements In coUar turning and Itonlng machines, and em- 
bodies meclianism for turning the roUs of tum-down collars, and for tumlng 
the tips and flnishlng the edge of stand-up collars; and it consists, sub- 
stantlally, of a vertical semicircular plate, over which the collars are tumed, 
and grooved sad-irons adapted to move in the arcs of clrcles over said semi- 
circular plate for ironing the turns of the collars thereon. Ileating devlces 
are also provided upon which the sad-irons rest when not in use. * * * 
From the rear of a base plate there rise two hoUow upright standards, each 
provided tvlth a heating-plate at the top thereof . In each of thèse standards 
there is a gas-bumer, the flame from which implnges against the under 
side of the heating-plate. Centrally upon the base is secured an upright 
post, to which is secured by suitable arms a vertical semicircular plate, over 
the upper edge of which a coUar or collar-tip may be turned. To the top 
of this post are pivoted two arms, having operating handles thereon, each 
of which arms is provided with a sad-iron, which when not in use normally 
rests upon a heating-plate. Thèse sad-irons are each provided with a groove, 
adapted to fit over the upper edge of the vertical plate, and be swung around 
thereon by means of the operating handles, one only of the sad-irons being 
used at a time, the other meanwhile resting on its heating-plate, so that 
there is always a bot iron ready for use. * * * In the opération of iron- 
ing a tum-down collar after it bas been Ironed flat in the usual manner, 
it is dampened on the Une upon which it is to be turned, and then turned 
over the edge of the semicircular plate. The operator then passes one of 
the grooved sad-irons back and forth over the edge of the turn in the collar 
upon the edge of the plate until it is ironed dry." 

The patent contains four claims, of which the first only is declared 
upon. It reads as folio ws : 

"(1) In a collar turning and ironing machine, the combination of a curved 
flange-shaped former, over which the collar is folded and curved into proper 
shape for wear, a grooved iron arranged opposite the former, and means 
for moving the grooved iron into engagement with the former, and for mov- 
ing one of said parts upon the other, substantially as set forth." 

It is Gontended by défendants that the claim is void for lack of pat- 
entable novelty. The utmost that défendants' proof establishes is 
summarized on the last page of their brief : "It was a very commoif 
thing to turn down and iron turn-down collars by machinery, and ta 
set the curve into the collar by machinery." No machine, however, 
performing both thèse functions in a single opération is shown, nor 
is there any showing the combination of the patent. The device of 
Wiles and Adams patent (173,006) is for ironing collars flat only; 
in Wiles (258,334) there is notliing which bears on the edge which is 
turned over so as to iron and finish that as complainant does; Cum- 
mings (483,139 and 509,514) show a former or shaper only, not a 
flanged former over which the collar can be turned down and ironed; 
Burgess (557,766) turns the collar, but has not a curved former 
adapted to shape it to the neck of the wearer. It seems to be con- 
ceded that the devices which corne closest to that of the patent are 
those of the German patent to Mindt (24,731) and the United States 
patent to Ryder (287,865). The Mindt patent is obscurely expressed, 
and it is not easy, to make out just what his device is. It was held 
in the Circuit Court, on appHcation for preliminary injunction, that: 
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"FIgi 6;0f the Mlndt patent shows a 'saddle-shaped' mold, wliose ridges 
lay themselves Into the dépression of a heated Ironlng relier. It Is clear from 
the Mlndt spécification that It Is net, as constructed, deslgned to perfonn the 
f unctlon of the machine of the patent In suit. It is not clear that its scope 
was not merely to iron the band and the face of the collar. The spécification 
States that It is 'not désirable to iron both parts of the coUar at the same 
time.' Nor is It clear that thls machine was not merely designed to Iron 
new collars for the œarket, and not to fit laundered coUars to the neck. The 
Mlndt patent Issued 15 years ago; the patent In suit appears to be a marked 
Improvement thereon." 

We concur in this statement ; Mindt effects the preliminary ironing: 
of the collar, not the shaping and ironing of the fold. The Ryder 
patent (287,865) is not foUnd in the record. Appellants hâve repro- 
duced Fig. i of the drawings in their brief. It shows a machine de- 
signed to curl and set hat-brims, and belongs to a différent art. 

The machine of the patent is certainly novel and useful, and we find 
nothing in the record which would warrant a finding that it is devoid 
of patentable invention. 

The main contention of respondents is that their device does not 
infringe. That device is shown in a patent to William J. Asher, 
No. 627,889, June 27, 1899. Asher was in interférence with Shaw,. 
and with six others, as to the issue presented by this first claim,. 
priority being found in Shaw. The défendants' device, as described 
in the Asher patent 

— "Cîonslsts In a cylindrlcal former, over the edge of whlch the collar is ap- 
pUed and held by hand, and the cyllnder Is mounted upon a shaft or axis,, 
so as to be turned around to move the collar while In contact with an Iron 
that Is pressed upon the fold thereof, and the pressure of the Iron Is applied 
by the foot, so that the hands are entlrely at llberty to manlpulate the col- 
lar. • * • The surfaces and upper edge [of the cylindrlcal former] are 
smooth, and adapted to recelve upon them the fold of the collar, so as to 
support such fold whlle being Ironed, and thls cyllnder, tumlng freely upon 
Its axis, can be moved with the collar while presentlng the same to the action 
of the iron. • * • The former need not be a complète cyllnder, * • • 
but it is préférable to make It cylindrlcal, In order that the collar may be 
placed upon any portion of It; but, under any clrcumstances, the former, 
being pivoted, can be turned around, carryîng with it the collar to be shaped 
or Ironed, and the attendant is enabled to place the collar upon the former,, 
and to manlpulate the same with both hands." 

The iron is "adapted to press upon the fold or edge of the collar as 
such collar is presented Upon the cylindrlcal former." It is "prefer- 
ably" in two parts, to allow for différent thicknesses of material. 
Whén adjusted, the two parts présent a substantial duplicate of the 
grooved sad-iron of complainant. A treadle and certain Connecting 
parts are the means whereby the iron is brought down into engage- 
ment with the former and lifted up out of engagement therewith. 

The défendants contend that this Asher device does not infringe 
(i) because it has no grooved iron arranged opposite the former ;. 
(2) because it has no "means" with that "duality of function which 
the claim requires," to wit> "means for moving the grooved iron inta 
engagement with the former, and for moving one of said parts upon 
the other" ; (3) because it has no "means for moving one of said parts- 
[the 'former' and the 'grooved iron'] upon the other." 
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As to the first of thèse propositions, défendants contend that the 
Word "opposite" must be considered as meaning that the grooved 
iron is not normally in the same part of the circle through which it 
swings as is the flanged forming-plate, but that it is in a différent 
part of the circle — an opposite part of the circle. The word "op- 
posite" does not occur nor is its meaning suggested in the spécifica- 
tion. There is nothing to require a construction which would confine 
"opposition" to différent positions in a horizontal plane, and if so con- 
fined the language of the claim would not be quite accurate, because 
when at rest the grooved iron is not "opposite," but "nearly opposite," 
the position in which it does its work. Complainant shows how the 
language of the claim was evolved from that used in one of the inter- 
fering applications, and that Asher on the interférence accepted it as 
fairly covering the positions of his heated iron. But it will not be 
necessary to consume any time in giving a history of the interférence. 
The natural and plain interprétation of the word is one to be based 
upon the functions of the parts which are brought into and out of en- 
gagement. This is well expressed by complainant's expert: 

"It means that the grooved Iron and the upper edge of the former are op- 
posite In the sensé that one presses in one direction upon the coUar and the 
other sustalns the eollar against such pressure. The opposition of the two 
éléments Is the same opposition which is found in the ordinary opération of 
hand Ironlng, where the iron and the ironing-board are opposite in the sensé 
that the iron Is pressed downward upon the articles belng ironed, and this 
downward pressure is opposed by the Ironing-board. Such opposite éléments 
are necessary to the opération of ironing." 

When this patent was hère upon the former appeal it was noted 
that: 

"The claim sued on may be interpreted as containing either three or four 
éléments. Complainant contends that it covers (1) the former, (2) the grooved 
iron, (3) means for moving the grooved iron into engagement with the 
former, and (4) means for moving one of said parts upon the other. De- 
fendant contends that it covers (1) and (2) as above, and (3) means for mov- 
ing the grooved iron into engagement with the former, and for moving one 
of said parts upon the other." 

And we suggested that a history of the invention in the Patent 
Office would be helpful to a décision of the question. That history 
is set forth in the record. The phraseology of the claim was formu- 
lated in the Patent Office. It was based upon claims in an applica- 
tion by one Farina, who was one of the eight applicants in interfér- 
ence. The Farina device, like the Asher device, had distinct ele- 
mentary parts for performing the two functions. It is manifest that 
the Patent Office did not understand the language of the claim as 
restricted to a single "means" with a dual function; nor did Asher, 
for he accepted the Patent Office formulation of the claim and took 
testimony in the interférence proceeding. Moreover, the concluding 
words of the claim indicate that it is not so restricted. Had it read, 
"and means for moving the grooved iron into engagement with the 
former and for further moving said iron thereon," there would be 
force in défendants' suggestion. But the claim provides that after the 
two parts are brought into engagement the iron may be moved over 
123 F.-56 
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the former, or the former moved-under ^he iron. The. means which 
brings the parts into engagement is,necessarily, by thè language of 
the daim, means acting upon the iron. If, after engagement is ef- 
fected, the iron is to be stationary while the former, moves^ the meàns 
for moving must be "means" acting upon the former and not upon 
the iron. We are clearly of the opinion that the daim contains four 
déments. This disposes of the second proposition (supra) against 
infringement. 

The only remaining question is whether défendants' device has 
means "for moving one of said parts upon the other." When en- 
gagement has been efifected by operating the treadle, and thus bring- 
ing down the iron upon the former, the operator takés hold of the 
circular former with his hands, grasping a part of it not required for 
the ironing process, and moves it under the iron. Défendants' argu- 
ment is that the use of the human hand is not an équivalent of an 
élément of a machine; but they overlook the fact that it is not the 
human hand alone that efïects the particular movement desired. If 
the former were free in space, as à common iron is when used on an 
ironing-board, there would be no "nieans," within the language of the 
claim. But it is not free ; mechanism so controls it that it moves 
in just the way required, and the hand merely appUes the power, as the 
foot does when engagement is efifected in défendants' .machine. The 
mechanical means for moving after enga;gement is efifected are sub- 
stantially identical in both devices. In the complainant's the mov- 
able iron is affixed at the extremity of a rigid arm, which is pivoted 
to an upright so that it can swing in a horizontal plane, when an 
impulse to move is imparted by the hand. That impulse is imparted 
through a handle, butit might be giyen equally without the handle, 
the rigid arm', or, even the iroii itself,' being graspedj Bilt that would 
be inconvénient, for the iron is the heated member of the combina- 
tion. Itl défendants' device (in which the iron, once in engagement, 
is stationary) the movable citçulaf flaiige is afSxed at the extremity 
of four rigid arms, which are pivoted to an upright, so that they can 
swing in a horizontal plane (carrying the flange with them), when an 
impulse to move is imparted by theihahd. 

We are entirely satisfied that défendants' device infringes the fîrst 
claim of the patent. 

Decree of Circuit Court aflârmed, with costs. 



KELLEÎ BROS, & SPIELMAN v. DIAMOND DRILL & MACHINE 00. 
(Circuit Court of Appeals, Third Circuit June 29, 1903.) 

Nd..l2. 

1. Patènïs— Infringement— CoiL Claspb fob Fastening Bbi.ts. 

The Jackson patent, No., 433,791, for a cpU clasp for fastening belts, 
etc., claim 7, congtrued, and held not limlted to a construction In which 
the strips fôrmed by the ènds ot edges of thé belt or material withîn the 
coils overlap or abut each other so as to form a complète closure, and 
as so construed Aeîfllnfrlnged. 
Acheson, Circuit Judge, dissenting. 
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Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 120 Fed. 282. 

The following are the figures referred to in the opinion: 
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Horace Pettît, for appellaiits. 
Wm. C. Strawbridge, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

BUFFINGTON, District Judge. In the court below the Diamond 
Drill & Machine Company, assignée of patent No. 433,791, for a coil 
clasp, granted to Calvin Jackson, August 5, 1890, brought suit against 
Kelley Bros. & Spielman charging infringement of its seventh claim, 
and from a decree adjudging infringement thereof the respondents 
took the présent appeal. The particular application of the coil clasp 
hère involved is to leather and other belting used in transmitting 
power in machinery. Prior to the patent in suit, connection between 
the ends of leather belting was generally made by interlacing them 
together by a rawhide lacer passed through holes at either belt end, 
or by skiving such ends and gluing them. Jackson's device consisted 
of piercing the ends of the belt by a séries of equidistant holes. 
Through those at one end was passed a spiral right-handed metallic 
screw, and a like left-handed one through the holes in the other end. 
The two coils were then intermeshed, and through the opening form- 
ed thereby a pin was passed which locked or clasped the two coils 
together. This coil clasp formed a flexible metallic joint or hinge, 
and it was easy to connect or disconnect the ends by inserting or 
withdrawing the pin. The joint formed an even running surface, and 
this reduced the vibration of boxes and shafting. The utility and 
value of the device were fully shown by the proofs. We concur in 
the conclusion reached by thé court below tliat Jackson's patent was 
valid, and address ourselves simply to a présent discussion of the ques- 
tion of infringement. It turns on the construction to be given the 
term, "whereby strips are formed within each coil," found in the sev- 
enth claim, which is for "the combination, with the belt, bag, or other 
article having ends or edges to be connected, said edges each having 
a row of apertures, of individual spiral coils extending through said 
apertures, whereby strips are formed within each coil, and a rod to 
be passed through and removed from the space formed by the over- 
lapping portions of the said coils, substantially as set forth." An 
examination of the spécifications and drawings shows the patentée 
contemplated the use of his coil clasp for two purposes — the one was 
to efïect a complète closure, as in the case of a bag or other ré- 
ceptacle ; the other to form a union or connection, as of the ends of 
a belt. To secure the former, he made the edges of the material 
to either overlap or abut ; to obtain the latter, it sufficed to simply 
unité or link the edges. He showed closure by overlapping m figure 
3, by abutting in figures 6 and 7, and by linking in figures 4 and 5. 
The spécification of the invention begins by detailed référence to the 
drawings. Figures i in side élévation, and 3 in transverse section, 
show a complète closure by overlapping of ends; figures 6 in side 
élévation, and 7 in transverse section, a complète closure by abutting 
ends; while figures 4 in side élévation, and 5 in transverse section, 
show connection or union by simply linking the ends; and open 
longitudinal interstices are clearly defined in the device shown in 
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figure 4. The two modes, viz., closure and simple connection, are by 
référence to figures 3 and 5, respectively, pointed eut in the spécifica- 
tion, where the patentée says: 

"In some cases I allow the edge of the beit or other material to which the 
clasp Is applled to project some distance Into the spiral, so that It may over- 
lap the adjoinlng spiral when the clasp Is united, as shown In figure 3. In 
other cases I allow the adjoinlng edges of the leather of fabric to lie In the 
same plane, as showii in figure 5, when the Connecting wire, C, wlU also be 
Inserted In the two spirals, so as to lie in the same plane with the leather 
or fabric united." 

In view (jf thèse différent constructions, it seems to us that the 
combination of the seventh claim should not be restricted or Hmited 
to one in which the strips formed by the end or edges within the 
coil necessarily overlap or abut each other. True, the coils are de- 
scribed as overlapping, but there is no such expressed limitation of 
the strips. There is likewise no expressed purpose of closure in this 
claim, as. for example, is the case in the sixth claim, "whereby the 
space within the coils will be practically closed, and a tight joint 
formed," and the eighth, "whereby when the coils are pressed lat- 
terly together, and the rod inserted, the edges of the said strips will 
be held together to close the mouth of the bag." In the seventh 
claim the only expressed purpose is, "ends or edges to be connected." 
In view, therefore, of the explicit language in other claims where 
closure occurred, and of the disclosure in the spécification of a form 
of simple connection where nonoverlapping and nonabutting strips 
were shown, and closure could not be thereby effected, we think the 
limitation of overlapping or abutting should not be imposed on the 
strips in this claim. It is true in the spécification we find this lan- 
guage : 

"By having the holes, a, a proper distance from the edges cf the fabric, A, 
a strîp of leather or other fabric will be formed within each coil. Thèse 
strips are very important, as they make the clasp tlght, so that, when ap- 
plled to a bag or other réceptacle, a complète closure thereof may be effected, 
as will be seen in Flg. 7. In Fig. 3 the strips occupy the concavo-convex 
spaces formed by the two séries of coils, while the rod occupies the central 
space formed by the overlapped portions of the coils, and thus a tight and 
firm joint is formed by the roa forcing the colis agalnst the opposite strips." 

But it seems to us that this language, by its very référence to the 
spécifie forms illustrated in Figs. 3 and 7, and to a single object, 
"when appHed to a bag or other réceptacle," shows that it was not 
intended to apply to other constructions disclosed by the spécifications, 
and especially to those wherein closure was not designed, and could 
not be applied in that a belt was not a "bag or other réceptacle." 
Nor is there anything in the file wrapper necessîtating imposition 
of any limitation upon the term "strip." The use of that word in 
the amended claim was not at the suggestion of the office or to avoid 
any référence. It seems to hâve been employed as a term of descrip^ 
tion by the patentée himself. Moreover, it will be seen that the ap- 
plicant's référence to strips in his office letter, viz., "applicant has 
found that by forming a séries of apertures in the meeting edges of 
the parts to be fastened, and placing said apertures a greater or less 
distance from the said edge, that they may be made to abut, as in 
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Fig. 7, overiapi as in Fig. '3, or be in the same plane, as in Fig. 5." 
The three alternative forms in hîs, original figures were ail insisted 
upon, for figure 5 was, as we hâve seen, a transverse section of figure 
4, which <J,istinctly shows nonclosure. It will therefore appear that 
the subséquent amendment, the language of which we hâve quoted 
above as to the importance of the strips, cannot be read as applied 
to ail three forms, but refers bnly to the use of them in the two con- 
structions embddying overlapping and abutting. In view, too, of 
the examiner's comment that "the word 'strips,' as used in the sixth 
and seventh claims, fails to clearly define the construction referred to," 
the subséquent allowance of that claim in that form would indicate that 
no more spécifie définition or limitation of that term was required. 
In the absence, then, from the seventh claim, of any other limitation 
of the strips ;by width or function than that they "are formed within 
each coil," -vfe do not feel justified in asserting one by construction. 
So interpreting i:he daim, we are of opinion the court below rightly 
adjudged thé respondent's device infringed. Its decree will be affirm- 
ed, and this appeal dismissed, at the appellants' cost. 

ACHESÔN, Circuit Judge. I dissent from the conclusion reached 
by the majOrity of the court. The invention in question was very far 
from being a primary one. In view of the prior patents, the défense 
of anticipation can be avoided only by confining the claims within the 
very narrow limits. The patent, confessedly, is for spécial forms of 
construction. "My invention," says the patentée, "consista in the con- 
struction and arrangement of parts hereinafter described and claimed." 
The declared object of the invention is to "provide a simple, cheap, 
and efficient clasp for mail bags, boots and shoes, gloves, trunks, 
valises, and traveling bags, grain bags, corsets, belts, and for similar 
uses." Manifestly, the word "belts," as hère employed, was intended 
to mean belts worn about the person. There is nothing in the patent 
to indicate that power belting was in the mind of the inventor. The 
claim which the appellants are held to hâve infringed is as follows : 

"(7) The eomblnatlon, wlth the belt, bag, or other article having ends or 
edges to be connected, said edges eadh having a row of apertures, of indi- 
vldual spiral coils extending through sald apertures, whereby strips are 
formed within each coil, and a rod to be passed through and removed from 
the space formed by the overlapping portions of the said coils, substantially 
as set forth." 

This is the only claim containing the language, "whereby strips are 
formed within each coil," and the concluding words of the claim, "sub- 
stantially as set forth," for the true understanding of the claim carry 
us back to the anrendment simultaneously inserted in the spécification, 
to wit : 

"By having the holes, a, a proper distance from the edges of the fabric, A, 
a Btrip of leather or other fabric will be formed within each coll. Thèse strips 
are very important, as they make thie clasp tight, so that when applied to 
a bag or other réceptacle a complète closure thereof may be efCected, as will 
be seen in figure 7. In figure -3 the strips occupy the concavo-convex spaces 
formed by the two séries of coils, whlle the rod occupies the central space 
formed by the overlapping portions of the coils, and thus a tight and firm 
Joint is formed by the rod forcing the coils against the opposite strips." 
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The letter of the applicatifs solicitors transmitting the above amend- 
ment, in order to meet a référence to a prior patent which the office 
had cited against the applicant, stated : 

"Purther than this, applicant bas strips wlthln each coll which, In con- 
nection with the rod, effectually close the mouth of the bag, and nothing of 
the kind Is even hinted at in the patent" 

Again, there were two prior sets of claims which were rejected by 
the office on earlier patents and were canceled by the applicant. 
Claim No. 3 of the iîrst set was as foUows: 

"(3) The combination, with perforated leather or a fabric, of two spiral 
coils inserted in the edges of the leather or fabric, and a connector adapted 
to be inserted in the coils, substantially as described." 

Claim No. 4 of the second set was as follows : 

"(4) The combination, with the edges of the article, each having a row of 
apertures, of a separable fastening formed of separate and independent 
spiral coils screwed through the apertures of both séries, and adapted to be 
pressed laterally together throughout their lengths to overlap their coils, ancl 
form a central space to recelve the removable connector, substantially as set 
forth." 

Now, the construction which the court below gave to claim 7, hère 
in question, makes it fuUy as comprehensive as either of the two re- 
jected and canceled claims above quoted. It cannot be that such a 
resuit was intended by the office or the applicant. No construction 
having such efïect is admissible. 

Having regard to the prior art, the proceedings in the Patent Office, 
and the terms of the spécification, I am of opinion that the proper légal 
construction of the seventh claim requires the présence of strips of 
sufficient width to "make the clasp tight," so as to secure "complète 
closure" or a "tight" joint, as illustrated by figures 3 and 7. Unless 
so limited, the claim, in my judgment, clearly is invahd for lack of 
novelty. 

The appellants' belt fastener comprises two flattened coils of wire 
attached to the ends of the belt, and intermeshed and connected by a 
transverse wire. This construction does not form a tight joint, or 
admit of a complète closure of the space between the belt ends. It 
therefore does not, I think, embody the structure set out in the patent 
and defined in the seventh claim thereof. I would sustain the défense 
of noninfringement, and reverse the decree of the Circuit Court. 
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McNflCHAEL & WILDMAÎSf M^G. CO. v. RUTH et aL 

(Circuit Court, E. D. Pennsylvania. July 1, 1903.) 

^ ,, , , .No. 48.: 

1. Patents— Infeingemekt—Knitting MAbniNE. 

The McMlchael & WUdman patent, No. 500,151, for an automatlc rib- 
knlttlng tnacbinè, Is entltled only to à narrow construction in view of 
tlie State bf the prior art, and a narrow range of équivalents. As so 
coDstrued, daims 1 and 2 héld not infringed. 

In Equity. Sujt for infringement of letters patent No. 500,151, for 
a rib-knitting machine, granted June 27, 1893, to Abner McMichael 
and Frank B. Wildman. On final hearing. 

Ernest Howard Hunter, for complainant. 
Joseph C. Fraley, for respondents, 

J. B. McPHERSON, District Judge. The patent in controversy 
is No. 500,151, granted June 27, 1893, for improvements in automatic 
rib-knitting machines. At that time the art to which the invention 
belongs had come to bè highly developed, and it is not contended 
that the novelty of the patent extends beyond certain détails in a par- 
ticular part of the mechanism. The following quotation from the 
brief of défendants' counsel describes the gênerai type of machine with 
which the présent suit is concerned : ; 

"Automatic rib-knitting machines of preclsely the same gênerai character 
and construction are admittedly old and well known. 

"Thèse old machines employ two sets of knltting needles; one set being 
mounted la a vertical cylinder, so as to knit an ordinary tubular web, whilst 
the other set of needles is radially mounted In a flat dise, arranged hori- 
ssontally at the upper ends of the cylinder needles. The vertical needles move 
up and down, and the horizontal needles move radially in and out towards 
the vertical needles, so that both sets of needles form loops In the same fabrlc. 

"The flat dise in which the horizontal needles are mounted Is called the 
'dlal,' and thèse needles are referred to as 'dlal needles.' 

"In the type of machines now under considération, both the needle 
cylinder and the dial are statlonary, the needles in each case being actuated 
by rotatlng cams, properly mounted with relation to the cylinder and the 
dlal respectlvely. At times it is désirable to change the length of throw of 
the dlal needles In order to vary the length of the loops which they fonu; 
and at other tlmes it Is désirable to throw the dlal needles out of action 
altogether. For this purpose, a portion of the 'dial cam,' or rotary cam, 
which opérâtes the dial needles, has long been movable and pivoted, so that 
It can be turned outwards or Inwards, to give a greater or less throw to the 
needles, or to pass them by without shifting them at ail. This movement 
of the pivoted portion of the dlal cam has been affected by varions devices, 
and, in order that the machine shaU be automatic, pattern mechanism has 
been provlded to control the movement, actuating at predetermined intervais. 

"Long prior to the date of the Invention In controversy, machines con- 
structed as just described were in extended and successful use, and patents 
had been granted for varions klnds of mechanism to actuate the movable 
part of the dial cam Inwards or outwards, and for varions pattern mechanisms 
to control Its movements." 

The iraprovement involved in the présent suit refers (in the words 
of counsel for complainant) to "the intermediate power-transmitting 
devices, by which the movements imparted by the pattern mechanism 
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are transmitted to the cams for controUing the horizontal or dial 
needles to produce, when desired, welts and loose courses." Welts 
and loose courses are thus described: 

"When the needles are operated noimally to take and shed a loop with 
each reciprocation a plain ribbed fabric is produced. If one set of needles, 
as the dial needles, are retracted— 1. e., not projected far enongh to shed the 
loops — while the other or vertical needles are operating normally, and this 
opération is continued for two or more courses before the normal opération 
of the radial needles is resumed, there will be formed a slight fold or pro- 
tubérance on the face of the fabric, which Is commonly called a 'welt' 

"So, if the needles of elther set, after taking the loops, are retracted or 
drawn în to a greater extent than is required for ordinary knitting, they 
will form longer loops and produce a more loosely knitted fabric. A row of 
thèse long loops is known in the art as a 'loose course.' 

"Thèse variations in the extent of movement of the needles are produced 
by ehanging the positions of the needle-operating cams, and thèse changea 
in the positions of the cams are produced by pattern mechanism through 
suitable intermediate power-transmitting devices. As thèse changes take 
place automatically, under the control of the pattern mechanism, the machines 
are 'automatic,' so far as the variations in knitting are concerned." 

The first two claims of the patent, which alone are involved, are 
as follows : 

"(1) In a knitting machine, the combination of a stationary dial carrying 
the needles, a rotary cam for operating said needles and having one portion 
thereof movable for the purpose of varying thei amount of reciprocation of 
the needles, a crank shaft rotating v^ith said movable part of said cam, 
rotatable supports for the cam, and crank shaft connections between said 
cam and the crank of the crank shaft, whereby the latter moves the former, a 
second shaft geared to the flrst mentioned shaft and adapted to rotate simul- 
taneously in an opposite direction, arms secured to the respective shafts at 
différent élévations so that when one is thrown in the other is thrown out, 
pattern mechanism, and projecting parts moved by the pattern mechanism 
for bringing said parts into the path of either of the arms for operating said 
arms respectively at différent times. 

"(2) In a knitting machine, the combination of a stationary dial carrying 
the needles, a rotary cam plate having a cam for operating said needles of 
the dial and having one portion of the cam movable for the purpose of 
varying the amount of reciprocation of the needles, a crank shaft rotating 
with said movable part of said cam, a rotating support for the cam plate, 
a connection between said cam and crank of the crank shaft, whereby the 
latter moves the former, a second shaft mechanically connected to the first 
mentioned shaft and adapted to rotate simultaneously in an opposite direc- 
tion, arms or projections secured to the respective shafts at différent éléva- 
tions, so that when one is thrown in the other is thrown out, pattern 
mechanism, and projecting parts moved by the pattern mechanism for bring- 
ing said parts into the path of either of the arms for operating said arms 
respectively at différent times, and a removable ring pièce adapted to rotate 
with the cam and carry the said shafts." 

It is conceded that thèse claims are substantially identical. In claim 

1 the shaft (J) is said to be "geared" to the shaft (H), while in claim 

2 it is said to be "mechanically connected." In claim 2, the rotatable 
support for the crank shaft spoken of in claim i is referred to as the 
"removable ring pièce," and the support for the cam is called "a 
rotary cam plate." The éléments of the claims are thus enumerated 
by complainant's counsel, who refers also to the drawings accompany- 
ing the spécification : 

"(1) 'The stationary dial carrying the needles' — this is the horizontal 
needle dial, B; (2) the 'rotary cam for operating said needles and having one 
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portion, thei:eo?,inoTftbIe for the purpose of varylng the amount of reciproca- 
tibn of the .ûeédleB'— the cam XQ, of whlch the portion Q Is movahle for the 
purposé desdrllied; (3) 'a crank shaft rotatlhg with sald movable part of sald 
cam' — the erank shaft H, which, being carrled by the ring E, rotâtes with 
the cam Q, wbjich is carrled by the cam plate, P, connected with the cam 
ring F, througt the uprights G, G; (4) 'rotatable supports for the cam and 
crank shaffr-t^ç cam plate, P, and ring çasing, EE; (5) 'connections between 
said cam and crank, of the crank shaft, whereby the latter ïrioves the former' 
— the link, O, Connecting the crank, h, of the crank shaft. H, with the cam 
Q; (6) 'a seconjl shàft geared to the first-mentioned shaft, and adapted to 
rotate simultaneously in the opposite direction' — the shaft, J, geared or 
'mechanically connected' with the crank shaft by the segmentai gears, 1, i; 
(7) 'arms seçured to the respective shafts at difCerent élévations, so that 
when one is thrown In the other is thrown ont* — the arms I, K; (8) 'pattera 
mechanism'— the pattem wheel S^, and the rock shaft Ss, and levers gs. S*, 
(9) 'and projccting parts moved by the pattern mechanism for bringing 
said parts into the path of elther of the arms for operating said arms 
respectively at différent times'— the dise, S, on the shaft, s. 

"In claim 2, élément 4 — 'rotatable supports for the cam and crank shaft' — 
Is divided up intolts two parts: 'the rotary cam plate having a cam for 
operating the needles' (the plate P) 'and a removable ring pièce adapted to 
rotate with the cam, and carrying the shafts' (the removable ring casing B). 

"While the flrst, second, ,f ohrth, eighth, and ninth éléments are, of course, 
necessary to make an operative knitting machine, they are simply usual 
and necessary parts of a machine of this kind. It is, however, in the combi- 
nation of the thlrd, flfth, sixth, and seventh éléments that the novelty and 
merit of the invention réside. Thèse éléments^ — the crank shaft H, having 
Its crank, h, connected with the removable cam by the link O; the second 
shaft, J, 'gearpd' or 'mechanically connected' with the crank shaft; and the 
arlns I, K, on the shafts H, J, respectively — constitute the power-transmit- 
ting devices for tfansmitting motloh f rom the pattem mechanism to the 
cam to render the machine 'automatic' " 

The object of the invention, as set forth in the spécification, is: 

"To provide automatic mechanism to confol the action of the machine 
under the influence of a pattern-governing mechanism, to insure the proper 
formation of loops In the fabrie for maklng welts and loose courses." 

Much testimony was takenupon two questions that I do not find it 
necessary to décide, namely, whether, in view of the prior art, the com- 
plainant's machine exhibits patentable novelty; and whether one 
Lewis Jones, who is not joined as a party complainant, is the owner of 
a one-third interest in the patent. It seems to me that the case must 
be decided against the complainant on the question of infringement, 
and therefore that no othéf question demands attention. Manifestly, 
the patent is to be narrowly construed, and I think has little claim to 
the benefit of the doctrine bi équivalents. The précise point at issue 
between the parties appears in the following question and answer from 
the cross-examination of défendants' expert: 

"114. If the court should be of opinion that the connection between the 
rock shaft and the second shaft in defendant's machine is a geared connec- 
tion, this partlcular combination of éléments [i. e., the combinatlon descrlbed 
in complainant's patent] is found in defendant's machine? 

"Ans. With the assumption : made In the présent question that the plu 
and Slot connection foijnd In défendants' machine is identical with the geared 
connection ref erred to in the patent in suit, the combination of éléments 
speciiled may be found in défendants' machiûe." 

In view of this definite statement, a detailed description of the de- 
fendants' machine is not necessary. It has a pin and slot connection be- 



AMEKICAN PNEUMATIC T. CO. V. PHILADELPIIIA PXEUMATIC T. CO. 891 

tween the shafts, instead of the connection described in the claims of 
the patent ; and, considering the prior art, I am of opinion that the 
complainant cannot successfully assert that the device employed by the 
défendants infringes the patent in suit. . It seems to me that the charge 
of infringement cannot be better answered than in the words of de- 
fendants' counsel : 

"If it be open to the patentées to substitute for the actuating mechanism 
of the crank shaft a well-known device used for an anaiogous purpose, it is 
equally open to anotlier manufacturer to employ another old device in this 
connection, without tribute to the patent. 

"The characteristic of the complainant's machine is that it employs gears 
as the connection between the crank shaft and the second shaft, whilst the 
défendants do not employ gears. The patentées hâve taken from the old 
art the two projeeting arms and gears of the Pepper patent, No. 263,720, 
and the défendants, with an equal right to draw upou the old art, hâve taken 
the pin and slot connection of the Heginbotham patent, No. 286,003. 

"Viewed in one aspect, thèse devices may be considered as known mochan- 
ical substitutes for one another, but in this aspect the patent itself is void, 
because the geared arms, which it employs as the actuating mechanism of 
the crank shaft, were équivalents or known substitutes for the barrel and 
slot mechanism of the Stewart patent. 

"Hence the complainant's case Is not advanced by an attempt to treat the 
pin and slot connection as an équivalent of the gears. 

"It is not a gear, and It differs from a gear in certain material features. 
In a gear there is necessarily a plurality of teeth which successively engage 
and disengage one another, producing what the claims of the patent term a 
'simultaneous movement,' that is to say, the gears travel with the same peri- 
pheral speed. In the pin and slot connection, which characterizes defend- 
ant's device (and which, in itself, is an old mechanism in this particular 
class of machines), there are no teeth, the pin is never disengaged, and it 
essentially has an endwise movement in the slot, which causes one shaft to 
move at a différent speed from the other, instead of simultaneously. 

"Incidentally it may be stated that the dial cam of défendants' machine 
Is wholly différent from the dial cam in the patent, and neither can per- 
form the other's work." 

I think this argument is sound, and agrée with the necessary con- 
clusion therefrom that the bill must be dismissed, with costs. 



AMERICAN PNEUMATIC TOOL CO. et al. v. PHILADELPHIA 
PNEUMATIC TOOL CO. et al. 

(Circuit Court, 8. D. New York. July 23, 1903.) 

No. 7,760. 
1. Patents— Inpringbmbnt. 

Where defendant's alleged infringing article îs constructed in accord- 
ance with a later patent, there is an equal presumption of patentability 
in favor of each patent. 
S. Same. 

Noninterchangeability of the parts of two machines tends strongly to 
négative infringement. 
8. Bamk— Pnuematio Drillinq Tools. 

The Bâtes patent, No. 364,081, for a pneumatic drilling tool (claim 3), 
Is not for a pioneer invention, and is entitled to only a narrow construc- 
tion, in view of the prIor art. As so construed, It Is not infringed by the 
tool of the Keller patent. No. 647,415. 

î 1. See Patents, vol. 38, Cent. Dig. §35. 
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In Equity. Suit for infririgement of letters patent No. 364,081, for 
a pneumatic drilling tool, granted to A. J. Bâtes May 31, 1887. On 
final hearing. 

Kerr, Page & Cooper, for complainants. 

Walter S. McCorkle (É. Hayward Fairbanks and Hector T. Fenton, 
of counsel), for défendants. 

HAZEL, District Judge. This is a suit in equity, brought to enjoin 
the use of a pneumatic drilling tool alleged by the complainant to be 
an infringement of United States letters patent No. 364,081, issued 
to A. J. Bâtes May 31, 1887. Défendants, by their answer, deny that 
complainant had title to the Bâtes patent. The uncontroverted évi- 
dence, however, tends to show complainant's ownership of the patent. 
No other person or corporation appears to hâve a bénéficiai interest in 
it. The patent has nine daims, but claim 3 only is hère involved. It 
reads as foUows : 

"(3) In the pneumatic drilling tool descrlbed, and In combination with the 
case haviiig an Inlet and exhaust port, the cylinder, D, having a piston cham- 
ber and a valve chamber arrangea separate from each other, and connected 
by means of ports and air passages, the piston, B, and valve, J, for control- 
ling sald piston through the médium of sald ports and alr"'passages, substan- 
tially as and for the purpose set forth." 

The answer of the défendants sets up two différent défenses, to wit, 
noninfringement and want of patentability and novelty in views of the 
prior art. The latter défense, it was stated on argument, is urged 
only in case claim 3 is given the broad construction insisted upon by 
the complainant. It is not inappropriate to state at the outset that 
the Bâtes patent in suit has several times been considered and its scope 
variously construed in différent suits by the Circuit Court and Circuit 
Court of Appeals for this circuit. A most clear and intelligible de- 
scription of the Bâtes patent and the scope of claim 3 may be found 
in the opinion of Judge Shipman, speaking for the Circuit Court of 
Appeals, and in those of Judge Wheeler, and Judge Townsend for the 
Circuit Court, at final hearing, reported in American Pneumatic Tool 
Company v. Fisher (C. C.) 69 Fed. 331, affirmed on appeal, 71 Fed. 
525, 18 C. C. A. 235, and American Pneumatic Tool Company v. 
Bieelow (C. C.) 100 Fed. 467, respectively. Claim 3 was given a 
broad construction in the Fisher Case, and subsequently in the Bige- 
low Case its breadth was palpably narrowed. In the Fisher Case the 
tool under considération by Judge Townsend, who sustained the Bâtes 
patent, was manufactured by the défendant under the Drawbaugh 
patent, No. 472,495. Afterwards in the Bigelow Case, Judge Town- 
send, considering the validity of the Bâtes patent, and its scope as 
settled by the Fisher Case, granted a preliminary injunction, which, 
however, was reversed on appeal. "jy Fed. 988, 23 C. C. A. 603. 
The Circuit Court of Appeals held infringement doubtful because the 
function of the piston in the Boyçr tool is to open and close the live 
air and exhaust ports at the lower end of the cylinder, while in the 
Bâtes tool the valve directly controls the piston at each end; or, to 
state it differently, in the tool of the défendant there were no air 
passages or ports leading from the valve by which the return move- 
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ment of the piston was created, the piston itself operating to open and 
close the ports or passages at the lower end of the cylinder. Import- 
ance is attached to the claim of complainant in each of the above cases 
that the valve and piston must be absolutely separated from each 
other, and to the feature which permits the valve to operate in such a 
manner as to cause the upward stroke of the piston or hammer by 
means of ports or air passages leading from the valve chamber to the 
lower end of the piston chamber. In this manner live air was inter- 
mittently allowed into the piston chamber, and exhausted therefrom. 
The opinion of the court by Judge Shipman, limiting the scope of claim 
3, which had previously been accorded a broad interprétation by the 
Circuit Court of Appeals, must hâve weight in the considération of 
this controversy. In efïect it so narrowed claim 3 as to cause the 
subséquent dismissal of the bill at final hearing. The exhaustive opin- 
ion of Judge Townsend, limiting and defining claim 3, put the dismissal 
of the bill on the ground that in the alieged infringing tool "the valve 
directly controlled the admission of air to the piston at one end of the 
piston chamber only, and not at the other end, the admission at the 
lower end being governed by the piston itself." In that respect the 
infringing tool which was manufactured by Bigelow under the Joseph 
Boyer patent. No. 549,102, was held to be functionally dififerent, as 
the complainant's valve controlled the air at both ends of the piston. 
In the case at bar an application for injunction pendente lite was de- 
nied by Judge Lacombe on account of new matter as to the prior art. 
Thus it appears from the foregoing narration of the precarious Bâtes 
patent litigation that the involved claim in one form or another has 
been examined and considered five times in this circuit. 

Referring now to the pneumatic tools hère involved, defendant's 
portable pneumatic tool alieged to be an infringement of the Bâtes 
patent is manufactured under the Keller patent. No. 647,415, granted 
April 10, 1900, and is precisely similar to the tool described in the 
spécification, except that a change in the throttle valve has been raade 
to strengthen the handle of the tool. The Keller tool is extensively 
used for varions kinds of heavy caulking and riveting in metals ; and 
its utility has not only been generally recognized, but as a hand tool it 
has in the last few years gone far toward displacing the use of the ham- 
mer and other ordinary hand implements in shops and other niànufac- 
tories where the art of métal working and drilling in stone, and espe- 
cially chipping and riveting in m.etals, is made an industry. The justi- 
fication for again asserting the défense of nonpatentability and novelty 
is based upon the claim of newly discovered évidence, which it is 
believed will disclose that the initial litigation broadly construing daim 
3, was an erroneous conception of the state of the art, and based 
upon évidence tending to estabHsh that Bâtes was an independent in- 
ventor. This, however, seems not to hâve been the true status of the 
Bâtes patent. Much importance is attached by the défendant to the 
Brjtish patent of Darlington, No. 3,664, and United States patents to 
Sargeant, Nos. 295,682, 308,524, and 308,525. None of thèse patents 
were before the court in the Fisher Case. Many other patents hâve 
been urged upon this hearing to limit the claim in suit, but, as such 
patents were duly considered and analyzed in the prior cases, it is 
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unneGessary to again refer to them. The Darlington and Sargeant 
patents are interposed in the case at bar to lirait the broad and libéral 
daim contended for by the complainant. ^ 

1 .Défendant also çontends that the Bâtes file wrapper, not heretofore 
considered in any. previous litigation, indisputably limits the scope ac- 
corded to the Bâtes invention in. the Fisher suit. The Darlington 
and Sargeant patents were given full considération by Judge Town- 
send at a period of time soon after the Circuit Court of Appeals decid- 
ed the Fisher suit, and when there could scarcely be any misunder- 
standing as to the full inlport of his décision, and no appeal was taken. 
His référence to them was not obiter. They afiforded a basis for his 
décision. The évidence before the court was substantially the same 
as that presented hère. The limiting devices found in the Darlington 
and Sargeant tools, although rock-drilling tools, are, nevertheless, of 
a class analogous in the art to the hand tool under considération. It 
is not contçnded that there was any novelty in the size, shape, or speed 
of the Bâtes tool. The functions which the valve and piston per- 
formed accompHshed nothing new, and were known to exist in an an- 
alogous art. Crédit is due Bâtes for having improved the pneumatic 
drilling tool, as he adapted his invention to a tool readily moved by 
hand. But his invention is not that of a pioneer, and therefore must 
rest "upon the novelty of the means which he contrived to embody 
the conception, and to carry it into practical apphcation." Dunbar v. 
Eastern Élevating Go.,,8i Fed. 20i, 26 C. C. A. 330. Moreover, it 
must not be overlooked that the défendant is manufacturing its tool, 
which has gone into gênerai usé, under a subséquent patent, to the 
issuance of which no objection was made by the Patent Office. The 
cases hold that, where a défendant constructs his invention in accord- 
ance with a patent held by him, the presumptions of patentability are 
balanced, and prior and subséquent patentées stand in equilibrio. 
Bâtes V. Keith (C. C.),82 Fed. 102;; Boyden Power-Brake Co. v. 
Westinghouse Air-Brake Co., 70 Fed. 816, 17 C. C. A. 430. It is 
substantially admitted that not a single Bâtes tool, such as is described 
by the drawings and spécification, has been made. No inference, 
however, of inoperativeness or incapacity, is to be drawn from that 
fact, for the record abundahtly shows that the device was capable of 
successful use as a hand tool. Attention is called to the dififerent char- 
acter of the uses to which the tool is put, and it is asserted that its size 
required a movable support, and therefore it is deduced by the défend- 
ant that the Bâtes tool was not a hand tool. But the évidence and 
prior adjudications construing the patent dispose of this contention ; 
and I am well satisfied that the Bâtes invention as a hand tool is ca- 
pable of successfully drilling or chipping upon granité, stone, and 
métal. It is not adapted to perform the work of a common rock drill. 
When in opération the chisel attached to the tool, although disconnect- 
ed from the piston, may be reciprocated from one to three thousand 
times per minute. Structural différences in a rock drill will not per- 
mit a recipfocation of thç tool or drill at that high speed. Moreover, 
in a stationary rock drill the chisel is reciprocated with the piston, 
and thrust to the wôrk. In the Bâtes tool the piston, which is subject 
to numerous blowsy is held to the work. This is a feature quite neces- 
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sary in a portable hand tool. Notwithstanding theise structural dif- 
férences between a rock drill and hand drilling tool, it was practically 
conceded by complainant's expert witness Benjamin that the Darling- 
ton device is substantially similar to that of complainant. 

I am well satisfied from the évidence and from a careful reading of 
the décision in the Circuit Court of Appeals limiting and defining the 
scope of the patent and from the décision of Judge Townsend in the 
Bigelow Case, that claim 3 is entitled to a narrow interprétation only. 
An examination of the Bâtes patent, in view of the extended detailed 
description, found in the opinions of the court to which attention has 
been called, requires but a brief restatement hère of the gênerai parts 
and functions of the Bâtes tool. The mechanical functions of the 
ports or passages or channel ways which are located between the 
cylinder and the outer inclosing case are to transmit motion and 
energy between movable portions or mechanical métal parts in the 
manner as hereinafter stated. The inner case or cylinder is bored 
lengthwise to provide a chamber or enough space for a movable piston 
or hammer. The cylinder is also bored crossways at its upper part 
to provide a chamber or sufïicient space for a direct-acting balanced 
valve. The valve is spool-shaped. The spaces referred to — more 
properly called the valves and piston chambers — are divided or sepa- 
rated by a diaphragm. The movable parts in the cylinder are the 
valve above described and the piston or hammer, which are contained 
in the chamber specially arranged as above stated. The velocity of 
the valve and reciprocating piston or hammer is governed and con- 
trolled by means of compressed air projected against the upper side 
or rear end of the piston. The piston has through its length a round 
opening, wherein is firmly secured a movable striker. The striker 
has an annular flange wedged or fîtting tight into the lower end of the 
piston, and is riveted down at its upper end. From the lower end 
the striker extends into a hub of suitable space to permit the move- 
ment of the striker, vi'hich is operated by the movement of the piston. 
The piston has two annular grooves, which provide space for an inlet 
and exhaust of the motive fluid. The cylinder, which slides telescopic 
fashion into the inclosing case or sleeve, has ports, grooves, or chan- 
nel ways for inlet and exhaust motive fluid, and its surface is a médium 
in the control of the piston at each end. According to the com- 
plainant, the Keller patent comes within the limitations subsequently 
placed upon the earliest construction of claim 3 by the Circuit Court 
of Appeals in the Fisher Case and by Judge Townsend at final hearing. 
The défendant substantially contends, in reply to the reasons urged 
by the complainant why infringement by the Bâtes patent should be 
decreed, that the patents of Darlington and Sargeant sufficiently néga- 
tive the noveky, or at least the scope, of claim 3, and, that, therefore, 
it ought to be held that defendant's device does not corne within 
a fair arrangement of équivalents ; and, further, that material struc- 
tural différences exist in defendant's device, which justify differentiat- 
ing it from that of complainant. The argument based upon this sum- 
mary of the issues presented, has covered a wide field. An examina- 
tion of the expert évidence on both sides, together with the drawings, 
spécifications, and exhibits, satisfies me that the principle of opération 



896 128 FEDERAL REPORTER. 

of the valve and the piston in defendant's device practically attains the 
same resuit, butnot by the employaient of équivalent means; in view 
ol thenarrow scope of the claira upon which infringement dépends. 
The defendant's valve and piston device is described as follows : The 
valve is locàted in a separate box or valve chamber ; not as in com- 
plainant's device, intégral to the cylinder or piston chamber, but in a 
direct line with the piston. The center line of the piston is also the 
center line of the valve. The movement of the valve is vertical, and 
in a direct line with the movement of the piston. Thus it will be seen 
that the Keller valve chamber is contained in a separate pièce of métal, 
and is rempvable from its place at the upper end of the piston chamber 
by unscrewing the cap which holds the valve box in place close to the 
piston chamber. The Keller piston is a solid pièce of métal, having a 
groove which is alternately in connection with live-air pressure near the 
forward end of the stroke. Both the complainant's and defendant's 
valves' operate to cause the upward and downward movement of the 
piston by means of the air passages and ports leadrng from the valve 
chamber to the piston chamber. Upon this subject Mr. Benjamin, 
expert witness for the complainant; testified that "the valve in both 
tools controls the application of thè air to both sides of the piston or 
reciprocation hammer." This broad statement does not appear to 
be seriously controverted by the other side. It is insisted, however — 
and. correctly, I think — that the structural dissimilarities of the valve 
and piston produce a différent mode of direct opération. Further- 
more, the évidence tends to establish the impossibility of using the 
defendant's valve and piston in a separated valve and piston, which 
were described in the patent in suit, without completely changing com- 
plainant's tool. Le Gendre, witness for complainant, substantially 
swore that a substitution of the parts would render both devices in- 
operative. It is held that noninterchangeability of parts in a machine 
tends strongly to négative infringement. Miller v. Eagle Mfg. Co., 
151 U. S. 186, 14 Sup, Ct. 310, 38 L. Ed. 121; Pittsburg Meter Co. 
V. Pittsburg Supply Co., 109 Fed. 644, 48 C. C. A. 580. Neither is 
the fact^ that the alleged infringing device may effect the same resuit 
always determinative of infringement. Water-Meter Co. v. Desper, 
loi U. S. 332, 25 L. Ed. 1024; Westinghouse v. Power-Brake Co., 
170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. In the latter case the 
Suprême Court said : 

"But, after ail, even If the patent for a machine be a ploneer, the alleged 
Infringer must hâve done somethlng more than reach the same resuit. He 
must hâve reached it by substantially the same or similar means, or the 
rule that the function of a machine cannot be patented is of no practlcal 
value." 

. Although the opération*! of defendant's valve and piston practically 
resuit in the valve controlling each end of the piston, such valvular 
control, however, seems to be a functional resuit, caused by the valve 
and piston arrangement, which, as already stated, is not strictly the 
équivalent of complainant's device. This conclusion renders it un- 
necessary to pass upon any other point presented upon the hearing. 
The claim of the Bâtes patent involved in suit is not infringed by de- 
fendant's device. . 
L-et the bill be dismissed. 
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PIAGBT NOVELTY CO. V. HEADLEY et al. 
(Circuit Court, S. D. New York. August 1, 1903.) 

1. Patents — Inpbinqbment— Phofits Recovbkabi.e. 

A manufacturer of an infringing article is Uable for the entire net 
profits derived from Its sale, where the évidence shows that its salabillty 
was primarily due to the patented feature. 

8. Samb— AscBRTAiNiNG Net Pbopits— Expenses ïC) be Deducted. 

In estimatlng the profits realized by a défendant from the manufacture 
and sale of an infringing article, for which It is accountable, It is en- 
titled to be allowed for office and factory rental and for labor in pro- 
duclng and selling the article, but not for insurance, or for légal services 
or expenses In defending a prior suit, although suceessful in sueh défense. 

In Equity. On exceptions to master's report. 

Clifton V. Edwards, for complainant. 

William Houston Kenyon and George W. Mills, Jr., for défendants. 

HAZEL, District Judge. This suit was brought to establish in- 
fringement by défendants of two United States letters patent — No. 
379,534, dated March 13, 1888, and granted to Elwood Headley, as- 
signer of one-half to William G. Horton, and No. 384,523, dated june 
12, 1888, of which the défendant Headley and one Horton were pat- 
entées. The patents are now owned by the complainant. The earlier 
patent is for a toy registering savings bank, and the later for a coin 
réceptacle and regulating register. At final hearing brought on before 
Judge Wheeler the third cïaim of the earlier patent was sustained, 
and défendants held infringers, while as to the later the complaint was 
dismissed. A référence was directed to a master to ascertain and 
report the profits and gains made by the défendants. An appeal taken 
from the interlocutory decree to the Circuit Court of Appeals resulted 
in affirmance of the décision of the Circuit Court. 108 Fed. 870. The 
case now comes up for hearing upon exceptions filed to the master's 
report, which finds that the net profits to the défendants resulting from 
the infringement amounted to $1,658.15. I hâve carefuUy examined 
the report, the évidence, and authorities upon which it is based, with 
a view of ascertaining whether the master erred in his application of 
the riiles of law which may properly be invoked in a case wherc the 
profits, gains, and advantages are recoverable from an infringer. The 
master's report shows careful and diligent préparation. The évidence 
is succinctly set forth in his opinion, and with sufficient détail. I think 
the propositions of law justifying a recovery of the profits by the 
complainant are correctly stated and applied. I quite agrée with the 
master in view of the décision of the Circuit Court, reported in 107 
Fed. 134 (affirmed on appeal, 108 Fed. 870, 48 C. C. A. 116), holding 
the patent in suit to be a pioneer patent for a new article of manufac- 
ture, and deciding that claim 3 of the patent covers in its entirety ail 
toy banks containing a registering device, that the complainant is en- 
titled to recover the gains and profits derived by the défendants from 

T 1. Sce Patents, vol. 38, Cent. DIg. $ 572. 
123 F.— 57 



123 FEBERAL nœPOKTBR. 

their manufacture and sale of banks containing the patented mechan- 
ism. The principal objéttioh to the confirmation of ' the report is 
whether the patentée is enjtitled to recover for profits upon sale of the 
bank in its entirety. The claim is made that the toy barilc was market- 
able only because of its trunk shape, an unpatentable feature; but I 
am welr satisfied that the défendants were not entitled, because of such 
shape, to an apportionmént of the profits. The controlUng teasons 
stated by the master for refusing such apportionmént of the profits 
on the theory contended for by défendants are amply justified by the 
proofs. The value of the infringing banks and their salability were 
undoubtedly due to the registering device attached to them, irrespec- 
tive of their shape. Thç following authorities are controlling as to 
the recovery by a complainant of profits earned by an infringer, where 
it appears that the manufactured article derived its entire value from 
the use of the invention : Elizabeth v. Pavement Co., 97 U. S. 126, 
24 L. Ed. 1000; Manufacturing Co. v. Cowing, 105 U. S. 253, 26 h. 
Ed. 987; Hurlbut v. SchilHnger, 130 U. S. 456, 9 Sup. Ct. 584, 32 
L. Ed. loii; Crosby Steam Gauge & Valve Co. v. Consolidated 
Safety Valve Co., 141 U. S. 441, 12 Sup. Ct. 49, 35 L. Ed. 809; 
Wales v. Waterbury Mfg. Co., ici Fed. 126, 41 C. C. A. 250. This 
case, therefore, is quite distinguishable from a class of cases to which 
Garretson v. Clark, m U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, be- 
longs, where the patent is for an improvement merely, and where the 
profits must be apportioned or separated with a view of ascertaining 
the damages sustained by a patentée, between the patented feature 
and the unpatented feature. Hère, as already remarked, the invention 
enhanced the value of the bank, and was the primary cause for its ex- 
tensive sale. The master was entirely within the ruie in allowing to 
the défendants. the items for labor, rent of office, and rent of factory 
during the time of infringement (Rubber Company v. Goodyear, 9 
Wall. 788, 19 L. Ed. 566) .and in disallowing défendants' claims for 
Insurance, légal services, fées, and expenses for printing in defending 
the suit brought by complainant's predecessor in the state court to 
establish his right to the exclusive use of the trunk-shaped banks (Na- 
tional Folding-Box & Paper Co. v. Dayton Paper-Novelty Co. 
[C. C] 95 Fed. 991 ; Philp et al. v. Nock, 17 Wall. 460, 21 L. Ed. 
679; Parks v. Booth, 102 U. S. 96, 26 L,. Ed. 54). That the défend- 
ants hère succeeded in their contention in the state court is immaterial. 
The master found that other items of expenditures made by défendants 
in the manufacture and sale of infringing banks to reduce the profits 
were either insufiicient or unconvincing. No reason is apparent why 
this conclusion of fact by the master should be disturbed. 

The exceptions are respectively overruled. There should be a de- 
cree for the complainant çonfirming the report of the master, with 
interest and costs. 
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TIMOLAT et al. v. PHILADELPHIA PNEUMATIC TOOL OO. 

(Circuit Court, S. D. New York. June 29, 1903.) 

1. Patents— Suit for Inpeingbment— Vacation dp Pkeliminaky Injonction. 
Where a patent has been several tlmes adjudlcated, aud its validity 
sustalned by the Circuit Court of Appeals, a motion to vacate a prelim- 
inary injunctlon agalnst Infringement, based upon portions of ttie évidence 
talien by défendant, will not be entertained before complainant's time to 
take proofs in rebuttal has expired. 

In Equity. Suit for infringement of patent. On motion to vacate 
preliminary injunction. 

E. Hayward Fairbanks, for the motion. 
John R. Bennett, opposed. 

LACOMBE, Circuit Judge. The patent in suit has been several 
times before the courts, and sustained in the face of vigorous ojpposi- 
tion. It was last considered by the Court of Appeals in this circuit in 
a suit by thèse plaintifïs against the Franklin Boiler Works Co. (122 
Fed. 69). The tool claimed to be an infringement in that cause was 
made by the défendant hère, and said défendant conducted the défense. 
Upon the rendition of opinion by the Court of Appeals, injunction 
pendente lite was granted in the case at bar. Thereupon complainants 
put in their prima facie proofs, and défendant subsequently took its 
proofs in answer. They are voluminous, defendant's record compris- 
ing over 400 printed pages. Immediately upon closing its proofs, 
and before complainants' time to take proofs in rebuttal had expired, 
défendant moved to vacate the injunction upon selected portions of 
the answering proofs, specifying the parts thus selected in the notice 
of motion. No précèdent for such practice is referred to, and it is 
not one which commends itself to the court. To allow défendant to 
prépare and présent an elaborate défense, dépendent largely on the 
oral testimony of witnesses as to transactions which took place 20 
years ago, and then to move upon its case thus made, or rather on 
selected parts thereof, before complainants hâve had the time which 
the rules and practice insure them to reply to such défense by testi- 
mony similarly taken, seems manifestly unfair. Défendants refer to 
a décision of this court in which it is said that the granting of an in- 
junction pendente lite, under the circumstances of that case, "is with- 
out préjudice to a motion to dissolve the injunction should défendant 
be able to produce any prior patents or publications which may indi- 
cate that the novelty or patentable invention of the complainant's 
appliance is fairly questionable." Fuller v. Gilmore (C. C.) 121 Fed. 
129. In the Fuller Case, however, the patent had never been adjudi- 
cated. Where it has been, the only prior patents and publications to 
be considered on a motion to dissolve are such as were not before the 
courts which hâve already sustained the patent. Conceding the pro- 
priety of moving tp dissolve on such new documentary évidence in 
advance of final hearing, it may be noted that, although the notice of 
motion refers to five patents, one only of them (Leach 271, 480, Jan- 
uary 30, 1883) is wholly new; ail the others were before the court in 
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one or other of the former litigatîons, assuraing the accuracy of 
the statement of complainants' counsel that the Sharpneck patent 
was in évidence in the Standard Case, the record in the latter case 
not being at hand. This second Leach patent, considered by itself, 
does not indicate that prior décisions would hâve been dififerent had 
it appeared in prior records. The defendant's expert has given testi- 
mony, (Jirect and cross, as to its bearing on the questions hère pre- 
sented. When the complainants shall hâve had opportunity to answer 
such testimony and complète their proofs, the court at final hearing 
may appropriately consider the whole case, but upon the fragmentary 
record now presented the motion to dissolve preliminary injunction 
should be denied. 



MEYEE V. JACOBS et ux. 

(Circuit Court, D. Nevada. July 6, 1903.) 

No. 717. 

1. GiFTS— Validity— Mbntai. Incapacity. 

Neither âge nor physical weakness and debility nor dlsease of the 
body wlll affect the capaclty of a person to make a valid testamentary 
conveyance. If snfflcient Intelligence remalns, so that such person under- 
stands the nature and effect of the conveyance. 

8l Same— Undub Infldbncb. 

Undue influence eierted upon a person who exécutes a testamentary 
conveyance such as wUl justify a court in setting It aside, must be such 
as to destroy the free agency of the.party slgning the Instrument, and 
must exlst and be exjerted to such an extent as amounts to constraint 
whlch substitutes thè will of another for that of the grantor. 

8, Same— 8UFFICIBN0Y of Pkoof. 

The fact that a daughter possessed great Influence over her mother, 
galned by klndness and affection, and the power, to some extent, at least, 
to control her actions, whlch power she had on some occasions exercised; 
that she and her husband wer^ In constant attendance upon her mother 
during the latter's lasi; lUness, when she made a testamentary disposi- 
tion of her property wlîich was whoUy In favor of such daughter, to the 
exclusion of another daughter, Is not sufflcient to raise a presumption of 
undue Influence, such as wlll justify a court in setting aside the convey- 
ances made, where It appears that the mother was at the tlme in full 
possession of her mental facultles. 

In Equity. Suit to set aside testamentary conveyances on the 
ground of the mental incapacity of the donor, and of undue influence 
èxerted by défendants. 

W. E. F. Deal and Torreyson & Summerfield, for complainant. 
Charles W. Slack, Cheney, Massey & Smith, and Thomas Wren, 
for défendants. 

HAWLEY, District Judge. This is a suit in equity to set aside 
(i) a deed of conveyance of certain real estate situate in Reno, Nev., 
executed by Dora Lachman to Phillip Jacobs ; (2) an assignment of 
insurance policies and the transfer of a note and mortgageto Phillip 
Jacobs in trust for her daughter Sylvia Jacobs ; and (3) a bill of sale 

^2. Revocation of giftS causa mortls, eee note to Castle y. Persons, 54 
C. 0. A; 143. 
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or assignment or transfer of ail her personal property, effects, jeweiry, 
money in bank, stock, bonds, furniture, and securities of every kind 
and nature whatever, to her daughter Sylvia Jacobs — upon the ground 
of the mental infirmities of Mrs. Lachman at the time of their exécu- 
tion, and of undue influence of the défendants during her illness. 

Mrs. Dora Lachman vvas the widow of Benjamin Lachman, de- 
ceased, from whom she inherited certain property, of the value of 
about $30,000. She had two daughters, both married — Ettie Meyer, 
wife of Emil Meyer, complainant, and Sylvia Jacobs, wife of Phillip 
Jacobs, défendants herein. She died July 2"], 1901, in San Francisco, 
Cal., aged 60 years. Her daughter Ettie was then 40 years of âge. 
Sylvia was 20 years of âge. 

The deed of the real estate was executed and duly acknowledged 
July 8, 1901, in the présence of Morton R. Gibbons, George T. Knox, 
and Millie T. Barnett. The assignment of the insurance policies was 
executed and acknowledged on the same day. The transfer of the 
Personal property was signed July 26th, the day before her death, in 
the présence of James Watt and George T. Knox. In the deed was 
a clause expressive of the uses and purposes of its exécution, viz. : 

"To hold the same during the term of my natural life paying over to me 
during my Ilfe ail the rents, Issues and profits thereof, and upon my deatli 
the sald property shall go to and my said trustée, Phillip Jacobs, shall convey 
the same, (if law shall require any convey ance) to the foUowing persons, viz., 
to my daughter, Sylvia, the south one-half of Block 'O.' If at the time of my 
death my said daughter shall hâve any other child than her présent issue. 
Newton Nevada Jacobs, the said south one-half of Block 'O' shall go to said 
Newton. If she shall hâve more than one child it shall go to her ehildren 
in equal shares. If she shall hâve no issue living, said property (south one- 
half of Block 'O') shall go to my said daughter. Ail the rest, residue and re- 
mainder of my property above described shall go to and be paid over upon 
my death without administration of any kind to my said daughter, Sylvia." 

The peculiar and unpleasant fact was brought out upon the trial 
that the opposing sisters prior to the institution of this suit had never 
met, although they had been in the same city at différent times. The 
record shows that in 1878 Emil Meyer married the daughter Ettie ; 
that after his marriage he and his wife lived with her parents as 
boarders for about three years ; that during the time Ettie lived with 
her parents, both before and after her marriage, she did most of the 
ordinary housework ; that in 1879 her husband became a partner 
with her father in a store at Reno, which relation continuée! for a 
short period of time, and then the Meyers removed from the Lach- 
man résidence, and rented other quarters ; thereafter Benjamin Lach- 
man left Reno and went to Ft. Bidwell ; that in 1882, or thereabouts, 
Mrs. Dora Lachman returned to Reno for a short visit, and stayed' 
with her daughter Ettie; that after the mother's retum to Ft. Bid- 
well the daughter Ettie and her husband removed to San Francisco, 
and remained there three or four years, then went to Portland, Or., 
and lived there about four years, returned to San Francisco in 1896, 
and hâve lived there ever since. In the meantime the Lachmans re- 
turned to Reno, Nev. 

There is more or less testimony that an estrangement occurred be- 
tween the two families, owing to diflSculties that occurred during the 
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partnership of the husband with the father ; the statement oî the wit- 
nesses being to the effect that Emil Meyer, while a partner of Ben- 
jamin Lachman, had obtained more than his share of the money re- 
ceived from the business. This, say the witnesses, was the common 
talk of the relatives of the famiHes, and of other people in Reno, The 
complainant, in her testimony, said : 

"I hâve never known of any unfriendly feeling toward my mother, and I 
hâve never had any unfriendly feeling towards her. I hâve always had the 
best of feeling and felt very afïectlonate towards her and my father. Of 
course, there bas been quite a good deal of controversy, but I think It has 
been through outsiders — people Interf erlng." 

More than two dozen letters were introduced, written by Mrs. 
Lachman to Mrs. Meyer, commencing in the early part of the year 
1894, and continuing up to February, 1896. Thèse letters were ad- 
dressed either to "Dear Children," "Dear Ettie," "Dear Ettie and 
Emil," and three were to "Dear Emil." They ail breathe a warm and 
true affection and love towards Ettie, and a friendship and good will 
for her husband. There is not, up to the time of Sylvia's engage- 
ment, a jarring note of discord, or any unpleasant family expressions. 
To présent the matter in its true Hght, some extracts should be 
taken therefrom. As a prélude thereto, it should be stated that at the 
time of the commencement of the correspondence Ettie was in pocw 
health, suffering from an opération that had been performed. At the 
receipt of this news, the mother, February 26, 1894, said : 

"I veas so overcome by readlng the îew Unes that if Sylvia would not 
hâve caught me I would hâve dropped to the floor. * • • What do you 
wish me to do? Dear children, I cannot advise you * * * i am very 
sorry that poor Ettie has to suffer so. * • * Please, if she can, let her 
Write to me herself. * • • I wish you ail good." 

March 6th she said : 

"I know that. It would be my place at Ettie's side at such a critlcal time, 
but my health is very bad, and my heart Is afifected with palpitation, and If 
I would come there I would break down. * * * I wish to God I could 
be near her and do ail I could for her, but as it can't be for the présent 
you must not mlsunderstand me that I do not want to corne. I would come 
In a minute but I wish to help you in some other way. I and father want to 
send you one hundred dollars (In four monthly installments of twenty-flve 
dollars each). I wish we could send you three times as much. ♦ * • If 
she gets over it and wlU be able to travel I will h»ve her come home. My 
head and heart are so confused and I am so excited that I can't tell Sylvia 
any more to write." 

April i6tb : 

"We are ail worried yet as you say she Is not out of danger. I wlU not 
feel satisfied until she writes herself, and we ail hope she will gain strength 
soon." 

April 27th : 

"We ail thank God she is over that. Please Emil, when Ettie cannot write 
you Write. * * » Tell Ettie we are so glad that she is over the opération 
and to thlnk nothing only to get well. We ail send our love to you and Ettie 
and best wishes." 

May 8th : 

"I am very nervoua. • • • When you will be able to travel, dear, you 
come home and stay a whlle with us. The change will do you good. What 
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do you think Emll, about It? Don't you think It wDl do Ettie good? • • • 
I want you to give your consent. * * • Please find check for twenty-flve 
dollars." 

May 24th: 

"My dear, I am sorry that you eould not take the trlp, you could rest hère 
and get strength; but, deary, don't do anything to hurt you. * •■ • i am 
broken down in health and I feel I must bave a change. I feel so bad of 
course 1 am very nervous. • • • Sylvia sends her love to you and Emll." 

August i8th: 

"I wish you could corne home for a whlle and It may do you good, that Is, 
If the doctor thinks you could travel. We would like it so much for you to 
come. • * * I gend you the money, dear. I only wish I could send 
you more; times is so bard bere I don't know what will become of the 
people if tbere is not soon a change for the better. » » * i don't blâme 
you to think that I went to the city and did not go to Portland to see you and 
Ettie, but my dear. If I had no business I can tell you I rather would hâve 
stayed home in thèse dull times. * • * i was so sick on the cars going 
to the city, I never felt so bad, it took me a long time in the city to get over 
the trlp. * » * I am glad you think Sylvia' s picture is good; she is 
getting to be a big girl. • * * i am sorry I did let you wait for the 
money. I only wish we could send you more." 

October 6th : 

"I am sick just to think that the poor child had to go through such thlngs, 
but I am so much relieved to think that she is over the worst; thank God, 
we are ail so glad. * • » Enclosed you will flnd check for twcnty-five 
dollars." 

November 7th: 

"I send you the dress goods by mail registered. * • • With love to 
you and Emil, with love f rom us ail." 

January 5th, 1895 (acknowledging receipt of a cushion sent for 
her birthday) : 

"Mrs. Abrahams and PhlUip Jacobs they ail come in just to see papa, and 
they ail thought the cushion is very pretty. I thank you very much for it, 
and we ail join to wish you and Emil a happy New Year, and many retums." 

December, 1895 : 

"To-day I send you a package registered. • * * I wlU write you some- 
thing you will be very much surprised, but thlngs like this happen every day. 
Sylvia is engaged for the last six weeks, but we didn't make it public. We 
will make it puDIic the 5th of January. My dear you will wonder who the 
gentleman Is. It is Phillip Jacobs. He is a very nice young man. I cannot 
write you very much tbis time, I am ail upset like everytbing else that cornes 
so quick. I didn't expect anythlng like It, as Sylvia is very young. • * * 
New Year's Day they will exchange présents, I wish you and Emil could 
be hère and our happiness would be fuU." 

February 17, 1896: 

"We ail thank you for your kind and sincère wlshes to Sylvia and Phillip, 
they thank you very much and so do I." 

We now turn to a correspondence which it is claimed brought about 
a renewal of the difïïculties and estrangements heretofore spoken of 
between the parties. This relates to the engagement and marriage of 
Sylvia to Phillip Jacobs. The complainant, in her testimony, said : 

"I received a letter from my mother saying that my sister was engaged 
to be married. Of course, I felt very bad about It She was very young — 
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only flfteen years o!d — and I thought of her Just the same as I dld of my 
own ehlld; • • * and I thought the matter over; and wrote to my mother 
and told her I thought It was too bad to let a child of flfteen years old be 
married. As far as the young man was concerned, I had no objection to 
him, because I didn't know him, and I also told her I wished sbe would 
look at it in the same light I dld, and If she is so dead in love as she said 
she was, 'tô let her corne to Portland, and I would keep her up there untll 
her lOTe grew cold, and perhaps, after awhile, if she was determlned to 
marry the young man, to allow the marriage to go on. At présent I thought 
she was entirely too young to take up the battles of married life. I also 
was very young when I got married, but I was a little bit older than she 
was, and had some expérience which she had not. I told mother I hoped she 
would look at it in the same light I did, and not be angry about it." 

On March 29, 1896, Mrs. Lachman wrote to her daughter Ettie as 
follows : 

"Your kind letter came to hand and also from Meyer. • * • I was sur- 
prised when I got the letter from Emil that you left Portland. I am sorry 
that you had to break up your house again but will hope the elimate will do 
you good In the city. * « * i am so upside down now, I worked real 
hard to make Sylvia's outflt as she is going to be married next month on the 
29th of April, and they are going to stop with me for a while as Sylvia is so 
very young. * * » My dear, Meyer wrote me I should let you corne to 
Reno for a rest. I am afrald I cannot do it. I had trouble with Sylvia this 
week when I got the letter from Meyer. I wanted you to corne if it was 
for a little whlle, but Sylvia says if you corne you want to break up her 
match, and want to make trouble between her and her husband. I of course 
didn't know what to do. I cried and didn't sleep since Meyer wrote. She 
says you never treated her as a sister; you treated her with contempt, and 
tried to break up her match with Phll. Of course my dear, that letter was 
horrible. I didn't want you to know how sick I was. I didn't want to be 
angry any more with you, • • • but 1 cannot help for Sylvia's hard 
feeling. Of course ail the Jacob family did feel angry. I had the greatest 
trouble that they send their picture. Sylvia is young but she has more sensé 
than a woman of twenty-flve years, so my dear I cannot help it, I bave to 
give in to her, she is the youngest. Of course two years ago when I wrote 
you to come to Reno I would [bave] liked it, Sylvia was small, she had 
nothing to say, but you know yourself she had never any one to go against 
her wishes; she was alone just as you were, but at the time you had no 
sister, but after you did, and didn't care for her she says, so she don't want 
you now when you wrote such a letter. I will hope she get over this; she 
Is young, self-willed. I cannot help this; I don't want trouble in the house; 
there will not be any friendship for a while with her. They will go to the 
city for a wedding tour, and I will try my best to make them go and see 
you, or when they write me where they stop, you can go and see them. It 
is of no use to get angry, you will not make nothing by it, and It makes only 
talk, and there was enough talk between us. I will not tell anybody any- 
thing, so It will be In our family. So, my dear, I will stop writing as it is 
hard work for me to do this. Everything has to come at one time. I am 
so downhearted that I can hardly look anybody In the face, and I should be 
happy as everybody says marrying off my last daughter. I would be happy 
If everything would go right, but as it looks it goes wrong. So I will close 
with love and best wishes to you and Emil. 

"Your mother, Dora Lachman." 

The testimony does not show that any letters were thereafter writ- 
ten by either of the parties. The record does not show that there 
was any real ill feeling or actual estrangement between the mother 
and her daughter Ettie, but it is évident that, notwithstanding the 
friendly letters and rnessages sent to Mr. Meyer, there did exist some 
feeling against Mr. Meyer, apparently with référence to money mat- 
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ters. This is especially shown by the testimony of Mrs. Cahn and 
Mrs. Davis, friends and neighbors of the Lachman family, introduced 
on behalf of complainant. 

Mrs. Cahn, after testifying to the friendly relations existing between 
Mrs. Lachman and her daughter, spoke of visiting the mother at Reno 
a short time after Mr. Lachman's death, and having a conversation 
with her : 

"Q. Will you State what conversation you had with Mrs. Dora B. Lachmaii 
at that time and place with référence to Mrs. Meyer? A. Well, the fact is 
that I wanted them to be friends, and so I spolie to her about it, and told 
her that I didn't thlnlî it was right and well that it should be so, and ail that. 
And she said she had nothing whatever against her daughter; her daughter 
could eome home any time she wanted to. I wanted Mrs. Lachman to do 
something for her in the way of something substantial — in the way of giving 
her money or something. Mr. Meyer was out of business. Mrs. Lachman 
said she wonld do anything for her daughter— anything at ail; she could 
come home any time she wanted to, but she would hâve to leave her hus- 
band." 

Mrs. Davis, after testifying that there was never any ill feehng be- 
tween Mrs. Lachman and her daughter, relates a conversation she had 
with Mrs. Lachman shortly after the death of Mr. Lachman ; 

"Q. Did you understand why Mrs. Lachman should send such a message 
as she did to Mrs. Meyer — that she wanted to be friendly? A. It was ail 
through Mr. Meyer, I believe; she bore no ill feeling toward Mrs. Meyer, but 
to Mr. Meyer, for what reason I could not state. Q. Why did you think it 
was Mr. Meyer? A. Because she at one time spoke to me, and said sho 
would do ail she could for Ettie if she would come home and leave Mr. 
Meyer. I scolded her for it, and told her it wasn't the right tliing. I told 
her they lived happy and it wasn't right of her." 

With référence to this matter Mrs. Ettie Meyer testifîed that Mrs. 
Davis brought her a message in San Francisco, "saying that my 
mother was very anxious to see me, and that she would like very 
much for me to come to Reno, and that she would do anything for 
me, provided I would leave my husband. Q. And what message 
did you give to Mrs. Davis to take to your mother? A. I said I 
didn't think that it was fair to ask me to leave my husband, and 
that, although I thought a great deal of my mother, I didn't care to 
leave my husband." 

July 3, 1901, Mrs. Lachman, being indisposed, left Reno, and went 
to San Francisco to obtain médical treatment, procured rooms in a 
lodging house, and a few days afterwards was taken to the McNutt 
Hospital. Mr. and Mrs. Jacobs were in daily attendance upon her. 
She procured the médical services of Dr. C. Renz, a compétent physi- 
cian. He testified that he professionally attended her from the 6th 
to the 27th of July every day but one, when he was absent from the 
city; at several periods, three or four times a day; the first three 
days on Post street ; afterwards at McNutt's Hospital ; that when he 
fîrst called he found she had bronchitis and low température, and 
was very feeble; that he treated her for such aliments; that he 
never noticed any mental aliénation of any kind ; that in ail her con- 
versations with him she expressed herself clearly and rationally ; that 
the aliments which he found her to be afflicted with were not of a 
character to affect her mental condition; that she had no fever dur- 
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ing the whole time; that he only gave her stimulants proper for 
one in her condition— heart tonics; that her heart was weak, and 
that the stimulants as administered would not hâve any effect upon 
her mind or reasoning faculties ; that when he first examined her he 
considered her condition a serious one, from a médical point of view, 
on account of her âge and physical weakness; that he did not at 
first consider her condition hopeless ; that at times she was very 
dangerous ; that her case fluctuated ; she would be a little better, 
then very ill, as shown by the condition of her puise and heart ; that 
she was confined to hèr bed ail the time; that he was not présent 
when the instruments were executed by her; that he was asked by 
Mr. and Mrs. Jacobs if she was in a condition to make a will; this 
was after she was removed to the hospital; that he had some con- 
versation once or twice with Mrs. Lachman about her business mat- 
ters, to prépare her so that people coming in would not frighten her ; 
that Mrs. Jacobs asked him if her mother was in a condition to 
transact any business; that he did not consider it dangerous, but 
spoke to Mrs. Lachman about it, and asked her if she was willing to 
hâve those légal proceedings go on, and that she was perfectly satis- 
fied ; that he could not say whether he ever gave positive orders that 
no one should visit his patient except those in attendance, but prob- 
ably did give such orders at times ; that his usual custom was to al- 
low some of the relatives to see his patients — daughters and near 
relatives. He further testified that she was physically weak, and 
growing weaker ail the time, especially the last day ; that the day 
before she died he had no hope himself that she would survive her 
sickness, although he did not expect her to die the day she did, July 
27, 1901 ; that he noted in his book the cause of her death to be 
"insufficiency of the mitral valve and degeneration of the heart and 
chronic bronchitis." The death certificate leaves out the word 
"chronic." 

During Mrs. Lachman's last illness, Mrs. Cahn, in company with a 
lady friend, expressed a désire to visit her. They requested one L,eon 
Mayer to obtain a permit from the doctor for them to see Mrs. Lach- 
man. Mayer reported that he was unable to get the permit. That 
same evening she rang up Mrs. Jacobs on the téléphone, and was an- 
swered by Mrs. Jacobs that "the doctor's instructions were not to ad- 
mit visitors." This was on the day before Mrs. Lachman died. 

Miss Mattie Schmidt, the matron of the hospital, testified that about 
a week before Mrs. Lachman's death she went into the room, and 
Mrs. Lachman asked her to sit down ; that she wanted to talk with 
her. 

"She said, 'Miss Schmidt, I don't thlnk I am going to live very long, but 
I hâve about completed ail my arrangements.' She sald there were still a 
few things that must be attended to. She told me she was very fond of Mrs. 
Jacobs, her daughter, calling her by name— -Sylvia — and also of her little 
grandson. She told me that Mrs. Jacobs had always been a very good 
daughter to her; had always been kind to her. She also spoke of Mr. Jacobs 
as having been almost Uke a son to her. * * * Q. Now, dldn't she, in the 
conversation you hâve mentioned, speak of another daughter? A. She said 
she was glad to hâve ail her arrangements completed, because there was 
some member of the family — she didn't say who It was — some member of the 
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famlly whose relations to her had not been just what they mlght hâve been, 
and she wanted everythlng settled, so there would not be any trouble after 
her death." 

Mrs: Millie T. Barnett tcstified that while Mrs. Lachman was at 
the Post Street house she had a conversation with her about Ettie 
Meyer; that, knowing that bitter feeling existed between them, she 
hated to see them estranged, and asked her if she did not want to see 
Ettie; that Mrs. Lachman "was very bitter and declined to see her 
daughter." She made the suggestion at another time, and "met with 
the same rebuff." This witness related a conversation she had with 
Léon Mayer on the same subject, and stated that they went together 
and called upon Mrs. Lachman at the hospital, and states the con- 
versation between Léon Mayer and Mrs. Lachman as follows : 

"He was sitting by her, and she seemed to think a good deal of him. He 
said, * * * 'Aunt, wouldn't it be nice to see Ettie?' or something of that 
kind — to that effect. She grew qulte exclted, and said, 'No, no.' Then he 
said, 'Yoa know, aunt, blood is thieker than watSr;' and then she got very 
excited, and said 'No' very emphatically, and the nurse stepped over and said 
she could not hâve the patient excited," and he made no further effort. 

The trained nurses in attendance upon Mrs. Lachman say that she 
was rational at ail times, and never exhibited any weakness of mind 
or memory; her conversations were clear, though her physical condi- 
tion was at times very weak. The testimony of ail the subscribing 
witnesses présent in the sick room at the time of the exécution of the 
deed and policies of insurance was to the effect that everything was ex- 
plained to her by the lawyer, notary, and doctor; that she expressed 
herself as fully understanding the contents of the instruments, asked 
several questions in regard thereto, and replied intelligently to ail 
questions asked her; that her mind appeared to be clear, rational, 
and strong; that there were no signs of any mental aliénation what- 
ever. The witnesses to the instrument transferring her personal 
effects to her daughter Sylvia testify that her mental condition was 
clear; that she was conscious of what she was signing, and knew 
what she was doing. 

There is no direct évidence that the défendants, or either of them, 
ever sought to influence Mrs. Lachman with référence to the disposi-" 
tion of her property. It is afïïrmatively shown that they were at ail 
times during her illness attentive, sympathetic, kind, and affectioiiate. 
This was natural and proper on their part. They had alvvays been on 
terms of intimacy and friendship. No unpleasant feeling had ever 
existed between them. 

Great reliance is placed by complainant upon the peculiar circum- 
stances concerning the exécution of the deed before Mrs. Lachman 
was removed to the hospital. The deed was written by Ex-Jndge 
Paterson, a lawyer of ability and good repute, who was sent for at 
the suggestion of Mrs. Barnett, a cousin of Mr. Jacobs. It is not 
shown by whom he was employed, but it is claimed that from ail the 
facts it should be presumed by the court that he was employed by 
the défendants. Judge Paterson died before the commencement of 
this suit. The testimony shows that he was active in ail the prc- 
liminary arrangements made for the exécution of the deed. It also 
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shows that there were some doubts on the part of PhiUip Jacobs and 
his wife, and perhaps by the attorney, as to the mental capacity of 
Mrs. Lachman to exécute the deeds; that by reason of such doubts 
and fea^, and anticipating that there might be a contest raised upon 
that point, précautions were taken to obtain the necessary proof, so 
as to meet any objections that might thereafter be raised. Judge 
Paterson .sent for George T. Knox to act as the notary, and for Dr. 
Morton Gibbons to act as a physician, whom, by the way, Mrs. Lach- 
man had never met. Mr. and Mrs. Jacobs and Mrs. Barnett were in 
the sick room. Judge Paterson, prior to going into the house, told 
Dr. Gibbons that he wanted him there to give his opinion "as to Mrs. 
Lachman's sanity and control of her mental faculties." After being 
introduced to the members of the family, the other parties removed 
to an adjoining room. He found that Mrs. Lachman had some little 
discomfort from lack of breath, but was not suffering any pain. She 
told him that she believed she was going to die, and that she wanted 
to make a deed. After further conversation on current topics, the 
doctor says, "She seemed to be and was clear in her statements, and 
proved herself, to my satisfaction, to be perfectly clear in her mind." 
The doctor then testifies to a conversation between Judge Paterson 
and Mrs. Lachman prior to the drawing up of the papers, which she 
afterwards executed. He says that Mrs. Lachman mentioned her two 
daughters by name, and — 

"Eeferred to Sylvia Jacobs as her good daughter, and to Ettle Meyer and 
her husband as no good. Q. That Is, the husband of Bttie Meyer? A. Yes, 
sir. Q. Dld she state In your hearlng whether she wished any of her prop- 
erty to go to Ettie Meyer? A. She sald that she dld not want any of her 
property to go to Ettie Meyer, and when Judge Paterson asked her if she 
didn't want to make a provision for some small amount — Q. Provision for 
-whom? A. Bttle Meyer, for some small amount, as I understood it, to avoid 
a contest or something of the kind. He asked her if she didn't want to 
make a small provision for Mrs. Meyer, and she said, in a decided manner, 
'No.' • * • She said that in 1879 her husband [Mr. Meyer] was taken 
Into partnerahip by her husband [Mrs. Lachman's husband], and that every- 
thing went wrong in the business and they separated. » • * ghe said 
that the girl, from that time on [Mrs. Bttie Lachman Meyer] had never had 
anything to do with her [her mother], and that she had had nothing to do 
with Mrs. Meyer. * • • And she said that at the time of the death of 
'Mr. Lachman, her father, although she knew of his sickness and his death, 
she had not sent a note of sympathy, and was not at his funeral. * * * 
As I understand It, they had nothing to do with each other for twenty-two 
years. She had not seen the girl for twenty-two years." 

Pending this talk, Judge Paterson turned to the witness and said, 
"You had better make a note of this, doctor." 

Complainant, in explanation of the fact that she made no attempt 
to see her mother during her last illness, said : 

"When I heard 'my mother was In the clty, sick, I also heard my sister 
and her husband were with my mother at the time; and, of course, there was 
some little feeling between my sister and myself, and I didn't care to go there 
and create any scènes, as I thought it might prove fatal to my mother." 

The circumstances attending the exécution of this deed hâve been 
carefully considered upon the question of undue influence. The 
whole testimony upon this point may be briefly summarized as fol- 
lows : The letters written by Mrs. Lachman show that her daughter 
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Sylvia in 1896 had the power to influence her mother's mind, and to 
some extent, at least, to control her actions, and that she had the in- 
clination so to do ; that thereafter she had the opportunity to do so ; 
and that there are some suspicions circumstances tending to raise a 
presumption that she or her husband, or both, must hâve done so 
during Mrs. Lachman's last illness. But is this sufficient to prove 
undue influence on their part, or do the facts présent such a case as 
requires the défendants to explain their conduct in the premises? It 
must be remembered that the burden of proof in cases of this char- 
acter is cast upon the complainant to prove the allégations of her bill 
by a prépondérance of the évidence. Francis v. Wilkinson, 147 111. 
370, 35 N. E. 150; Burt v. Quisenberry, 132 111. 385, 393, 24 N. E. 
622; Mallowv. Walker, 115 lowa, 238, 242, 88 N. W. 452. 

Counsel for complainant made an earnest and éloquent appeal to 
the judge of this court to act according to his "expérience as a man, 
and according" to his "deep sympathy as a father." If ail courts 
should so act, there vi^ould doubtless be a great diversity of opinion 
as to the results that would follow. A judge should not be governed 
by his own individual feelings. His mind must be free from préjudice 
or bias in favor of or against either of the parties. Whatever his in- 
dividual feelings may be, his course must be carved out along the 
lines of his judicial duties, and in accordance with the légal principles 
that hâve been upheld and sustained by the courts. The questions 
for the judge to décide are : (i) What are the facts of this case ? (2) 
What are the principles of the law that apply to such facts? The 
judge may, as a man, feel that it would be far better if the parent, 
vi^hen near death's door — whatever bitterness of feeling had been 
previously engendered — should divide the property equally between 
the surviving children, if for no other reason than to keep the skeleton 
of family difficulties and ifl will from the public gaze ; but does the law 
require that this path should always be foUowed? 

In Burt V. Quisenberry, 132 111. 385, 399, 24 N. E. 622, 624, the court 
said: 

"There Is seemingly, In the eommon mind, an appréhension that there is 
a natural equity in favor of the equal distribution of the property of the 
parent among ail his children; and jurors are quite prone to act upon this 
hypothesis whenever one child, without any apparent satisfactory reason, bas 
been given more of the parent's property than the other children. But no 
rule of law requires the parent to distrlbute his property among his children 
equally, or upon any ratable basis of relative merit. He may prefer one and 
eut off another, with or without a reason, or he may eut offi ail his children 
and give his property to a stranger; and the only inqulry admissible is, was 
he, when doing so, of sound mind and free of the undue influence of others?" 

The légal aspect of this case, aside from sentiment and sympathy, is 
confined to two points: (i) That relating to the "mental incapacity" 
of Mrs. Lachman to exécute the instruments ; (2) to the question 
whether the défendants "unduly influenced" Mrs. Lachman to exécute 
the instruments. 

With référence to the first point, the facts speak for themselves. 
From the facts elicited at the trial, it is clear to my mind that com- 
plainant has failed to show that her mother, at the time of the exécu- 
tion of the instruments herein sought to be set aside, was of unsound 
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mind or mentally affected to an extent which destroyed her capacity 
to make the conveyances. The record shows that shc was physically 
weak with bodily suffering, and afflicted with a disease that ended 
with her death, but her mind was clear. She knew what she was do- 
ing, understood the nature and extent of the property she disposed of, 
and fuUy realized the importance and effect of her acts. In brief, she 
was mentally compétent to exécute the instruments. The principles 
of law relating to this branch of the case are well settled. They were 
discussedat length in Bowdoin Collège v. Merritt (C. C.) 75 Fed. 480, 
487, 492, and numerous authorities upon this subject were there cited. 
The conclusions reached from a careful and extended examination of 
ail the authorities were stated by the court as follows : 

"Mère physical weakness does not neGeêsarily affect the mental capacity. 
Bodily ailments, however severe, whicli do not affect the mental capacity to 
Buch an extent as to unflt the person from attendlng to ordinary business, 
or comprehending the ordinary relations of his affairs or hls duty to society, 
fnrnish no ground for settlng aside a conveyance. It is not a question of 
physical condition, of pain or absence of pain, of long life or short life, but 
it is a question of mental capacity and the free and untrammeled action of 
the mind. » » * oïd âge alone will not disqualify a person from execut- 
Ing deeds, If he Is in possession of his mental faculties. Every person, what- 
ever his âge may be, can freely exécute conveyances. It is not the soundness 
of the bôdy, but of the mind, that Is reqnisite to sustain the exécution of 
instruments. The law looks only to the competency of the understanding; 
and neither âge nor sipkness : nor extrême dlstress, nor debility of body will 
affect the capacity to make a conveyance, If sufflcient intelligence remains." 

Nothing further need be added on this branch of the case. 

The court is next called upon to détermine whether Mrs. Lachman 
acted from her own free will, or whether she was unduly and wrong- 
fully infîuenced by others in the exécution of the papers. Many au- 
thorities upon this subject were reviewed and cited in the Bowdoin 
Collège Case, above mentioned, and many of the gênerai principles 
applicable to this case were there discussed. But inasmuch as the 
facts of this case are in many respects différent from that case, an inde- 
pendent discussion upon the point under considération is deemed ad- 
visable. There are certain gênerai principles that are, of course, ap- 
plicable to ail caSes, which ought not in any case to be overlooked. 
The allégation of undue infiuence is équivalent to an allégation of 
fraud. It is an affirmative fact that must be proved by the party 
alleging it. The real ground upon which courts of equity set aside 
deeds, wills, and other instruments, as expressed in numerous au- 
thorities, is that one party by improper means and wrongful practices 
has gained an unconscionable advantage over the other. The undue 
influence must be such that the party executing the instrument has no 
free will, but stands in vinculis. It must amount to force or coercion, 
or be of such wrongful and controUing influence as to destroy the free 
agency of the party signing the instrument, and must exist to such 
an extent as amounts to constraint, which substitutes the will of an- 
other for that of the grantor or testator. Any importunity or undue 
influence which deprives a testator or grantor of his free agency, which 
in its nature, character, and effect is such that he is too weak to resist, 
necessarily renders the instrument not to be his free and unconstrained 
act, and is always, when clearly proved, sufficient to justify a court of 
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equity in setting it aside, because if the will of the party is overborne 
by excessive importunity, so that in fact it does not express his wishes 
concerning the disposai of his property, it only represents the wish 
of the person who exercised the wrongful influence. But influence 
gained by kindness and affection will not be regarded as undue, if 
no imposition or fraud be practiced, even though it induce the testator 
or grantor to make an unequal and unjust disposition of his property 
in favor of those who had contributed to his comfort and ministered to 
his wants, if such disposition is voluntarily made. As was said in 
Mackall v. Mackall, 135 U. S. 167, 172, 10 Sup. Ct. 705, 707, 34 L. 
Ed. 84: 

"It would be a great reproach to the law, if, in its jealous watchfulness 
over the freedom of testamentary disposition, it should deprive âge and in- 
flrmity of the kindly ministrations of affection, or of the power of rewardlng 
those who bestow them." 

It must be admitted that Mrs. Lachman, being of sound mind and 
memory, had the unquestioned right to dispose of her property as 
she saw fit, although her disposition thereof might not accord with 
the approval of her other relatives or friends, or community at large, 
if such disposition was her own free will and act. The fact that the 
daughter Sylvia had both, opportunity and motive, and that the instru- 
ments executed by her mother made provision for her beyond what 
the law would hâve given her, does not create any controlling pre- 
sumption of undue influence. Nor does the further fact that Mrs. 
Lachman had some time previously declared her intention to make a 
différent disposition of her property, of itself, hâve any controlling 
efïect. In order to set aside the instruments on the ground of undue 
influence, there must be substantial proof of a pressure which over- 
powered the volition of Mrs. L,achman at the time the instruments 
were executed. In re Langford's Estate, 108 Cal. 608, 623, 41 Pac. 
701, and authorities there cited; Le Gendre v. Goodridge, 46 N. J. 
Eq. 419, 428, 19 Atl. 543; Barry v. Graciette (Tex. Civ. App.) 71 
S. W. 309; Mallow v. Walker, supra, and authorities there cited. 

In Mackall v. Mackall, supra, a deed executed by the father to his 
son was attempted to be set aside. It appeared from the testimony 
that for 20 years the father and mother had been separated, and that 
this son had remained with the father, taking his part, and that the 
other children had gone with the mother, and taken her part in the 
family différences. Speaking of the contention that the exécution of 
the deed was procured by undue influence, the court said : 

"In this respect, référence was made to the long intimacy between father 
and son, the alleged usurpation by the latter ;of: absçjlute coritrol over the life, 
habits, and property of the former, efforts to prevent others during the last 
slckness of the father from seeing bim, and the subjection of the wlU of the 
father to that of the son, manifest in times of health, naturally stronger in 
hours of sickness. A confidential relation between father and son is thus 
deduced, which, resembling that between client and attorney, principal and 
agent, parishioner and priest, compels proof of valuable considération and 
bona fides in order to sustain a deed from one to the other. But while the 
relationships between the two suggest influence, do they prove undue in- 
fluence? * » * That the relations between this father and his several 
children during the score of years preceding his death naturally inclined hlm 
towards the one and against the others is eyident, and to bave been expected. 
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It wonM UaTe been étrange If such à result had not followed; but «neh par- 
tlallty towards the one, and Influence resulting therefrom, are not only 
natural, but Just and reasonable, and cwne far short of presenting the undue 
Influence whJch the law denounces. Elght or wrong, It is to be expected that 
a parent wlll favor the child who stands by him, and give to hlm, rather 
than the others, his property. To defeat a conveyance under those clrcum- 
•tances, sotuethlng more than the natural Influence sprlnglng from such rela- 
tlonshlp must be shown; imposition, fraud, Importunlty, duresB, or something 
of that nature must appear." 

See, also, Sawyer v. White (C. C. A.) 122 Fed. 223, 225. 

In Towson V. Moore, 173 U. S. 17, 24, 19 Sup. Ct. 332, 334, 43 
L. Ed. 597, the court, after citing at length from Mackall v. Mackall, 
and other authorities upon like lines, sumnied up the principles estab- 
lished by the authorities as foUows : 

"In the case of a chlld's gift of Its property to aparent, the cireumstances 
attending the transaction should be vigilantly and carefully scnitlnlzed by the 
court, in order to ascertain whether there bas been undue influence in pro- 
curing it; but it cannot be deemed prima faclé vold. The presumptlon is in 
favbr of its valldlty, and, in order to set it aside, the court must be satisfled 
that It was not the voluntary act of the donor. The same rule as to the 
burden of proof applies with equal, if not greater, force to the case of a glft 
from a parent to a child, even if the effect of the glft Is to confer upon a 
child, wlth whom the parent makes hls home and Is in peculiarly close rela- 
tions, a larger share of the parent's estate than will be received by other 
children or grandchlldren." 

Mallow V. Walker, ti5 lowa, 238, 243, 88 N. W. 453. 

In Beyer v. LeFevre, 186 U. S. 114, 125, 22 Sup. Ct. 765, 770, 46 
L,. Ed. 1080, is foutid the latest expression of the opinion of the Su- 
prême Court in relation to the gênerai questions we hâve been discuss- 
ing. Mr. Justice Brewef, in speaking for the court, said: 

"One who lis famlllar ■wlth the volume of Utlgation whlch is now floodlng 
the courts cannot fail to be attracted by the fact that actions to set aside 
wllls are of fréquent occurrence. In such actions the testator cannot be 
heard, and very trifllng matters are often pressed upon the attention of the 
court or jury as évidence of vrant of mental capacity or of the existence of 
undue influence. Whatever mie may obtain elsewhere, we wish It dlstlnctly 
understood to be the rule of the fédéral courts that the wlll of a person found 
to be possessed of Sound mlnd and memory Is not to be set aside on évidence 
tending to show only a possiblllty or suspicion of undue Influence. The ex- 
pressed intentions of the testator should not be thwarted without clear reason. 
therefor." 

Upon careful reading of the testimony in this case, and examination 
of the authorities, I ara irresistibly forced to the judicial conclusion 
that the complainant in this case has failed to introduce sufficient proof 
to justify the court in setting aside the instruments. The bill must 
be dismissed. J^et a decree be entered in favor of défendants. 
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CONKLIN et al. v. UNITED STATES SHIPBUILDING CO. 
(Circuit Court, D. Maine. July 22, 1903.) 
No. 569. 
1. IN80I.VBNT Corporations— SaiT for Disposing dp Assets— Ancillart Jtj- 

BI6DICTION OF FEDERAL COURTS. 

The law, as recognlzed in the Circuit Courts of tlie United States, fs 
that, wlien a fédéral court at the domicile of a corporation appoints a 
receiver, or makes a decree winding up the corporation and disposing 
of its assets, or a decree of foreclosure, or any other decree looklng to 
a disposition of Its property, having proper jurisdiction in equity therefor, 
the circuit courts In other districts will ordinarily exercise ancillary juris- 
diction, and assist in carrying out the purpose of the court at the place 
of domicile. 

a. Samk — Parties— SuBsiDiARY Corporations. 

In an ancillary suit in another district to conflrm in that district the 
appolntment of a receiver for a corporation, made in the state of its 
domicile, where such corporation owns a majority of the stock of cor- 
porations of the state in which the ancillary suit is brought, and It is 
sought to hâve such stock transferred on their books to the receiver, as 
well as to Include their business and plants, held by them under lease 
from the foreign corporation, in the receivership, such domestic corpora- 
tions are necessary parties. 

& Fbdbral Codrts- Jurisdiction in Equitt— Statute Conpbrring Jurisdic- 
tion ON State Courts. 

A state statute, which confers on a state court jurisdiction In equity 
to entertain suits to wlnd up Insolvent corporations and dlstrlbute their 
assets, which neither the state nor fédéral courts had previously, will 
be recognized by the fédéral courts as giving them like jurisdiction, pro- 
vided the requisite diverslty of citizenship exists between the parties. 

4. Bhipbuilding Corporation— Leased Plant— Equitable Rioht to Eetain 
Possession to Complète Vessels. 

A Maine shipbuilding corporation, which had taken contracts for the 
building of a number of vessels, conveyed its plant to another corpora- 
tion of New Jersey, which had become the owner of a majority of Its 
stock, taking back a terminable lease. Before the vessels were launched, 
the New Jersey corporation became insolvent, a receiver was appointed 
for it by a fédéral court in New Jersey, and an ancillary suit was 
brought In Maine to hâve the appolntment there confirmed, and the 
receiver placed In possession of the leased property. Eeld that. In view 
of the circumstances under which the conveyance and lease were made, 
the lessee was entltled, as agalnst the lessor or its receiver, to retaln 
possession for the purpose of the completion of the contracta. 

In Equity. 

Thls was an application on the part of the complalnants to ratify, approve, 
and confirm wlthin the District of Maine the appolntment by the Circuit 
Court for the District of New Jersey of James Smith, Jr., of New Jersey, as 
receiver of ail the assets of the United States Shipbuilding Company. The 
application was made in this court to Judge Putnam on the 13th day of 
July, 1903; but Judge Putnam stating that It was hls settled practice to make 
no appointments of receivers, either original or ancillary, without public 
notice, an order to show cause was made, retumable this day, of which notice 
was given by publication In daily papers at New York City and Bath, Me., 
with servlee of the same on the Bath Iron Works and the Hyde Wlndlass 

'i 1. Supplementary and ancillary proceedlngs In fédéral courts, see note 
to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 G. O. A. 195. 
T 8. See Courts, vol. 13, Cent Dig. § 902. 
123 F.— 58 
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Company, constituent corporations wlthln the district, as explaîned In the 
opinion of the court, and furtber IlkeiseîTice on the attorney of Vofi United 
States for the district of Maine. It àppeared tliat the United States Shlp- 
building Company Is a corporation organized under the laws of tlie state of 
New Jersey; that it had absorbed varions shlpbuilding plants in New Jersey, 
Delaware, Maine, Callfornia, and elsewhere; that among the shlpbuilding 
plants thuç absorbed werç those of the Bath Ironworks and the Hyde Wlnd- 
lass Company at Bath, In this district; that the business of the Batli Iron- 
works Is the construction of seagoing vessels, and of the Hyde Windlass 
Company of certain fittlngs for such vessels; that the United States Shlp- 
building Company had açquired the whole or the- principal portion of the 
shares of the capital stock of thèse ,two corporations; that thèse two cor- 
porations had conveyed to the United States Shipbuildlpg Company their 
several plants; that, simultaneously. wlth the conveyances, leases were 
executed by the United States Shlpbuilding Company to each of the con- 
stituent companies of their respective plants, termlnable in lAugust, 1903, 
and also termlnable on flve days' notice by either party; that the rental 
reserved In each lease was the profits made by the lessee; that each local 
corporation had continued Jts business In Its own name, as though there had 
been no change of tltle to the plant; that each had floating assets and float- 
ing llabilltles; that the Bath Ironworks' has under construction in the ship- 
yards f ormlng parts of its former plant several vessels, among which is a 
United States battleship, to be named the Gteorgia; that some of thèse 
vessels, inçludlng the Géorgla, were contracted for before the conveyances 
and leases spoken of; that the contract wlth the United States for the con- 
struction of the Georgla contained the usual provision that, on certain con- 
ditions, the United States mlght take possession of the plant of the Bath 
Ironworks, and complète the vessel; that a bond, wlth surettes, in a very 
large amoïint, had been glven by the Bath" Ironworks to the United States, 
couditioned for the fulflllment of its contract; that the construction contracts 
of the Bath Ironworks necessarily extend over a séries of years; that the 
Hyde Windlass Company bas under way a large amount of work, but ail 
can be completed wlthout great delay; and that both corporations claim to be 
solvent, capable of performing ail their contracts and meeting ail their obliga- 
tions, unless disturbed by the action of this court. 

It also àppeared that the Circuit Court for the District of New Jersey 
(which is the domicile of the United States Shlpbuilding Company), Judge 
Kirkpatrick presiding, had taken jurlsdictlon on a blll In equlty between the 
parties to this proceeding under the act of the state of New Jersey of 1896 
entitled "An act concernlng corporations" (P. L. 1896, p. 2T7, c. 185); that 
that act vests in the chancery courts of the state of New Jersey power to 
wind up Insolvent corporations and dlstribute their assets; that It also con- 
talns a provision by vlrtue of which, In, the event, after such proceedlngs 
are commenced, It appears that the corporation can discharge its liabilities. 
the proceedlngs may be discontlnued, and , the corporation restored to the 
control of its ofiicers and stockholders; that> after a hearing, the Circuit 
Court in New Jersey entered a decree appointlng James Smith, Jr., receiver, 
which decree Is made by the complalnants in this case the basls of this pro- 
ceeding; that that decree glyes certain enumerated powers to the receiver, 
among which Is that of cariT^Ing on the businçss at the différent plants of 
the United States Shlpbuilding Company; that the decree \als<), in a gênerai 
way, vests in the receiver ail the powers contemplated by thè act named, 
wlthout iri any way statlng in détail the powers thus Interided to be vested; 
that the decree, exoept In , this gênerai wàjy, dOes not provlde for the distri- 
bution of tfiè assets of thé corporation and for a windln^ np of its afïalrs; 
that, thereforé, in many respects, the decree falls to bave the, aspects of u 
final decree, but glves colbr tp â sùg^ëàtion that it was Intënded only for 
tempora,ry ptirposes; that thè decree doès not provide in terms that the re- 
ceiver may teitoînate the leases ref erred to by felving the flve days' notice, 
but that the receiver had nndertaken so to termlnate them; that, assuming 
he had the power so to do under the decree, the receiver had takën to him- 
self, as receiver, a conveyance of ail the assets of the United States Shlp- 
building Company wlthln the District of Maine, as well as elsewhere, includ- 
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Ing the plants of the Bath Ironworks and of the Hyde Wlndlass Company; 
that the shares of the capital stock of thèse corporations belonging to the 
United States Shipbuilding Company had been transferred to him by the 
indorsements of the certificates, but had not been transferred on the stock- 
books of the respective corporations, or new certificates issued to him there- 
for; that, while the decree gives the receiver gênerai authority to conduct 
the business of the subordinate corporations, it does not contain such spécifie 
powers as would clearly justify the receiyer In assuming such contracts as 
that for the construction of the Georgia, or entering into new contracts for 
the building of seagoing vessels; and that the complainants maintain that 
this decree is final, and. In connection with the conveyances to the receiver, 
vested in him a complète légal title to ail the property within the District 
of Maine which, at the time of the decree, beionged to the United States 
Shipbuilding Company. 

It also appeared that ail the plants belonging to the United States Ship- 
building Company were mortgaged to the Mercantile Trust Company of New 
York, as trustée, for the beneflt of holders of bonds described in the mortgage. 

On the return day of the notice, the court heard informally ail parties claim- 
Ing an interest under the proceeding, reserving the détermination to what 
extent, if at ail, the court could or would allow any or ail of them to inter- 
vene formally. 

Guggenheimer, Untermeyer & Marshall and Chas. F. Libby, for 
petitioners. 

Sullivan & Cromwell, W. J. Curtis, and Symonds, Snow, Cook & 
Hutchinson, for Mercantile Trust Company of New York and Reor- 
ganization Committee. 

Orville D. Baker, J. M. Trott, Hornblower, Byrne, Miller & Pot- 
ter, and W. W. Miller, for Bath Ironworks and Hyde Windlass Com- 
pany. 

Charles W. Larrabee, for Marine National Bank and Lincoln Na- 
tional Bank. 

PUTNAM, Circuit Judge (orally). I think the interests of ail the 
parties demand that I should give my views on this case now. The 
position is an extremely difïîcult one, arising from the fact that the 
two subsidiary corporations in Maine sold out their plants to the 
Shipbuilding Company, and yet continued to make contracts in their 
own names. It is also complicated by the more serious fact that, 
although the decree of the Circuit Court for the District of New Jer- 
sey, the place of domicile, in a certain way authorizes the receiver to 
continue the business of the United States Shipbuilding Company, 
yet it is apparent that it is not within the just power of any court to au- 
thorize a receiver to make the long-time contracts necessary to carry 
on properly, and maintain to a proper standard of success, the con- 
struction of marine vessels, especially of one class which thèse sub- 
sidiary corporations build in this state and other states, namely, naval 
vessels of the United States. If the case were freed from those pe- 
culiar features, there would be no difficulty in my merely confirming, 
so far as this district is concerned, the decree entered in the Circuit 
Court for the District of New Jersey, including the conduct of the 
business by the receiver until the corporation was wound up as the 
statute of New Jersey contemplâtes it should be wound up when in- 
solvent. As it is, I must struggle with the case the best I can. 

The rule of so-called comity has little influence with me. The 
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best late writer on international làw— Dicey — says very truly : "The 
term 'comity,' as already poittted eut, is open to the charge of im- 
plying that the judge, when he applies fpreign law to a particular case, 
does se as a matter of caprice or favor." It is rather a scapegoat, 
an opportunity of escape for the court. I know of few propositions 
that now corne before the courts which are not governed by law, 
and in this case I must be governed by the law as practiced, and by 
the précédents, and not by any mère matter of comity. The law as 
recognized in the Circuit Courts of the United States is that, when 
the fédéral court of jurisdiction at the domicile of the, corporation 
appoints a receiver, or makes a decree winding up a corporation 
and disposing of its assets, a decree of foreclosure, or any other de- 
cree looking to a disposition of its property, thereupon, assuming that 
to aid another fédéral court involves a fédéral question which will 
lawfully support the exercise of jurisdiction by the fédéral judiciary, 
the Circuit Courts in other circuits will exercise ancillary jurisdiction, 
and assist in carrying out the purpose of the court at the place of 
domicile. 

The questions hère, hoWever, in addition to the difficulties to which 
I hâve referred, raise two material Unes of investigation. One is 
whether the Circuit Court for the District of New Jersey was pro- 
ceeding within the law at ail, and the other is, what is the nature of 
the judgment, decree, or order of that court, which is now brought 
before me for my action? Tliere are some subordinate questions 
as to the nature of the bill before me which I ought to lay out of 
the case before proceeding further. I will say that I can make no 
order until the complainants hâve made the Hyde Windlass Company 
and the Bath Ironworks défendants in their bill. This is because of 
the rule in Minnesota v. Northern Securities Company, 184 U. S. 
199. The question may arise, and does arise now, as to the transfer 
of the shares of the capital stock in thèse two corporations to the 
receiver, or trustée, appointed by the Circuit Court for the District 
of New Jersey, whose appointment I am now requested to confîrm ; 
and the control of those certifîcates of stock will be retained by this 
court, and they cannot be eflfectually transferred on the books of the 
local corporations until this court authorizes it. No decree can be 
made directing those corporations to transfer, and issue new certifî- 
cates of, stock, unless they are made parties to this bill. Therefore, 
before proceeding to enter an order, the complainants must amend 
by bringing them in. In addition, I see a spécial reason for requiring 
them to amend, because those corporations hâve so large interests 
in the questions before me that I ought not preclude them from a 
right to appeal from any order I may enter, if they désire so to do. 
Whether the Mercantile Trust Company, the mortgagee, should also 
be made défendant, I hâve no opinion about, and therefore I make 
no suggestion in regard thereto. 

Now comes the question as to the nature of the bill before me. 
If this were a bill asking me merely to appoint a receiver ad intérim, 
ancillary to an ad intérim receiver appointed in New Jersey, I should 
pay no attention to it. But in my view it is a bill asking me to as- 
sist in enforcing a final decree made by the Circuit Court for the Dis- 
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trict of New Jersey, and asking me to gather together assets, or 
cause them to be gathered together, so that they can ultimately be 
accounted for where they should ultimately be accounted for ; that is, 
to the Circuit Court for the District of New Jersey. It is like any bill 
asking the gathering up of assets by an ancillary proceeding for the 
purpose of causing them to be remitted to be disposed of by the court 
having jurisdiction at the place of domicile. Such proceedings re- 
late alike to the estâtes of deceased persons, to corporations, and to 
ail other subject-matters where there is occasion for gathering to- 
gether and administering, marshaling, and forwarding the net results 
to the court of primary jurisdiction. In my view, it is a proper bill, 
addressed properly to the equity side of this court, praying final 
relief of the kind I hâve described, to which the motion now before 
us is purely interlocutory in its character, with a view to the temporary 
administration of the assets until this bill is disposed of on a hearing 
on the merits. Therefore I find no difficulty in the frame of the bill, 
except the necessity of making thèse two subsidiary corporations 
parties défendant. 

The first substantial question I hâve to consider is whether the Cir- 
cuit Court for the District of New Jersey had jurisdiction in equity 
on the bill filed there. In my opinion, it had. The bill was framed 
under the statute of New Jersey looking to the winding up of corpo- 
rations and the distribution of their assets. The bill, unfortunately, 
is mixed in its character. The statute is likewise somewhat mixed. 
Both the bill and the statute provide that, under certain circumstances, 
the corporation be not wound up, and its assets not distributed ; but 
that is only a contingency. The real purpose is the ordinary one 
of a bill filed for winding up an insolvent corporation and distributing 
its assets. In this state, independently of statute, no equity court 
has jurisdiction to take possession of the assets of an insolvent cor- 
poration, distribute them, and wind it up. Nor is this the basis of 
equity jurisdiction in the fédéral courts at common law. However, 
there is this statute in New Jersey, which invests state chancery 
courts with this jurisdiction. The question is: state courts hav- 
ing the statutory power in equity to wind up an insolvent corpora- 
tion, do the laws of the United States prohibit a citizen of another 
state from going to the fédéral courts in the same state, and obtaining, 
through those courts, the relief which the Constitution ordinarily fur- 
nishes citizens of other states? In my judgment, there is no rule which 
requires that I should so conclude. It is settled, of course, that a mère 
state statute cannot confer upon a fédéral court equity jurisdiction. A 
state statute giving a state court jurisdiction in equity does not neces- 
sarily give a fédéral court like jurisdiction in the same state, but a 
state statute which confers on a state court jurisdiction which neither 
the state courts nor the fédéral courts had previously exercised, is 
recognized by the fédéral courts as giving them like jurisdiction pro- 
vided the subject-matter of the législation is équitable in its character ; 
and, by necessity, judicial proceedings winding up a corporation are 
ordinarily of that nature. 

It must be borne in mind that the gravity of this question, the mère 
fact that there is doubt, so far from barring a court from issuing an 
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Interlocutory injunction or appointing a receiver, may be the very 
occasion for doing either one or the other, or both. We do not al- 
ways sit hère, on thèse preHminary matters with référence to injunc- 
tions and receivers, to settle questions. The mère fact, sometimes, 
that questions remain to be settled, requires us to act in this interlocu- 
tory manner. If it were clear that Judge Kirkpatrick had no juris- 
diction in equity to appoint this receiver, if it were clear that this bill 
was brought, as so many bills are, simply for the purpose of getting 
a receiver, I should not concern myself about it, and should take no 
action; but, under the circumstances, there is so much to be said in 
favor of the jurisdiction of the court in New Jersey in this matter 
that I am bound not to turn my back on it. Independently of that, 
my présent judgment is that it had jurisdiction, and that it proceeded 
rightfully in entering the decree which was entered. That decree I 
am told by the counsel for complainants is final. He is familiar 
with the local practice in New Jersey. It impresses me as a final de- 
cree, although it contains many things which look as though it was in- 
tended for temporary purposes. By its gênerai référence to the stat- 
ute of New Jersey as to the powers of the receiver, it may be construed 
as covering and extending to what it does not expressly state. At 
any rate, I think, for the présent purposes, I must accept it as a final 
decree. What 1 may do when this case comes to a final hearing on 
the merits, if it ever does, is not for me now to détermine. 

What is the resuit of this in connection with what appears as to 
the title to the plants of thèse two subordinate corporations in Maine, 
and the occupation of them ? The position is simply this : At com- 
mon law, on the 8th day of August, by a title which, under the déci- 
sions of the Suprême Court, I must recognize, this receiver, appointed 
in New Jersey, having obtained under the order of the court of domi- 
cile a deed of ail the property, will be entitled to immédiate and abso- 
lute possession of the plants of both of thèse corporations ; and I can- 
not sit hère, knowing what that means, without making some order, 
not only for the purpose of acting in harmony with Judge Kirkpatrick, 
as I ought to do, but for the protection of ail the parties concerned, 
especially the subordinate corporations, which need my assistance 
hère more than the receiver needs it. Whether I can work out a sat- 
isfactory disposition of the difHculties, I do not know. I do not pro- 
pose to make an order to-day, but simply to map out what I think the 
order should be. Counsel will hâve the benefit of what I say. They 
can ascertain whether they deem what I propose practicable, and they 
can afterwards make such suggestions with référence thereto as they 
think proper. Whatever order I may now map out, it is plain the 
future may require to be modified; and counsel need not hesitate, 
whatever is now entered, to apply to me in the future for any modi- 
fication which they think should be made, as expérience is developed 
by the progress of events. It is necessary that I should act in har- 
mony with the Circuit Court for the District of New Jersey so far 
as I can. Yet this court cannot do either party before us much good. 
We may do ail parties much harm by working in one direction while 
the court at the place of domicile is working in another. The gên- 
erai interests require that I should conform my action hère, both with 
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référence to a receiver and to any order of sale, if one is made in New 
Jersey, so far as practicable, to the decrees of the court there, having 
due regard to the peculiar local position of thèse subordinate corpo- 
rations. 

Let us take, in the first place, the Hyde Windlass Company. The 
position, so far as it is concerned, is quite simple. It has brought 
on itself the condition now before me. The légal title to that plant 
vests in the receiver appointed by the court in the District of New 
Jersey. There is the lease to it, terminating on the 8th day of August 
next. There is no reason why I should not apply to that plant the 
gênerai rule by virtue of which I am bound to work in harmony with 
the Circuit Court for the District of New Jersey. I am speaking 
now simply of that property which was conveyed by the Hyde Wind- 
lass Company to the United States Shipbuilding Company. I am not 
speaking of the cash belonging to the Hyde Windlass Company, nor 
of its bills receivable. Neither am I speaking of the stock, and other 
like property, purchased in the course of business, the title to which 
vests in the Hyde Windlass Company. The receiver has no jurisdic- 
tion over any of thèse, and they will be distinctly excepted from any 
order which may be entered in pursuance of what I am now stating. 
There will be an order that on the 8th day of August the Hyde Wind- 
lass Company surrendered to the receiver ail the plant and property 
conveyed to the United States Shipbuilding Company which now re- 
mains in existence ; but the receiver will be directed to give the Hyde 
Windlass Company ail convenient facilities for the purpose of enabling 
it to complète the work on hand on the 8th day of August. After that 
day the receiver will be authorized, subject to the facilities thus to be 
given the Hyde Windlass Company, to operate the plant. This he 
may do himself or through the agency of the Hyde Windlass Com- 
pany, as shall be determined by the court on application made before 
or after the 8th day of August. So far as the Hyde Windlass Com- 
pany is concerned, I hâve no alternative except to enter an order in 
that way, unless I violate ail the précédents which govern fédéral 
courts under thèse circumstances. 

The Bath Ironworks afifords no présent difficulty to my mind, pro- 
vided it is compétent to carry on its own industry. It has what, in 
equity, is regarded as a lease. Underlying ail thèse proceedings, 
underlying the gênerai mortgage from the Shipbuilding Company, 
it had what the equity courts would enforce as an équitable lease 
against everybody, unless except against a purchaser for value in 
good faith, and ignorant of the existing circumstances. The Bath 
Ironworks undertook the construction of certain vessels in its yard. 
W^hen the property was conveyed to the Shipbuilding Company, the 
fact that thèse vessels were under construction was known ; especially 
the fact that, for the purpose of completing the battleship Georgia 
now there, the Bath Ironworks had stipulated with the United States 
that they might, under certain conditions, take possession of the 
plant, and finish the vessel. I do not rest the case on the Georgia. 
If a persoh owning a shipyard makes a paroi lease, or, even, an im- 
plied lease, to anoth^r to construct a vessel in the yard, although, at 
the common law, such a lease may be terminated at will, or by sum- 
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mary notice under the statute, yet the equity courts would sustaîn ît 
until the person constructing the vessel had reasonable time to get her 
ofF the ways. The rtile applies wherever a person owning real estate 
permits another to undertake heavy work of construction on his prem- 
ises. This equity is so strong tliat, necessarily, every presumption 
is always against its being surrendered. In this particular case, having 
in view the peculiar relations between the United States Shipbuilding 
Company and the Bath Ironworks, especially the fact that the interests 
of the former are to a substantial extent involved in the successful com- 
pletion of the latter's contracts, and of the further fact that in no aspect 
is the United States Shipbuilding Company a purchaser for full value 
and ignorant of the existing conditions, I am of the opinion that 
this equity was not surrendered or waived by the conveyance and the 
lease back, already referred to, notwithstanding that ordinarily such 
transactions would bar ail rights of this character not expressly re- 
served. In this case we hâve a receiver of an insolvent corporation. 
It has been my duty within a short time to investigate carefully the 
équitable rights of receivers, assignées, and trustées in bankruptcy. 
The law is that such receivers, trustées, and assignées hâve only the 
merest equity of the person or corporation from whom they take title. 
We go so far as to hold that the bankruptcy court, for example, and 
other courts administering insolvencies, not only do equity as ordi- 
narily known, but compel the doing of equity as between man and 
man, I explained this rule quite fuUy in the opinion in Franklin A. 

Chase et al., Petitioners, 124 Fed. , passed down in the Circuit 

Court of Appeals on June 18, 1903, not yet ofïicially reported. I 
think that, as against the Shipbuilding Company, and as against its 
receiver, this équitable right to maintain possession of thèse premises, 
to construct thèse vessels and finish tlaem, exists. That right, of 
course, applies only to vessels now under construction. 

I may hereafter be called on to apportion out the plant; but I can 
perceive no advantage to be derived from the receiver's taking pos- 
session at présent of a part of the plant of the Bath Ironworks, even 
though the whole of it may not be needed by the Bath Ironworks 
for carrying out its contracts, if such were possibly the fact. There- 
fore, for the présent, I shall deny him possession of any part there- 
of ; and the decree must be framed so that, until the court otherwise 
orders, the Bath Ironworks may occupy the entire plant for the pur- 
pose of finishing the vessels now under construction. Of course, the 
receiver v/ill be entitled to apply for further orders in case he finds 
that he can make use of a portion of the plant not required for the 
completion of the vessels now under way, or in case he finds that 
the Bath Ironworks is unable to proceed with its contracts, or is 
proceeding in a dilatory manner. The purpose of this order will 
be simply that the Bath Ironworks may hâve an opportunity to pro- 
ceed promptly to complète its présent contracts, if it demonstrates 
that it is able to complète them. If it is not able to complète them, 
events must take care of themselves. 

Other things, however, must be borne in mind. The receiver may 
control the capital stock of the Bath Ironworks, and his advice, sug- 
gestions, and counsel. and to a certain extent his desires, cannot be 
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disregarded. This, perhaps, cannot be framed in the présent order, 
and I State it simply because it may afïord the basis of further orders 
in case it turns out that the Bath Ironworks do not proceed in har- 
mony with him. Yet I do not anticipate anything of the kind. It 
is possible, of course, that the Bath Ironworks may fînd it cannot pro- 
ceed with its contracts to their completion. In that event, either 
party may apply îor further orders, and the court will gladly aid the 
parties in whatever may be suggested with référence to further reUev- 
ing the position. 

Of course, the Hyde Windlass Company and the Bath Ironworks 
must pay the receiver their rentals in accordance with the purpose 
of the terms of the leases. Counsel, in drafting the orders, will make 
proper provision in référence thereto. I do not know about the times 
of payment, how the amounts can be ascertained, or when ascer- 
tained. I leave that to counsel. 

I shall also appoint masters to immediately take inventories, to be 
returned to court, of the assets of the Bath Ironworks, the Hyde 
Windlass Company, and the United States Shipbuilding Company, 
within this district. I can conceive that there may be some diffi- 
culty in discriminating, and in determining what assets belong to 
each of thèse corporations ; but, the sooner this is donc, the better 
for avoiding confusion and disputes in the future. I will allow the 
complainants to name one of the masters, the respondents another, 
and the third master I will appoint myself. In that way, I think we 
will be able to get an inventory which will be correct, and which 
will not require the attention of the court in undertaking to pass 
on questions of détail. It will be borne in mind by counsel that in 
this court the rule is administered most liberally as to what a mort- 
gage, assuming to cover after-acquired property, covers in fact. In 
equity we foUow Pennock v. Coe, 23 How. 117, 16 L. Ed. 436, to 
the fuUest extent. If it is practicable for the Mercantile Trust Com- 
pany to take a part in the inventory, it may save some difficulties here- 
after ; but the inventory should be made at once. 

Of course, the Hyde Windlass Company and the Bath Ironworks 
must account to the receiver, not only for rent, but for whatever as- 
sets they use, now on hand, belonging to the United States Shipbuild- 
ing Company. That must be provided for in the order. Whatever 
funds corne into the hands of the receiver from any of thèse sources 
must be accounted for to this court until further orders are made. 

The court at présent requires no bond from the receiver in this 
district. Whether a bond will be needed will be a matter for further 
considération on application by the parties. 

I ought to say one thing I omitted in its proper place, and that 
is with référence to the efifect of the présent statutes of bankruptcy 
on statutes like that of New Jersey. That is a grave question, and one 
which is left absolutely open by the Suprême Court, so that no dé- 
cision of any court prior to In re Watts & Sacks, 190 U. S. i, 31, 32, 

23 Sup. Ct. 718, 47 L. Ed. , is of the slightest conséquence to my 

mind with référence thereto. I can see why the Suprême Court should 
hesitate. In the first place, it seems rather extraordinary that a state 
should not control the life of its own créature; but, what is a more 
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vital facti the présent bankruptcy statutes do not constitute a complète 
System so far as corporations are concernée!, but they are incomplète 
and fragmentary. A corporation cannot go into bankruptcy, and 
stockholders cannot put it in. The only way it gets into bankruptcy is 
by the action of its creditors ; . and such a fragmentary and incomplète 
code as that ought, perhaps, not be accepted as superseding the care- 
fully framed codes of the states, looking to the control and winding 
up of its own créatures in accordance with carefuUy developed local 
policies. At any rate, there is sufficient to suggest why the Suprême 
Court hesitated, and why, although it has declared over and over 
again that bankruptcy statutes supersede ail insolvency laws so far as 
individuals are concerned, it left open the question whether those 
now in force affect such laws with regard to corporations. It is 
enough, however, for the présent, for me to conclude that this is one 
of the class of grave questions, as I hâve already said, as to which 
the mère fact that there is a question, instead of preventing the grant- 
ing of an injunction, or the appointing of a receiver, may require it. 
So far as this is concerned, and so far as concerns other questions 
which I hâve not touched on, including the gênerai matter of the 
method of the administration of this trust, while I might diiïer from 
the Circuit Court for the District of New Jersey as to some détails, 
and do differ from it, I must cast the responsibility on that court in 
the main. I cannot refuse this without aiding to throw the property 
into confusion. 

I believe I hâve touched on ail the questions practically in issue be- 
fore me. If I hâve not, the counsel will hâve ample opportunity, 
taking the notes of what I hâve said, to call my attention to any- 
thing I hâve overlooked; and, if what I propose appears to be im- 
practicable or unwise, they may ask me to revise anything which I 
hâve suggested. 

The order will prbvide for the confirmation of Mr. Smith as receiv- 
er within this district, subject to the qualifications which I hâve stated. 



OLARKE V. EUREKA COUNTY BANK. 

(Circuit Court, D. Nevada. July 6, 1903.) 

No. 728. 

1. EscROW— Construction oi- Agheement— Conditions Précèdent. 

A provision of an escrow agreement that shares of stock shall be de- 
livered by the custodian to one of the parties when a certain fact shall 
hâve been flnally determlned créâtes a condition précèdent, which must 
be shown to hâve been fulflUed before delivery of the stock can be legally 
demanded. 

a Same— Ambiguitt op Writing— Rulbs of Construction. 

Where the language of a written escrow agreement Is uncertain and 
ambiguous, it Is the duty of the court, in construing It, to take into con- 
sidération the circumstances and conditions existing when It was made, 
In order to ascertaln the Intention of the parties. 

ï 1. See Escrows, vol. 19, Cent Dig. § 11. 
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8. Samb— Agreement Constbubd. 

Plaintiffi's assigner, who held a deed to an undlvided Interest In a mln- 
Ing property, sold and conveyed the same to a corporation in considéra- 
tion of a certain number of shares of its stocli. At tbat time a suit 
which had been bronght by bis grantor to set aside a trust deed cover- 
ing the property was pending on appeal in the Suprême Court. The 
shares of stock were deposited In escrow with défendant under an 
agreement that they should be delivered to the vendor "when it Is 
finally determined" that he owned the Interest in the property on the 
date when he conveyed the same, and that, in case it should be deter- 
mined that he was not the owner of sueh interest, the stoclc should be 
redelivered to the company. 3elc^ it appearing that there was no other 
question as to validity of the vendor's title, that the condition of the 
escrow agreement on whlch the stock was to be delivered had référence 
to the suit to eancel the trust deed, and that on the entry of a final de- 
cree canceling such deed the condition was fulflUed, and the delivery 
of the stock was legally demandable. 

4. Same— Conversion by Custodiak— Mbasure of Damages. 

Where a eustodian holding shares of stock in escrow refused to deliver 
them to the party entitled thereto when legally demanded, on fulfillment 
of the conditions of the escrow agreement, and, in an action brought 
against it for their conversion, instead of depositing them in court, set 
up a défense in behalf of the other party to the agreement which was 
whoUy wlthout merit, the plaintif! is entitled to reeover as damages. In 
addition to the value of the stock, a sum equal to légal Interest thereon 
from the time of conversion. 

Action for Conversion, Tried to the Court without a Jury. 

The correspondence between the respective parties concerning the demand 
made by plalntifC for the delivery of the shares of stock, referred to in the 
opinion of the court, Is hère set forth: 

On March 12, 1902, counsel for plaintiff advressed a letter to the défendant 
which reads as follows: 

"On the 25th day of January, 1902, a judgment and decree was rendered 
and entered by the • * * district court of ♦ * * Ormsby county, in 
the case of Irène M. Eobinson v. Henry Kind and Eugène Howell, fuUy ad- 
justing ail equities between the parties, and providing for a disposition of 
the property involved, and especially adjudging that the interest in the min- 
ing ground of the Rocco-Homestake Mining Company, conveyed by Mrs. 
Eobinson to the late R. M. Clarke is vested in him and his successors, so that 
neither Mrs. Robinson nor Messrs. Kind and Howell, or either, hâve any in- 
terest therein, or the stock Issued thereon, which you hold in escrow, The 
défendants hâve waived application for new trial and appeal in the above 
cause, and the judgment therein bas become final, thus ending the litigation 
between the parties. General Clarke's right to the stock in question and the 
dividends accrued thereon had In fact become final before his death, February 
11, 1901, by a decree theretofore rendered by the United States Circuit Court 
for the District of Nevada, quieting the title to the mining ground in ques- 
tion. Before his death he assigned and transferred the stock and dividends 
in question to Ida K. Clarke, his then wife, now, widow, for valuable con- 
sidération, and she is now the owner of the mining stock and dividends 
above mentioned. We are her attomeys, and agents, with authority to re- 
çoive and coUect in her name the stock and dividends in question, and as 
such we hereby demand that you deliver the same to us, or either of us, and 
we hereby designate Wells, Fargo & Co. Express Company, at Eurêka, Ne- 
vada, to receive the stock and money In question, and receipt for the same 
In our names, as well as for Mrs. Clarke. We will thank you to rcnder us 
a fuU statement of the dividends and interest thereon, if any, which hâve 
accrued on said stock. We will thank you also to fumish us at our expense 
an exact copy of the escrow agreement under which you accepted the trust, 
together with any other information, if you hâve any. In your possession, 
bearing upon the right of Mrs. Clarke to the stock and dividends. It Is our 
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understandlng that she Is entitled to the stock and divldends now In your 
possesBion above referred to, and that no adverse claim exista thereto, or 
can exist. Awaltlng your reply by retum mail we are, 

"Very respectfully yours, N. Soderberg, 

"Alfred Chartz, 
"Attorneys and Agents for Mrs. Ida K. Clarke. 
"I hereby ratlfy the foregolng demand; Mrs. Ida K. Clarke." 

To this letter the défendant on March 15, 1902, replied as follows: 
"Dear ^rs: As per your request in your favor of the 12th inst, as a 
matter of courtesy, we herewlth hand you copy of the paper yoù refer to as 
the 'escrow agreenaent under which we accepted the trust.' You state ttiat 
certain thlngs hâve happened, but you send us no évidence whatever thereof. 
If you hâve any record évidence showing that 'it is finally determined that 
sald Robert M. Clarke owned the undlvided one-twelfth of the Homestake 
Mine, etc.,' please send us the same; * * • in the event that you can 
show that 'It is finally determined' that Genl. Clarke owned the 1/12 interest 
in the said mine. 

"Yours truly, The Eurêka County Bank, 

"By Oscar J. Smith, Président." 

On April 11, 1902, counsel for plalntiflE addressed the following letter to the 
défendant: 

"Referring to our préviens correspondence in référence to the matter of the 
escrow of R. M. Olarke's mlning stock in Bocco-Homestake Company n'ow 
and for some tlme past the property of Ida K. Clarke, we hereby inclose 
copies of the following papers: Ist. Decree of U. S. Circuit Court, District 
of Nevada, in the case of the Rocco-Homestake Mining Company, a corpora- 
tion, compialnant, v. Henry Klnd and Eugène Howell, défendants. 2nd. 
Final judgment and decree in Roljinson v. Kind et al. rendered by the district 
court of • • • Ormsby county, Nevada, on the 25th day of January, 
1902. 3rd. Assignment from R. M. Clarke to Ida K. Clarke. 4th. Ratifica- 
tion in writlng by Ida K. Clarke of our demand upon you for the mlning 
stock in question, dated March 12, 1902. » * » TJpon thèse documents we 
renew our demand that you deliver the stock and dividends thereunto be- 
longing to Wells, Fargo & Co. at Eurêka, Nevada. * * • In conclusion 
we wlll say that If you Intend in good faith to deliver and pay over the 
stock and divldends in question according to the terms of the escrow, you 
should do so promptly upon the showing now made. It Is self-evldent that 
the judgment and decree of the Circuit Court of the United States inclosed 
herewlth Is décisive of the question. From the time of its rendition there 
could hâve been no valid reason for your withholding the stock and dividends 
accmed, unless it be that no formai notice had been glven you of the ren- 
dition of such judgment and decree. Your président, Oscar J. Smith, was 
présent at its rendition, and famillar wlth the circumstances tmder which 
it was glven. He also has been cognizant for several weeks past of the 
judgment by the * * « district court, Ormsby county, Nevada, in Robin- 
son V. Kind et al. It is also a matter of fact that the assignment to Mrs. 
Clarke was made upon his suggestion glven in wrtting. We hâve Instructions 
from our client to enforee this demand by légal proceedings if necessary, but 
trust we wlll not be required to resort to same. 

"Yours very respectfully, N. Soderberg and Alf Chartz, 

"Agents and Attorneys of Ida K. Clarke." 

To this letter the défendant on April 16, 1902, replied as follows: 
"Dear Sirs: Your valued favor of the llth inst., wlth stated enclosures, is 
at hand and noted. The duty of this bank, as trustée, is to hold the prop- 
erty covered by the trust untll 'it is finally determined that said Robert M. 
Clarke owned the undlvided pne-twelfth of the Homestake Mine * • * 
conveyed by the said Robert M. Clarke to the sald Roceo-Homestake Mining 
Company, on the second day of May, A. D. 1899'; or, untll the opposite is 
determined. This bank insists upon a literal compliance wlth the terms of 
the trust. 

"Yours very respectfully, The Eurêka County Bank, 

"By Oscar J. Smith, Président" 
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Alfred Chartz and N. Soderberg, for plaintiff. 
Cheney, Massey & Smith, for défendant. 

HAWLEY, District Judge. This is an action to recover the sum of 
$15,000 damages for the alleged wrdngful conversion of i,ooo shares 
of the Rocco-Homestake Mining Company, with dividends and ac- 
cumulations. The case was tried before the court, a jury having 
been waived by stipulation of the parties. It is admitted that the value 
of the shares of stock at the time of the alleged conversion thereof was 
$6,000, as alleged in the complaint, and that the dividends thereon 
amounted to $4,300, as stated in the ansvver. 

It appears from the testimony that in 1899 Robert M. Clarke, an 
attorney at law, since deceased, claimed an undivided interest in the 
Homestake mine, situate in White Pine county, Nev. That the claim 
of Clarke had its origin in a deed from Mrs. Irène M. Robinson, con- 
veying to him this interest in the Homestake mine in considération of 
his légal services rendered her in the suit of Robinson v. Kind, 23 
Nev. 330, 47 Pac. i, 977; Id., 25 Nev. 261, 59 Pac. 863, 62 Pac. 705. 
That during the year 1899 negotiations were carried on by the Rocco- 
Homestake Mining Company for the purchase of the interest claimed 
by Clarke, which resulted in an agreement that Clarke would convey 
his interest in the property to the corporation for 1,000 shares of the 
capital stock of the company, said stock to be placed in escrow until 
it was determined that hç owned the interest claimed in the property. 
That on May 2, 1899, in pursuance of this agreement, Clarke made a 
conveyance to the company of his interest in the mine, and three 
days thereafter the instrument designated as the "escrow agreement" 
or "receipt" was signed and executed. It reads as follows : 

"Keceived of Robert M. Clarke, one thousand shares of the capital stock 
of the Rocco-Homestake Mining Cîompany, of San Francisco, California, to 
be delivered to the order of the said Robert M. Olarke, together with the 
profits or dividends accrued and accruing thereon, when it is finally deter- 
mined that said Robert M. Clarke owned the undivided one-twelfth of the 
Homestake mine, situate in Swansea Canon, White Pine county, Nevada, 
conveyed by the said Robert M. Clarke to the said Rocco-Homestake Mining 
Company, on the 2nd day of May, A. D. 1899. Should it be determined that 
the said Robert M. Clarke was not the owner of the said one-twelfth interest 
In the sàld Homestake mine, then and in that case, the said Robert M. 
Clarke releases and rellnquishes any and ail clalms to the said 1,000 shares 
of stock and authorlzes the dellvery of the same to the order of the Rocco- 
Homestake Mining Company of San Francisco, California. 

"The Eurêka County Bank, 

"By Oscar J. Smith, Président. 
"Eurêka, Nevada, May 5, 1899. 

"For and in considération of the sum of one dollar, to me in hand paiii, 
the receipt whereof I do hereby acknowledge, and for other valuable con- 
sidérations, I hereby agrée and consent to ail the terms of the above and 
foregoing. Robt. M. Clarke." 

That after the exécution of this instrument the one thousand shares 
of stock in controversy in this action were delivered into the posses- 
sion of the défendant, and hâve ever since remained in its possession, 
together with the accumulated dividends on said shares. 

In regard to the exécution of this instrument, there is some contro- 
versy as to whether or not Clarke was compétent to exécute the paper. 
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and as to where it was executed. Mr. Oscar J. Smithy who was at 
the time of the exécution of the receipt the président of the défendant, 
and also président of the Rocco-Homestake Mining Company, and is 
one of th€ attorneys for the défendant in this action, was called as a 
witness on behalf of plaintiff, and testifîed as follows : 

"The receipt was written out at my office at Eeno, or General Clarke's 
office and my own — he had his office with me at Reno at that time — by 
General Clarke and myself. I did the typewriting, and the receipt was made 
out by the two of us; I representing the bank and the minlng company, and 
he representing himself. It was made and signed by myself for the bank, 
and General Clarke for himself, there in that office. » * • General Clarke 
dictated part of it, and I wrote part of it. I did the typewriting. • » * 
I think he went back the next day, but as to that I would not be sure, and 
furthermpre I think it was the last time he was ever there to attend to any 
business." 

On July 4, 1899, Mr. Smith called at the family résidence in Carson, 
Nev., and conversed with Mrs. Clarke as to the chances of Mr. Clarke 
recovering from his illness. Both were of opinion that his condition 
was very critical, and that the probabilities were that he would pass 
away within a very few days. Mr. Srnith then suggested the pro- 
priety.of.having the stock in question conveyed to her for her protec- 
tion, and stated that, anticipating the conditions they had discussed, 
he had prepared a bill of sale conveying Mr. Clarke's interest in the 
shares of stock to her. There is some controversy as to who prepared 
the bill of sale which Mr. Clarke signed, but, ijiasmuch as Mrs. Clarke's 
interest is admitted, it is wholly immaterial who prepared the docu- 
ment. A copy of this bill of sale was introduced by plaintifï. It con- 
veys to Mrs. Clarke ail his "right, title and interest in and to one 
thousand shares of the capital stock of the Rocco-Homestake Mining 
Company, a corporation, now held in escrow under certain conditions 
by the Eurêka County Bank, Eurêka, Nevada." Clarke died February 
II, 1901. On March 12, 1902, counsel for plaintiff made a demand 
upon the défendant for the delivery of this stock and the accumulated 
dividends. 

Among other things, it is claimed by the défendant "that no demand 
has ever been made, as disclosed by the évidence, that would entitle 
this plaintiff to sue for damages for conversion." The correspondence 
between the parties to this suit with référence to the demand is set out 
at length in the statement of facts, référence thereto being hère 
made. The contention of counsel dépends entirely upon the question 
whether or not the conditions in the escrow agreement had been 
complied with at the time of the demand for the shares of stock. Has 
the condition of the escrow agreement that the stock is to be deliv- 
«red "when it is finally determined that said Robert M. Clarke owned 
the undividèd one-twelfth bf the Homestake Mine" been complied 
w tth ? This condition is in the nature of a condition précèdent, and, if 
the case rests Upon the escrow agreement, it must be shown that it has 
been determined that Clarke owned the interest in the mine which he 
conveyed to the Rocco-Homestake Mining Company. Soderberg v. 
Crockett, 17 Nev. 409, 415, 30 Pac, 826; Inda v. Mcinnis, 25 Nev. 
23s, 240, 59 Pac, 3. The condition in the escrow agreement is vague, 
uncertain, and indefinite. How was it to be "iinally determined" that 
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Clarke owned this interest? The manner in which it was to be de- 
termined îs not stated. Whether an independent suit was to be 
brought to détermine the question, or whether it was to be determined 
by arbitration, or by the courts, or by agreement of the parties, or in 
any other manner, is left upon conjecture merely. The reading of the 
escrow agreement does not, of itself, throw any light on this subject. 
This being true, it becomes the duty of the court to inquire into the 
circumstances and conditions which existed at the time of the ne_gotia- 
tiong between Gen. Clarke and the Rocco-Homestake Mining Com- 
pany for the purchase of his interest in the Homestake mine, which 
resulted in depositing the shares of stock in question with the défend- 
ant, subject to the conditions named. This is necessary in order to 
bring the language in the "escrow agreement" as near to the inten- 
tion and actual meaning of the parties at the time of its exécution as 
the words which they saw fit to employ and rules of law will permit. 
The ruie is universal that it is the duty of the court, where the lan- 
guage used is not clear, positive, and certain, to consult the condi- 
tions, situation, and motives of the respective parties for the purpose 
of ascertaining their intention. Leete v. Pacific Mill & Mg. Co. 
(C. C.) 88 Fed. 957, 967; Wolfif v. Wells, Fargo & Co., 115 Fed. 32, 35, 
52 C. C. A. 626; Accumulator Co. v. Dubuque St. Ry. Co., 64 Fed. 70, 
74, 12 C. C. A. 37; Sait Lake City v. Smith, 104 Fed. 457, 463, 43 
C. C. A. 6^y. This rule has been applied in a great variety of cases. 
In Kaufifman v. Raeder, 108 Fed. 171, 175, 47 C. C. A. 278, 54 L. R. A. 
247, where, in order to décide the contention there raised as- to the 
right of a party who had accepted and retained the benefits of an agree- 
ment substantially performed by the other party, to enjoy those bene- 
fits, and still rescind the agreement which he had stipulated he would 
perform, the court deemed it necessary, before deciding the question, 
to obtain a clear idea of the relations of the parties to the agreement, 
and the moving considérations which induced the parties to sign it, and 
said: 

"This conception must be secured by the light of the fundamental rule that 
the situation of the parties when the contract was made, its subject-matter, 
and the purpose of its exécution are material to détermine the intention of 
the parties and the meaning of the terms they used, and that -when thèse 
are ascertained they must prevail over the dry words of the stipulation." 

See, also, Fox v. Tyler, 109 Fed. 258, 260, 48 C. C. A. 356 ; Rock 
Island Ry. Co. v. Rio Grande Railroad, 143 U. S. 596, 609, 12 Sup. 
Ct. 479, 36 L. Ed. 2^7 ; Winona & St. Peter Land Co. v. Minnesota, 
159 U. S. 526, 531, 16 Sup. Ct. 83, 40 L. Ed. 247; Mayer v. Goldberg 
(Wis.) 92 N. W. 556, 558. 

What were the conditions which created the adverse interest or 
cloud upon the interest claimed by Clarke? Was there any adverse 
interest held by any other person? If so, by whom? Is it possible 
from the évidence in this case to détermine what the parties meant 
when they said that the stock was not to be delivered until Clarke's 
claim was finally determined ? What were the existing facts in regard 
to this title? 

We glean from the voluminous documents in évidence in this case 
that in 1892 Mrs. Irène M. Robinson, who was the heir at law of her 
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deceasied husband, Eugène N. Robinson, claimed to own an înterest 
in the Homestake mine; that sbe conveyed one-twelfth thèreof to 
R. M. Glarke, as hereinbefore stated) and the balance of her interest 
to the Rocco-Homestake Mining Company. It must hâve been with 
référence to the title or daim thus acquired that the negotiations were 
had between the corporation and Clarke for the purchase of his interest. 
It appears that, previous to the exécution of the deeds last referred to, 
Mrs. Robinson had instituted a suit in the state district court of 
Eurêka county against Henry Kind and Eugène Howell to set aside 
a trust deed made by her to Kind, as trustée — to secure the payment of 
certain sums due Howell, etc. — of the Homestake mine, on the ground 
that Mrs. Robinson was not of sound mind and memory when the 
trust deed was executed. The trial of this suit resulted in a judgment 
in her favor. Kind and Howell appealed to the Suprême Court, and 
this appeal was pending in that court at the time of the exécution of 
the escrow agreement. Do not thèse undisputed facts clearly show, 
beyond question, that it was with référence to this litigation that the 
escrow agreement was executed, and that the words we hâve so fre- 
quently quoted had référence thereto ? If Mrs. Robinson won the suit, 
the resuit would be tlaat Clarke's title was determined thereby. There 
is no prêteuse that there was any adverse interest to Clarke's claim, 
except that raised in the suit of Robinson v. Kind. When that case 
was decided upon appeal in the Suprême Court, the judgment of the 
lower court was reversed, and a pétition for rehearing was denied. 
Robinson v. Kind, 25 Nev. 269, 291, 59 Pac. 863, 62 Pac. 705. There- 
after the venue of said suit was transferred, by an order of the district 
court of Eurêka county, to the district court of Ormsby county, Nev., 
in pursuance of a stipulation of ,the parties, which proyided, among 
other things, that the cause might be heard and determined by the 
district court in Ormsby county "upon this stipulation, and agreement, 
and upon, the évidence, oral and documentary," taken and admitted 
at the trial of the cause in Eurêka county, and "contained in the de- 
fendants' statement on motion for new trial." The case was regularly 
placed on the docket and calendar of the district court of Ormsby 
county, and set for hearing on July 27, 1901, and the hearing thereof 
was continued from time to time, and on December 20, 1901, the fol- 
lowing minute entry was made in said court: 

"The trial of the abore-entltled action came on to be heard at this time, 
Alfred Chartz, Bsq., appearing on part of plaintiff; and, after reading plead- 
Ings and stipulation in said action, ail of the papers, testimony, and évidence 
of the two preceding trials of this action were submltted to the court for his 
considération, and asked that the court render his décision thereon. CJourt 
thereafter took matter under advisement, and ail of said papers for reading." 

On January 6, 1902, the court convened and made the following or- 
der : 

"In the above-entitled action, court ordered that Judgment be entered In 
favor of plaintlfC in accordance with the stipulation on file hereln; that she 
was non compos mentis at the time of exécution of deeds." 

No appeal has been taken from said judgment. 
The judgment in that suit, in its légal efifect, determined that Clarke 
was the owner of the interest in the Homestake mine which he con- 
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veyed to the corporation, and in considération of said deed the corpo- 
ration issued to him the i,ooo shares of stock, which was deposited 
with the défendant. The condition in the escrow agreement having 
been determined, the demand made by plaintiflf for the stock was a 
légal demand, and the refusai of défendant to deliver the stock was an 
unlawful conversion thereof, and entitled plaintiiï to maintain this 
action for damages. 

But in addition to the proceedings had in the state court, it appears 
that in May, 1899, the Rocco-Homestake Mining Company, by Robert 
M. Clarke and Oscar J. Smith, its attorneys, brought suit in this court 
against Henry Kind and Eugène Howell to quiet its title to the Home- 
stake mine. The défendants answered separately. Kind set up his 
title under the trust deed, hereinbefore mentioned, from Mrs. Robin- 
son, and Howell alleged that he was "the owner of said two-thirds in- 
terest in said mining claim." The cause came up regularly for trial 
January 10, 1900, at which time the respective parties to the suit stipu- 
lated that, for a valuable considération received by the défendants, 
ail the différences existing between the parties had been compromised, 
settled, and adjusted, and, as a part of said compromise and settlement, 
"it is by said défendants, Henry Kind and Eugène Howell, stipulated 
and agreed that the said complainant hâve a decree herein quieting 
its title to the premises mentioned in the bill of complaint and herein- 
after described, viz., that certain mine, mining claim, and mining loca- 
tion located by Rocco Kranaze, E. N. Robinson, and Frank Paul, 
October 12, 1886, as the 'Homestake Mine,' and situated in Swansea 
Caîïon, near Shermantown, in the White Fine mining district, White 
Fine county, state of Nevada." A decree was duly entered in pursu- 
ance of this stipulation in favor of complainant. This decree quieted 
the title of the corporation against the adverse claim of Kind and 
Howell to the Homestake mine, and established and fînally determined 
that Clarke owned the interest which he had conveyed to the corpora- 
tion ; that his deed, as well as the deed of Mrs. Robinson, to the cor- 
poration, was valid. 

Various objections were made at the trial as to the admissibility 
and legality of the proceedings had in the state and United States 
courts. This court déclines to review the proceedings had in the 
state courts. The parties had their day in court, and, if they did net 
avail themselves of ail the défenses they rtiight hâve made, it was their 
fault ; and the errors, if any existed therein, cannot be availed of by 
this défendant or by the Rocco-Homestake Mining Company. Nor 
can they, or either of them, avail themselves of any irregularities or 
defects, if any, in the proceedings had in the matter of the estate of 
Eugène N. Robinson, or of the steps taken by Mrs. Robinson in ac- 
quiring her interest in the Homestake mine. 

There are several other matters alluded to in the arguments of coun- 
sel, that, in the light of the conclusions reaehed, need not be re- 
ferred to. 

The truth is that the défendant has no valid défense to this action. 

It had no right to the stock. It was a mère custodian thereof. Its 

only interest was to protect itself against the claim and demand which 

it allèges was made upon it by the Rocco-Homestake Mining Com- 

123 F.— 59 
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pany to dfelîver the stock: to it. The ordinary course was for the dé- 
fendant to , hâve dçposited the stock in court, in order that proper 
steps might thereafter hâve been taken by the respective parties to 
establishitheir daim to the shares of stock. The défendant, however, 
chose to become a partisan on behalf of the Rocco-Homestake Mining 
Company, and set up a défense for it which is wholly without merit. 

What amount of damages should, under the facts and circumstances 
of this case, be awarded to the plaintiff? No spécial damages were 
alleged oriproven. The gênerai allégation in the complaint is that she 
has been damaged in the sum of $15,000. , She is, of course, entitled 
to recover the value of the shares of stock, with the accumulated 
dividends thereon at the time of her demand, which amounts to 
$10,300. I am of opinion that she is entitled to recover as damages 
not only the value of the property and accumulated dividends, but also 
a sum equal to légal interest on the same from the time of conversion. 
I Sedg. on Dam. (8th Ed.) § 316; New Dunderberg M. Co. v. Old, 
97 Fed. 150, 153, 154, sis C. C. A. 89, and numerous authorities there 
cited. Adding the légal interest, to wit, $951.75, to the sum above 
stated, makes a total of $^,251.75, whiçh plaintifï is entitled to recover. 
l<et judgment be entered: in her favor for that amount, with costs and 
interest. 



RITTBR V. LYNCH et al. 
(Circuit,Court,D. Nevada. July 6, 1903.) 

. . No. 726. 

1. PoblioLands— RiGHT op Possession— AoTs Sufficibnt to Estaelish. 

The question of what aets are sufficient to give a right of possession 
to public lands is one to be determîned upon the facts of each partleular 
case, such as the chàràcter of the land, its locality, and the object and 
purpose for which It is taken up and claimed; the only gênerai rule 
being that the aets must be of such a character as to show the dominlon 
and contre^ of the claimant over the land. 

2. 8amb— Deposit op Tailinbs fkom Stamp Mill— Impounding ts Rbsektoib. 

The owner, of a mlll for the crushlng and réduction of ore constructed 
a réservoir by building a bulkhead across a ravine on unoccupied public 
land of the tJnited States adjolning bis mill site, In which he impounded 
the talllngs from his mlll to the amount of some 60,000 or 70,000 tons, 
and of considérable value. AJter hls death and the removal of his 
widow and children, she contlnued to pay taxes on the land, and to bave 
it looked after by i:esîdent agents, who kept trespassers ofC, and from time 
to time had repairs made or work done to protect the talllngs agalnst 
behng washed away. Eelct, that such aets of the décèdent were sucaclent 
to préserve hls ownership of the talllngs, and to give hlm the right to 
the possession of the land on which they were deposlted, which contlnued 
in hls heirs, aûd, as shown by the évidence, had ne ver been abandoned 
by them; that such ownership and right of possession precluded the ac- 
quirlng of any right in the talllngs or the land covered by the réservoir 
by another by the location thereon of a placer mlnlng claim, based, prin- 
dpally at least, on the discovery of minerai in the talllngs, no work 
havlng been done oii the claim by the locator except with référence to 
such talllngs., 

Action of Ejectment Tried to the Court Without a Jury. 

F. M. Hufïaker and George N. Noël, for plaintiff. 

W. E. F. Deal, for défendants. 
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HAWLEY, District Judge (orally). This is an action of ejectment 
to recover the possession of 20 acres of land situate within the corpo- 
rate limits of Virginia City, in Storey county, Nev., described by metes 
and bounds, and alleged in the complaint to be known and designated 
as the "Tailings Placer Mining Claim." The parties having waived 
a jury trial, the case was tried before the court. 

The contention of the plaintifï is that the land was open, unoccupied 
minerai land of the United States on May 7, 1892, and that on said 
day he duly located the same as a placer mining claim, and thereafter 
complied with ail the requirements of law as to the discovery of min- 
erai, the marking of the boundaries and performance of the annual 
work thereon ; that ever since that date he has been in the peaceable 
and undisturbed occupancy and possession thereof until January, 1902, 
when he was wrongfuUy ousted therefrom by the défendants, and that 
he is legally entitled thereto ; that the défendants hâve never acquired 
any title, or taken any légal steps to acquire any title, to any portion 
of said land; and that no title thereto could be obtained to minerai 
land "unless there is a location according to law" — citing i Lind. on 
Mines (2d Ed.) § 219, and other authorities. The contention of the 
défendants is (i) that under the provisions of sections 2382, 2386, 2387, 
and 2388, Rev. St. [U. S. Comp. St. 1901, pp. 1455, I457. 1458], and a 
compliance therewith in 1865 by the authorities of Virginia City, the 
town sites on which the land in controversy is situated were with- 
drawn from entry or sale for mining purposes, without any saving 
clause or condition except that contained in section 2392, Rev. St. 
[U. S. Comp. St. 1901, p. 1459], which provides that "no title shall 
be acquired under the foregoing provisions of this chapter to any mine 
of gold, silver, cinnabar or copper, or to any valid mining claim or 
possession held under existing laws," and that the title to the surface 
of such town sites as were not occupied by any person was in the 
United States to be held in trust for the inhabitants of the city, and 
the town sites were not thereafter subject to location as placer mining 
claims; (2) that the plaintifï had not complied with the mining laws 
in locating the land in question in this : that he had not discovered 
any minerai in the ground, except in the tailings, and had not per- 
formed the annual work upon the claim, and that the tailings were not, 
upon the facts disclosed by the testimony, subject to location; (3) 
that the tailings were, at the time plaintifï attempted to locate the 
land, the property of one Michael Lynch, from whom the défendants 
dérive their right of possession. 

It must be admitted that, if the tailings had been sufïered by Mr. 
Lynch to flow where they listed, his claim of ownership therein would 
hâve to be considered as abandoned ; or if the tailings were, by their 
own uninterrupted flow, lodged upon the land of another, they would 
be considered as an accretion, and belong to the owner of the land. If 
they were allowed to flow in their natural course, and accumulate on 
vacant and unappropriated public land, they would become subject to 
appropriation by any one who took them up and pursued the steps 
and proceedings analogous to the location of placer mining claims. i 
Lind. on Mines (2d Ed.) § 426, and authorities thefe cited. But no 
such conditions appear in this case. It will be conceded that no title 
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from thç goverûment could be obtâined for minerai land "unless there 
is a location according to law"; that every compétent locator bas the 
légal right to initiate a claim to any unappropriated public land by a 
peaceable, adverse entry upon it while it is in the possession of those 
who bave no superior right to.acquire the title or to hold the posses- 
sion. At the same time it must be adraitted that the actual possession 
of a tract of public land is valid as against a mère intruder, or one hav- 
ing no higher or better right than the prior occupant, and that no 
mining right or title cah be initiated by a violent or forcible invasion 
of another's actual occupancy. Did the défendants, or those under 
whom they claim, prior to and at the time of the location of the ground 
by plaintiff as a placer mining claim, hâve any valid right of ownership 
and possession, or right of possession, to the taiHngs situate on the 
land in controversy, and, if they acquired any such right, bas it been 
maintained, and was it- valid at the time the plaintifif attempted to ac- 
quire the title to the ground, and at the time he was ousted therefrom? 
The défendants were not seised in fee of the title to the land. Their 
ownership and right to the tailings and possession of the land covered 
by the. réservoir in which the tailings were impounded is not neces- 
sarily dépendent upon their having the légal title to the land. It rests 
upon other grounds. It appears from the testimony on behalf of 
défendants, that Michael Lynch, prior to 1868, obtâined the title to 
about six acres of land known as the "Hoosier State Millsite," situate 
above the land in controversy in this action ; that he was the owner of 
a naill upon said land, and operated the same for the crushing and ré- 
duction of ore from the Comstock Iode ; that in the natural working 
of said mill the tailings therefrom, unless restrained, would run down 
the canyon, and become lost to the owner thereof; that, in order to 
impound the same, he constructed a réservoir or bulkhead, situate in 
the canyon or ravine a short distance below the mill on the ground 
in controversy, of such sizé and dimensions and in such manner as to 
confine the tailings conducted by him from said mill, and enable him 
to keep and préserve thé same from waste or destruction until such 
time as they could profitably be worked or sold. The réservoir was 
principally built of the tailings, bankingthem up in a wet state at the 
lower end so as to become solid enough to keep the tailings running 
down the ravine in the réservoir. This réservoir was built upon 
vacant, unoccupied public land of the United States. 
In Jones v. Jackson, 9 GaL 237, 244, the court said : 

"When a place of deposit for tailings is necessary for the falr working of 
a mine, there can be no doubt of the mîner's right to approprlate such ground 
as may be reasonâbly necessary for this purpose, provlded he does not inter- 
fère with pre^existing rlghts. Hls Intention, however, should be clearly mani- 
fested by outward ?icts. Merely posting a notice would not seem to be sufH- 
cient" ' ;' 

In this case there were no pre-existing rights of others that would 
interfère with the appropriation of the land. Was his intention made 
manifeSt by his acts, or was it necessary for him to locate the ground 
substahtiallyîn the manner required for the location of a mining claim 
by posting notices, marking the boundaries, performance of annual 
work, etc.? In Rogera v.,Cobney, 7 Nev. 213, 218, which was an 
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action of trespass for entering upon a tract of land and removing 
therefrom certain tailings claimed by défendants, the court held that 
it was only necessary for the plaintiff to prove a rightful possession 
in himself, and that it is not incumbent upon him to establish any title 
beyond that. In the course of the opinion, after stating that the land 
in question in that case was of no value except for the tailings thereon 
— which may substantially be said of the land in controversy in the 
présent case — and that the tailings were only valuable for the gold 
and silver which they contained, said : 

"Although not a mining claim withln the strict meaning of the expression 
as generally used in this country, still it is so closely analogous to it that 
the propriety of subjecting the acquisition and maintenance of the posses- 
sion of it to the rules governing the acquisition of the right of possession to 
a strictly mining claim at once suggests itself." 

It will be observed that the court did not hold the land in question 
"to be minerai land, but only that it is so clearly analogous thereto 
that the laws controlling the possession of one should also govern the 
other. * * * The plaintiffs had an undoubted possession suf- 
ficient to enable them to maintain trespass against any person enter- 
ing within their boundaries, except such as would show a better 
right." Mr. Lynch might, under the principles announced in that dé- 
cision, hâve taicen up the land on which the tailings were deposited 
as a placer mining claim — because the taihngs deposited thereon gave 
it value as minerai land — by taking ail the steps required by the mining 
laws, rules, and régulations. This might hâve been a safer course for 
him to bave pursued in order to prevent Htigation and save expense 
and trouble. But was it absolutely necessary to do so in order to ob- 
tain the right of possession to such land? The land was situated in a 
ravine below the quartz ledges on the Comstock Iode, unfit for culti- 
vation, upon and over which could be found only small quantities of 
gold or silver, which came chiefly from the ledges or the mills above. 
Did not the acts of Lynch in conducting the tailings from the mill and 
running them upon this land and building a réservoir to keep them 
confined clearly manifest his intention to claim and hold possession 
of the land for the purpose stated, and were they not of themselves 
sufificient to impart notice that the land was claimed and occupied for 
that purpose? What other physical marks were necessary to desig- 
nate the ground or give notice to the world of the extent of L)Tich's 
claim, and the purpose of his occupancy and possession thereof ? This 
case may be sui generis, in that it is apparently the only case that has 
come before the courts without some proof that other steps were 
taken to more particularly define the boundaries and extent of the 
claim. Further steps would, of course, be necessary if the défendants 
claimed more ground than the réservoir and taihngs covered, and 
their claim must be limited to the land covered by the tailings and the 
réservoir, with sufficient ground around the same reasonably necessary 
to protect the claim, or to work upon or remove the tailings therefrom. 
It does not follow that, because the land could hâve been located by 
Lynch as minerai land, he could not obtain a right of possession 
thereto for the purpose of saving the tailings without compiying with 
ail the steps required by the mining laws. The question of what acts 
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are necessary to obtain possession of land always dépends upon the 
îacts of each particular case. They must always be of such a character 
as to show the dominion and control of the claimant over the land. 

In Garrardv. Silver Peak Mines (C. C.) 82 Fed. 578, 591, this court, 
in discussing this question with référence to sahne lands, said : 

"The law does not require such land to be fenced in order to subject it 
to the dominion and control of the claimant. The évidence of acts sufHcient 
to constitute, possession of land must always, in a great measure, dépend 
upon the character of the land, its locality, and the objeet and purpose for 
which it was taken up and claimed. The law does not require vain and use- 
less things to be done. It only requlres such acts to be performed as are 
necessary to subject the land to the wlll and control of the claimant, suffl- 
cient to notlfy the public that the land Is claimed and occupied, and is in 
the possession of the claimant." 

See, also, Silver Peak Mines v. Valcalda (C. C.) 79 Fed. 886, 889, 
and authorities there cited ; Stanley v. Sierra Nev. S. M. Co. (C. C.) 
118 Fed. 931, 933; Rogers v. Cooney, supra; English v. Johnson, 17 
Cal. 107, 76 Am. Dec. 574; Table Mountain v. Stranahan, 20 Cal. 199; 
Hess V. Winder, 30 Cal. 349; 3 Wash. Real Prop. (4th Ed.) par. 32, 
p. 150. 

Did the défendants, after the death of Mr. L,ynch, maintain the 
right of possession to said land, réservoir, and tailings? He died 
in 1877. His estate was thereafter duly administered upon, and his 
property— including the land and tailings in controversy — was dis- 
tributed under due course of administration to the défendants. Mrs. 
Lynch, in 1882, removed to San Francisco, Cal., and has ever since 
resided there. Mr. Rogers, who had acted as an agent for Mr. Lynch 
in his lifetime, after his death acted as agent for Mrs. Lynch, both be- 
fore and after her departure from Virginia City, to look after ail the 
property, including the ground in controversy, in which she and her 
children had become interested. She had three tenants living in différ- 
ent places in Virginia City upon her property — one of them (Mc- 
Caff ery) living right near the réservoir ; another (McNally) in a house 
which commanded a view of the premises; and Mr. Henning, who 
was county assessor. Mr. Henning testified that in 1885 he looked 
after the tailings for Mrs. Lynch at her request ; that he employed a 
man to build a water dam so as to turn the water away from the tail- 
ings, and prevent them from being washed away ; that he continued 
his supervision over the réservoir and tailings for eight or nine years, 
went to see them occasionally, had some work done on the réservoir 
at différent times ; that he requested McCaffery to notify him of any 
interférence by anybody with the réservoir or tailings ; that at one time 
McCaffery reported to him that Ed Geach had broken the réservoir; 
that he had put a dam in the stream, and turned the water into the pile 
of tailings, and was attempting to wash them away, and that he 
(McCaffery) had warned him several times not to do it ; that, acting 
upon this information, he employed a man, and went down to the 
réservoir, and had the necessary work done to repair it so as to pre- 
vent the tailings from being washed away by any one ; that at différ- 
ent times while he was looking after the tailings he was requested by 
Mrs. Lynch to allow, and he did allow, certain parties to sample the 
tailings with a view of purchasing the same, and that no other parties 
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had ever been permitted to interfère therewith. Mr. Rogers, the 
agent of Mrs. Lynch, testified that he had known the ground for 32 
years, and had never seen any outsiders at work thereon until 1902, 
when he drove the employés of plaintiÉf ofF the ground ; that he had 
been watching the ground for Mrs. Lynch for about 17 years ; that he 
had done some work repairing the réservoir; that he was at the 
ground ofif and on for 15 years, probably 100 dififerent days each year. 
The testimony shows that Mrs. Lynch had for nearly 30 years paid the 
taxes on this land ; that there were about 60,000 or 70,000 tons of 
tailings impounded in this réservoir at the time plaintifï niade his loca- 
tion of the ground. It is admitted that the tailings are of considérable 
value. 

The fact that Mrs. Lynch paid the taxes on said land is not, of itself, 
sufficient to show acts of possession, and was not admitted for that 
purpose, but it is admissible in her favor, as tending to show that she 
claimed the property, and had at ail times been acting in apparent 
good faith. Webb v. Richardson, 42 Vt. 465, 475. The fact is that 
the réservoir was at the lower end of the six acres of land owned by 
Lynch as a mill site, and of itself marked out the défendants' posses- 
sion as clearly as if the land had been inclosed with a substantiaï fence. 
There was never any abandonment of the premises by the défendants, 
the mère fact that prior to plaintiff's entry upon the land a high freshet, 
over which no person had any control, had occurred, which washed 
away a portion of the tailings, does not prove — as plaintifï claims — 
that the property had been abandoned. Whatever inference, if any, 
might be drawn therefrom, is dispelled by the acts and conduct of the 
défendants and their agents in thereafter performing work in repairing 
the réservoir and diverting the water therefrom, and taking such other 
steps as were necessary to prevent a further waste of the tailings. 
Abandonment is a question of intent, to be determined by the spécial 
facts in any given case. In order to constitute abandonment of the 
right of possession which the défendants had acquired, there would 
hâve to be shown a clear and unequivocal act or acts of the parties, 
showing a détermination on their part to surrender their right to the 
property. There must be the concurrence of the intention to aban- 
don and the actual relinquishment of the property, and of their right, 
dominion, and control over it. The record clearly shows — inde- 
pendent of the testimony of Mrs. Lynch that she had never in any 
manner, shape, or form intended to abandon or release her claim to 
the tailings — that the property was never abandoned by the défendants. 
The facts disclosed by the record are, in my opinion, sufficient to show 
that the défendants hâve preserved their ownership of the tailings and 
possession of the land upon which they were impounded, and that 
plaintifï did not, by his acts, acquire any right or title thereto as 
against the défendants. 

The testimony offered on behalf of plaintifï to the efïect that the 
land located by him (outside of the land upon which the taiUngs were 
deposited) was minerai is very meager. It shows that colors were 
found over the hillside in différent places. This can, perhaps, be said 
of ail the ravines and canyons situate on the eastern slope of Mt. 
Davidson below the veins, Iodes, and deposits of ore on the Comstock 
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Iode. Taking ail the tèstimony offered upon this point în thetnosÊ 
favotable light for plaintiff, it seems improbable, to say the least, that 
any one would hâve raade a placer location thereon except with the 
view of holding the site of the réservoir in which the tailings were 
confined. It is true that the plaintiff testiiîed in his own behalf that 
he would hâve made the location "if the tailings had not been there"; 
and in the course of his tèstimony said that he made the location "for 
ail the minerai in the ground — for tailings, or surface, or amalgam in 
the cr^ek." When asked if he did not take up the ground principally 
for the tailings, and if that was not the principal object of his location, 
he replied, "The tailings eut quite a figure." He considered that the 
tailings had been abandoned when he located the ground. (The facts 
prove they were not.) In 1892 and 1893 he did some work upon the 
ground, and got some samples from the tailings, and took them to his 
shop in Virginia City for the purpose of ascertaining the value and of 
testing them under a process which he thought might enable him to 
work the same profitably. He did no further work upon the ground 
until 1901, when he again commenced work, boring holes in the tail- 
ings to obtain samples therefrom for the purpose of testing the same. 
He also constructed ditches on the hillside to divert the water from 
running down into the tailings and washing them away. Nearly ail 
the annual assessment work which he claims to hâve done upon the 
ground was done by him upon the tailings in the manner stated, and 
his employés were engaged in this kind of work upon the tailings in 
1902, when they were discovered by the agent of the défendants, and 
by him driven ofï the ground covered by the réservoir. The discovery 
of minerai on the hillside, as testified to by plaintiff's witnesses, might, 
as against other placer locators of the same ground, hâve been suf- 
ficient to enable the court to say that he had made a discovery of min- 
erai in place, because, as was said by the Court of Appeals for this cir- 
cuit in Migeon v. Montana C. Ry. Go., Tj Fed. 249, 255, 23 C. C. A. 
156, "It was never intended that in such a case the courts should 
weigh scales to détermine the value of the minerai found as between a 
prior and subséquent locator of a mining claim on the same iode." 

Upon a considération of ail the facts and of the law applicable there- 
to, I am of opinion that the plaintiff has not made out such a case as 
entitles him to any prior or superior right to the land covered by the 
réservoir, or to the tailings therein confined. 

Let judgment be entered in favor of défendants for their costs. 



TONOPAH FRACTION MIN. CO. v. BOUGLiASS et al. 

(Circuit Court, D. Nevada.. July 6, 1903.) 

No. 749, 

Equity Pi,BAprNa— Bill— Statembnt of Placks of Abode of Parties, 
An allégation In a bill flled by a corporation that défendants are cltl- 
zens and résidents of the state In which the suit Is brought, and non- 
résidents of another state, "where your orator résides," is a sufficlent 
statement of the places oî abode of the parties to satlsfy the reaulre- 
naents of equity rulê 20. 
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2. Public Lands— Suit bt Adverse Claimant— Pleading. 

A suit brought under Eev. St. § 2326, and the amendments thereto (2 
Comp. St. 1901, p. 1431), in support of an adverse claim to mining 
i^round filed in the land ofiBce, Is a statutory proceeding in aid of the 
Land Department, and a continuation of the proceedings instituted in 
the land office. It may be In fonn a suit in equlty or an action at law, 
as may be appropria te in the partlcular case; but, whatever its form, 
the pleadlngs are to be construed wlth référence to Its purpose, which 
is to détermine the appllcant's right to a patent for the land in dispute, 
rather than by the strict rules of pleading. The statute not having 
prescribed the form of action or the requisites of the pleadings, it is 
compétent for a state to legislate on the subject for the government of 
its own courts, and, while such législation is not binding on a fédéral 
court In an equity suit, It may properly be foUowed by the court in 
determining the sufiiciency of the pleadings. Following the statute of 
Nevada on the subject, as construed by the state courts, a bill by an ad- 
verse claimant in possession, in the nature of a bill to quiet title, which 
allèges in gênerai terms that the land Is a part of a mining claim of 
which plaintifC Is the owner and In possession, and that it Is claimed by 
défendant as a part of an overlapping claim subsequently located, is 
sufllcient, without setting out the probative facts In support of plaintifif's 
title. 

In Equity. On demurrer to bill. 

The portions of the complaint in this suit to which the demurrer is 
directed are as follows: 

(1) The complaint avers that the défendants are citizens and résidents 
within the state of Nevada, and nonresidents of the state of New Jersey, 
"where your orator résides." 

(2) That on "the 19th day of December, 1901, your orator and its prede- 
cessors in interest was, ever slnce has been, and now is, the owner (subject 
only to the paramount title of the United States), and in the actual, open, 
notorious, undisturbed, and uninterrupted possession and entitled to the 
possession of that certain mining claim, eontaining a Iode of rock in place 
bearing gold, silver, and other valuable minerais, situate In the Tonopah 
mining district, county of Nye, state of Nevada, called the 'Big Ton» Mining 
Claim' [particularly described by metes and bounds], Your orator further 
allèges that C. K. Jarvis, Franli Naughton, Henry Good, and M. J. Laub, the 
grantors of the défendants above named, on or about the 6th day of June, 
1902, wrongfully and unlawfully made a location of a so-called quarry placer 
daim called the 'Leona' [described by metes and bounds]. Your orator 
further allèges that the said so-called 'Leona' quarry placer claim on said 
6th day of June, 1902, and ever since, has embraced and included therein 
a portion of said Big Tono Iode mining claim [described by metes and bounds], 
eontaining a net conflict of 5.85 acres." It is further alleged In the complaint 
that the défendants on the 30th day of July, 1902, wrongfully and unlawfully 
filed an application for a United States patent for said alleged quarry placer 
claim in the land office at Carson City, Nevada, and caused the register of 
the said land office to give notice of said application for a patent by publi- 
cation as required by law; that the first publication was made on the 9th 
day of August, 1902; "that your orator, during the sisty-days period of pub- 
lication of the said notice of application for patent for said alleged Leona 
quarry placer claim, to wit, on the 8th day of October, 1902, filed In said 
land office, under oath, a protest and adverse claim to said application," and 
that its complaint was filed within 30 days after the flling of Its protest and 
adverse claim; and further allèges "that the claim of said défendants made 
as aforesaid is without any right whatever, and that they bave no estate, 
right, possession, right of possession, or Interest in said conflict area, or any 
part or parcel thereof." The diversity of the citizenship of the parties and 
the value of the property, neeessary to glve this court Jurlsdiction, are aiso 
alleged. 
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To thls complaint the flefendants demurred upon six specifled gronnds, 
which may be dlscussed utider two heads: (1) That a compllanee bas not 
been made In said bill wlth the requisites of rule 20 of the equlty rulea o£ 
this court, in thls: that the défendants' résidence or place of abode is not 
stated in said bill; (2) that said complaint does not state facts sufflcient to 
constitute a cause of action, in thls: that it does not appear tberefrom that 
there is any necessary averment that this Is a suit brought in support of their 
adrerse clalm, and that the eharacter of the action is such that, if eom- 
plainant Is entltled to any relief at ail, It has an adéquate remedy at law. 

K. M. Jackson, J. J. Kennedy, and Campbell, Metson & Campbell, 
for complainant. 

W. B. Glidden, for défendants. 

r 

HAWLEY, District Judge (orally), The first point of the de- 
murrer is piirely technical, and is devoid of merit. The averment in 
the complaint is a sufficient compliance with rule 20, Equity Rules. 3 
Desty's Fed. Prac. p. 172. 

The second point — ras jb the eharacter of the suit and sufl&ciency of 
the averments in the bill as to complainant's title, etc. — présents ques- 
tions upon which there has been more or less diversity of opinions ex- 
pressed by the courts. The authorities upon thèse questions are too 
numerous to review. Most of them are cited in 2 Lind. on Mines 
(2d Ed.) § 754; I Snyder on Mines, §§ 708-723; 14 Enc. PI. & Pr. 20. 

Does the complaint state facts suiîicient to constitute a cause of 
action ? To détermine this, certain préUminary propositions must first 
be considéred. What is the eharacter of the action or suit ? Is it an 
action at law, or a suit: in equity? The allégations of the complaint, 
whether perfect or imperfect, show that it was the pleader's intention 
to bring the bill under the provisions of section 2326, Rev. St., and 
amendments thereto (2 Comp. St. 1901, p. 1431), in support of the 
adverse claim (Bennett v. Harkrader, 158 U. S. 441, 447, 15 Sup. Ct. 
863, 39 L. Ed. 1046; Perego v. Dodge, 163 U. S. 160, 16 Sup. Ct. 
971, 41 L. Ed. 113), and its sufficiency must be determined by the pro- 
visions of the statute. The state courts hâve usually recognized the 
right of parties to bring actions of this eharacter at law, as well as in 
equity, to try the questions involved before a jury or before the court, 
although doubts upon this question hâve at différent times been sug- 
gested. In Perego v. Dodge, supra, the court declared that it did not 
regard the act oî March 3_, 1881, c. 140, 21 Stat. 505 [U. S. Comp. St. 
1901, p. 1431] — although it refers to what the jury should find in cer- 
tain cases — as requiring ail suits under section 2326 to be actions at 
law to be tried by a jury ; and in the course of the opinion, after quot- 
ing section 2326, the court said: 

"Thus the détermination of the rlght of possession as between the parties 
is referred to a court of compétent jurisdiction in aid of the land office, but 
the form of action is not provided for by the statute; and, apparently, an 
action at law or a suit 1b: equlty would lie, as either might be approprlate 
under the partlcular circumstances^an action to recover possession when 
plalntlff is out of possession, and a suit to quiet title when he is In posses- 
sion." 

, I Snyder on Mines, § ^15, and authorities there cited. 

The! gênerai consensus of opinion in the United States courts, espe- 
cially in this circuit, is to the efïect that the proceedings brought y a- 
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der section 2326 to détermine the question of the right of possession 
are of an équitable nature. Doe v. Waterloo Min. Co. (C. C.) 43 
Fed. 219; Shoshone M. Co. v. Rutter, 87 Fed. 801, 804, 31 C. C. A. 
223. But it does not necessarily follow that the strict rule of equity 
pleading should be applied with an iron hand to ail such cases, or that 
complainant be compelled to set forth with clockwork précision every 
step he had taken in acquiring his title or right of possession to the 
mining ground in controversy, and to point out with unerring certainty 
the defects existing in the claim of the applicant for a patent, although, 
where it can with certainty be donc, such a course might safely be fol- 
lowed, and the objections and exceptions of the nature and character 
hère urged be avoided. The présent suit is a proceeding of purely 
statutory origin, having its inception in the land office, not in the court 
where the suit is commenced; and the question of proper pleadings 
therein is one that ought to be controlled by the statutory provisions 
in regard thereto, keeping constantly in view the object, purpose, in- 
tention, and efifect of the statute. In Wolverton v. Nichols, 1 19 U. S. 
485, 488, 7 Sup. Ct. 289, 291, 30 L. Ed. 474, the court said: 

"The proceedings In this case commenced by tlie assertion of the défend- 
ants' claim to hâve a patent issue to them for the land in controversy. The 
next step was the filing of an adverse claim by the plaintifCs in the land 
office; and the présent suit Is but a continuation of those proceedings, pre- 
scribed by the laws of the United States, to hâve a détermination of the 
question as to whieh of the contesting parties is entitled to the patent. 
The act of Congress requires that the certified copy of the judgment of the 
court shall be flled In the land office, and shall be there conclusive. And we 
must keep this main purpose of the action in view in any décision made with 
regard to the rights of the parties." 

The présent suit is brought, not for the purpose of enabling the 
complainant to obtain a patent, but to prevent a patent from being 
issued to the défendants, on the ground that they hâve embraced with- 
in their application certain portions of mining land which the com- 
plainant is in possession of and entitled to. It will be observed that 
section 2326 expressly recognizes the possessory right to be the sub- 
ject of litigation betvi'een competing claimants, subject to the usual 
jurisdiction of courts over real actions. It expressly provides that, 
whenever the claim of any locator is adversed, the proceeding before 
the L,and Office Department "shall be stayed until the controversy 
shall hâve been settled or decided by a court of compétent jurisdiction, 
or the adverse claim waived." Gillis v. Downey, 85 Fed. 483, 487, 
29 C. C. A. 286, 290. As section 2326 did not provide the form of 
action in such cases, the Législature of this state in 1873 passed "An 
act concerning the détermination of conflicting rights to mining 
claims in certain cases" (Laws 1873, p. 50, c. 6), which reads as fol- 
lows : 

"Section 1. In ail actions brought to détermine the right of possession of 
a mining claim, or metalliferous vein or iode, where an application has been 
made to the proper officers of the government of the United States by either 
of the parties to such action for a patent for said mining claim, vein, or Iode, 
it shall only be necessary to confer jurisdiction on the court to try said action, 
and render a proper judgment therein, that it appear that an application 
for a patent for such mining claim, vein, or Iode, has been made, and that 
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the parties to sald action are claimlng snch mining claim, veln, or Iode, oï 
solne part thereof, or the rlght of possession tUereof." Cutting's Oomp. 
Laws, f 8985. 

This statute was evidently designed to supplément the provisions of 
section 2326. Under its provisions it is only necessary that the com- 
plaint in an adverse suit should substantially comply with its pro- 
visions, and it would be the duty of the court upon proofs submitted 
at the trial to détermine which of the parties had the better right to 
the premises in controversy. The Suprême Court, in construing the 
State statute, has repeatedly held that it is not necessary for a plaintiff 
to set out specifically the character of his own title, or the alleged title 
of the défendants; that it is always sufficient simply to allège that 
plaintiff is the owner and in possession of the property, describing it, 
and that the défendants are unlawfully asserting a claim thereto ad- 
verse to him. 420 M. Co. v. Bullion M. Co., 9 Nev. 240, 248 ; Scor- 
pion S. M. Co. V. Marsano, 10 Nev. 370; Golden Fleece M. Co. v. 
Cable Con. M. Co., 12 Nev. 312, 320, 321 ; Rose v. Richmond M. 
Co., 17 Nev, 25, 51-54, 27 Pac. 1105; Steel v. Gold L,ead M. Co., 18 
Nev. 80, 87, I Pac. 448. 

tC Tested by the rules announced in thèse décisions, it is admitted that 
the complaint in this suit is sufficient, but the contention is that the 
rules are not applicable to an equity suit in the national courts. It is 
true that the equity jurisdiction of the national courts is not controlled 
by State législation, and it may be admitted that, if the proceeding in 
this suit is to be determined by the strict rules of equity pleading, as 
applied to ordinary equity suits, the rule contended for by défendants 
should prevail. The décisions in the Suprême Court of this state are 
not referred to as being of any binding force upon this court, but 
for the persuasive reasoning therein contained, to the eflfect that the 
pleadings in adverse suits of this nature are to be controlled by the 
provisions of section 2326, and that the form of action in such proceed- 
ings is a proper subject of state législation. In i Snyder on Mines, § 
709, the author says "the best-reasoned cases hold that the statute 
makes no attempt to confer any new jurisdiction upon any court. It 
merely provides for the trial of the a'dverse claim and the rights of 
the parties to the land in dispute in a court of compétent jurisdiction. 
The purpose of the statute is well reasoned out by the Suprême Court 
of Nevada in one of the cases just cited (420 M. Co. v. Bullion M. Co., 
supra), wherein it is held that the object of the law is merely to require 
that the parties institute such proceedings in the proper court as they 
might, under the différent forms of action therein, elect, and which the 
local practice permits ; no dififerent jurisdiction or form of action being 
required by the fédéral statute." In 420 M. Co. v. Bullion M. Co., 3 
Sawy. 634, 638, Fed. Cas. No. 4,989, the principles announced upon 
the question under discussion were in accordance with the views ex- 
pressed by the Suprême Court in 9 Nev. 240. 

The décisions of the Suprême Court of Nevada were cited by this 
court in the Union Mill & Mining Co. v. Warren, 82 Fed. 519, which 
was a suit in equity to quiet title to certain lands and water situate 
in Storey county. The bill alleged that the complainant is "the 
owner in fee in the possession and entitled to the possession" of the 
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lands and water right therein described, and the court held, as against 
a demurrer, that the complaint stated sufficient tacts to constitute a 
cause of action; that an allégation in ordinary and concise tenus o£ 
the ultimate fact that the plaintifE is the owner in fee is sufficient, with- 
out setting out raatters of évidence as to the probative facts, which 
go to establish that ultimate fact ; and an allégation that the défendant 
claims an adverse estate or interest is sufficient, without further de- 
fining it, to put him to a disclaimer or an allégation and proof of the 
estate and interest which he claims — citing in support thereof Ely v. 
Railroad Co., 129 U. S. 291, 9 Sup. Ct. 293, 32 L. Ed. 688; Mining 
Co. V. Kerr, 130 U. S. 256, 260, 9 Sup. Ct. 511, 32 L. Ed. 906. See, 
also, Gage v. Kaufman, 133 U. S. 471, 10 Sup. Ct. 406, 33 L. Ed. 725. 

It must constantly be remembered that the trial of suits of this 
character, under the provisions of the statute, is had in order to aid 
the government, through its proper departmént, in determining wheth- 
er the applicant or adverse claimant is entitled to a patent. The gov- 
ernment is not, strictly speaking, a party to the suit, but it is interested 
in the proceedings to the extent of having it not only established by 
the courts, under the évidence at the trial, which of the parties has the 
better or superior right to the land in controversy, but also whether 
there has been a full compliance with the mining laws, rules, and régu- 
lations ; and if it should be found, upon the proof s, that neither of the 
parties to the proceeding has complied with the laws, it is the duty of 
the court to render a judgment against both. Jackson v. Roby, 109 
U. S. 440, 442, 3 Sup. Ct. 301, 27 L. Ed. 990. It will thus be seen that 
the government acts upon the proofs established at the trial, and re- 
quires that certain facts must be found, whether alleged in the plead- 
ings or not. For instance, no person, unless he is a citizen of the 
United States, or has declared his intention to become such, is entitled 
to a patent for minerai land. i Snyder on Mines, § 719, and authori- 
ties there cited. Several cases, which are cited in 20 Encyc. PI. & Pr., 
supra, hold that citizenship must be proved — and found by the court 
■ — and, if this be true, it would hâve to be proven even if there were no 
averments in the pleadings. The pith of the opinions referred to is 
that the court must, in proceedings of this character, find as a fact, 
whether admitted or denied in the pleadings, that the applicant for a 
patent is a citizen. The reason given is that "citizenship is an abso- 
lute qualification to the holding of minerai land. The government 
grants its lands only to its citizens. Before it will issue its patent to 
any one, it must know positively that he is a citizen. Hence the 
necessity of showing by the judgment of the court the citizenship of 
the applicant." Burke v. McDonald, 2 Idaho, 646, 650, 33 Pac. 49, 
50. Guided, as the court must be, by the earmarks furnished by the 
provisions of section 2326 as to the nature and character of the pro- 
ceedings in the land office, and the object and purpose to be accom- 
plished in actions or suits thereafter brought in courts of compétent 
jurisdiction to détermine the rights of the respective parties, and aided 
by the search-Iight of reason and authority, the conclusion is that 
enough appears in the bill of complaint to call upon the défendants 
to make answer thereto. 

The demurrer is overruled. 
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In te HINCÎKEL BRBWING 00. 

(District Court, N. D. New York. July 2, 1903.) 

1. Baneruptct— Provablb Clàims— Rent AccRtriNS Priob to Involuntart 
Adjudication. 

Wherea pétition in Involuntary bankruptcy Is filed, anfl the business 
of the alleged bankrupt is continued by a receiver appointed by the 
court, by Its order, and ;he continues In the occupation of leased premises 
until an adjudication is made, the lessor is entitled to the allowance of 
hls clalm for rent until that time, as a debt founded upon an express 
contract, withln Bankr. Act, § 63, subd. 4, Act July 1, 1898, 30 Stat. 563, 
c. 541 [U. S. Comp. St. 1901, p. 3447]. 

\ Same— EiGHT OF Trustée to Rbcgnsidbbation of Allowed Claim— Lâches. 
Where the clalm of a landlord for the rent of premises occupied by the 
bankrupt's receiver down to the date of adjudication was filed against 
the festate, and allo-wed >vlthout objection, and so stood until after the re- 
ceiver had settled his accounts and had been discharged, and no clalm 
therèfor could be màde against hlm, the trustée Is precluded, by reason 
of lâches, from thereafte^ having the allowance revlewed. 

In Bankruptcy. This is an appeal from the order of the référée in 
bankruptcy reducing the claim of Isaac Hough against the estate, as 
allowed, from the sum of $1,768.64 to the sum of $569.36. 

John A. Stephens, for claimant. 
John A. Delehanty, for trustées. 

RAY, District Judge. The Hinckel Brewing Company was en- 
gaged in the manufacture and sale of béer in the plant owned by said 
Company at Albany, N. Y,, and this wa;s its principal business. To aid 
itself in disposing of its product, it advanced money from time to time 
to various saloon keepers, to pay licence fées, etc., and, as a part of its 
business, and to aid in disposing of its product, on or about the 23d 
day of October, 1897, it entered into a contract with Isaac Hough by 
which said Hough let and rented to the said brewing company the 
premises at the corner of Washington Avenue and Capitol Place, in 
the city of Albany, for the term of 10 years at the yearly rent of $1,525, 
and also the premises at No. 95 South Pearl street, in the city of 
Albany, which lease expired May l, 1902. The Hinckel Brewing 
Company entered into the possession and occupation ôf thèse prem- 
ises, and rented same to tenants, for the purpose of having the premi- 
ses used as saloons, and for the purpose of selling to said tenants lager 
béer, the product of said brewery. The rent of the first-mentioned 
premises was payable monthly in advance, at $127.08 per month, and 
the premises. last above mentioned were let at the rate of $112.50 per 
month, payable in advance. The tenants were to pay spécial water 
rates. The rental of said premises was paid in full to January i, 1902. 
On or about the I3th day of February, 1902, a pétition in involuntary 
bankruptcy was filed against the said Hinckel Brewing Company; 
and Edward Murphy, 2d, was appointed receiver of the said company, 
and by the order appointing him was authorized and directed to con- 
tinue and. carry on and conduct the business of said company. He 
duly qualified as stich receiver, and entered upon the discharge of his 
duty as such, and carried on the business of said Hinckel Brewing 
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Company and acted as such receiver until about thci z^th. day of Jan- 
uary, 1903. The tenant of the Hinckel Brewing Company in posses- 
sion of the premises at the corner of Washington avenue and Capitol 
Place continued in the possession of said premises until the 2ist day 
of October, 1902, and the tenant in possession of the premises at 95 
South Pearl street as the lessee of the Hinckel Brewing Company con- 
tinued in possession thereof until the ist day of May, 1902, when the 
lease expired. During ail of the time mentioned the receiver of the 
Hinckel Brewing Company, in conducting and carrying on the busi- 
ness as authorized and directed by the order of the court, sold and de- 
livered the product of its brewery to the lessees of said premises. On 
or about the 2ist day of October, 1902, the said Hinckel Brewing 
Company was adjudicated a bankrupt. On the 26th day of November, 

1902, at a meeting of the creditors of said bankrupt, duly called for the 
purpose of proving claims, the claim of said Isaac Hough for the rent 
of the premises first mentioned down to October 21, 1902, and for the 
rent of the premises last above described to the ist day of May, 1902, 
was duly filed and approved, and no objection was made thereto by 
any person. The meeting of creditors was adjourned from time to 
time, and on the 24th day of January, 1903, Charles H. Sabin, Wil- 
liam S. Dyer, and Charles J. Herrick were duly appointed trustées of 
the estate of said bankrupt. On the 27th day of January, 1903, Ed- 
ward Murphy, 2d, as such receiver, rendered and filed an account of 
his proceedings as such receiver, and on the 26th day of February, 

1903, same was allowed, passed, and approved, and the receiver was 
released and discharged. Such receiver had paid no part of the rent 
accruing due during the time he acted as such receiver, but, as such 
receiver, and representing the estate, he gave no notice to Hough of 
the termination of the lease, or that he should not recognize the rela- 
tion existing by virtue thereof, and of the subleasing, but, on the othei 
hand, continued to sell and deliver béer to such subtenants, thereby 
continuing the occupation and use of said premises in the same mode 
and manner the Hinckel Brewing Company had done, and reaped al) 
the benefits, if any, accruing from that part of the business. On the 
4th day of April, 1903, a dividend was declared upon ail the claims 
filed, proved, and allowed against the bankrupt estate, including the 
claim of said Isaac Hough, which had been allowed. On or about the 
6th day of April, 1903, Robert A. Knight, a creditor of the bankrupt, 
served upon the trustées objections to the payment of said claim of 
Isaac Hough, and requested the trustées to institute a proceeding 
to reduce his said claim, and said Knight filed an objection to the pay- 
ment of said claim with the référée in bankruptcy. Thereupon the 
trustées instituted the proceeding to reduce this claim, and the référée 
made an order reducing the claim from $1,768.64 to the sum of 
$569.36, on the theory that the estate of the bankrupt is only liable to 
pay to Hough the rent of the premises that had accrued at the time the 
pétition in bankruptcy was filed. 

It is undoubtedly true that if, on the filing of a voluntary pétition in 
bankruptcy, the bankrupt abandons leased premises, the lessor may 
take possession, and is limited in his recovery of rent to the date oî 
the filing of the pétition. The lease is terminated by an adjudication 
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in àny event" Butîtvheré ail involuntary pétition îs fileâ, and the al- 
legedbarikrupt continues the business until adjudication, and contin- 
iies in the occupation and possession of leased premises until an ad- 
judication is made, there is no reason why the lessor should not re- 
çover his rent down to the time of such adjudication. Rent accrues, 
and the estate has thé use of the premises, and the debt is founded 
upon ah express contract to pay the money. Both lessor and lessee 
recognize the lifeofithe lease. In the case at bar the Hinckel Brew- 
ing Company remained in possession and control of the leâsed prem-. 
ises until the expiration of the leaSe of a portion of said premises, and 
of the other premises mentioned until the time the adjudication was 
made. But more than this, by the express order of the court the re- 
ceiver waS authorized and directed to continue the business of the 
Hinckel Brewing Company. This meant ail the business-^both the 
manufacture and the sale df béer in the mode and manner the Hinckel 
Brewing Company had been carrying on and conducting that business, 
and the leasing of thèse premises, and the occupation thereof, and the 
sale and delîvery of the products of the brewery to the tenants in pos- 
session. So long as this receiver continued in possession of thèse 
premises as hé did, and reaped the benefits of the arrangement men- 
tioned» under the express order and authority of the court, the contract 
or lease for the use thereof continued in full force and efïect ; and the 
claim of Mr* Hough isa debt founded upon an express contract, and 
the claim is provable, and' should be allowed, under subdivision 4 of 
section 63 of the bankruptcy act (Act July i, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447])w It may be that this is not a 
fixed liability, evidenced by an instrument in writing, absolutely owing 
at the time of the filing of the pétition against the Hinckel Brewing 
Company, but that is not the only class of debts that may be proved 
and allowed. "Debts of the bankrupt may be proved and allowed 
against his estate which are * * * founded upon an open account 
or upon a contract express or implied." This debt is a debt of the 
Hinckel Brewing Company, incurred by it, and is founded upon an ex- 
press contract in writing made between the Hinckel Brewing Company 
and Isaac Hough, and by which the Hinckel Brewing Company bound 
itself to pày the rent at the rate mentioned to said Hough. When the 
court authorized and directed the receiver to continue the business 
of the Hinckel Brewing Company, it recognized this contract, and 
the liability of the Hinckel Ërewing Company thereon, and continued 
the contract in force, and continued the liability of the company to pay 
the rent. The receiver availed himself of the privilèges and received 
the benefits, and the court would now perpetrate a fraud upon the 
claimant, should it refuse to aUow this claim. The claim might, 
perhaps, hâve been presented in a différent form. A claim might, 
perhaps, hâve been made for the rent down to the time the pétition was 
filed and the teceiver appoihted, and then a claim might hâve been filed 
against the receiver for the rent accruing thereafter during the con- 
tinuance qf 'the receivership and the occupancy of the premises by the 
tenants of the Hinckel Brewing Company. But the receiver has been 
discharged, and na disposition wàs made of this matter at that time, 
excqjt thiltithe çlâim had beein jpresented in its présent fôrm against 
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the estate of the bankrui3t, and had been allowed. No attempt to re- 
view that action was made until after the receiver was discharged, and 
it was too late to présent the claim against him and hâve it allowed as 
an expense incurred by him. But this was net an expense incurred 
by the receiver. He made no contract. He simply recognized the 
one already made and acted under it pursuant to the authority and 
direction of the court. To ail intents and purposes, the receiver was 
the Company. It is too late now, after the discharge of the receiver, 
to review the original proof and allowance of the claim presented by 
Isaac Hough ; and this court further holds that, by reason of lâches, 
the trustées are precluded from having a review of the claim. To al- 
low a review and réduction at this time upon the theory claimed is to 
aid in the perpétration of a fraud upon the claimant, who, relying on 
the allowance thereof, bas changed bis position for the worse, and lost 
rights or remédies he otherwise might hâve asserted — a claim against 
the receiver for the rent on the expense-account theory, already re- 
ferred to. He is certainly entitled to the rent down to the date of ad- 
judication on the one theory or the other. 

In Re Mahler (D. C.) 105 Fed. 428, it was held that rent accruing 
after adjudication could not be allowed, but rent was allowed up to 
that time. In Re Goldstein, 2 Am. Bankr. R. 603, rent accruing after 
the filing of the pétition was allowed. In Re Jefïerson (D. C.) 93 
Fed. 948, it was held that the landlord has no provable claim against 
the tenant's estate in bankruptcy for the rent which would hâve ac- 
crued under the lease after the date of adjudication. In Bray v. Cobb 
(D. C.) 100 Fed. 270, held, that a lease is terminated by the adjudica- 
tion in bankruptcy, and that the lessor has no provable debt which can 
be allowed for rent accruing after the date of such adjudication. In 
Re Arnstein et al. (D. C.) loi Fed. 706, the trustée, when appointed, 
continued to occupy the premises, and paid the landlord for such oc- 
cupancy. The landlord then resumed possession, and moved for the 
liquidation of hîs claim against the estate of the bankrupt for damages 
for breach of the lease, in order that he might thereafter prove such 
damages as a claim against the estate. Held, properly, that this could 
not be done. But that is not this case. Hère the receiver appointed by 
the court, by authority and direction of the court, continued ail the 
business of the alleged bankrupt until the adjudication, and continued 
to occupy the premises by and through the tenants of the bankrupt for 
the benefit of the estate ; and there is no pretense that any notice was 
given to Hough that the relations were changed, or would be con- 
sidered as changed. This court cannot see that the fîling of this péti- 
tion against the Hinckel Brewing Company, and the appointment of 
a temporary receiver by the court in bankruptcy, with authority and 
direction to continue the business— which meant ail the business — 
terminated the lease or the liability of the alleged bankrupt tb pay 
rent. When the adjudication was made, the lease terminated, and no 
rent accruing thereafter can be proved or allowed as a debt against 
the bankrupt estate; but, especially under the circumstances of this 
case, rent to the date of adjudication was properly provable and 
properly allowed as a claim or debt against the estate. 

Is there any good reason why rent should not continue until the 
123 P.— 60 
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a fludickliôtt is màde in învoluntar^ cases ? Shall the laridlord, so soon 
aè' a 'f>etitiôn is fpedi' enter the premises and dispossess the tenant? 
He must, or lose his f ent, if rent ceases the moment a pétition is iiled 
by third petsons. Suppose theiàlieged bankrupt defeats the proceed- 
ings; is he exonerated from the: pay ment of rent during their pen- 
dency? Must he lose or has he lost the protection and benefits of his 
lease because some one filed a pétition against him? Are the leased 
premises thrown upon the hands of the lessor because some creditors 
file a pétition against the lessee? Where is the provision of law or the 
rule of ëquity that says rent céases when a pétition in bankruptcy is 
filed against the tenant^ or that such act of third persons terminâtes a 
lease between the alleged bankrupt and his landlord? 

The order and décision of the référée reducing this claim is reversed, 
and such claim is allowed at the sum at which originally proved and 
allowed, viz., $1,768.64. So ordered. 



LOUIB-VILLE & N. R. 00. v. BROWN et al., State Railroad Com'rs. 
,-; (Circuit Court, N. D. Florida. June 30, 1903.) 

1. FedeeaIj Couets— Powés to Géant Ikjdnction— Oeders of State Rail- 

BOAD GOMMiesiON. 

The l^atute of Florida creating the state railroad comn^lssion vests it 
with executive, législative, and qiiasl judicial powers; but such judicial 
powejps appertain onlj' té acts of a Judicial charaeter, and the commis- 
sion: Is not a state court, and as such exempt from the interférence 
of à fédéral court byilnjunctioû,under Rev. St § 720 [U.; S. Comp, St. 
1901, p. 581], with respect to the enforeement of its orders made In a 
législative capaclty, as In flxlng. future rates to be chargea hy a railroad, 
which. it-is empow^réd to èhforce dnly by regular prôëeèdlngs in the 
courts;' ' ,,:'■■' -':'','■ 

2. Raileoads— Statb Régulation of Rates— Determining Valùk dp Prop- 

BRTY. ■ ■ 

A sworn retum of the value of a Une of railroad, made to the state 
authofl^çs for purposes of i taxation by an offlcer of the coropany, is 
évidence of the value of the property, to be consldered in determining 
the reasonableness of rates or charges flxed by the staté for the carriage 
of passèiigeirs or freight, but is not conclusive on the company for the 
latter purpose, and does not estop it to show that the actualcost of repro- 
duclng the property would be much greater than tjie valiie so given. 

8. Samb— .Reasonableness CPtF Rates— Basis of Détermination. 

The façt that a llae of railroad Is operated in connection with other 
Unes owned by the same company, but under separate charters, v^hereby 
the earhlngs of such Une are increased and its operatiùg expenses 
reduced, : does not prevetit Its belng considered as a separate and Inde- 
pendentillne for theJ purpose of determining the reasonableness of rates 
thereon, ,fixea by the state; fuU considération of the joint opération being 
given when the road is credlted for the increased business ànd reduced 
expenseè. 

4. Samb— Injcnction against Enfôecembnt dp Reduced Ratm. 

À ralWoad company, so' long as its' rates are reasonablè and not dls- 
crimatlve, is enlitled ! to earn an amount equal to the usual andlegal 
rate of Inter^st In the.Jo«allty where Its road I9 situated on the actual 
value of th€j road and - equipment, and It Is entltled to a prçliminary 
, injunction against the , enforeement of a réduction of rates on a prima 
facië showiiiè thàt dùrihg 19 years it has earned much less thah such 
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lega] interest, and on Its giving bond to indemnify ail persons in adverse 
Interest in case It shall finally be determlned that It is not entitled to the 
relief sought. 

In Equity. Suit to enjoin enforcement of an order of the Raiiroad 
Commission of the State of Florida fixing passenger rates on com- 
plainant's road. On motion for preliminary injunction. 

Ed. Baxter and W. A. Blount, for complainant. 
J. M. Bans and A. W. Cockerell, for défendants. 

PARDEE, Circuit Judge. This case has been submitted on an ap- 
plication for an injunction pendente iite, and not for final décision on 
the merits. An elaborate opinion may be filed later in the case, but 
my présent purpose is merely to outHne my views on the questions 
now presented. 

The bill, which is skillfully drawn, sets forth that the Raiiroad Com- 
mission of the State of Florida has ordered a réduction in the pros- 
pective rates of carrying passengers on the complainant's railroads 
situated in the state of Florida, and has ordered complainant to ob- 
serve said reduced rates under very severe pains and penalties imposée! 
by the law of the state of Florida looking to the enforcement of the 
orders of the commission ; and it shows by facts and figures relating 
to cost and value of the raiiroad properties, cost of maintaining and 
operating the same, amount of business, freight and passenger, and 
receipts, that the enforced réduction of the passenger rates, as ordered 
by the commission, will so reduce and impair the revenues of the 
complainant arising from the opération of its railroads as to deprive 
it of a just revenue therefrom, and be to that extent confiscatory of 
. the complainant's property. The bill and exhibits submitted by the 
complainant on this hearing decidedly support the contention of the 
complainant, and show a case wherein, on gênerai principles, the com- 
plainant is entitled to relief. The court has gênerai jurisdiction of 
the case by reason of the diverse citizenship of the parties and from 
the constitutional questions involved ; and it has jurisdiction in equity 
by reason of the inadequacy of ail remédies at law and to prevent a 
multiplicity of suits, which would resuit if the complainant should 
ignore the alleged illégal orders of the commission, and attempt to 
stand upon its alleged rights in the premises. 

In the demurrer and answer to the bill, the latter being taken as an 
afifidavit, many objections to the right of the complainant to an in- 
junction are urged, and in the briefs they are elaborated with great 
skill and ingenuity. The main contention of the respondents is that 
as the législative act which créâtes and defînes the powers and au- 
thority of the raiiroad commission vests in the said commission "ju- 
dicial powers to do or enforce or perform any function, dutv or power 
conferred upon them by the act to the exercise of which judicial power 
is necessary," the said commission, in performing the various powers 
and duties vested in the commissioners by the act, is a state court, 
within the meaning of section 720 of the Revised Statutes of the Unit- 
ed States [U. S. Comp. St. 1901, p. 581], which prohibits any court of 
the United States from issuing an injunction restraining proceedings 
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in any court of a state. An inspection of the act oî tKe l^egîslature 
6î the State of Florida creating the railroad commission shows that, 
as is usual in such cases, the commission is vested with executive, 
législative, and quasi judicial powers, but does not show thàt the com- 
mission is to any degree created and established as a court for the 
final adjudication and détermination of the rights of individuals or the 
rights of property. Whatever may be the act, order, or proceeding 
of the commission, whetlier of an executive, législative, or quasi ju- 
dicial character, the commission's findings are only prima facie deter- 
mined and, can only be enforced in the courts ; and in every instance 
the rights of individuals or the rights of property concerned can be 
re-examined and determined in the regular course. But be that as it 
may, it is clear from the act as a whole that the judicial ppwers con- 
ferred by the act are quoad judicial acts to be performed by the com- 
mission, and were not intended to extend to the performance of any 
of the législative powers conferred upon the commission. 

It seems to be well settled that the power to fix future rates is 
législative, and not judicial (Interstate Commerce Commission v. Cin- 
cinnati, N. O. & T. & P. R. R. Co., 167 U. S. 499. 17 Sup. Ct. 896, 
42 L,. Ed. 243) ; and therefore it may be assumed as beyond question 
that the Florida railroad commission, in regulating and reducing the 
future rates of passenger fares to be charged and coUected by the 
Louisville & Nashville Railroad Company on its Unes in the state of 
Florida, acted in a législative capacity, and that with regard to en- 
forcing the said réduction the commission is given no judicial powers, 
being limited, under the statute creating the commission, to the institu- 
tion of proceedings, or the direction of the same, in the regular courts. 
For an interesting discussion of thèse matters, see Western Union 
Telegraph Co. v. Myatt (C. C.) 98 Fed. 341, 342, and State ex rel. v. 
Johnson (Kan. Sup.) 60 Pac. 1060, 49 L. R. A. 662. The reduced rate 
of passenger fares over the Louisville & Nashville lines in the state of 
Florida ordered by the railroad commission of Florida chiefly affects 
the Pensacola & Atlantic Railroad, now owned and operated by the 
Louisville & Nashville Railroad Company as the Pensacola & Atlantic 
Division, and, of course, whether or not the reduced rate ordered by 
the commission will, if carried into opération, to any extent operate a 
confiscation of this property, dépends largely upon the value of the 
Pensacola & Atlantic Railroad. As to this matter the bill charges that 
the original cost of the economical construction of said Pensacola & 
Atlantic Railroad, as of June 30, 1885, was $2,831,201.95, and that the 
cost of reproducing at this time, and therefore the présent actual 
minimum value of the said Pensacola & Atlantic Railroad, is $2,666,- 
633.17. Thèse values are sustained by the affidavits of officiais and 
employés of the complainant, the Louisville & Nashville Railroad. In 
response to this showing the respondents aver that in their opinion 
the présent actual value of the Pensacola & Atlantic Railroad on a 
basis of its reproduction would be not exceeding $1,000,000; and 
they further aver that Walker D. Hines, Esq., vice président of the 
complainant railroad company, has ma de and filed with the comp- 
troller of the state of Florida a return of the said Pensacola & Atlan- 
tic Railroad, sworn to by the said Hines on the 28th day of February, 
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1903, showing that the total value thereof, including main branch, 
switch and side tracks, lots or parts of lots not leased or rented, 
rolling stock, equipment, and terminal facilities, is $758,820; and 
it is contended with much force that the return by the railroad Com- 
pany of its property for taxation should operate an estoppel against 
the railroad company's claiming in this suit that the actual cost of 
reproduction is much over $2,000,000. The return in question is sub- 
mitted as an exhibit, and is not denied, but is sought to be avoided, and 
the affidavit of Mr. Hines is ofEered to the efïect that the returns to 
said comptroller were made purely for the purposes of taxation, and 
that the basis of valuation for taxation is and ought to be very différ- 
ent from the basis to be regarded in determining the extent to which 
railroad commissions can reduce the revenues of a railroad company, 
and that the minimum valuation for the latter purpose should be the 
présent cost of reproducing the property ; and he states, further, that 
he is informed and believes that it is customary for property generally 
in the counties through which the lines of the Louisville & Nashville 
Railroad run in Florida to be both returned and assessed at not more 
than 50 per cent, of its cash value. He reafifirms in his afifîdavit that 
the statement contained in the bill in regard to the original actual cost 
of reproducing the property is the just and proper minimum basis for 
determining the extent to which said railroad commission can law- 
fully reduce the revenues of said railroad property. It may be noticed 
in this connection that from the report made of the Pensacola & 
Atlantic Railroad to the railroad commission of the state of Florida 
for the year ending June 30, 1901, the total cost of construction and 
equipment of sai(* Pensacola & Atlantic Railroad is put down at 
$3,722,226.18, and that in the annual report of the same railroad to the 
railroad commission for the year ending June 30, 1902, the same 
amount is put down as to the total cost of construction, equipment, 
etc., to that date. I hâve given much attention to the argument of 
counsel on this proposition, and hâve reached the conclusion that while 
the sworn returns made by high ofïicers of the company of the value 
of the property for taxation constitute valuable évidence in determin- 
ing the value of the property for the purpose of effecting rates or 
charges for freight or passengers, yet they do not constitute an estop- 
pel when the question in controversy is the actual value or cost of 
reproduction. 

In this connection I concur with Judge Morrow in Southern Pa- 
cific Company v. Board of Railroad Commissioners (C. C.) 87 Fed. 
22, as f ollows : 

"The claim of the answer Is tliat the Central Pacific Railroad Company 
and the complalnant, and each of them, are estopped from claiming that said 
valuation so given in and to said board of equallzation was not the true value 
of said property, and that the complalnant is estopped from having its rates 
of chargea fixed upon any other basis. It does not appear to me that the 
return of the complalnant of a valuation of a part of its property to the 
board of equallzation constitutes an estoppel as to the valuation of that prop- 
erty In an aggregate valuation of the whole property made up in part by the 
county assessors. Such a return is, however, évidence of the value of tho 
roadway, roadbed, rails, and rolling stock, to be considered in arriving at the 
actual valuation of the whole property. It is not to be excluded from the 
case because it does not amount to an estoppel. It is évidence that may be 
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Introduced în support of the allégations of the answer denying the valuaflon 
now placée upon thé property by the complalnant lor the purpose of flxlng 
rates for charges." 

A like contention is also made in regard to the effect of tax returns 
of the Pensacola Railroad, owned by the Louisville & Nashville Rail- 
road Company, and operated as the Pensacola Division in the state 
of Florida. The bill claims that the présent actual minimum value 
of said Pensacola Division is $2,343,930.94, and the exhibits support 
this claim. In relation to this value of the Pensacola Division, the 
respondentis claim on information and belief that the présent actual 
minimum value of the Pensacola Division on the basis of cost of 
reproduction is not exceeding, if as much as, $1,000,000; and they fur- 
ther aver that the vice président of the complainant company, on the 
28th day of February, 1903, returned to the comptroller of the state 
of Florida the said Pensacola Division, including main branch, switch 
and side tracks, lots or parts of lots not leased or rented, and terminal 
facilities in the state, rolling stock and equipment, at the value of 
$558.384.00 ; and, while contending that the complainant is estopped 
by this return as to the value of the Pensacola Division, the respond- 
ents also claim that the Pensacola Railroad, operated as the Pensacola 
Divisiori, and the Pensacola & Atlantic Railroad, operated as the 
Pensacola & Atlantic Division, for practical purposes constitute one 
and the same division, and that to détermine the proper rates to be 
charged by the complainant for passengers and freight on either divi- 
sion the two;properties should be considered as one, claiming that in 
fact they are operated as one, forming a continuons Une extending 
from River Junction, Fia., to Flomaton, Ala., witlè the same superin- 
tendent and division ofïicers, the trains running through with the 
same train numbers, without any change in crews or equipment. 

The pertinency of this contention is more apparent when it is con- 
sidered that on the Pensacola Division the complainant has been for 
some years charging passenger fares at three cents per mile, and as 
to this division the order of the commission will work no change, 
while on the Pensacola & Atlantic Division, which is from Pensacola 
to River Junction, running through a distance of 145 miles, through 
sparsely settled and not very productive territory, the rate for pas- 
senger travel has been four cents per mile, and on this division the 
proposed réduction will principally operate. I hâve given much at- 
tention to this feature of the case, and am disposed to hold that the 
Pensacola & Atlantic Railroad is owned and operated under a distinct 
and separate charter, and that its owner, the Louisville & Nashville 
Railroad Company, is entitled to operate the same as a separate and 
independent railroad, and cannot be called upon to furnish business 
from its other properties so as to justify a réduction of rates; and, if 
the complainant opérâtes this railroad in connection with its other 
properties so as to do more business and at reduced expense, fuU con- 
sidération is givèîi to the matter when, as hère appears, the IPensacola 
& Atlantic Railroad is given fuU crédit for the increased business and 
reduced expense. It may be noticed, however, that if both the Pen- 
sacola Railroad and thë Pensacola & Atlantic Railroad are considered 
as merged into Qije property, then if the estaWished minimum cost of 
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reproduction of tlie whole, as shown by the bill and exhibits, is taken 
as the value, the net revenues derived from its opération for 19 years 
ending June 30, 1902, did not amount to two per cent, of the value. 

At présent, I do not think it necessary to consider exhaustively the 
question as to how much per cent, of net revenue, based on the actu- 
al value of the railroad and equipment, a railroad company is entitled 
to earn. I think it will be conceded that as long as the rates are rea- 
sonable, and do not unjustly discriminate, the company is entitled to 
earn some amount; and it seems reasonably clear to me that, if en- 
titled to earn something under the above conditions, it is entitled to 
earn under the same conditions a compensatory amount equal, at 
least, to the usual and légal rate of interest in the locality where the 
railroad is situated. Judging by the business of the past 19 years, in 
connection with the showing made on this hearing as to présent and 
future business, I conclude that there is no prospect in the immédiate 
future that the net earnings of the complainant's railroads in Florida 
will approach an amount at ail equal to the interest on the value of 
the said railroads at the usual rate prevailing in Western Florida. 
The value and the minimum cost of construction of the Louisville & 
Nashville Railroad properties in the state of Florida, and the manage- 
ment, amount of business, gross receipts, net earnings, cost of opéra- 
tion, accounts, maintenance, and permanent improvements of the said 
properties, and some other matters discussed, are ail set forth in the 
bill, and, for anything now passed upon, can under proper issues be 
determined contradictorily while the injunction now authorized on a 
prima facie showing maintains the status quo. While I am confident 
that it is proper tp grant the injunction, yet as on final hearing the 
complainant may not be able to maintain its bill, and as I am advised 
some of the vital questions involved herein hâve not been fully set- 
tled by the Suprême Court, I think it proper, on issuing the injunc- 
tion, to require a sufifîcient bond to indemnify ail parties in adverse 
interest in case it shall be determined eventually that the complainant 
is not entitled to relief in this suit. 

Therefore, it is ordered that an injunction pendente lite, as prayed 
for, issue herein upon the complainant, the Louisville & Nashville 
Railroad Company, giving bond with surety to be approved by the 
clerk in the sum of $20,000 in favor of the Railroad Commission of 
the state of Florida, conditioned to pay on demand to the said com- 
mission, in trust for ail passengers who hâve been compelled to pay 
more than three cents a mile passenger fare on any of the railroads of 
the Louisville & Nashville Company in the state of Florida, the full 
amounts. of ail such charges over the rate of three cents per mile so 
collected during the pendency of this suit, in case it shall be deter- 
mined that the complainant is not entitled to relief. 
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!i (Circuit Court, N. D, New York. July Ty 1903.) 

1. OosTôilé DOTiBS— Dbfattlt ON HBARmô OF Appbal— Waivbs. 

'VVfaeré' lïnporters who fàilëd'thrbugh iriadi'értehce to appear on the 
hearing of an appeal taken byrthem'tq the board of gênerai appralsers, 
wWch entered a default, and afflnfled the action of the collector, after- 
ward api)ïled for and obtained an order from the Circuit Court dlrectlng 
furtlièr tëstlmony to be taken, and the government made no objection 
to stach oMer, and appeared toursuànt tbereto, and cross-examlned the 
witnesseB» It waived the right to ralse the objection thereafter that the 
appellants were concluded, by the ^e^ault before the board of appralsers. 

Z, Bamê— Appeal to Circuit Coort-^Seabing De Novo. , 

TTndef Customs Administrative Act June 10, 1890, c. 407, 5 15, 26 Stat. 
l88 tu, S. Comp. St. 1901, p. 1933], a Circuit Court hais power, on appeal 
from a décision of the board of geHerai appralsers, to direct addltional 
testimony to be taken and to hear the case de novo; and this may be 
done notwithstandlng the entry of a def ault agalnst the Importers, who 
were the appellants, by the board of appralsers, where such default bas 
been Walved. 

3. Bamé— Classification— SéaGrass, 

Seà grass, used for making mattresses and upholstery purposes, and 
whlch 18 an entlrely différent article from sea moss, whlch Is used for 
food and for médical purposes, and Is not known commercially as sea 
moss, is not ûùtlâble as such under TarlfC Act July 24, 1897, c. 11, § 1, 
Schedûle A, par. 81, 30 Stat. 151 [tj. S. Comp. St. 1901, p. 1631], but la 
entitied to tree entry under 'l'aria: Act July 24, 1897, c. 11, g 2, iree List, 
par. 617, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1685], whlch covers 
"moss, seà weéds and vegetable substances, crude or unmanufactured, 
not otherwlse speclally provlded for In thls act." 

Appeal by the Importers from a Décision of the Board of United 
States Général Appralsers. 

This is an appeal by F. W. Myers & Co. from the décision of the 
board of United States gênerai appralsers, holding that certain im- 
portations by the petitioners were of sea moss, and taxable at the rate 
of 10 per cent, under Tarifï Act July 24, 1897, c. 11, § i, Schedûle A, 
par. 81, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1631]. See G. A. 4561. 

Henry J. Goûkinham, for appellants. 
George B. Curtiss, U. S. Atty, 

RAY, District Judge. The petitioners (appellants) imported sea 
grass (as they claim) by a nurpber of shipments, ail of which the col- 
lector classifîed as sea moss, This classification was protestéd, and 
the petitioners appealed to the board of gênerai appralsers from the 
décision of the collector. Through inadvertence the petitioners did 
not appear upon the hearing before the board of gênerai appralsers, 
and default was taken àgainst them, and the collector was sustained. 
Application was thereupon madé to the Circuit Court of the North- 
ern District of New York for an order directing further testimony to 
be taken in the case, and notice of such application was given to the 
board of United States gênerai appralsers. No opposition was made 
to the granting of the order, and no motion has been made to set it 
aside, and on the first hearing under the order granted directing fur- 
ther testimony to be taken the government appeared, and took part 
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în the taking of such testimony without raising any objection what- 
ever. The first hearing was held at the office of the collector aï 
Plattsburg on the 26th day of September, 1901, and, no objection to 
the taking of testimony being made by or on behalf of the govern- 
ment, the petitioners proceeded to give testimony, and the govern- 
ment, through its counsel, cross-examined the witnesses thoroughly, 
and the hearing at that place was closed without any objection being 
made on the part of the government. Another hearing was fixed for 
May 8, 1902, in the city of New York, and on this hearing the counsel 
for the government for the first time raised the question that the 
petitioners were concluded by the décision of the board of gênerai 
appraisers, because they had failed to appear before that board and 
show cause why the action of the collector should not be affirmed. It 
would seem clear that by not ob jecting to the granting of the order 
directing further testimony to be taken in the case the government 
waived the default. It had notice of the application for the order, 
but made no objection, and when the petitioners proceeded to act 
and take further testimony under and pursuant to the order of the 
court the government appeared and took part in the proceeding, and 
oniy raised the question of default when it saw the case going against 
the government. It must be that the government had the right to 
waive the default, and, if it had the power it certainly did, for it 
made no objection to the order, and proceeded to act under and in 
pursuance of it. 

In U. S. V. China and Japan Trading Co., 71 Fed. 864, 18 C. C. A. 
335, the importer did not appear before the board of gênerai ap- 
praisers, and was defaulted. An appeal was taken, and the court 
heard the appeal, and rendered a décision upon the merits. In that 
case the court refers to the fact that the government had proceeded 
in the case without making the objection that the importers were con- 
cluded because of the default before the board of gênerai appraisers. 
The government proceeded hère in this case until the évidence was 
partially taken and concluded, until one hearing had been had, be- 
fore raising the question. This court thinks it was then too late. 

Again, it would seem clear that the Circuit Court has power on 
appeal to take additional testimony and hear the case de novo. Act 
June 10, 1890, c. 407, § 15, 26 Stat. 138 [U. S. Comp. St. 1901, p. 
1933], after providing for a review by the court of a décision of the 
board of gênerai appraisers, and for the return to the court, further 
provides : 

"And within twenty days after the aforesaid return Is made the court 
may, upon the application of the Secretary of the Treasury, collector, iin 
porter, owner, consignée, or agent, as the case may be, refer it to one of said 
gênerai appraisers, as an officer of the court, to take and return to the court 
such further évidence as may be offered by the Secretary of the Treasury, 
«oUector, importer, owner, consignée, or agent, within sixty days thereafter, 
in such order and under such i-ules as the court may prescribe; and such 
further évidence with the aforesaid returns shall constitute the record upon 
which said CSrcuit Court shall give priorlty to and proceed to hear and déter- 
mine the questions of law and fact involved in such décision, respecting the 
classification of such merchandise and the rate of duty Imposed thereon under 
Buch elassiflcation, and the décision of such court shall be final, and the 
proper collector, or person acting as such, shall liquidate the entry ac- 
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corâlQgly, nnlesa such court Bhall be of opinion that the question involved 
la of such Importance as to rèquire a review ot such décision by tbe Suprême 
COtirt oftbe United States, In whlch case sald circuit court, or the judge 
màkltig the décision may, wlthin thirty days thereafter, allow an appeal to 
sald Suprême Court" 

It seçmsclear that under this section this court has the power, and 
that ïn a case like this it is its duty, to take additional évidence, and 
décide tjîe case de novo, notwithstanding the default, inasmuch as 
the default was in fact waived. A sovereign state may waive a for- 
feiturçj ï^nd if it may waive the forfaiture of a charter of a corporation 
it may waive any other right. 28 Am. &; Eng. Enc. of Law (ist Ed.) 
568; Matterof N. Y. El. R. Co., 70 N. Y. 338; People v. Man- 
hattan Co.,:9 Wend. 380; Central C. R. Co. v. 23rd St. R. Co., 54 
How. Prac. 186; Atty. Gen. v. Petersburg, etc., R. Co., 28 N. C. 
456; State V. Real Estate Bank, 5 Ark. 595, 41 Am. Dec. 109. The 
government had knowledge of ail the facts, and when it went to trial 
without objection, and neither objected to the order nor made motion 
to vacate, it must be deemed to hâve assented to the taking of addi- 
tional testimony and a reihearing of the matter under section 15 of 
the act of June 10, 1890, above quoted. 

When we corne to the question whether the appellants imported 
sea grass or sea moss — that is, whether the article imported was sea 
grass or sea moss^-there seems little ground for contention. By 
Tarifï Act July 24, 1897, c. 11, § i, Schedule A, par. 81, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1631], it is provided as foUows: "Sea moss, 
teii per centum, ad valorem." Paragraph 617 of the same act (30 
Stat. 199 fU. S. Comp. St. 1901, p. 1685])— free list— reads as 
foUows : "Moss, sea weeds , and vegetable substances, crude or un- 
manufactured, not otherwise specially provided for in this act." Under 
which paragraph of the tariff act does this particular importation fall ? 
It appears that for some time this material in question hère had 
been imported free of duty, and classified as sea grass. At some sub- 
séquent tinie, under instructions from the Treasury Department, it 
was classified as sea moss, and it was claimed by the government 
that this article is dutiable as such. The évidence in this case clearly 
shows that the material in reality is neither sea moss nor is it known 
commercially as sea moss. It is not well known to the trade as sea 
moss. The évidence shows that the importations are of a com- 
modity comparatively new in the trade, having no established trade- 
name except sea grass or eel grass, although it does appear that a 
few dealers hâve called it sea moss, believing that it would sell better 
under that name. The witness Alexander Bertrand, deputy collecter 
at Rouses Point, N. Y., says that most of the importations of this 
article passed through his office, and were entered as sea grass, and 
passed through the custom house by him as sea grass, and it has not 
passed through the custom house except as sea grass. On cross- 
examination he states that,, after receiving instructions from the 
Treasury Department, he liquidated the entries as sea moss. We then 
hâve évidence from pharmacists and other experts acquainted with 
sea moss or Irish moss and with sea grass, and the évidence seems to 
be uniform and conclusive that the importations in question are sea 
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grasses, and not sea moss or Irish moss, and that there îs a wide 
and marked différence between the two articles. 

When Congress enacted the tariff act referred to, it evidently had 
in mind what is technically and really known as sea moss or Irish 
moss, and also sea weeds and vegetable substances from the sea, in- 
cluding sea grass. On the former it imposed a duty of lo per centum 
ad valorem. The latter is on the free Hst. The fact that sea grass 
cornes from the sea does not make it sea moss. Sea moss and moss 
are not identical terms. Sea moss or Irish moss is used for food, for 
médical purposes, and for sizing. Sea grass, the article in question, 
is used for other purposes — making mattresses, for upholstery pur- 
poses, for stuffing parlor sets or chairs — and is not used for a food or 
for médicinal purposes. The statute places moss, sea weed, and vege- 
table substances on the free list, while it places sea moss on the 
dutiable list. Congress thereby recognized the well-knovim différence 
between moss, a vegetable substance that comes from the sea, and sea 
moss itself. Thèse words, sea moss and moss, must be deemed to 
hâve been used in their ordinary sensé. Sea moss means the article 
used for food, médicinal purposes, and for sizing, while moss refers to 
the other article used for the other purposes mentioned. We must 
assume that Congress knew the meaning of the term. 

Again, Congress manifests its intent by placing sea moss in the 
statute with médical and surgical supplies. Under such a heading it 
would not hâve placed a moss or sea weed used for upholstering or 
other mechanical purposes. Worcester's Dictionary describes Irish 
moss or sea moss as "a species of sea weed (Chondrus crispus) wHose 
gelatinous qualities render it valuable as an article of food." The 
Impérial Dictionary, in describing sea moss, describes it as "a marine 
plant of the gênera corallina." The Encyclopedia Britannica says : 
"Irish moss or Carrageen, is a sea weed (Chondrus crispus), which 
grows abundantly along the rocky parts of the Atlantic coasts of 
Europe and North America. It is collected for commercial purposes 
on the west and northwest of Ireland, and in very large quantities on 
the coast of Plymouth county, Massachusetts, U. S. It is used for 
food, medicine, and a thickener for printing calico and for finning 
béer." We might refer to other authorities on this subject, but it is 
unnecessary. In reality there is no dispute that there is a wide dif- 
férence, not only in quality, but in the uses, of sea moss, or Irish moss, 
and moss, a sea plant. The one is much more valuable than the 
other, and it is quite probable that in imposing the duty of lo per 
centum on sea moss it was intended to protect that particular article, 
because it grows and is collected for commercial purposes in large 
quantities on the coast of Massachusetts. 

This court has carefully examined the samples of sea moss, and also 
the samples of the articles imported by the appellant, and finds no 
difïîculty in holding that the imported articles in question are merely 
sea grass answering to the dictionary and botanical définitions and 
descriptions of that article. The articles imported do not at ail an- 
swer the dictionary descriptions and définitions or the botanical déf- 
initions and descriptions of sea moss or Irish moss. 

In the niatter of the protest, 39io8b-i4io4, of Canada Atlantic 
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Transportation Cohipany, for the Canadian Sea Moss Company, 
against the décision of the collector of customs at Chicago, III., as to 
the rate and amount of duties chargeable on certain merchandise im- 
ported per Grecian, and liquidated Septerriber 22, 1898, Wilkinson, 
gênerai appraiser, said: 

"Thfe merchandise Is a fiber used for upholstering ànd fliling mattresses. 
It was fis^essed for duty at 10 per cent, under paragraph 81, act of July, 
1897, and Is claimed to be entltlçd tp free admission under the provision of 
paragraph 56Ç, for 'grasses and flbrès, not dressed or manufactured in any 
manner, and not speclally provided for,' or under paragraph 617, which reads: 
'Moss, sea weeds, and vegetable fetibstances, crude or unmanufactured, not 
otherwlse specially provlded for In thls act' Paragraph 81 reads: 'Sea moss, 
ten per centum ad valorem.' The merchandisç is invoiced as sea moss, and is 
imported by the Canadian Sea Moss Company. Sea weed Is a generic term 
for sea plants generally, whlle sea moss is a specles of Suèh plants whicli 
hâve a mossllke form. We flnd that the marchandise is sea moss." 

This décision of the gênerai appraiser is entitled to respect, of 
course; but the appraiser seems to hâve foliowed the invoice, and 
held it to be sea moss, inasmuch as it was invoiced as sea moss by 
the importer. He did not gq into the question of what constitutes 
sea moss or Irish rposs under the botanical or dictionary définitions 
of those words. But that décision is not binding on this court, for 
it is the décision of the tribunal from which this appeal is taken. In 
that case the gênerai appraisers could not well hâve refused to im- 
pose duties on the goods invoiced by the importers as sea moss. 
This was a déclaration by the importers themselves that the articles 
in question were dutiable, and it does not appear to hâve been clearly 
proved or shown! that the articles in question were not in fact sea 
moss but only sea grass. In this case now under considération the 
importers 4eclared the importations to be grass, and as a matter of 
tact they are sea grass, and not sea moss. There is no admission 
that they are sea moss or dutiable. 

The conclusion is that the articles imported in question hère are 
not sea moss, or dutiable as snch, but are in fact only sea grass, and 
fall under paragraph 617 of the tariiï act of July 24, 1897, reading as 
foUows: "Moss, sea weeds and vegetable substances, crude or un- 
manufactured, not otherwise specially provided for in this act," and 
which articles are on the free list. The resuit is that the décision of 
the board of gênerai appraisers must be reversed, and the importa- 
tions held to fall under subdivision 617 of the tariflf act of 1897, and 
which articles there described are on the free list, and entitled to im- 
portation free of duty. 

It is so ordered. 
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BKUHL BROS. & CO. v. WILSON, Collector, et aL 

(Circuit Court, D. Rhode Island. June 30, 1903.) 

No. 2,641. 

1. COSTOMS DUTIBS — COLLECTOR AS COSTODIAN OV GOODS — BiGHT TO ReMOTB 
FKOM DlSTKlCT. 

The collecter at the port of entry of imported goods is made by law the 
custodian of such goods until the payment of tlie duties thereon, and his 
duty as such custodian is to be performed within his own district. His 
duties are prescribed by statute, and an order from the Treasury De- 
partment instructing him to send or remove the goods out of his district, 
"for submission to trade experts," is without légal authority, and will not 
justify a removal of the goods from the coUector's district. The im- 
porter, having the right to a speedy appraisal by the ofïlcers designated 
by law and to withdraw the goods on payment of the duties, bas a 
substantial righ't to hâve them remain in the custody of the collector at 
the port of entry, and may invoke the power of the courts by injunctiou 
to prevent their removal. 

In Equity. On motion for preliminary injunction. 

Comstock & Gardner, for complainants. 

Chas. A. Wilson, U. S. Dist. Atty., for défendants. 

BROWN, District Judge. The complainants seek a preliminary 
injunction to restrain the collector of the port of Providence from 
removing to New York an importation of diamonds of the value of 
about $6,ooo. The diamonds were landed at the port of New York, 
and in accordance with the statute were forwarded to Providence as 
the port of destination, and were received by the collector of the 
port of Providence at said port on June g, 1903. The estimated duty 
based upon the importers' invoice was paid, but no appraisal of the 
diamonds at the port of Providence has yet been made. On June 
9th the collector received from the Treasury Department a telegram 
directing him to send the diamonds "with Spécial Agent Smith to 
New York for submission to trade experts ; hold goods until further 
advised," signed "B. B. Armstrong, Assistant Secretary." The col- 
lecter telegraphed the department for further instructions, and on 
June iith received the following reply, signed by the assistant secre- 
tary: "Your représentative with precious stones should accompany 
Agent Hentz to New York." The collector testified that he under- 
stood that thèse telegrams directed him to send ail the diamonds 
out of his district by his spécial représentative, accompanied by a 
spécial agent of the Treasury Department, and that he was about to 
do so; also that upon thèse instructions the appraisal at this port 
was deferred until after the return of the diamonds from New York. 
Upon the testimony it is clear that the collector was about to act 
upon the instructions of the department, and by his représentative 
to remove the goods to New York because of thèse instructions, 
and not because he had examined the goods, and found himself unable 
to make a proper valuation thereof, or because he found himself 
unable to procure at Providence ail évidence or assistance neces- 
sary in making an appraisal. The United States attorney, who ap- 
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pears for the collecter, relies upon section lo, c. 407, Act Cong, June 
10, 1890, 26 Stat. 136, I Supp. Rev. St. 749 [U. S. Cbmp. St. 1901, p. 
1922] : 

"That it shall be the duty of the appraisers of the TJnited States, and every 
of them, and every person who shall àet as such appralser, or of the collecter, 
as the case may be, by ail reasonable ways and means in his or their power 
to ascertairi, estima te, and appralse (any invoice or affldavlt thereto or state- 
ment of cost, or of cost of production to the contrary notwithstandlng) the 
actùal market value and wholesale price of the merchandise at the time of ex- 
portation to the United States, in the princii)al markets of the country whence 
the same has been Imported." 

This statute, however, relates to the duties of appraisers, and con- 
fers upon the appraisers no rights of custody. The custody of thèse 
goods is by statute intrusted to the collector of the port. The duties 
of the collector as custodian are distinct from his duties as appraiser. 
In some ports the appraiser is an independent ofHcer ; in others, as 
in the port of Providence, the collector performs the duties of ap- 
praiser. Where the appraiser is a distinct ofïicer, he has apparently 
no right, as appraiser, to remove the goods from the custody of the 
collector, or frorri the district. I am, therefore, of the opinion that 
the section quoted, which relates to the duties of appraising officers, 
has no relevancy to the présent question of the légal custody of the 
goods. If the duties of the collector, as custodian of dutiable goods, 
are prescribed by statute, the Secretary of the Treasury has no au- 
thority tb alter or amend the statute. Morrill v. Jones, 106 U. S. 
466, I Sup. Ct. 423, 27 L,. Ed. 267. A direction to a collector to 
send goods by a spécial agent of the Treasury Department to New 
York would amount to à direction to an ofïicer appointed by statut? 
as the custodian to surrender his custody to a person unauthorized 
by statute to receive custody. A direction to a collector to send 
goods in his custody by his représentative to New York amounts to a 
direction to the collector to perform his duties as custodian outside 
of his district. So far as I am able to discover, there is no authority 
to direct a collector to perform his duties as custodian outside of his, 
collection district. If such authority existed in the Treasury Depart- 
ment, it would amount to an authority to remove the local boundaries 
established'by Congress. Upon such examination of the statutes as 
I hâve beèii able to make, it appears to be the plain intent of Con- 
gress that the duties of coUectors and of appraisers are to be per- 
formed within their districts; that the goods are to be held in cus- 
tody within the district of the collector of the port of entry ; and 
that they are not to be transported from place to place at the will 
of the collector or of the Treasury Department, No authority has 
been presented which has any teridency to show that a collector can 
be called upon to perform his duties as custodian outside of his dis- 
trict, and in a remote district, upon instructions from the Treasury 
Departtrièftt, The only case cited by counsel in which the exact 
point was discussed is Goodsell y. Briggs, in the Circuit Court of 
the United States for the First Circuit, i Holmes, 299, 302, 303, Fed. 
Cas. No. 5,^48, in which Judge Lowell said: 

"If the case were made out that the défendants were about to remove a 
large and valuable part of the complainants' goods to New York, they would 
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be acting beyond their jurisdiction, and I do not know that I should not feel 
bound to restrain them." Also: "I assume that the Circuit Court wlU never 
interfère wlth the ordinary action of the administration of the customs laws 
by the proper offlcers, and hâve no jurisdiction to do so. I assume, turther, 
that, if the officers do an act whlch is beyond their jurisdiction, and Is a mère 
usurpation, the court may Interfère by injunction, if the case seems to re- 
qulre It" 

In United States v. Adams (C. C.) 24 Fed. 348, it appeared that by 
an order from the Treasury Department the collector for the Dis- 
trict of Oregon was directed to transfer money by carrying the same 
to San Francisco. While acting under this order, a large amount 
of money was lost. The court held that it was not within the scope 
of the collector's duties to transfer such moneys beyond his district, 
and that in making such transfer he was acting not as collector of the 
district, but as a private carrier of the government. 

The case presented upon this pétition for a preliminary injunction 
is, therefore, in substance, that the collector of the port of Provi- 
dence, without légal authority, is about to transport goods out of the 
collection district at which they were entered to New York. The 
importers, as the owners of the goods, hâve a right to object to ail 
acts of dominion over them not authorized by law. Their objection 
to an unauthorized control over their goods is substantial. The 
goods are of large value, and there is force in the objection that the 
owners should not be subjected to the risk of loss while in an unau- 
thorized custody. They are, moreover, entitled to a speedy appraisal 
of the goods at the port of Providence, and to their speedy delivery 
upon the payment of the duties. That they are entitled to insist that 
the goods remain in the statutory custody would seem to foUow 
from the fact that under the statute they hâve the right of with- 
drawal, and the absence of the goods from the district would be in- 
consistent with the exercise of this right. 

It has been argued by counsel for the collector that it is not de- 
signed to take from the proper customs officer at the port of entry 
the lawful duty of appraising the merchandise, but that, if investiga- 
tion by submission to trade experts in New York is enjoined by the 
courts, the department will be practically powerless to prevent under- 
valuation, and to require uniformity in the assessment of customs 
duties. It is by no means apparent that the assumption of fact upon 
which this argument is based is sound. Providence is an important 
center for the manufacture of jewelry, and an appropriate port for 
the entry of precious stones. It is hardly crédible that proper ap- 
praisals cannot be made in this port. There is no évidence before 
me to show that this is the case. Yet, were it the case, such an argu- 
ment is beside the point. Uniformity in assessments might resuit if 
ail goods were required to be entered at a single port of the United 
States, and to be submitted to the same body of appraisers ; but 
such is not the law. The System established by Congress cannot 
be altered by order of the Treasury Department because of supposed 
defects in its practical workings. 

It is unnecessary, in this opinion on the pétition for a preliminary 
injunction, to cite the varions provisions of the customs statutes 
which apparently confîde the custody of the goods to the collector, 
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and seem iïîConsîstent with the right of the collector to remove goods 

from'iiiis district. Upion the brief for the collector it is conceded that 
the olficiàl custQdi^n oï this property is the collector. Article 1600 
of the customs régulations (1899) seems to recognize that the col- 
lector's duties as custodian are prescribéd by law: 

"He holds possession of ail imported merchandise upon which duties hâve 
not Jjeén jpaid or secnred to be paid, disposlng of the same aceordiug to law." 

Article 1270, relating to reappraisenient, seems to recognize the im- 
porter's right to hâve the goods appraised at the port of entry 

"Should tîie Importer so elect, hls case may be dlsposed of at the Ne^ York 
office of the gênerai appralsers, provlded he waives the right to hâve the 
reappraisenient held at the port of entry, and stipulâtes that the resuit of the 
reappraisenient ■wlll not be contested on account of the absence of the mer- 
chandise from the office of the reappraisenient. Such -waiver must be in 
writing, and shall accompany the appeal for reappraisenient; and at the 
same Bme good and sufflciefit samples must be forwarded when the market 
value of the merchandise per se is in question." 

It is contended that, for the purpose of enabling the collector to 
perform properly the duty of «appraisal, his jurisdiction is that of 
the sovereign power itself, whenever necessary for the due exécu- 
tion of the law; that to circumscribe this power by the Unes of the 
collection districts is to open the door to fraud in the undervaluation 
of many speçies of property, particularly that kind of property de- 
nominated "precious stones." This argument seems not only novel 
and extraordinary, but unsound. The duties of a collector as cus- 
todian are apparently the same when he is not appraiser as when he 
is appraiser. It is impossible to interpret the statutes so as to re- 
strict collectors who are not appraisers to their collection districts, 
and to impose upon collectors who are appraisers the obligation 
to perform their duties anywhere within the jurisdiction of the United 
States. The construction of the statutes as to the duties of col- 
lectors must be uniform. No argument has been advanced to show 
why a collector who is not an appraiser should be required to per- 
form his duties as custodian outside of his district ; and the view 
that the public interest requires that the Treasury Department should 
hâve authority to direct the transportation of imported goods from 
district to district seems contrary to the view of Congress. Further- 
more, by section 2 of the act of June 10, 1880, c. 190, 21 Stat, 173 
[IJ. S. Comp. St. 1901, p,.;i964], relating to immédiate transporta- 
tion of dutiable goods, it is expressly provided that the appraise- 
nient shall be had at the port of destination, and that the merchandise 
"shall not be subject to appraisement and liquidation of duties at the 
port of first arrivai." If, after goods hâve been forwarded to a port 
having the privilège of immédiate transportation, ai>d placed in the 
custody of the collector of that port, the Treasury Department can at 
once order the return of the goods to the port, Oif first arrivai for 
"submission to trade experts", at that place, it would seem to follow 
that the Treasury Department has the power of practically repealîng 
the provisions of the statut? providing for immédiate transportation. 
If the remoyal of goods and submission to trade experts in New York 
were to be regarded as ojnnected with the duty of appraisal by.the 
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collector of this port, there would still remain a serîous question as 
to whether a direction by the Treasury Department to the appraising 
officer requiring him to be governed or guided by the testimony of 
designated experts, to be taken either within or without his dis- 
trict, could be regarded as a légal measure for preventing undervalua- 
tion and requiring uniformity in the assessment of customs duties. 

Authorities are cited by the complainants to the effect that the 
duties of the appraisers are quasi judicial, to be performed in com- 
pliance with the directions of the statutes, which give to them a dis- 
crétion which is not subject to control by the department. Gray v. 
Lawrence, 3 Blatchf. 117, Fed. Cas. No. 5,722; Greely v. Thompson, 
10 How. 225, 240, 13 L. Ed. 397; U. S. v. Loeb (C. C.) 99 Fed. ^21; 
Butterworth v. Hoe, 112 U. S. 50, 67, 5 Sup. Ct. 25, 28 L. Ed. 656. 
It is unnecessary, however, to détermine this question upon the prés- 
ent application. It is sufificient to say that the removal of the goods 
eut of the district is, so far as has been made to appear, without légal 
authority, and that the importers hâve substantial grounds for object- 
ing thereto. 

A decree for a preliminary injunction may be entered. 



In re STALKER. 

(District Court, W. D. New York. August 3, 1903.) 

No. 804 

1. Bankruptcy— Priobity op Claims— Taxes— MoBTGAaE Foeecloscre. 

Where separate pièces of land belonglng to a bankrupt, exceeding In 
value the amount of taxes on them, but of lésa value thaï) a mortgage 
debt and taxes, were sold under foreclosure decree subject to such taxes, 
a City to which certain of the taxes were due was not entltled to a pri- 
ority of payment thereof from the bankrupt's estate under Bankr. lAct, 
I 64a, Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3447], provlding that taxes legally levled should be entltled to priority. 

%, Same— Waivbr dp Priority— Forkclosubr op Lien. 

Foreclosure of an equity of rédemption In certain lands by a city 
under Its charter provisions, to recover unpaid city taxes, in which the 
land was struck off to the city for less than the amount due, did not 
deprive the city of Its right to priority of payment of the balance due 
on such taxes from the owner's estate In bankruptcy, as authorized by 
Bankr. Act, ? e4a. 

8. Samb— Municipal Absessmbnts. 

Under Bankr. Act, § 64a, provlding that ail taxes legally due and ow- 
Ing by the bankrupt shall be entitled to a preferred payment, a city is 
entitled to préférence in the payment of assessments levied for local 
Improvements. 

4. Same— Limitations— Statutes— Application. 

Where, after a décision by a référée in bankruptcy adverse to the 
city's application for préférence in the payment of certain city assess- 
ments for local Improvements out of the bankrupt's estate, Act May 9, 
1908, was passed, authorizing the city to collect outstanding taxes, etc., 
and provlding that the statute of limitations could not be interposed as 
a défense, such act was inapplicable to such proceeding, so as to re- 
Ueve the city from the défense of limitations Interposed against certain 
of the taxes for which a préférence was clalmed. 

123 F.— 61 
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In Bankruptçy. , ' 

William A. Sutherland, for cityofRôdhester. 
William N. Cogswell, for trustée^ ; 

HAZEL, District Judge. This is an application by the city of 
Rochester for an order directing the trustée in the above-entltled pro- 
ceeding to pay certain taxes and assessments for improvements out of 
the fund in the possession of the trustée, amounting to $2,600. The 
référée denied the application. .The matter cornes before me on a péti- 
tion for a review of that décision. The facts are not controverted. 
General city taxes amounting to $2,477.85 were assessed for the years 
1893 to 1901, inclusive, exçept for the years 1892, 1897, and 1899, 
upon various parcels oî land owned by the bankrupt, sonie of which 
were sold by him subject to taxes before adjudication. In addition to 
such taxes, $1,267.16 for local improvements and $157.97 for water 
rates weré assessed against said property, amounting in ail to 
$3,895.98. This amount was subsequentîy diminished, as will be seen 
presently. The various pièces of real estate taxed were ofïered for 
sale by the city following each default of payment of the taxes and as- 
sessments in compliance with the provision of its charter, and, no one 
appearing to bid at the sales, the property taxed was struck off to the 
city for the amount of the gênerai taxes, with the charges thereon. 
Claims for unpaid taxes and assessments were filed by the city with 
the référée in bankruptçy, and thereafter certain mortgages and other 
liens upon certain pièces of property of the bankrupt Wei'é'foreclosed, 
the decree of foreclosure directing payment of taxes and assessments 
out of the purchase price. It does not clearly appear whether the 
taxes upon the property affected were paid as a rèsùlt of such mort- 
gage foreclosure. If they are unpaid, the city, by its lien, which still 
remainSj if the property was sold subject théreto, is secured; and the 
city is not equitably entitied to a priority of payment from the bank- 
rupt estate where the premises subject to taxes are.owned by third 
parties, whOipurchase the same subject to the taxes. Each separate 
pièce of land so sold exçeeded in value the ampunt of the taxes upon 
it, but was less than the value of both the mortgage debt and the 
taxes. Since the décision of the référée, the equity of rédemption of 
the bankrtipt and of any other person having a lien or interest in cer- 
tain of the, property preyiously struck off to the city on tax sale has 
been foreclosed by the city under the charter provisions. As a resuit 
of applying the proceeds of such sale upon the amount; due, the total 
claim has been reduced to $1,632.99. Priority of payment from the 
bankrupt estate in advance of the payment of dividends to the creditors 
is demânded by the city Under section 64a of the bankrupt act (Act 
July I, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]). If 
sucB priority is allowed, the fund will be greatly diminished, leaving 
little for the gênerai creditors after the payment of expenses of ad- 
ministration. The unsecured debts amount to $30,000. 

Various légal propositions of considérable importance are presented 
upon this application. The trustée contends that the claim in question 
is not within the scppe of the section which déclares ail taxes legally 
due and owing by the bankrupt to be preferred in payment, for the 
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following reasons : (i) That the tax foreclosure and original tax sale 
operated in légal effect as a payment, and hence the claim of the mu- 
nicipality is not in terms for taxes, but merely a debt for a defîciency, 
collectible as an ordinary debt; (2) assessments levied for local im- 
provements are not included in the word "tax," and therefore the 
amount due for assessments cannot be preferred in payment; (3) 
that the statute of limitations is a bar to recovery. 

The référée was of opinion that the tax sales terminated the Per- 
sonal liability of the bankrupt for the payment of the daim, and where 
appropriate statutory législation empowers the city to collect a debt 
for taxes by indépendant légal procédure a fair construction of section 
64a does not contemplate an indiscriminate payment of taxes which 
hâve become Hens upon the property. The point as to whether bid- 
ding in the property by the city of Rochester, on foreclosure of the 
equity of rédemption subséquent to the tax sale, is a satisfaction of 
the daim, was recently determined in the négative by the Appellate 
Division of the Suprême Court, Fourth Department, in Re Judicial 
Settlement of the Accounts of Simon M. Elsnor, Executor, etc. (de- 
cided in July, 1903) 83 N. Y. Supp. 670. It was there held that 
by section 206 of the charter of the city of Rochester a personal lia- 
bility is created to the city against the owner of land assessed, and 
that an action is maintainable to recover the amount from the land- 
owner. In addition to such an action, the city may hâve recourse 
to another remedy for collection of the taxes by sale of the prop- 
erty in the manner specifically provided for by its charter. It was 
further held that by bidding in the property the city did not pre- 
clude itself from pursuing a right of action against the personal 
estate. The court will assume the correctness of this décision. The 
city, after tax foreclosure proceedings, exhausted the available rem- 
edy in rem for the collection of the debt for taxes and assessments, 
and is without security for the balance unpaid. I am unable to 
subscribe to the holding that, by bidding in the property on tax 
sale and by foreclosing the equity of rédemption, it waived or for- 
feited its right to preferential payment. A différent question would 
be presented if the city still had a defeasible title to the property. It 
might then be held that the taxes secured by liens upon the real estate 
were secured daims, especially as such security takes precedence of any 
prior incumbrance. In this respect the facts in In re Veitch, 4 Am, 
Bankr. Rep. 112, loi Fed. 251, are quite distinguishable. In that case 
the municipality had no real interest in the recovery, and the practic- 
able resuit of the payment of the taxes would hâve inured solely to the 
benefit of the mortgagee. By the stipulation of the parties submitted 
with the briefs, it appears that the amount now claimed to be due 
is for a balance unpaid upon certain lands affected by the city's liens. 
There was no extinguishment of the debt by the foreclosure sale, as 
the amount realized was insufficient for that purpose. The signifi- 
cance of section 64a, as applied to a municipality, is that a claim for 
taxes is paramount to ail other daims, because of the pecuniary needs 
and requirements of the municipality, and so as to reheve the gênerai 
taxpayers from the payment of an unfair proportion of taxes. Some 
seemingly unjust features may be presented by the application of the 
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stringent provisions of the bankrupt act referred to, but, as tlie law 
Js plain and singularly free from anibiguity, it is obvious that Con- 
gress intended that the statute should be strictly construed and applied, 
unless the facts disclose unjust or prejudicial results. In re Tilden, i 
Am. Bankr. Rep. 30^, 91 Fed. 500. Such are not the facts hère as to 
the taxes which are m the above situation. The point that the word 
"tax," as used in the section under considération, does not include as- 
sessments levied for local improvements, is not maintainable. It is 
perfectiy true that well-recognized distinctions exist between the word 
"tax" and "assessment." Dillon, in his worli on Corporations (sec- 
tion yy^, 4th Ed.), States that "the one does not always or usuaily in- 
clude the pther." This question is broad, and might be of much diffi- 
culty, were it not that the interprétation adopted by the highest trib- 
unal of the state must gov(srn hère. It is an established rule in the 
courts oLthe United; States that the décisions of the state courts with 
regard'to the law of real estate, construction of state constitutions and 
statutës, are authoritative rules of what the law is. Burgess v. Selig- 
man, 107 TJ. S. 33, 2 Sup. Ct. 10, 27 L. Ed. 359; In re H. A. & B. T. 
Camp, I Am. Bankr. Rep. 165, 91 Fed. 745 ; In re Louisa C. Ott, 2 
Am. Bank?-. Rep. 637, 95 Fed. 274; Matter of Mutual Mercantile 
Agency, 8 Ara. Bankr. Rep. 435. In the Ott Case the mulet tax, in the 
state of lowa, upon the liquor trafïïc, was held not afïected by the pro- 
visions of section 64a of the bankrupt act (Act July i, 1898, c. 541, 30 
Stat. 563 [U. S. Comp. St. p. 3447]), on the ground that such tax, 
as interpreted by the highest court pf the state, was a license charge 
and not a tax. A nupiber of authorities are cited by counsel for claim- 
ant to govern this question, holding the construction contended for by 
him to be settled by the highest court of the state. The gist of the 
décisions relied upon is that an assessment for a municipal improve- 
ment may be converted into a tax by statutory enactment, which may 
afïord the same remédies for its collection. In Matter of Van Ant- 
werp, 56 N. Y. 261 ; Genêt v. City of Brooklyn, 99 N. Y. 296, i N. E. 
777; Litchfield v. Vernon, 41 N. Y. 123; In Matter of Moller, 8 Ben. 
526, Fed. Cas. No. 9,699, afBrmed in 14 Blatchf. 207, Fed. Cas. No. 
9,700. My attention is not called to any authority opposed to this 
construction. It is argued by counsel for the trustée that a priority 
in payment of assessments for improvements is extremely unjust, 
upon the theory that a muniçipality may, peradventure, expend for 
improvements a sum beyond any that may be realized upon sale of the 
property taxed. In reply to that contention, it is a sufïicient answer 
that such matters are whoUy within the purview of the taxing power, 
whose wisdom or policy inthat regard may not be disturbed or ques- 
tioned by this court. The conclusion is, therefore, that the amounts 
in question must be regarded as taxes. Congress has enacted that 
such daims must hâve priority in payment. The efifect upon the 
estate, therefore, c?inbe given no force in determining their allowance. 
The objection by the trustée that a portion of the claim is barred 
by the statute of limitations has merit. By section 382 of the Code of 
Civil Procédure of the state of New York, it is provided that actions 
to recover upon a lia,bility created by statute shall be instituted within 
six years. It is not seriously disputed that an action upon a debt for 
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a tax in this state may be barred by the statute oi limitations. In the 
case at bar it appears that subséquent to the décision of the référée, 
and just prier to the submission of the pétition for review, the city of 
Rochester was empowered by législature act passed May g, 1903, to 
collect outstanding taxes by an action, supplementary proceedings, or 
by foreclosure of the tax lien. It was also provided in that act that 
the statute of limitations could not be imposed as a défense. The au- 
thority cited by claimant (Hulbert v. Clark, 128 N. Y. 295, 28 N. E- 
638, 14 L. R. A. 59) bas no application, inasmuch as the décision of the 
référée was prior to the passing of the act. In my opinion, a proceed- 
ing before a référée in bankruptcy to recover a debt is in analogy to 
an action brought for the same purpose. The claim filed is the basis 
of the cause of action; the issues joined by the objections of the 
trustée, which may or may not be in writing; the décision of the référée 
upon the issues raised, constitutes the judgment. In the absence, 
therefore, of express language clearly showing the intention of the 
Législature to nullify judgments already rendered, the statute can be 
given no rétrospective effect. American & English Ency. of Law 
(2d Ed.) 175. True, it has been held that the statute of limitations 
may hâve efïect upon a cause of action already accrued, but my atten- 
tion is not called to any case where it is held that the Législature by 
an act may efïect a reversai of a judgment already rendered. Such 
législation would clearly be unconstitutional. Sohn v. Waterson, 17 
Wall. 549, 21 h. Ed. 737; Burch v. Newbury, 10 N. Y. 374; Black 
on Judgments, § 298. 

I conclude that the décision of the référée must be modified in ac- 
cordance with thèse views. The report is therefore recommitted to 
the référée, with the direction that he ascertain and direct payment 
of the amount of taxes and assessments becoming due and payable 
less than six years before the filing of the pétition in bankruptcy. See 
In re Ray, Fed. Cas. No. 11,589. Thèse should be paid, except in 
case of property, if there be any, which has been sold on mortgage 
foreclosure subject to taxes. In that event, on the authority of In 
re Veitch, supra, no préférence should be allowed. 

So ordered. 



In re C. MOENCH & SONS CO. 

(District Court, W. D. New York. July 28, 1903.) 

No. 1,448. 

1. BAHKRDPTS— COBPOBATIONS — ACTS OF DlBBCTORS. 

Where a state court seized the property of an alleged bankrupt corpo- 
ration, and the apppintment of receivers by the state court was subse- 
quently confirmed by the fédéral court In a bankruptcy proceeding 
agalnst the corporation prevlously commenced, such facfs did not deprlve 
the corporatlon's dlrectors, acting for It, of the rlght to adopt a resolu- 
tion declaring its InablUty to pay its debts, and its wlUingness to be 
adjudged a bankrupt. 

2. Same — Collusion — Estoppel. 

Where petltlonlng credltors to hâve a corporation adjudged a bankrupt 
instituted such proceedings In order that ail the credltors should share 
equally lu the bankrupt's estate, and, to thls end, obtalned the consent 
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of the corporation to déclare its ioaWUty to pay Its detts, and wllling- 
ness to be adjudged a bankrupt, as authorlzed by Bankr. Act,1898, | 3, 
«ubd. 5 (Act July 1, 1898,'c. 541, 30 Stàt. 546 [U. S. Comp. St. 1901, p. 
3422]), sucU credltors were not estopped to urge the cofpôtatibn's reso- 
lution as an act of bankruptcy, on thé ground of coljusion, as against an 
attacMng creditor, who, in case tbe bankruptcy proceedings were dis- 
mlssed, would obtain a préférence by bis attachment. 

3. Same. 

Where a corporation, by vote ot its directors, declared its inability to 
pay its debts, and its wUlingness to be adjudged a bankrupt, as author- 
lzed by Bankr. Act 1898, § 3, subd. 5, on request of certain credltors the 
latter were entitled to bave the corporation adjudged a bankrupt, with- 
out regard to its solvency. 

In Bankruptcy, 

Henry G. Atwater, Vernon Gole, and Lyman K. Bass, for petition- 
ers. 

Romer & Harrington, for Eliot National Bank. 

HAZEL, District Judge. This is an involuntary proceeding in 
bankruptcy, instituted by petitioning creditors, to hâve C. Moench & 
Sons Company adjudged bankrupt. The pétition was filed May g, 
1903. The Eliot National Bank, of Boston, an attaching creditor, filed 
an answer to the pétition, challenging the good faith of the petition- 
ing creditors, and alleging substantially that the pétition was made to 
collusively invoke the provisions of the bankruptcy act. It was also 
alleged in the answer that the bankrupt corporation was not insolvent. 
Prior to the filing of the pétition above referred to, two other péti- 
tions by différent creditors, alleging différent grounds of bankruptcy, 
were filed, to hâve C. Moench & Sons Company adjudicated bankrupt. 
The first pétition was based on the ground that the appointment of 
receivers by the state court in a proceeding to dissolve the corpora- 
tion, and the possession by them of the res in the proceeding to dis- 
solve the corporation, was an act of bankruptcy; the second, on the 
ground that the bankrupt had made a transfer of property, intending 
to hinder and delay and;defraud its creditors; and the third, now 
under considération, on tlie ground that C. Moench & Sons Company 
bas committed an act of bankruptcy, by admitting in writing its in- 
ability to pay its debts, and its willingness to be adjudged a bankrupt 
on that ground. 

It is contended by the opposing creditor that the bankrupt corpora- 
tion, by virtue of the proceeding in the state court, had ceased to do 
business at the time when the directors adopted the resolution relating 
to the inability of the corporation to pay its debts, and its willingness 
to be adjudicated bankrupt; that as the state court had previously 
seized the property of the alleged bankrupt, through its receivers, the 
directors were powerless'to give légal efifect totheir action; hence 
the bankrupt, not being engaged in any business qf ,the class specifîed 
under section 4 of the bankruptcy act, could not be adjudged an invol- 
untary bankrupt. This contention is without mérit: The appoint- 
ment of the receivers by the state court, and subsequently by this 
court, in thé ptocèédirjgs first commenced, did not deiprive the- direct- 
ors, acting fàr the corporation, of the right to exercise functions which 
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were intended to benefit.the creditors of the corporation, and to truth- 
fuUy advise them of its financial status, to the end that there might 
be an équitable distribution of the assets of the corporation among 
them. The hfe of the corporation .was not terminated by the proceed- 
ings instituted in the state court, nor was the character of the business 
for which it was incorporated changed thereby. Kincaid v. Dwinelle, 
59 N. Y. 549; Decker v. Gardner, 124 N. Y. 334, 26 N. E. 814, 11 L. 
R. A. 480; Sigua Iron Co. v. Brown, 171 N. Y; 488, 64 N. É. 194. 
Neither were the directors enjoined from confessing the inabihty of 
the corporation to pay its obHgations, and from asserting wilHngness 
to be adjudged bankrupt on account thereof. Such action on the part 
of the directors cannot be twisted into an unlawful interférence with 
the management of the corporation by the receivers. In my mind, 
it was eminently proper for the directors, under the circurastances of 
this case, to disclose to the creditors the linancial condition of the cor- 
poration. The proceedings instituted in the state court to dissolve 
the corporation, the subséquent attachment of a considérable amount 
of its property by the opposing créditer, followed by the initial péti- 
tion of creditors to hâve the corporation adjudicated bankrupt, were 
abundant reasons for the subséquent action by the directors, the effect 
of which was to allow the creditors to protect their interests. This 
view fînds support in Dickerman v. Northern Trust Co., 176 U. S. 181, 
20 Sup. Ct. 311, 44 L. Ed. 423, and other cases. 

Irrespective, therefore, of the point that the state court obtained 
jurisdiction of the property of the bankrupt before proceedings were 
begun in this court, the primary and sole question for décision hère 
is wliether an act of bankruptcy was committed by the corporation 
proceeded against. As to whether a conflict of jurisdiction may arise 
in the future is not now a pertinent question, and need not be consid- 
ered. In re Safe Deposit & Savings Institution, Fed. Cas. No. 12,211 ; 
In re Kersten (D. C.) iio Fed. 929; In re Lengert Wagon Co. 
(D. C.) fio Fed. 927; Mauran v. Crown Carpet Lining Co., 6 Am. 
Bankr. R. 735, 50 Atl. 331, 387. 

As to collusion, is such a state of facts disclosed as will justify in- 
voking the doctrine of équitable estoppel because of any collusive acts 
between the corporation and petitioning creditors ? The basis of the 
charge of collusion must be the agreement between the corporation 
and the petitioning creditors to hâve the corporation adjudicated, with 
a view to deprive the Eliot National Bank of its légal rights by the 
forms of law, and to secure thereby to themselves a benefit to which 
they were not legally entitled. Had the object aimed at by the peti- 
tioning creditors and the alleged bankrupt been achieved by,the unlaw- 
ful use of légal procédure, the contention of the opposing creditor 
might well be controlHng; but such, in my opinion, is not shown to 
hâve been the fact. It has been held many times that the doctrine of 
estoppel has application in bankruptcy. For example, creditors hav- 
ing received préférences are forbidden to be petitioning creditors un- 
less they surrender the préférences received. Brandenberg on Bank- 
ruptcy, p. 578; Simonson v. Sinsheimer, 95 Fed. 948, 37 C. C. A. 
337; In re Gillette (D. C.) 104 Fed. 769. Creditors receiving the 
benefits of a gênerai assignment for the benefit of creditors may be 
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estbppèd ffom alleging the assignment as an act of bankruptcy. In 
re E. G. Williams, Fed. Cas. No. 17,703; In re Miner (D. C) 104 
Fed. 520. Thèse cases, hôwever, in applying the principle of estoppel, 
are based upon the fact that the creditors participated in à fraudulent 
or unlawïul use or connived in the alleged act of bankruptcy to their 
own advantage, as against the interests ol gênerai creditors, and hence 
do not corne into the court with clean hands. The rule of estoppel 
in pais, as applied in a court of bankruptcy, is not at variance with the 
gênerai rùle Upon which that principle fînds support in ordinary cases 
in equity. Invariably the enunciated prînciples are based upon mala 
fides, and upon acts, coiiduct, or déclarations by a party to induce an- 
other to rely upon such acts or déclarations to his détriment. Dicker- 
man v. Northern Trust Company, supra ; In re Curtis, 2 Am. Bankr. 
R. 228, 94 Fed. 630, 36 C. C. A. 430. I hâve carefuUy considered the 
évidence before the référée, with a view of satisfying my mind of the 
soundness of the charge laid at the door of the petitioning creditors 
and the alleged bankrupt. The motive on the part of each appears to 
hâve been free from fraud and collusion, as that term is legally defined. 
The object sought to be obtained by the petitioning creditors was the 
adjudication of C. Moench & Sons Company as bankrupts, because of 
the commission of the act of bankruptcy, to the end that the assets 
of the corporation may be distributed in equal proportions among ail 
of the creditors, for such must be the inévitable resuit of adjudication. 
This was a lawful purpose, even if the petitioning creditors were 
solicited to file their pétition by the directors of the corporation, or 
even if the corporation complied with the provisions of section 3, 
subd. 5 (Act July i, 1898,0. 541, 30 Stat. 546 [U. S. Comp. St. 1901, 
p. 3422]), on the request of a creditor. No greater benefît can be 
received by Ihe petitioning creditors by their action. Enough is 
shown by the évidence adduced before the référée to conclude that the 
action by the board of directors in committing the act of bankruptcy 
was reasonâbly well foundèd, and not owing to any unlawful conniv- 
ance in the alleged act of bankruptcy by the petitioners. The pro- 
visions of the bankrupt act (section 3, subd. 5) empowers a debtor cor- 
poration to déclare its inability to pay its debts, and its willingness to 
be adjudged a bankrupt. Upon such admission and consent in writ- 
ing, an adjudication may bé properly based; and it is sufïicient in légal 
effect if the board of directors, who were charged with the conduct of 
the business of the corporation, complied with the légal requirements 
specified. In re Marine Machine & Conveyor Co. (D. C.) 91 Fed. 
630; Dickerman v. Trust Co., supra; In re Mi^tual Mercantile 
Agency (D. C.) m Fed. 152; In re Peter Paul Co. (D. C.) 104 Fed. 
786 ; In re Lengert Wagon Co., supra ; In re T. L. Kelly Dry Goods 
Co, (D. C.) 102 Fed. 747. The cases hold it to be immaterial whether 
the corporation is insolvent in fact. It is settled by George M. West 
Co. V. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098 (a con- 
trolling authority), that the acts of bankruptcy set forth in subdivisions 
4> 5) § 3> of the bankruptcy act (Act July i, 1898, c. 541, 30 Stat. 546 
[U. S. Comp. St. 1901, p. 3422]), are such acts of bankruptcy per se, 
irrespective of the insolvency of the alleged bankrupt. The précise 
principle in that case applies hère. The creditors are notified by the 
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resolution passed by the directors of the financial condition of the cor- 
poration, which is made emphatic by the willingness of the corporation 
to be adjudicated. It is then in the province of the creditors to insti- 
tute proceedings in a court of bankruptcy to protect their interests. 
The proceedings àdopted in the case at bar were lawful, and were con- 
ducted in the manner and form specifically provided by law. No such 
relations between the debtors and petitioning creditors, or those vvho 
represent them, are shown by the évidence as would justify holding 
that the zeal displayed by counsel representing creditors was ovving to 
the asserted illégal purpose. It is admitted that the petitioning credit- 
ors hère and the petitioning creditors named in the prier pétitions and 
the directors co-operated together, but for what purpose? Was it to 
collusively make use of the form of law to the injury of the Eliot Na- 
tional Bank, or to deprive the bank from obtaining a préférence which 
would resuit to the disadvantage of ail other creditors of the estate? 
The évidence is persuasive of the latter, and against such resuit a 
remedy was afforded by the bankruptcy act. The adjudication will 
operate to the benefit of ail. Every creditor of the alleged bankrupt 
is as much a party to the proceeding as are the petitioners. The estate 
must, after adjudication, be distributed for the benefit of ail. The doc- 
trine of equity has been invoked in a court of bankruptcy to the assist- 
ance of a creditor having received a préférence. It would seem that 
other équitable principles should be applied, which would operate for 
the benefit of the majority of creditors, rather than to secure the préf- 
érence of a single objecter. 

In accordance with thèse views, the référée properly rejected the 
évidence ofïered by the objecting creditors tending to show solvency. 

For the reasons above stated, an order adjudicating C. Moench & 
Sons Company bankrupt may be entered. 



INTERSTATE COMMERCE COMMISSION T, FHILADELPHIA & R. RY. 

CO. et al. 

(Circuit Court, S. D. New York. June 12, 1903.) 

1. iNTBRSTATfS COMMERCE! COMMISSION — pBOCBBDINGS BeFORE— COMPKLLINO 

Production dp Evidence. 

In a proceeding before the Interstate Commerce Commission on the 
pétition of an Individual against certain railroad companies alleglng dis- 
crimination and the charging of unreasonable and unjust rates for the 
carrying of anthracite coal, in violation of the Interstate commerce law, 
a coal Company, the entire stock of which Is owned by one of défendant 
railroad companies, may properly be regarded as the latter's agent in 
maklng contracts, and may be required to produce contracts or évidence 
with respect to contracts made with thlrd parties when they hâve any 
relation to transportation charges, but such contracts, which are merely 
for the purchase of coal at priées thereln flxed, are not relevant to the 
Issues, and their production cannot be required. 

2. Samb. 

In such a proceeding évidence relating to a combination between de- 
fendants In restraint of trade or to the flxing of prlces for coal sold is 
not pertinent to any issue, nor to any matter which the commission has 
jurlsdiction to try, and its production cannot be compelled. 
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Pétition: by the Interstate Commerce Commission for an order re- 
quiring witnesses befQjreit to.produGe;:6ertain documents and to' an- 

swer certain questions^ ;; i , 

Henry L. Burnett, tT. $• Àtty., and Clarence J. Sheaen, for peti- 
tioner. 

John G. Johnson, Wàlter N, Ross, Adelbert Moot, George F. 
Brownell, and Francis I. Gowen, opposed. 

LACOMBE, Circuit Jùdge. AU parties pressed the court for an 
early décision, and it was understood that adjournments were being 
taken to await its action. Thereîore it seems best merely to indicate 
the conclusions reached, withoùt going into any discussion oî the 
grounds for such conclusion. 

It appears from the record that William R. Hearst heretofore duly 
filed a pétition and complaint against the défendants, alleging (i) that 
the freight rates charged by them for the transportation of anthracite 
coal are unreasonable and unjust; (2) that said rates are relatively 
unreasonable and unjust as compared with the rates charged for trans- 
portation of bituminous coal and with the rates for iother car load 
freight generally ; (3)1 that défendants hâve combined to pool and di- 
vide among themselves freights and freight trafïic of. anthracite coal; 
and (4) that they hâve discriminated against private operators of coal 
mines by charging them.a higher rate of freight than charged other 
private operators or coal companies owned by said défendants — ail in 
violation of the interstate commerce act. 

Answers having been intei-posed, the commission duly ordered a 
hearing upon this complaint, and upon such hearing certain witnesses 
declined to produce spécifie documenté or to answer spécifie questions, 
wherefore petitioner prays for an order or orders requiring the pro- 
duction of such documents and answers to the questions. 

It would appear from the décision of the Suprême Court in the 
Brimson Case, 154 U.iS: 447, 14 Sup. Ct. 1125, 38 L. Ed; 1047, that 
upon application for such an order the Circuit Court does not sit as 
an appellate, tribunal, but should décide ail questions raised as to 
relevancy of testimony as if such questions were raised before it in 
the first instance. 

There are several witnesses proceeded agaiiist> although for con- 
venience theif cases hâyè/beén heard together on a single pétition. 
Separate orders, however, should be made in each case, for each case 
is a separate proceeding instituted in this court against the particular 
individual. '; 

Among the objectiojns'advanced to the grahting qf this pétition, it 
is contended that thc; Itjtersfate Commerce Commission has no juris- 
diction to hear the complaint for the reason that the complainant is not 
himself a Shipper of coal; It was contended in opposition that the 
commission is conducting â gênerai investigation into the conduct of 
the business of transportation by the défendant carriers, which it has 
a righi l6 do ùnderthe èt^tutes, iridepèndent of any coiilplaint by a 
persori aggrieved. 'Th.eriicprd,, however, does not sustain this proposi- 
tion. The proceeding before the commission was begun by the serv- 
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ice of a formai verified complaint, to which éeparate answers were inter- 
posed by the several défendants. The pétition presented to this court 
avers that the refusais to produce documents and answer questions 
took place in the course of "a hearing upon said complaint" which the 
commission had duly ordered. The prosecution of the complaint be- 
fore the commission is being conducted, as it is most appropriate 
that such a prosecution should be, by the counsel for the complainant. 
In view of the language of the interstate commerce act (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901 , p. 3154]), there 
is great force in the contention that the prosecution before the Inter- 
state Commerce Commission of carriers who violate the statutes 
should be at the instance of a shipper, and that an individual who 
m.erely purchases merchandise, the price of which is advanced by rea- 
son of its including the cost of transportation from the place of pro- 
duction to the place of sale, may not institute and prosecute such a 
proceeding where no shipper raises any objections to the rates 
charged. In view of the other grounds of objection which hâve been 
interposed, however, it will not be necessary to décide this question. 
The spécifie points raised in each case are as follows : 
(i) In the case of David G. Baird, secretary of the Lehigh Valley 
Coal Company, it is asked that he be required to produce "ail contracts' 
for the purcliase and transportation of anthracite coal entered into 
since January i, 1901, between that company and any producers of 
anthracite coal or owners or operators of coal mines." In opposition 
it is suggested that the Lehigh Valley Coal Company is a corporation 
independent of any of the défendants, and that the contracts asked for 
are between it, a third party, and other outsiders. It appears by the 
record that the capital stock of the Lehigh Valley Coal Company is 
ail owned by the Lehigh Valley Railroad Company, and it may fairly 
be contended that its transactions, if not those of an agent of the rail- 
road company, were conducted solely in its interests. The contract, 
or at least one of the contracts, asked for, has been produced and sub- 
mitted to the court, and it does not provide, as indicated in the péti- 
tion, that the "priées paid to the seller are certain percentages of the 
priées for which the coal is sold at tide-water terminais." It is en- 
tirely a contract of purchase, and does not deal at ail with the subject 
of transportation. It fixes the price which the Lehigh Valley Coal 
Company is to pay the seller for coal at a certain percentage of the 
price at v/hich coal of the same quality and size shall be sold during 
the month at a specified place. It is in no way diiïerent from a con- 
tract for the purchase of a specified number of tons of coal at a speci- 
fied sum in dollars and cents — a contract made in the state of Pennsyl- 
vania, and to be completed therein by the delivery of coal at the break- 
ers. Whether the Lehigh Valley Coal Company is to be considered 
as an independent corporation, or whether in the transaction it 
is to be taken as the alter ego of the railroad company, and the coal 
bought under the contract be treated as the coal of the railroad com- 
pany, this particular contract is not relevant to the questions of rea- 
sonable rates, discrimination, etc., which were presented by the com- 
plaint. The pétition to direct the production of this contract is there- 
fore denied. If, however, there are any contracts in the possession, 
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of the wîtness whiçh deal with the subject of traaeportation as weK 
as with the subject of purchase they should be prodaced. 

(2) In the case of Fred F. Chambers, secretary of the Delaware, 
Lackawanna & Western Railroad Company, the contracts referred 
to hâve been submitted to the court, and as in the other case they 
appear to be ail contracts of purchase only. The order to produce 
is therefore denied. 

(3) In the case of Orlando C. Post, auditor of the Delaware, Lacka- 
wanna & Western Railroad Company, it appears tl:at the original 
vouchers asked for show the transactions for the purchase of coal 
under the contracts last referred to, and contain no information what- 
soever on the subject of transportation. The motion to require their 
production is denied. 

(4) In the case of George O. Waterman, secretary of the Lehigh 
& Wilkesbarre Coal Company, the contracts appear to be ail contracts 
of purchase only, and the pétition is denied. 

(5) In the case of — Richardson, secretary of the Hillside Coal 

& Iron Company and of the Pennsylvania Coal Company, the motion 
for order to produce is denied for the same reason. 

' (6) In the case of William G. Brown, secretary of the Philadelphia 
& Reading Coal & Iron Company, the motion to produce the con- 
tracts is denied for the reasons given above. 

s (7) In the case of E. D. Sturges, secretary of the Dolph Coal Com- 
pany, the Clarence Coal Company, and the Pine Hill Coal Company, 
the motion for an order requiring the production of the contracts of 
purchase is denied for the reasons above expressed. 

(8) In the case of Edgar C. Hebbard, secretary of the Guaranty 
Trust Company of New York, an order is asked requiring the produc- 
tion of several contracts referred to in the pétition and upon the argu- 
ment as the Temple Iron Company contracts. It appears that hereto- 
fore certain coal operators and coal companies which were not owned 
or controlled by the défendants, being dissatisfied with the freight 
rates or with the manner in which the business of transportation was 
being conducted, came together for the purpose of building or secur- 
ing the building of a new road from the coal régions where their 
mines were located to tide water. The défendants, being unwilling 
to meet the compétition which such a new road would introduce, 
combined together, and bought up the collieries of those who were 
promoting the new road. Thereupon the project of building such 
competing road was abandoned. The contracts in question are parts 
of the maehinery by which this combination prevented the building of 
the new road. If the défendants were being prosecuted under the 
Sherman anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1900, p. 3200]), for having entered into a combination, 
agreement, or contract in restraint of trade, the contracts in question 
would be relevant testimony. This, however, is not a prosecution 
under the anti-trust act, nor is the Interstate Commerce Commission 
the forum before whom such a prosecution is conducted. The con- 
tracts seem to be irrelevant to the proceeding under this complaint, 
and the motion to require their production is denied. 
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(9) In the case of the witness George F. Baer, the motion to require 
him to produce the Temple Iron Company contracts is denied. 

(10) In the case of the witness Eben B. Thompson, the foUowing 
questions were put: 

"(1) Bearlng in mind your testimony that you do not believe in reckless 
compétition, dld you also conduct tlie business of selling coal in accordance 
witli those same ideas so as to avoid wliat you regard as recliless compétition? 

"(2) Who fixes the priée of the coal ôf the Lehigh Valley Coal Company 
that is sold at tide water? 

"(3) Who fixed the priée of the coal of the Hillside Coal & Iron Company 
and the Pennsylvanla Coal Company that was sold at tide water during your 
connection Tvith those properties? 

"(4) Are the priées of anthracite coal at tide water flxed by agreement be- 
tween the présidents of thèse différent coal companies?" 

The motion to require answers to thèse questions is denied on the 
grounds that they relate wholly to the sale of coal, and not to its 
transportation. 

(11) In the case of the witness WilHam H. Truesdale, the witness 
was asked, "What éléments or expenses are included in the item 
$91,321.65 for gênerai expenses?" He declined to answer. Inas- 
much as the document containing that item is in évidence before the 
commission, the witness should answer this spécifie question. 

The foUowing questions were also asked of the same witness : 

"(1) Who sells your coal on commission? 

"(2) Do you conslder that twenty cents a ton commission that you hâve 
charged hère agalnst the cost and expenses of mining is a fair and reasonable 
charge for commissions? 

"(3) You maintain a sales department of your own at the city of New York, 
don't you? 

"(4) Do you sell anthracite coal at tide water? 

"(5) What is the price of coal to-day sold by the D., L. & W. at tide water? 

"(6) What has happened to make the advance? Has there been any change 
that you know of in the supply of coal since yesterday? 

"(7) Hâve you observed any change In the demand for coal since yes- 
terday? 

"(8) Has the cost of producing coal gone up any since yesterday? 

"(9) Who fixes the price of Delaware, Lackawanna & Western coal at tide 
water? 

"(10) How do you account for the fact that the price circulars are uniform, 
if there is no agreement? 

"(11) Don't you know from your expérience and knowledge of the business 
that the Increase in wages will not make a différence of over flfteen cents 
a ton in the cost of producing anthracite coal ?" 

The motion to require answers to thèse questions is denied. 



FOGARTY V. SOUTHERN PAO. CO. et al. 

(Circuit Court, S. D. Califomia. July 6, 1903.) 

1. Removal of Causes— SepahabI/E Controverst— How Determined. 

Whether or not an action présents a separable controversy between 
plaintiff and one of two or more défendants, which entitles such defend- 

1f 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. 0. A, 86; Mecke v. VaUeytown 
Minerai Co., 35 C. C. A. 155. 
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, ant to remove the cause, Is to be determlned from the, allégations of 
the eomplaint alone, and cannot be shown by averments In the pétition 
for removal. 

Same— Action pob Join*' Tobt— Alïjbgations op CoMplaint. 

A eomplaint in an action by an employé of a railroad company agalnst 
such Company and ottiers to recover for a personal injury, which allèges 
that such Injury was caused by the négligence of défendant company 
In falllng to maintaln its tracks and cars in a safe condition, and to 
the négligent opération of a Car by ail of the défendants, without showing 
what, if any, relation existed between défendants, states a cause of 
action for a joint tort, which is not separable, so as to entitle the de- 
fendant company to a removal, where Its codefendants are not shown 
to beeltizens of other states. 

Same— Motion to Rkmand. 

The question whether there la a misjoinder of causes of action in a 
eomplaint is not one for considération on a motion to remand. 

On Motion to Remand to State Court. 

Sullivan & Sullivan, for plaintiff. 

W. H. Spencer, P. F. Dunne, C. E. Nougues, and Flint & Barker, 
for défendants. 

ROSS, Circuit Judge. This is an action for damages brought in 
the superior court of San L,uis Obispo county, Cal., against the South- 
ern Pacific Company, a corporation of the state of Kentucky, and 
Frank Nelson and William S. Waters. On the pétition of the de- 
fendant corporation the action was transferred to this court, where 
a motion is made on behalf of the plaintifï for its remand to the state 
court. The pétition for the removal was based upon the ground that 
the case involves a separable controversy as between thé plaintiff and 
the défendant corporation, and also that the individual défendants 
were made such solely for the purpose of depriving the défendant 
company of its alleged right to a trial in the fédéral court. In Powers 
v. Chesapeake & Ohio Kailway Company, 169 U. S. $2, 18 Sup. Ct. 
264, 42 L. Éd. 673, the Suprême Court declared it to be "well settled 
that an action of tort which might hâve been brought against many 
persons, ôr against any one or more of them, and which is brought in 
a state court against ail jointly, contains no separate controversy 
which will authorize its removal by some of the défendants into the 
Circuit Court of the United States, even if they file separate answers 
and set up différent défenses from the other défendants, and allège 
that they are not jointly liable with thèm, and that their own contro- 
versy with the plaintiff is a separate one ; for, as this court has often 
said, 'a défendant has no right to say that an action shall be several 
which the plaintiff seeks to make joint. A separate défense may de- 
feat a joint recovery, but it cannot deprive a plaintiff of his right to 
prosecute his suit to final'dècisioh in his own way. The cause of ac- 
tion is the subject-matter of the controversy, and that is, for ail the 
purposes ,of the suit, whatever the plaintiff déclares it to be in his 
pleadings"'^-.citing Pirie v. Tvedt, 115 U. S. 41, 43, 5 Sup. Ct. 1034, 
1161, 29 L. Ed. 331 ; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. 
730, 29 l/.Ed. 899; Little v. Giles, 118 U. S. 596, 600, 601, 7 Sup. Ct. 
32, 30 ly. Éd. 269; Loùisville & Nashville Railroad v. Wangelin, 
132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473; Torrençe y. Shedd, 
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144 U. s. 527, 530, 12 Sup; Ct. 726, 36 L; Ed. 528; Connell v. Smiley, 
156 U.S. 335, 340, 15 Sup. Ct. 353, 39 L/ Ed. 443. Whether or not 
the action présents a separable controversy as between the plaintiff 
and the défendant corporation is therefore to be determined from the 
averments of the complaint, and in no respect dépends upon those of 
the pétition for removal. 

The argument of counsel for the défendant corporation, in opposi- 
tion to the motion to remand, is based upon the premise that at the 
time of the accident in question the relation between the plaintifï 
and the défendant company was that of master and servant, and the 
relation between the plaintifï and the codefendants of the company 
was that of fellow servants. Turning to the complaint, it is seen that 
while it is true that the relation therein shown to hâve existed be- 
tween the plaintifï and the défendant corporation was that of master 
and servant there is no averment to the efifect that the individual de- 
fendants were employés of the défendant company at the time of the 
infliction of the injuries complained of, nor, indeed, showing what, 
if any, relation existed between them other than that of joint wrong- 
doers. The complaint, after alleging the corporate existence of the 
défendant company, allèges that at the time in question it was, and 
theretofore had been, carrying on, in the county of San Luis Obispo, 
and elsewhere in the state of California, the business of a common 
carrier of freight and passengers, and then maintained, and ever since 
has maintained, for that purpose, in that town, a railroad and a yard 
in and over which were laid divers railroad tracks, among which was 
a certain track known as a "cripple track," on which it placed and was 
accustomed to place such of its cars as were in need of repair ; that 
the cripple track connected with another track of the company in 
the yard over which it operated its cars and trains, and was an un- 
suitable and dangerous place on which to put any car for repair; 
that there was no lock or other guard to prevent other cars from 
being run onto the cripple track while cars were being repaired there- 
on, nor was there any deraiUng switch or other device to detain 
other cars that might be run or shunted onto the cripple track while 
cars were undergoing repairs thereon; that on and prior to Decem- 
ber 16, 1901, the plaintiff was employed by the défendant company 
as car repairer, and on the day mentioned was directed to repair a 
certain box car then on the cripple track, and for that purpose to go 
and remain under the same while engaged' in that work; that the 
place to which the plaintifï was so ordered to go and work was dan- 
gerous to life and limb, and was so known to be by the défendant com- 
pany; that on the day stated, while the plaintifï was so engaged in 
working under the box car mentioned on the cripple track, "said de- 
fendants Southern Pacific Compatiy, Frank Nelson, and William S. 
Waters had charge of and were operating a certain loaded freight 
car then on said track which connected with said cripple track as 
aforesaid; that the brakes on said loaded freight car and the appli- 
ances used in operating said brakes at said time were defective, insufifi- 
cient, and whoUy unfit for the purpbses for which they were used; 
that said brakes and' appliances used in operating the same on said 
loaded freight car were so defective, insilfïîcient, and unfit that said 
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bxàkes or any otthem cbùld hot be çffectively applied to the wheels 
or any vwheel on s?dd loaded freight car on said date; that on said 
i6th day of December, 1901, while plaintiff was engaged as aforesaid 
in repairing said box car on said cripple track, and while he was un- 
der said boiç car in the performance of his said duties, said défendants 
carelessly and negligently operated said loaded freight car, and care- 
lessly and negligently shunted the same onto said cripple track, where 
said box car undergoing repairs as aforesaid was situated; that on 
said last-mentioned day, while plaintiff as aforesaid was engaged un- 
der said box car ira repairing the same, said loaded freight car, by 
reason of the unsuitable and dangerous condition of said cripple track, 
the careless and négligent manner in which défendants operated and 
shunted said loaded freight car, and the insufEciency, defectiveness, 
and unfitnéss of the brakes and the appliances used in operating the 
brakes on said loaded freight car, coUided with and with great vio- 
lence struck said box car under which plaintiff at said time was en- 
gaged as car repairer as, aforesaid; that the force of said collision was 
so great that by reason thereof the wheels of said box car under 
which plaintiff was working as aforesaid were driven over both of 
plaintiff 's legs, then and there crushing and mangling the same to 
such an extent that both of said legs had to be and were amputated 
a short distance below the knee, on said last mentioned day." 

While the complaint charges the défendant company, as master, 
with neglect in respect to certain of its duties owing to its servant, 
the plaintifï in the case, with which the défendants Nelson and Waters 
are not by any averment connectéd, yet the complaint does distinctly 
charge ail of the défendants jointly with the négligent opération of the 
loaded freight car which is alleged to hâve done the injury complained 
of ; and thete is no averment, as has been said, to the effect that the 
défendants Nelson and Wàters were, or that either of them was, at 
the time an employé of the défendant company, or tending to show 
what, if any, relation existed between them. It wiU not do to indulge 
in any inference in respect to that matter, in view of the clear and 
positive language of the complaint charging ail of the défendants 
with the joint tort. 

The case does not, therefore, présent the question ably argued by 
counsel, whether or not there can be any such thing as a joint liability 
on the part of a railroad company and its employés for the neglect 
of the latter resulting-in an injury to a fellow servant. Besides, it 
was distinctly adjudged in the case of Chesapeake & Ohio Railway 
V. Dixon, 179 U. S. 131, 21, Sup. Ct. 67, 45 L. Ed. 121, that when con- 
current négligence is charged the controversy cannot be separable. 
The complaint in this case, rightly construed, charges the injury sus- 
tained by the plaintiff to be due both to the failure of the défend- 
ant company to maintain its tracks and cars in a safe condition and 
to the négligent opération of the loaded freight car by ail of the de- 
fendants ; in other words, that the alleged neglect in each of thèse 
respects contributed to the plaintiff 's injuries. If there be a mis- 
joinder of causés df action, it will be a question for the détermination 
of the court having jurisdiction -of the case, and is not for considéra- 
tion on a motion ID remand. It is enough to require the granting of 
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the motion that one of the causes of action alleged includes a joint 
liability on the part of the removing défendant and its codefendants, 
who are not shown to be résidents ef a state other than that of the 
plaintifï. Such joint liability being charged, the motive of the plaintiff 
in suing the individual défendants becomes immaterial. 

An order will be enter ed granting the motion to remand the case 
to the court from which it was transferred. 



In re C. MOENCH & SONS CO. 

(District Court, W. D. New York. June 16, 1903.) 

No. 1,412. 

1. Bahkrcptcv— BiaHT to Rbsist Involuntabt Adjudication — Attaching 
Crbditob. 

Under Bankr. Act 1898, § 59f, Act July 1, 1898, 30 Stat. 560, c. 541 [U. 
S. Oomp. St. 1901, p. 3443], an attaching créditer may file an answer and 
contest a pétition to hâve his debtor adjudged an involuntary bankmpt, 
without surrendering liis attacliment, wlietlier or not hia debt is one 
provable in bankruptcy. Section 1, subd. 9, 30 Stat. 544 [U. S. Comp. 
St 1901, p. 3419], d,eflning the tenu "creditor" as including any one hav- 
ing a provable claim, should not be so construed as to preclude one who 
by hls answer shows an actual interest in the matter from being beard 
In opposition to the adjudication. 

In Bankruptcy. On question certified by référée as commissioner. 

Shire & Jellinek, for petitioning creditors. 
Romer & Harrington, for Eliot National Bank. 

HAZEL, District Judge. This is an involuntary proceeding in 
bankruptcy. The issues raised by the answer of the Eliot National 
Bank were referred to a référée as commissioner to ascertain and 
report the facts, together with his conclusions thereon. The com- 
missioner filed a spécial report stating that on the opening of the 
hearing before him the petitioning creditors, by their counsel, raised 
the preliminary objection that the Eliot National Bank was a pre- 
ferred creditor, and, having no provable claim, could not resist the 
adjudication. Testimony was thereupon taken, notwithstanding the 
objection of respondent, tending to show that the Eliot National 
Bank was an attaching creditor of the bankrupt. The commissioner, 
without deciding the preHminary objection, .certified the same to this 
court. 

The conclusion reached renders it unnecessary to décide the point 
that the commissioner erred in receiving incompétent testimony as 
to the nature of respondent's claim. The preliminary objection will 
be considered from the standpoint of an admission that the bank 
has a preferential lien or attachment upon property of the alleged 
bankrupt. On the presentment of the question certified by the com- 
missioner to this court, it was for the first time insisted by counsel 
for the petitioning creditors that the Eliot National Bank had, prior 
to fîling- the pétition to hâve C. Moench & Sons Co. adjudicated 
bankrupt, instituted and prosecuted an action, which is now pending 

123 F.-62 
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in the State: court of Massachusetts, fouaded upon the deceit and 
fraud of the bankrupt, and therefore any claim or debt .owing by 
the bankrupt arising therefrom is still unliquidated, and cannot, be- 
cause of section 63 of the : bankfuptcy act (Act July i, 1898, c. 541, 
30 Stat. 562 [U. S. Comp. St. 19ÔI, p. 3447]), be allowed âgainst the 
bankrupt estate until after propei: liquidation. The petitioners claim 
tnat the institution of this action in, tort operated as an élection of 
remédies. The questions raised will be considered as équivalent to 
motions to strike out the answer of the Eliot National Bank. 

I. The preliminary objection taken before the commissioner, that 
the respondent is nbt entitled to enter an app'earance and answer 
contesting the bankruptcy of C. Moench & Sons Co., is unsound. 
The objection to the jurisdiction of the court was urged upon the 
theory that the respondent and attaching creditor is not a creditor 
having à provable debt within the définition of section i, subd. 9, of 
thç bankruptcy act, and that, having prosecuted and secured an at- 
taçhinent or lien upon certain property of the bankrupt, a préférence 
v«as; obtained which, pot being syrrendered, precludes the objecting 
creditor from resisting the adjudication. Section sgfof the act, in 
unambiguous language, vests in a creditor the right to appear and 
pleadin , apposition to a pétition tp hayè à perspn adjudged bankrupt. 
The act ïs silent as to whether a claïm or debt .upqn wbich an ap- 
pearance in opposition to the pétition is based shall;be a provable 
one. Whether a creditor who resists the adjudication bas a provable 
debt is not determined in limine. Neither does the provision of the 
bankruptcy act, limiting to creditors -having provable çlaims.the right 
to file a pétition to have:a person adjudged an involuntary bankrupt, 
bave application hère. There is no analogy in the doctrine enunci- 
ated în Re Burlington Malting Co, (D. C.) 109 Fed. Tjy, and foUo^ifred 
by thfe court in Re Schenkein (D. C.) 113 Fed. 421; for in those 
cases it'^as heîd that an attaching creditor obtained a préférence which 
gavé an advantage over the gênerai creditors, and therefore could not, 
without surrenderinghis préférence or attachment, file a pétition to 
hâve a person adjudged bankrupt, such a preferred creditor not having 
a pirovable claim to Sûâtain his pétition. There the maxim of "he who 
seeks equity must do equity" was applied. The question hère is 
whether an attaching creditor may resist an involuntary pétition with- 
out surrendering his attachment. In my opinion, section i, subd. 9, 
whereini the term "creditor" is defined as one who owns a demand 
or claim provable in bankruptcy, should not be so broàdly construed 
as to preclude a creditor from resisting an adjudication where his 
claim may not be strictlyregarded as^provable. The answering cred- 
itor hère asserts the obligation of' the ; bankrupt. It bas not invoked 
a remedy from a bankruptcy court itsimply asserts rights secured 
to it by an 'independent tribunal. Those rights are sought to be 
wrested from it pursufint to aistatute in dérogation of his gênerai 
common-law rights, an<i cannot be wiped away without a hearing. 
The opposifag creditor: by its verified answer allèges fraudulent col- 
lusion bëtweeh the petitionihg creditors and the bankrupt. Upon 
thèse façts, shall the côntesting creditor be deprivéd of admission to 
this court to resist adjudication, merely becausè of the attachment 



AMEEICAN 8XJGAK BEFINING 00. V. KUTAN. 979 

or préférence concededly obtained prior to filing the pétition in bank- 
ruptcy ? Must the resisting créditer dissolve the attachment and se- 
curity obtained by it before permission is accorded by the bankruptcy 
act to estabHsh the issues raised by the answer? Under the bank- 
ruptcy act of 1867 (Act March 2, 1867, c. 176, 15 Stat. 517) it was 
frequently held that an attaching créditer could resist the adjudica- 
tion. In re Bergeron, Fed. Cas. No. 1,342; In re Mendelsohn, Fed. 
Cas. No. 9,420; In re Hatje, Fed. Cas. No. 6,215. The interest of 
the Ehot National Bank in a pending bankruptcy proceeding is clear- 
ly apparent from the verified answer. In the absence of any express 
statutory prohibition, the issues raised estabHsh per se, not strictly a 
provable claim, but such rights as entitle the creditor to the protection 
of this court. A similar question was considered under the former 
bankruptcy act in Re Boston, H. & E. R. Co., Fed. Cas. No. 1,677, 
and the language of the court may with propriety be repeated hère : 

"It is true that no one Is entitled to be heard thereln who bas no Interest 
to protect; but it seems to me that, if the applicant does in faet show that 
be is a creditor and lias an interest to protect, it is not in accordance with 
the spirit of the proceeding to compel him flrst to file that formai proof of 
bis debt which would import a récognition of tbe jurisdiction of the court 
over tbe question of adjudication, and the administration of the assets, which, 
by his application, be seeks to contest. It is also true that, to justify such 
intervention, the objeet or purpose disclosed must be one wbicb in a légal 
sensé is meritorious and not purely ofiicious." 

2. Counsel for petitioning creditors asserts that the Eliot Bank, 
having sued in fraud, must liquidate its damages before having a 
daim which may be asserted hère. No contract has been rescinded. 
The choice of remédies hère is not final or exclusive. I am unable to 
see why, notwithstanding such action, the Eliot National Bank may 
not still rely upon its notes as évidences of indebtedness which are 
sufïicient to give it standing as a creditor for the purpose of defend- 
ing an involuntary proceeding. Bowen v. Mandeville, 95 N. Y. 237; 
Crossman v. The Universal Rubber Co., 127 N. Y. 34, 2"] N. E. 400, 
13 L. R. A. 91. In view, however, of what has been said regarding 
the right of a creditor in fact — one who has an interest to protect — 
to appear and défend, it would seem to serve no useful purpose to 
hère decisively pass upon this point. 

The motion to strike out the answer is denied. The bank, as a 
creditor in fact, may of right resist the pétition to hâve C. Moench &. 
Sons Co. adjudged bankrupt. So ordered. 



AMEKIOAN SUGAB REFINING CO. v. EUTAN (two cases). 

SAME v. HEROLD. 

(arcuit Court, D. New Jersey. May 4, 1903.) 

1. Intbknal Revenue— Wab Revenue Tax off Sdgar Refînées— Items In- 

CLODED in GhOSS RECEIPTS. 

In Computing the gross amount of ail receipts "in its business" of a 
corporation wbose sole business is the reflning of sugar, for tbe purpose 
of the spécial tax imposed bv the war revenue act of 1898 (Act June 14, 
1898, c. 448, 30 Stat. 456 [U. S. Comp. St. 1901, p. 2297]), dividends re- 
ceived during the tax year on stock owned by It in another corporatiou 
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should be Included, belng the équivalent of Interest on Its corporate 
(unds, and It Is Immaterlal that it was the sole stockholder of the other 
corporation, or that the dlvldends were earned by the latter in préviens 
years. 

Suits to Recover Internai Revenue Taxes Paid. 

Robert H. McCarter and Henry B. Closson, for plaintififs. 
David O. Watkins, U. S. Dist. Atty., for défendant. 

KIRKPATRICK, District Judge. Thèse suits, involving the same 
questions of law, the facts being admitted, hâve been, by consent of 
counsel, Consolidated. 

The actions are in assumpsit, and the plea in each case is the gên- 
erai issue. The actions are brought to recover from the défendants, 
who are or were collectors of internai revenues, money alleged to hâve 
been demanded by and paid to them under the provision of the twen- 
ty-seventh section of the war revenue act, which took eflfect June 13, 
1898 (Act June 13, 1898, c. 448, 30 Stat. 456 [U. S. Comp. St. 1901, 
p. 2297]). The tax was levied upon the total gross receipts of the 
plaintifï company, including in such receipts the amounts received 
by it from stevedoring, from rental of wharves, from interest on stocks 
and bonds held by the plaintifif, as well as from the sale of the product 
of their business ; and the tax was required to be paid monthly. 

The plaintifif insists (i) that no part of this tax was lawfully assessed, 
because the act of Congress above referred to is unconstitutional 
and void ; and (2) that, if the act be constitutional, then by its terms 
it does not impose a tax upon receipts from stevedoring, nor upon 
the rentals paid them for the use of wharves, nor upon interest re- 
ceived by them from bonds, nor upon dividends upon stocks of other 
corporations held by them; and that thèse items hâve been included 
in their returns, and a tax thereon having been unlawfuUy exacted and 
improperly paid by them, under protest, they are entitled to recover 
the same, with interest from the date of payment to the date of the 
bringing of thèse suits. Ail of thèse issues (except that respecting 
dividends) were presented to the United States Circuit Court for the 
Eastern District of Pennsylvania, in the case of the Spreckels Sugar 
Refîning Company v. McClain, Collector, etc. (C. C.) 109 Fed. 76, 
and it was there held that the act was constitutional ; that the rental 
received from wharves owned by the corporation and used chiefly 
for purposes of their business, and the interest received on corporate 
funds, should be included as ihcome from the business, and be hable 
to tax ; that the receipts from stevedoring and the income received 
after the passage of the act, but was the product of business donc 
previously, were not properly included in receipts to be taxed; and 
that the tax was payable monthly. Upon a review of this case in the 
Circuit Court of Appeals of the Circuit (113 Fed. 244, 51 C. C. A. 
201), the judgment of the Circuit Court was reversed, "solely on the 
ground that the Circuit Court erred in holding that the plaintifï was 
required to pay the tax in question otherwise than annually." It 
follows, thereforef that the findings of the Circuit Court were in ail 
other respects affirmed. 



BI8H0P T. LEONAKD. 981 

The only issue présentée! hère which was not directiy before the 
Circuit Court oî Appeals in the Spreckels' Case is the one relating to 
the dividends received by the plaintiff upon stock of the Franklin Su- 
gar Refining Company owned by it. It appears that part of the capi- 
tal stock of the plaintifif company was invested in the stock of the 
Franklin Sugar Refining Company, and that the plaintifif was in fact 
its only stockholder. The interest received from this stock, which 
was an interest-producing security, under the décisions above referred 
to was liable to the tax, because it was interest received on a part of 
the corporate funds of the plaintifï. But it is insisted that, because 
the plaintifif was the only stockholder in the Franklin Company, the 
profits of that company became vested in the plaintifï so soon as 
earned; and that, because the money represented by the dividends 
had been earned in previous years, therefore it was no part of the 
plaintifï's income when actually paid over to it. This argument, though 
specious, is fallacious. The corporations were separate and distinct 
entities, and the property of the Franklin Company did not and could 
not become the property of the plaintifï company, except by some 
proper formai action of the directors of the Franklin Company. The 
assets of the Franklin Company were its own, and the stockholders, 
whether they numbered i or 1,000, had no right to or control over 
them, except through the action of the board of directors. If the 
Franklin Company had a surplus, it might, by vote of the board of di- 
rectors, be distributed among the stockholders; but, until such dis- 
tribution was ordered, the surplus, as well as the capital, was the 
property of the Franklin corporation, and liable for its debts. Being 
the only stockholder gave the plaintifï company no right to appro- 
priate and use the assets of the Franklin Company. They obtained 
no right to do so until the board of directors had ordered its pay- 
ment to them, as stockholders, in the way of a dividend. This divi- 
dend comes within the ruling of the Circuit Court of Appeals, and 
must be computed as part of the plaintifï's income for the year in 
which, upon its déclaration, it was paid over and received. 

It follows from what has been said that the plaintifï must recover : 
(i) The tax paid on the receipts from stevedoring, with interest from 
the dates of payment ; (2) for the amount of taxes paid upon receipts 
received by it from indebtedness prior to June 14, 1898, with interest 
from the several dates when the respective payments were made ; 
and also (3) for interest upon each payment of a tax made by it during 
each spécial tax year, from the date when the tax was so paid to the 
3ist day of July following the expiration of the spécial tax year. 



BISHOP et al. v. LEONARD et al. 

(Circuit Court, D. Indiana. May 15, 1902.) 

No. 10,054. 

1, GiFTS— Suit to Recover Property— Who mat Maintain. 

An executed gift, even though procured through undue influence, or 
made by one mentally Incompétent, Is voidable only, and passes title 

V 1. Révocation of gift8 causa mortis, see note to Oastle T. Persons, 54 C. 
C. A. 143. 
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to the propeity to the donee,if|rhere It remalns until a disafflrmance by 
the donor, or posslbly by his éxècutoir after his death; and, where there 
ha? b«en no disaffinnance élther by the donor durlng his llfetime or by 
his eXedutor, his heirs at law hatè no standing to maintain a suit in 
equity to recover the property or Its proceeds, nor can they be vested 
by any action of the execiitor with the right of disaffinnance. 

S. Same. 

A compromise agreement entered into between the executor and ben- 
eflciaries under the wlll of a testatrix on one side and her heirs at law 
on the oirher, by which one-half of the "property belonging to the esta te" 
of the décèdent, in kind or otherwise, was to be tumed over and con- 
veyed to the heirs, vests them with no right to sue for the recovery of 
property whleh was delivered by the décèdent in her lifetlme to another 
as a gift. 

In Equity. On demurrers to bill. 

C. W. Bakpr, O'Hara & Jordan, and John D. Thomson, for com- 
plainant. 

Smith, Duncan, Hornbrook & Smith, A. C. Harris, Wm. C. Daily, 
Edward B. Raub, Frank C. Cutler, J. W. Newman, and j. J. M. 
La Follette, for défendants. 

PER CURIAM. This is a suit by the complainants to reach and 
reclaim the proceeds of certain government bonds alleged to hâve be- 
longed to one Elîzabeth P. Patterson in her Hfetime, and which were 
procured from her by the défendant Mary E. Léonard as a gift four 
days before the death of the, donor. Mrs. Patterson lived in Cincin- 
nati, Ohio, and Mrs. Léonard, who was her first cousin, came to visit 
her about a week before her death. Mrs. Léonard then and for a long 
time before hier visit was intimately acquainted with, and had great 
influence over Mrs. Patterson. Mrs. Patterson was at the time of 
the visit, and for a long time before had been, in failing health, 
and her mental faculties had become impaired, and she was of 
unsound mind, and incapable of transacting business and easily in- 
fluenced. As soon as Mrs. Léonard became an inmate of the 
house of Mrs. Patterson, she began by undue influence, art, and 
artifice to exert a control over her, and while she was in the afore- 
said mental condition, sick in bed, and unable to transact busi- 
ness or to enter into agreements or contracts of any kind, Mrs. 
Léonard, by such influence, importunity, argument, and entreaty, 
soiicited and procured Mrs. Patterson to give to her certain govern- 
ment bonds of the face value of $4,000, although Mrs. Patterson was in 
no mental condition to legally make a valid gift, aiid was sick, ill, and 
infirm in mind and body, and unable to resist the importunities, en- 
treaties, and arguments of Mrs. Léonard. Four days after the gift 
had been made Mrs. Patterson died teState, leaving a will naming the 
Union Savings Bank & Trust Company as executor and trustée, and 
in said will giving ail her property ;toothers, to the exclusion of the 
complainants. fhe complainaqts, as heirs at law, brought suit in ar. 
Ohio court to confest the validity of the will. , The suit "was com- 
promised by the défendant the Union Savings Bank & Trust Company, 
individually ^nd as executor and trustée, and by the other beneficiaries 
under the will agreeing to turn over and convey and deliver to com- 
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plainants, in kind or otherwiscjone-half of the said property belonging 
to the estate of the said décèdent, Elizabeth P. Patterson, which said 
agreement was in writing, and was and is in full force and effect and 
binding upon ail the parties ; that said agreement of settlement was 
approved and ordered by the court ; and thereupon a decree was en- 
tered after the verdict of a jury affirming and establishing the said will 
and the codicils thereto. Said agreement has been partially executed 
and carried out." 

The défendants hâve demurred to the bill for various reasons. The 
foregoing is a sufficient statement of the facts contained in the bill ta 
disclose the grounds upon which the court rests its décision. The bill 
discloses an executed gift made by the testatrix to Mrs. Léonard. It 
is not quite clear whether the complainants rest their right to hâve the 
gift declared invalid on the ground that at the time it was made the 
donor was so far deprived of understanding as to be unconscious 
of what she did, or on the ground that her mental weakness was 
taken advantage of and her powers of résistance were overcome by 
undue influences. But it does not seem to me that it makes any différ- 
ence whether the donor was insane, or whether her weakened facul- 
ties were overcome by false and fraudulent artifices. In either case 
the gift was an executed one, and the right, title, and possession of the 
bonds passed to and became vested in the donee, subject to the right 
of disaffirmance by the donor, or perhaps by her légal représentatives. 
The law seems to be thoroughly settled that the executed gift of an 
insane person who is not under guardianship at the time is voidable, 
and not void. ^tna Life Ins. Co. v. Sellers, 154 Ind. 371, 56 N. E. 
97, "jj Am. St. Rep. 481, and cases there cited. Until disaffirmance 
the right and title to such a voidable gift passes as fully as though the 
right and title to the gift were unimpeachable. The sole right remain- 
ing to the donor in such a case is the right of disaffirmance, and no 
action can be maintained to recover the gift until after disaffirmance. 
^tna Life Ins. Co. v. Sellers, supra. If the gift was procured by 
false and fraudulent artifices operating on a weakened and diseased 
mind, the title to the gift would nevertheless pass to the donee, leaving 
in the donor simply the right to disaffirm, and then sue for the re- 
covery. It follows that the testatrix at the time of her death had no 
right or title to the bonds nor to their possession. She had simply 
the right to disaffirm the gift, and then reclaim the bonds or their pro- 
ceeds. 

Conceding, without deciding, that the right of disaffirmance passed 
to the executor, and that after disaffirmance it might maintain a suit 
to reclaim the bonds or their proceeds, it is not alleged that it has 
cxercised its right of disaffirmance. It is alleged that when written 
request to sue was made by the complainants the executor decHned to 
do so. But it was not asked to disaffirm and then sue. But if the 
refusai to sue is to be regarded as a refusai to disaffirm and then sue, 
how does such refusai confer the right of disaffirmance on the com- 
plainants? It seems qtjite clear that the only rights of the com- 
plainants grow out pf the compromise agreement, , and it is equally 
clear that the agreement as pleaded does not confer or attempt to 
confer any rights on the coniplainants except "to one-half of the 
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property belonging to the est^te" o^ the testatrix, The pght of dis- 
affirmahce was not property belonging to her estateat the time of her 
death, and;s.Qi if it were assignable it did not pass to the complainant 
for warit of apt yvords of conveyance. But, in my opinion, a mère 
naked right of disafErmance of an executed gift is not assignable so 
as to give the assignée a standing in a court of equity. It is, at most, 
the assignment of a mère litigious right — the right to file a bill in 
equity — and not an assignment of property or of any right in or to 
property. It is the assignment of a mère right to bring a suit when 
the assignor has no right in or title to the property about which 
the suit is to be brought. The doctrine announced in the case of 
Graham v. Railroad Co., 102 U. S. 148, 26 L. Ed. 106, and cases there 
cited, seems to me to settle this question adversely to the rights of the 
complainants to maintain the présent bill. 

The demurrers to the bill are sustained, and the bill, unless amended 
in 15 days, will be dismissed for want of equity, at complainants' costs. 



WILSON V. HOFFMAN. 
(Circuit Court, D. New Jersey. July 10, 1903.) 

1. Landlord and Tbnant— Property of Tenant— Convbrsion bt Landi.ord. 

Where plalntlff, on being dlspossessed from defendant'a furnished 
house, was compelled to vacate and leave her goods in the house, the 
landlord's act In leasing, not only the house, but Its exlstlng furnlshlngs, 
to another, constituted a conversion of any of plalntltt's goods therein 
of the use and beneflt of which plalntlff was thereby deprived. 

2. 8ame— Verdict— Damages— Evidence- 

Where, in an action for conversion, plalntlff testlfled that the value 
of the goodis converted was $2,600, and the value as found by the jury 
was $2,100, the verdict could not be sald to be erroneous for fallure to 
deduct the value of certain property which the évidence showed was 
not converted. 

8. Saub. 

In an action for conversion of certain personal property and furnlsh- 
lngs which were a part of the plaintiff's boarding house. évidence of 
persons who boarded with plaintlfC at one of her prior places, furnished 
wlth the same property, as to îhe character of house she kept and the 
rates pald, was admissible on tbe question of value of the articles con- 
verted. 

4 Same— Réception of Evidence— Interrogatokies. 

In an action for conversion, It was not error for the court to refuse to 
allow défendant to introduce plaintiff's answers to Interrogatories, on 
plaintlfCs cross-examination, before defendant's side of the case had 
been reached; the court havlng stated that plalntlff might be asked, on 
cross-examlnation, for the purpose of contradiction, whether she had not 
made certain responses to such interrogatories. 

5. Bamb— SdcCeSsive Conversions— Proof. 

In an action for conversion, plaihtiff was not llmited to proof of the 
conversion on the day alleged in the déclaration, but was entltled to in- 
troduce proof of successive conversions. 

ft, Same— Pleading— Déclaration— Description of Goods— Counts— Référ- 
ence. 

In an action for conversion, a count in the déclaration was not objec- 
tlonable for fallure to describe tbe goods converted, where such count 

ï 6. See Pleadlng, vol. 39, Cent. Dig. 1 118. 
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referred for such description to a previous count whlch contained a BuflS- 
cient description ot tbe goods. 

Rule for New Trial. 

C. L. Cole, for the rule. 
Geo. J. Bergen, opposed. 

ARCHBALD, District Jiidge.* The verdict of the Jury was a gên- 
erai one, except as to the date assigned for the conversion of the 
goods, which is given as May 27, 1898, and from which it is évident 
that the conversion found was based on the leasing by the défendant 
to Miss Canfield, a few days after the plaintifï was dispossessed, of 
the place which she was compelled to vacate and where she had to 
leave her goods, as a furnished house. It is contended that upon this 
date there could hâve been no conversion of the baie of new carpet 
wrapped up in burlaps, which the défendant says he saw belonged to 
the plaintifï and directed his tenant. Miss Canfield, not to use ; nor 
of the groceries and kitchen utensils which were left undisturbed 
in the basement; nor the crockery and marked linen which Miss 
Canfield says she at once put aside in one of the closets; and as 
the jury — as it is said — hâve not excepted thèse articles out of their 
verdict, which apparently covers them, it cannot therefore be sus- 
tained. But the conversion is not to be determined so much by what 
was done by Miss Canfield as by the defen,dant ; and when he under- 
took to lease to her, as he did, not only the house, but its existing fur- 
njshings, he became hable as for a conversion for any of the plain- 
tifï's goods which were included therein, from the use and benefit of 
which she was thereby deprived. Wilson v. Cummings (Super. N. Y.) 
24 N. Y. Supp. 115. This may not hâve extended to the baie of new 
carpet, if the défendant, as he says, expressly reserved this; but it 
might to the other things mentioned, notwithstanding the précaution 
taken by Miss Canfield not to use them. But the verdict, as it is 
stated above, was a gênerai one, and just what articles it covered 
cannot therefore be ascertained. The only question now is whether 
it was justified by the évidence, and I cannot see but that it was. The 
value of the goods converted, as found by the jury, was $2,100. This 
is considerably less than the amount claimed and testified to by the 
plaintifï, which was about $2,600, and the carpet, as well as a good 
many other things, may well be regarded as having been thrown out 
in the différence. The jury are presumed to hâve followed the in- 
structions of the court in making up their verdict, and I am not per- 
suaded that they hâve allowed anything which they were directed not 
to. As to the effect of the verdict on the title to the carpet, or any of 
the other articles still in the defendant's possession, that question is 
not involved in the présent rule, and I cannot therefore be expected to 
pass upon it. 

Complaint is further made because some of those who boarded with 
the plaintifï at one of her prior places were allowed to state the char- 
acter of house she kept and particularly the rates which they paid her. 
So far as this welit tb show the gênerai style of her house and the 

• Speeially assigned. 
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way; she had it furnishedi it bore toa certain extent on the question 
of value and was not objectionable. But it also had admittedly an- 
other purpose, and that was as the partial basis of a claim for damages 
for the interruption by the défendant of the plaintiff's business by the 
conversion of her goods. This idea, however; upon furthef considéra- 
tion, was abandoned by the plaintifï, and it would hâve been in order 
thereupon to hâve had the évidence stricl^en out and the jury directed 
to disregard it. This was not donc, but I canhot see that the défend- 
ant was injured because it was not. As already intiniated, the évidence 
had a certain probativé force^ even on the question of value; the fur- 
nishings at a high-priced place having to he better than at a cheaper 
one. It was not independent proof, it is tfue; but it was.corrobora- 
tive, and, to that extent, legitimate. How, in any event, it could hâve 
worked to the defendant's détriment, I do not see; the only use the 
jury could hâve made of it being to swell the damages, which under the 
instructions of the court they could not do, and, according to the ver- 
dict rendered, they did not. 

It is further urged that the court erred in not allowing the défend- 
ant to introduce the answers of the plaintifï taken on interrogatories 
according to the local practice. The oflfer of thèse interrogatories 
and answers was made while the plâintifif was upon cross-examination 
and before ttie defendant's side'of the case had been reached. The 
exclusion was merely for the time being, on the gfound that the de- 
fendant could not offer evid'ence until the plaintifï had concluded, ac- 
cording tô the universar practice. At the same time for purposes of 
contradiction it was stated by the court that the plaintiff might be 
asked, on cross-examination, whether, in j-esponse to such an inter- 
rogatbry, she had not answered thus and so, a ruling which gave the 
défendant aîl the advantage that he now çohtends for, witho.ut dîsturb- 
ing the established order of proof. 

It is said, as another ground of coniplaint, that the plaintifï could 
not claim successive conversions, as she practically was allowed to 
at the trial. It is undoubtedly trué that, when once the défendant 
was shown to hâve appropriated her goods, there could not consist- 
ently be another conversion claimed until the fîrst had somehow been 
done away with; but that did not prevent the plaintifï from multiply- 
ing her proof. It could not be told in advance what évidence would 
satisfy the jury, and she had the right to lay before them ail she had 
upon the subject. It may be that she could hâve been compelled at 
the trial to elect upon just what she would base the conversion which 
she claimed ; but she could not, as argued, be held to hâve elected the 
date given in the déclaration, which, by ail the authorities, is imma- 
terial and does not hâve to be proved as laid. Neither would anything 
be gained by separate counts to meet this question, differing only, as 
they would, in the dates assigned. But the truth is that in the présent 
stage of the case we hâve passed by ail that. The only question is 
whether the déclaration as it stands is sufKcient to sustain the verdict, 
upon which I hay^ no doubt. 

It is said, however, that the third count, which is the only one that 
charges a conversion, does not descrïbe the goods converted, but 
relies on a référence over to the counts preceding it, which charge a 
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taking, and are defective (in what particular I do not remember), and 
that as each count must be complète in itself, or, if another may be 
drawn upon, a reliance on a defective count is no reliance whatever, 
the verdict in conséquence has nothing upon which to rest. For this 
contention, Gilmore v. Christ Church Hospital (N. J. Sup.) 52 Atl. 241, 
is cited, but the case is clearly misconceived. It does indeed hold, 
and rightly, that each count in a déclaration must state a complète 
cause of action, but not that one count cannot import from another 
by référence particulars of description with regard to the subject of it, 
and, on the contrary, it expressly recognizes that right. This practice 
is freely indulged in, even in indictments, where a much greater strict- 
ness of pleading is called for, and is too well established to be ques- 
tioned. The point in the case referred to was that the first count was 
bad in joining a cause of action against both défendants with a sepa- 
rate causé against one of them singly, and, as the third count averred 
that "by reason of the aforesaid wrongs and injuries" the plaintif! had 
been damaged, it thereby incorporated into it the same defect. 
The rule for a new trial is discharged. 



In re NICE & SCHRBIBBR 

(District Court, E. D. Pennsylvania. July 24, 1903.> 

No. 1,658. 

L Bankruptct— Trustée— Appouîtment— Vote of Cbeditors— Adjoubnmekt 
OF Mbbtins. 

Bankr. Act July 1, 1898, §i 44a, 56a, c. 541, 30 Stat. 558, 560 [U. S. 
Comp. St. 1901, pp. 3438, 3442], provide that the creditors shall appoint 
a trustée at the flrst meeting by a majority vote In number and amount 
of ail whose clalms hâve been allowed and are présent. Held, that cred- 
itors présent at the meeting did not exhaust their right to sélect a trustée 
by a single Ineffectuai vote, but that they were entltled to a reasonable 
adjournment of such meeting In order that an agreement might be 
reached. 

& 6amb. 

A request that the référée adjoum the meeting for 24 hours for such 
purpose was reasonable, and It was, therefore, errer for him to refuse 
8uch request, and appoint a trustée of bis own sélection. 

In Bankruptcy. 

Henry N. Wessel, for creditors. 
J. Wilson Bayard, for trustée. 

J. B. McPHERSON, District Judge. At the first meeting before 
the référée 27 creditors of the bankrupts, a majority in number, voted 
in favor of one person for trustée, and 4 creditors, a majority in 
amount, voted for another person. In conséquence of this diversity 
of choice, there was no élection, and the creditors thereupon unani- 
mously asked the référée to adjourn the meeting for 24 hours, in the 
hope that an agreement might be reached in the interval. The réf- 
érée declined to grant the request, holding that the right of the credit- 
ors had been exhausted by the ineffectuai vote, and appointed a trustée 
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of his own sélection. This action has been certifiée! for review, and 
présents a question that, so far ^s I am able to discover, has not yet 
been distinçtly d^cided. 

It seems to me, however, that décision upon the foregoing facts 
should not be dinicult. Sections 44a and 56a of the bankrupt act (Act 
July 1, 1898, c. 541, ;30 Stat. 558, 560 [U. S. Comp. St, 1901, pp. 3438, 
3442]) provide that the creditors shall appoint a trustée at the first 
meeting by a majority vote in number and amount of ail whose claims 
hâve been allowed and are présent, but I do not find in the act any 
express provision, or any implication, that the first meeting may not 
be continued by proper and reasonable adjournments, or that the 
creditors are to be confined to only one vote in the élection of a 
trustée. On the contrary, as it seems to me, the spirit of the act is 
in favor of giving the creditors every reasonable opportunity to exer- 
cise their undoubted power to choose. They are often widely scat- 
tered, without previous knowledge of each other (except, perhaps, to 
a limited extent), and without having had the opportunity of confér- 
ence. They corne together for the first time at the initial meeting be- 
fore the référée, and are then called upon to discharge the very im- 
portant duty of choosing a trustée. When the further requirement of 
the act is considered, that a majority both in number and amount must 
agrée upon the same persôli, "it is not to be wondered at that failures 
to elect on the first vote are not infrequent. Of course, if the credit- 
ors are content with this resuit, and without objection permit the 
référée to appoint, no fault can be found with such appointaient ; but 
when, as in the présent case, they unanimously ask for a reasonable 
postponement in order that they may hâve an opportunity to compose 
their différences, if that be possible, I think they are entitled to the 
delay. And, in my opinion, the same considération should be paid 
to a similar request by a majority in both number and amount. The 
creditors hâve the right to administer what is practically their own 
property by a proper trustée of their own choosing, and they should 
hâve such time as may be reasonable to see if they cannot get together 
upon so vital a subject. What déférence, if any, should be paid by the 
référée to a request for delay made by less than a majority in both 
number and amount is a matter for future considération, and need not 
be decided. ïfeither can it be decided now, nor at any other time, 
what would be, in ail cases, a reasonable delay. "Reasonable" is a 
relative term, and the facts of the particular controvèrsy must be con- 
sidered before the question can be determined. In the case now be- 
fore me 24 hours was certainly a proper postponement, and the re- 
quest of the creditors should hâve been granted. 

The appointment of the trustée is set aside, and the référée is di- 
rected to hold an élection to fill the vacancy, upon proper notice, to 
the creditors. 



WISCONSIN CENT. ET. CO. V. PHŒNIX INS. CO. Qi^'à 

WISCONSIN CENT. RY. CO. v. PHŒNIX INS. CO. et aL 

(Circuit Court, B. D. Wisconsln. July 20, 1903.) 

1. Fedebal Court— Jurisdictional Amodnt— Joinder op Dépendants. 

Rev. St. Wis. 1898, § 2609a, authorizes the joinder of several causes 
of action against several insurance companies liable for a single loss 
under several policies. Beld, that since, notwithstanding such joinder, the 
liabllity of each was separate, and not joint, the fédéral court had no 
jurisdiction of such an action vchere the alleged liahlllty of each Insurance 
Company did not exceed $2,000. 

On Demurrer to the Complaint for Want of Jurisdiction. 

The complaint charges several Insurance companies, as défendants, with 
liabllity for a loss by fire arising under their respective policies, namely: (1) 
On "joint policy of the Insurance Company of North America and the Fire 
Association of Philadelphia for $3,500, and a loss thereunder stated at 
$1,236.91; (2) on several policy of said Insurance Company of North America 
for $3,500, and loss thereunder, $1,236.91; (3) on two policies of Pbœnix In- 
surance Company for aggregate amount of $3,500 and aggregate loss of 
.i;i,236.90. The plaintifC withdraws claim, and offers to dismlss as to Phœnix 
Insurance Company, but insists on jurisdiction for the remaining claim ol 
$2,473.82 against the other two défendants. 

Howard Morris and Thos. H. Gill, for plaintifif. 
Miller, Noyés & Miller, for défendants. 

SEAMAN, District Judge. I am constrained to the view that the 
complaint states no cause of action of which this court can take juris- 
diction, with or without the one set up against the Phœnix Insurance 
Company. Except for the provisions of section 2609a, Rev. St. 
Wis. 1898, the joinder of thèse several causes of action would be un- 
authorized, either in state or fédéral court. That provision allows the 
joinder for convenience where a single loss arises under several poli- 
cies but the recovery is separate, and not joint. As held in Mont- 
gomery v. The American Central Ins. Co., 106 Wis. 543, 545, 82 N. W. 
532, judgment thereupon is "a separate and distinct judgment against 
each Company," so that an appeal must be several. Conceding that 
the statute may be invoked in this court for the joinder of several in- 
surance liabilities against several insurers for the single loss when the 
controversy as to each is one of fédéral cognizance, no jurisdiction 
can be conferred thereby over the several cause of action against 
either défendant if the alleged liabllity of such défendant does not 
exceed $2,000. In other words, while a right of action given by the 
state statute may be enforced in this court, if the jurisdictional élé- 
ments appear, the jurisdiction of the fédéral court cannot be extended 
thereby beyond the limitations fixed by fédéral law. Where jurisdic- 
tion over the separate causes so united dépends upon the amount in 
controversy, as in the case at bar, the test "is the joint or several 
character of the liabllity to the plaintifif." Walter v. N. E. R. Co., 
147 U. S. 370, 373, 13 Sup. Ct. 348, 37 L. Ed. 206, and cases cited. 

If 1. Jurisdiction of Circuit Courts as determlned by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 G, 0. A. 75; Tennent-Strlbllng Shoe 
Co. V. Roper, 36 C. C. A. 459. 

See Courts, vol. 13, Cent. Dig. S S91. 
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The remark in Schwed v. Smith, io6 U. S. i88, 190, i Sup. Ct. 221, 2^ 
L. Ed. 136, is plainly applicable to this complaint: "Âlthough the 
proceeding is in form but one suit, its légal effect is the same as though 
separate suits had been begun on each of the separate causes of 
action." The authofities are uniform in upholding this test (vide Gib- 
son V. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 1066, 30 L. Ed. 1083, and 
cases reviewed; Ex parte Phoenix Ins. Ce, 117 U. S. 367, 369, 6 Sup. 
Ct. 772, 29'L,. Ed. 923), and no departure from the rule can hâve sanc- 
tion through consent or for cbnvenience of the parties. So tested, 
each of the alleged causes of action charges a liability less than $2,000. 
It is true that one is stated as a joint liability against two of the défend- 
ant companies, but the amount so charged is $1,236.91, while a sepa- 
rate liability is also charged against one of said joint insurers for an 
additièiial $1,236.91. The contention, however, that the sum of thèse 
two liabilities, exceeding $2,000, satisfîes the requirement, is un- 
tenable, under the authorities cited, as to the other défendant therein, 
who is liable only upon the joint contract. Jurisdiction of the two 
causes thus united cannot be exercised without either joint or several 
liability charged against each insurer for the jurisdictional amount. 
For want thereof the demurrer must be sustained, and it is so ordered. 



WM. EOPES & 00. V. TJNITED STATES. 

(Circuit Court, S. D. New York. May 19, 1900.) 

No. 2,834, 

1. CtJSTOMS Ddties— Clabsipication— Albolbnb— Peoducts op Petrolecm. 

The article known ,as "albolene," consistlng of a mechanical comblna- 
tlon of paraffln, a petroleum product, and ceresia, a fossil wax, the 
paraffln constituting 80! per cent, of the article by welght, but only four- 
elevenths of its value, la not a product of petroleum, wlthin the meaning 
of paragraph 626, Free List, % 2, c. 11, Tariff Act July 24, 1897, 30 Stat. 
199 (U. S. Comp. St. 1901, p. 1685), providing for a countervaillng duty 
on "products of petroleum produced in any country which imposes a 
duty on petroleum or its products exported from the TJnlted States," but 
Is dutiable nnder paragraph 448, Schedule N, § 1, c. 11, Act July 24, 1897, 
30 Stat. 193 (U. S. Comp. St. 1901, p. 1677), as a manufacture of wax. 

Appeal by the importers from a décision of the board of gênerai ap- 
praisers which affirmed the décision of the collector of customs with 
regard to the merchandise in question when imported at the port of 
New York. 

Albert Comstock, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise în ques- 
tion is a mechanical combination of paraffin, which is a product of 
petroleum, and of ceresia, which is a fossil wax. Eighty per cent, 
in weight consists of paraffin, and 20 per cent, in weight of ceresia. 
Seven-elevenths, of its yalue is wax, and four-elevenths is a product 
of petroleum. Its chief value, therefore, is wax; and, when thus 
combined with the petroleum product or paraffin, it constitutes a man- 
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ufacture of wax, which is known and sold as "albolene." The sub- 
stance is imported from St. Petersburg. This manufacture of wax 
was assessed for duty at 1.70 rubles per pood, under the reciprocity 
proviso in paragraph 626, Free List, § 2, c. il, Tarifï Act July 24, 
1897, 30 Stat. 199 (U. S. Comp. St. 1901, p. 1685), which provides that 
on "products of crude petroleum produced in any country which im- 
poses a duty on petroleum or its products exported from the United 
States," the duty hère collected should be equal to the duty imposed 
by such country. There is no question that the duty is the same as 
that collected in Russia on products of crude petroleum imported 
from this country. The importer claims that the article is dutiable 
at 25 per cent, ad valorem, as a manufacture of wax, under paragraph 
448, Schedule N, § i, c. 11, Act July 24, 1897, 30 Stat. 193 (U. S. 
Comp. St. 1901, p. 1677). The décision of Judge Lacombe in Re 
Rosenstein (C. C.) 56 Fed. 624, affirmed by the Circuit Court of Ap- 
peals in U. S. v. Rosenstein, 8 C. C. A. 474, 60 Fed. 74, supports the 
contention of the importers. It is clear that this manufactured article 
is not a product of petroleum, when only one-third of its value con- 
sists of a product of petroleum, and the rest consists of wax. 
The décision of the board of gênerai appraisers is reversed. 



In re HOWARD, 

(District Court, E. D. Pennsylvania. June 24, 1903.) 

No. 651. 

1. BANKRUPTCY — UliAIM TO PKOPBRTr— EVIDENCE CONSIDERED. 

Evidence considered, and held insufficlent to sustain the claim of a thlrd 
person to the ownershlp of property sold by a receiver in bankruptcy. 

In Bankruptcy. On certificate from référée concerning claim of 
Joseph E. Walker. 

V. Gilpin Robinson, for claimant. 
E. H. Hall, for trustée. 

J. B. McPHERSON, District Judge. This controversy turns upon 
one disputed question of fact. The claimant demands that a certain 
part of the fund now in the hands of the trustée shall be paid over to 
him, on the ground that such part is the proceeds of certain chattels 
that were sold by the receiver as the property of the bankrupt, where- 
as in fact (such is the averment) they were the property of the claim- 
ant, and had been his for about eight years before the sale. 

I hâve read and considered the testimony that was taken on this 
subject, and I agrée with the learned référée that the claimant has 
failed to make out his case. The testimony is no doubt confiicting, 
but the probabilities seem to me to be against his account of the trans- 
action. He avers that he acquired title at a sherifif's sale in 1892, 
when the property was sold under five or six exécutions against its 
then owner, S. C. Shortlidge, and was bought in by the claimant's 
attorney, acting in behalf of several of the exécution creditors. 
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There is other testimony, however, to the effect that the bénéficiai 
purchasers at that sale were the bankrupt and another person, who 
was not the daimant ; and this testimony is strongly corrbborated by 
the facts that the claimant never went into possession, save for a short 
time, and then only as to part of the property ; that even as to this 
part he speedily relinquished such possession as he may hâve had, and 
for eight years allowed everything to be used by others without de- 
manding rent or making any claim to be the owner, either sole or in 
common with other persons ; that he knew of the receiver's sale, but 
gave no notice of his title to intending purchasers, and made no claim 
upon the proceeds for a year thereafter ; and that the other persons, 
whom he names as co-owners with himself, never had possession, or 
asserted title, or leased the property, arid do not join in making claim 
upon the fund. Moreover, the bankrupt was in possession of the 
property, did claim title thereto, and did lease it to others, thus exhibit- 
ing the signs of ownership, and afïording reasonable ground for the 
conclusion that he was what he appeared to be. The careful and 
capable argument made on the claimant's behalf is based on the as- 
sumption that he became an owner at the sherifif's sale in 1892, and 
ceases to be applicable if, as I think, the fact is otherwise. 
The rejection of the claim is afRrmed. 



A. KLIPSÏEIN & CO. T. ALLEN et aL 

(Circuit Court, N. D. Georgia. May 29, 1903.) 

No. 1,725. 

1. CONTRAOTS FOR FaT0RE DeliVBRY— MUTOALITT. 

A contract to furnish an article, wWch is necessary to the opération 
of a factory of tlie second party, in such quantities as shall be needed, 
required, or consumed by such party during a specified tlme, is not with- 
out mutuality, and is valid and binding. 

At Law. On demurrers to both pétition and answer. 

Bryan & Alexander, for plaintifif. 
Roper & Brandon, for défendants. 

PARDEE, Circuit Judge. After due investigation, I hâve conclud- 
ed to overrule both demurrers — the demurrer to the pétition on au- 
thority of section 3664 of the Civil Code of Georgia, and the demurrer 
to the answer on the grounds elaborated by Judge Sanborn in Cold 
Blast Transportation Co. v. Kansas City Boit & Nut Co., 114 Fed. 
77, 81, 52 C. C. A. 25, 57 L. R. A. 696, on which counsel on both sides 
of the case rely. 

It is to be noted that the amended answer contains the averment 
"that solid quebracho wâs a necessary product for defendant's fac- 
tory, and the factory could not be run without its use." It is this 
amendment which, in my opinion, brings the case within the rule de- 

î 1. See Contracts, vol. 11, Cent. Dlg. 8 32. 
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clared and supported by authority in Cold Blast Transportation Co. 
V. Kansas City Boit & Nut Co., supra, to wit : 

"An accepted offer to furnish or deliver such articles of personal property 
as shall be needed, required, or consumed by the established business of the 
accepter durlng a limited time is binding, and may be enforced, because it 
cohtains the Implied agreement of the accepter to purctiase ail the articles 
that shall be required in conducting his business, during thls time, from the 
party wto makes the offer." 

And it is to be further noted that if, upon the trial of the case, the 
above averment shall be denied by the plaintiff, and shall not be sup- 
ported by the évidence, it will not then be too late for the court to 
déclare the alleged contract, on which the answer is based, to be void 
for want of mutuality. 



DOUGLASS & BBRRY v. UNITED STATES. 

(Circuit Court, S. D. New York. April 19, 190H 

No. 2,852. 

L CnSTOMS DUTIEB— Cl-ASSIFICATION— COTTON TaBI,E DAMASK. 

The term "cotton table damask," in Tarife Act July 24, 1897, c. 11, S 
1, Schedule I, par. 321, 30 Stat. 179 (U. S. Comp. St. 1901, p. 1661), is the 
trade-name for cotton damask in the pièce, or cotton damask cloth, and 
does not include completed articles made out of such material, and ad- 
vanced by manufacture beyond the condition of mère cloth. 

a, Samb— Damask Articles. 

Cotton damask doilies, napkins, and table covers or cloths, in a com- 
pleted condition, ready for use, are dutiable under Tariff Act July 24, 
1897, c. 11, § 1, Schedule I, par. 822, 30 Stat. 179 (U. S. Comp. St. 1901, 
p. 16Ô1), as "manufactures of cotton not specially provided for," and not 
under paragraph 321 of said act (page 1661), as "cotton table damask." 

■ Appeal by Douglass & Bérry, importers, from a décision of the 
board of gênerai appraisers, which affirmed the décision of the col- 
lecter of customs at the port of New York in the assessment of duty 
on the importation in question. 

The décision of the board (In re Douglass, G. A. 4312) is as fol- 
lows (Somerville, General Appraiser) : 

The goods consist of damafek table covers or cloths and cotton damask 
doilies, sometimes called "turkey doilies." The articles are In completed 
forms, ready for use as table cqverings or as table doilies in each case. 
They were assessed for duty at 45 per cent, ad valorem, under Tarife Act 
July 24, 1897, c. 11, § 1, Schedule I, par. S22, 30 Stat. 179 (U. S. Comp. St. 
1901, p. 1661), as "manufactures of cotton not specially provided for" in said 
act, and are clalmed to be dutiable at 40 per cent, ad valorem, as "cotton 
table damask," under paragraph 321 of said act (page 1661), which spe- 
cially provides for such merehandise, and reads as follows: 

"321. Cotton table damask, forty per centum ad valorem; cotton duck, 
thirty-flve per centum ad valorem." 

We flnd from the testlmony that the term "cotton table damask" is the 
trade-name to cotton damask in the pièce, or cotton damask cloth, from which 
table covers and doilies are made, and It does not Include completed articles 
made out of such material, and advanced by manufacture beyond the condi- 
tion of mère cloth, 
123 F,— 6S 
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The correspdnfling provisions In preylous tarlffl acts are as foUows: 

Act March 3, 1883, c. 121, § 1, Sehedule I, 22 Stat. 506: "325. Cotton 
laces, embroideries, insertlngs, trimmlngs, lace wlndow curtains, cotton dam- 
ask, hemmed handkerchief s, and cotton velvet, f orty per centum ad valorem." 

Açt Oçt'l, 1890, e. 1244, § 1, Sehedule I, 26 Stat. 593: "355. Cotton damask, 
In tiie pièce or otherwlse, and ail manufactures of cotton not speclally pro- 
vided for In thls act, forty per centum àd valorem." 

Act Aug. 27, 1894, c. 349, § 1, Sehedule I, 28 Stat. 529: "264. Ail manu- 
factures of cotton, ineluding cotton duek and cotton damask, in the pièce or 
otherwlse, not speclally provided fpr in this act, and ineluding cloth having 
india rubber as a component materiaf, thirty-five per centum ad valorem." 

The phrase used in the tariffi act of 1883 — "cottori damask"-^was construed 
by the Treasury Department to include only pièce goods, and not cotton 
damask table covers, or doilles of the kind under considération, and such 
completed articles made out of cotton damask cloth were held to be dutlable 
as manufactures of cotton not speclally provided for, and not as cotton 
damask. T. D. 8600, Dec. 30, 1887; T. D. 8698, Feb. 28, 1888. Thèse déci- 
sions probably suggested the insertion in the cotton schedules of the tarife 
acts of 1890 and 1894 of the words "cotton damask in, the pièce or otherwlse," 
where such merchandlse vras assoclated with and classlfled as manufactures 
of cotton not speclally provided for in said acts. Customs practice in the 
classification of thèse goods bas been In accordance wlth thèse décisions for 
the past ten years or more. The word "table" vras, no doubt, Inserted before 
the Word "damask" in the tarlff act ot July 24, 1897, c. 11, § 1, Sehedule I, 
par. 321, 30 Stat. 179 [II. S, Comp. St..l901, p. 1661], so as to distinguish this 
particular kind of damask iErom "fumiture damask," and other kinds of 
damascehed cotton goods. In re Bartram, G. A. 1619. We hold, accordingly, 
that the articles ïn question, though made of cotton damask, are not dutlable, 
as claimed, nnder said paragraph 321. 

The protest is overruled, and the coUector's décision afflrmed. 

S. G. Clarke, for importers. 
Charles D. Baker, Asst. U. S.'Atty. 

TOWNSEND, District Judge. The merchandise in question con- 
sists of cotton table covers,; dôilies, and napkins, on which duty was 
assessed by the collecter under the provisions of the tarifï act of 
July 24, 1897, c. II, § I, Sehedule I, par. 322, 26 Stat. 179 (U. S. 
Comp. St. 1901, p. i6i5i), for. ^'manufactures of cotton not speclally 
provided for," and is claimed by'.thê importers to be dutlable under 
the provision of paragraph 321 of the same açt, for "cotton table 
damask, forty per centum ad valorem." 

On the authority of United States v. Van Blankensteyn, 5 C. C. A. 
579, 56 Fed. 474, II U. S. App, 687, and In re White (C. C.) 53 Fed. 
787, the décision of the board of gênerai appraisers is affirmed. 
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SCHDIBNGER V. SAME. 

(Circuit Court, S. D. Nw York. Aprll 29, 1901.) 

Nos. 2j955, 2,957. 

1. CnsTOMs DuTiEs— Classification— CovEKiNGS por Chocolàtb. 

Certain covèrings for chocolaté, consistlng of Small boxes, some In the 
form of a trunk, having hinged tops fàstened wlth à catch and hook, 
and lined with fancy paper, are "covèrings, other than plain wooden," 
within the meaning of paragraph 281, Sehedule G, i 1, c. 11, Tariffi Act 
1897, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652), which provides that 



CUBE V, UNITED STATES. 995 

"the weight and value of ail coverings, other than plain wooden, shall be 
included in the dutlable weight and value" of their contents, vyhen eon- 
talning chocolaté and cocoa. 

Appeals by the importers from a décision by the Board of United 
States General Appraisers, which affirmed the action of the coUector 
of customs at the port of New York in assessing duty upon tlie im- 
portations in question. 

The décision of the board (In re Schlienger et al., G. A. 4446) related to 
the construction of paragraph 281, Schedule G, § 1, c. 11, Tariff Act July 24, 
1897, 30 Stat. 172 (U. S. Comp. St. 1901, p. 1652), which reads as follows: 

"281. Chocolaté and cocoa prepared or manufactured, not specially provided 
for in this act, valued at not over fifteen cents per pound, two and one-half 
cents per pound; valued above ûfteen and not above twenty-four cents per 
pound, two and one-half cents per pound and ten per centum ad valorem; 
valued above twenty-four and not above thirty-five cents per iMund, five 
cents per pound and ten per centum ad valorem; valued above tlnrty-five 
cents per pound, fifty per centum ad valorem. The weigbt and value of ail 
coverings, other than plain wooden, shall be included in the dutiable weight 
and value of the foregoing merchandise; powdered cocoa, uusweetened, five 
cents per pound." 

Two questions were involved. The flrst was as to the method of arrivlng 
at the dutiable weight and value of imported chocolaté, which question bas 
since been decided by the Circuit Court of Appeals for the Second Circuit, in 
United States v. Volkmann, 107 Fed. 109, 46 C. C. A. 169. The second ques- 
tion was whether the coverings for the chocolaté were "other than plain 
wooden," within the meaning of the paragraph quoted. The board held that 
they were, the foUowing language being used in their opinion (by Wilkinson, 
General Appraiser): "It is claimed, also, that certain coverings represented 
by exhibits 1 and 2 are 'plain wooden,' and should not be included in the 
dutiable weight and value of the merchandise. Exhibit 1 is a thin wooden 
box 10% inches long, 8% inches wide, and 4% inches deep. The top is on 
hinges, and is fastened by a catch and hook. AU except the bottom is cov- 
ered with surface-coated paper, upon which the name and style of the mer- 
chandise appear in large print. Exhibit 2 is a wooden box in the form of 
a trunk 5 Inches long, 2% inches wide, and 2% Inches deep. The top Is on 
hinges, and is fastened wlth a catch and hook. Wooden strips or cleats are 
nailed on the top, bottom, and ends. The inside is loosely lined with gilt 
paper, while the outside Is stenclled wlth the brand of chocolaté and direc- 
tions for Its préservation. We are of the opinion that the exhibits are some- 
thing more than plain wooden coverings. Exhibit 2, for instance, is ap- 
parently a container for only about one-fourth of a pound of chocolaté. It 
requires no braces to strengthen It, and the cleats upon It would seem In- 
tended solely for ornamentation. While this décoration is by no means elab- 
orate, It renders the box something more than a plain covering. We fini 
that nelther of the exhibits Is a plain wooden covering." 

Albert Comstock, for the importers. ' 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge (after stating the facts as above), 
The décision of the board is reversed so far as it concerns the method 
of applying paragraph 281, Schedule G, § i, c. 11, of the act of 1897, 30 
Stat. 172 (U. S. Comp. St. 1901, p. 1652), as to the inclusion of the 
weight and value of the coverings, on the authority of United States v. 
Volkmann, 107 Fed. 109, 46 C. C. A. 169. The décision of the board 
that the interior coverings are not plain wooden is justified by the ap- 
pearance of the exhibits themselves, and to that extent their décision 
is affirmed. 

Let a decree be entered accordingly. 
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UNITED STATES v. KLIPSTEIN. 

(Circuit Court, S. D, New York. AprU 17, 1901.) 

No. 3,140. 

t. OusTOirs DoTiBS— C1.ASBIPICAT10N— Zinc Dust. 

Zinc dust, an article used in dyeing, wlilch Is crude as a métal, but 
not as a minerai, Is not Ineluded in the provision in paragraph 183, 
Schedute 0, g 1, c. 11. Tariffi 'Act July 24, 1897, 30 Stat 166 [U. S. 
Oomp. St 1901, p. 1645], for "metallic minerai substances in a cnide 
Btate, • • • not speclally provided for," but is free of duty under 
paragraph 482, Free List, f 2, o£ said act, 30 Stat. 195 [TJ. S. Comp. St. 
1901, p. 1680], covering "articles In a crude state used In dyeing or 
tannlng not speclally provided for." 

Appeal by the United States from a décision (G. A. 4744) of the 
Board of General Appraisers, which reversed the action of the col- 
lector of customs at the port of New York in assessing duty on certain 
merchandise imported by A. Klipstein & Co. Affirmed I13 Fed. 1021. 

D. Franlc Lloyd, Asst. U. S. Atty. 
Albert Comstock, for thé importers. 

TOWNSEND, District Jtidgç. The main question fiere was elabo- 
rately argued in Roessler & Hasslacher Chemical Company v. United 
States (C. C.) 94 Fed. 822, in which the Circuit Court, reversing the 
décision (Glji. 4705) of the Board of General Appraisers, held that the 
merchandise in question, (îinc dust) was free as an article "in a crude 
State, used in dyeing, not specially provided for." Paragraph 386, 
Free List, § 2, c. 349, TariflE Act Aug. 27, 1894, 28 Stat. 537. This 
décision was, affirmed by the Circuit Court of Appeals. United States 
V. Roessler. i&, Hasslacher Chemical Company, 39 C. C. A. 651, 99 
Fed. S52..i" ,f:.„;^ ■■ ,-:; , 

The présçiît caSè airiàes tihder the tarifï act of 1897 (U. S. Comp. 
St. 1901, p. 1626), said zinc dusj;'having been classified in part as "zinc 
in blocks or pigs" under paragraph 192, Schedule C, § i, c. 11, 30 
Stat. 167 (U. Sv Comp. St. 1901, p. 1645), and the similitude clause of 
section 7 (Free List, § 2) of said act (30 Stat. 205; U. S. Comp. St. 
1901, p. 1693), aïid in part as an article "compbsed wholly or in part 
of * * * . jtinc, * *, * whether partly or wholly manufac- 
tured," under paragraph 193 of said act (page 1645). Considérable 
new évidence was introduced before the Board, of General Appraisers 
in support of the contention on the part of the gdvernment. I con- 
çut in the opinion of the board, "that the record as it stands does not 
change the phase of the évidence as it appeared in the original case, 
and doeç notjustify us in departing from the conclusions reached by 
each of said courts." 

Counsel for the governrrient strenuously contends, however, that, in 
any event, the pierchandise is dutiable at 20 per cent, ad valorem under 
the provisions of paragraph; ^83, Schedule C, § x, cii, Tarifï Act 
July 24, 1897, 30 Stat. i6é (U- S. Comp. St. 1901, p. 1645), for 
"metallic inineral substances in a crude State, * * * not specially 
provided for." But t^e testimony of the government chemist, Ur. 
Baker, cited in the former oginion, stated that this zinc dust was 
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"crude as a métal, but not crude as a minerai." It is therefore not a 
"metallic minerai substance in a crude state." Irrespective of this 
fact, however, it is free under the provisions of paragraph 482, Free 
List, § 2, c. II, 30 Stat. 19s (U. S. Comp. St. 1901, p. 1680), as against 
paragraphs 183 and 193, because, having been already specifically de- 
scribed in the free list as an "article in a crude state used in dyeing or 
tanning," it cannot be included among the more gênerai provisions 
for "metallic minerai substances in a crude state," or "articles or wares 
not specially provided for, * * * composed wholly or in part of 
* * * zinc." 
The décision of the Board of General Apprai.'ers is afïïrmed. 



JOHNSON V. UNITED STATES. 

(Circuit Court, S. D. New York. April 28, 1901.) 

No. 3,121. 

1. CUSTOMS DdTIES— InTBNT as APFECTING CIjASSIPICATION. 

Intent is not an élément in determining the proper classification of 
imported articles, and merchants are at liberty so to manufacture and 
Bo to import tlieir goods as to subject them to the least possible dutlea 
under the tariff laws.. 

2. Same— Classification— FiGDRED Silk Goods. 

In construing the provision in paragraph 391, Schedule L, § 1, Tariff 
Act July 24, 1807, 30 Stat. 187, c. 11 (U. S. Comp. St. 1901, p. 1670), for 
"Jacquard flgured goods in the pièce, made on looms, of which silk is 
the component material of chief value, dyed in the yam, and containing 
two or more colors in the filling," held, that this provision includes cer- 
tain fabrics in which the threads furnishing the "two or more colors In 
the filling" do not participate in the effective work of the filling, but 
were introduced merely for the purpose of bringing the goods within 
that provision. 

Appeal by the importers from a décision of the board of gênerai 
appraisers, which alifirmed the décision of the coUector of customs at 
the port of New York in the classification for duty of the importations 
in question. 

W. Wickham Smith, for importers. 
D. Frank Uoyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. Act July 24, 1897, c. 11, § i, 
Schedule L, par. 391, 30 Stat. 187 (U. S. Comp. St. 1901, p. 1670), 
provides for a duty of 50 per cent, ad valorem on "ail Jacquard fîgured 
goods in the pièce, made on looms, of which silk is the component ma- 
terial of chief value, dyed in the yarn, and containing two or more 
colors in the filling." The merchandise in question fulfils ail thèse 
requirements. The board of gênerai appraisers, however, held that 
the goods were dutiable under the provisions of Act July 24, 1897, c. 
II, § I, Schedule L, par. 387, 30 Stat. 186 (U. S. Comp. St. 1901, p. 
1669), as "woven fabrics in the pièce, not specially provided for." The 
reason for this décision, as stated in the finding of the board, is that 
tlie colored additional threads were "not actually incorporated in the 
filling, and do not form a part thereof, within the manifest intent and 
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meaning of the pertinent provision of the tarifï act." It is évident that 
thèse goods were made with the intent of bringing them within the 
provisions of paragraph 391, as claimed by the importers. It does net 
appear that the threads participate in the effective work of the filling. 
But "it is a well-settled doctrine that intent is not an élément in de- 
termining the proper classification of imported articles, and that 
merchants are at liberty so to manufacture and so to import their 
goods as to subject them to the lowest possible duties under the tarifï 
laws." United States v. Irwin, 24 C. C. A. 349, 350, 78 Fed. 799, 801. 
If the décision of the board is to be construed as holding that thèse 
are not "^oods * * * containing two or more colors in the fill- 
ing," their finding is unsupported by the évidence, because the two 
witnesses for the importer testified that the additional colored threads 
were known as "threads of the filling," and the two witnesses for the 
government did not deny this statement. 
The décision of the board of gênerai appraisers is reversed. 



HIPP, DIDISHEIM & BRO. v. UNITED STATE8. 

SCHWOB y. UNITED STATES. 

(Circuit Court, S. D. New York. Appil 17, 1901.y." 

Nos. 2,839, 2,840. 

1 CnsTOMS DuTiEB— Classification— Watch Movements. 

Certain Incomplète watch movements, adjusted so as to run, the only 
parts laCking being the dial, or the dial, the varions hands, and the 
minute wheel, are dutlable as "watch movements," and not as "parts of 
watches, • • * not otherwlse provided for," under paragraph 191, 
Schedule C, S 1, Tariff Act July 24, 1897, 30 Stat. 167 (U. S. Comp. St. 
1901, p. 1645). 

Appeals by Hipp, Didisheim & Bro., and Adolph Schwob, import- 
ers, from a décision (G. A. 4286) of the Board of General Appraisers, 
which afifirmed the assessment of duty by the collecter of customs at 
the port of New York on the merchandise in question. 

A. P. Ketchum, for the importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises certain articles, consisting of watch plates, with the complète 
mechanism between them adjusted so as to run, but with certain parts 
above the top plate lacking, namely, in some cases only the dial, in 
other cases the dial, the hour hand, the minute hand, the second hand, 
the hour wheel, and the minute wheel. They were assessed for duty 
under the provisions of paragraph 191, Schedule C, § i, c. 11, Tariff 
Act July 24, 1897, 30 Stat. 167 (U. S. Comp. St. 1901, p. 1645), as 
"watch movements," at 35 cents each and 25 per cent, ad valorem. 
The importers protested, claiming that they were "parts of watches, 
* * ♦ not qtherwise provided for" (same paragraph). The im- 
porters contended that the term "watch movements" in trade and 
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commerce covered a complète watch except the case. The board has 
found, upon conflicting testimony, that there is no such trade désigna- 
tion, and, furthermore, that such articles were unknown at the time of 
the passage of the act in question, and had therefore never been the 
subject of trade and commerce, and therefore could not be within any 
such commercial désignation. The finding of the board, therefore, 
on this point is controlling. Counsel for the importers further con- 
tends that thèse are mère parts of movements, and as there is no pro- 
vision for parts of movements they fall within the provision for "parts 
of watches, * * * not otherwise provided for." 

It is unnecessary to décide the contention of counsel for the govern- 
ment that in the term "watch movement" in its narrow sensé is in- 
cluded the "train" of the watch, which comprises the motion works, 
consisting of balances and wheels, and in its broad sensé is included 
the complète watch except the case. One of the articles in question 
contains every essential of a watch except the case and dial. The 
others comprise everything essential to keep time. The only missing 
parts are those above the watch plate, which are essentials to register 
rather than to keep the time. It further appears that thèse articles 
were wound, went, and were timed. That they were watch move- 
ments, within the understanding of common speech, is shown by the 
dictionaries and by the testimony, and is found by the board. 

The décision of the Board of General Appraisers is afïirmed. 



BONOMA WINB & BRANDY CO. V. UNITED STATES. 

(Circuit Court, S, D. New York. May 19, 1900.) 

No. 3,04». 

1. CUSTOMS DUTIES— Clasbificatioït— Gblatin. 

So-called "finlngs," an article consisting of gelatin containing a con- 
sidérable proportion of sulphurous acid or sulphite as a preservative, is 
dutlable as "gelatin," under paragraph 23, Schedule A, $ 1, c. 11, Tariff 
Act July 24, 1897, 30 Stat. 152 (U. S. Comp. St 1901, p. 1628), and not 
as a manufacture of gelatin, under paragraph 450, Schedule N, 8 1, c. 
11, of said act, 30 Stat 193 (U. S. Oomp. St. 1901, p. 1678), or as an 
nnenumerated manufactured article, under section 6, c. 11, of sald act, 
30 Stat. 205 (U. S. Comp. St. 1901, p. 1693). 

Appeal by the importer from a décision (G. A. 4295) of the Board 
of General Appraisers, which afïirmed the assessment of duty by the 
collector of customs on certain merchandise imported at the port of 
New York. 

Howard T. Walden, for the importer. 

D. Frank Lloyd, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise în ques- 
tion, invoiced as "finings," is a "solution of gelatin containing a con- 
sidérable proportion of sulphurous acid or sulphite as a preservative." 
It was assessed for duty as "gelatin, * * * valued at not above 
ten cents pér pound," under paragraph 23, Schedule a, § i, c. u, of the 
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act of July 24, 1897, 30 Stat. 152 (U. S. Comp, St. 1901, p. 1628), and 
claimed to be dutiable at 35 per Cent, ad valorem as a manufacture of 
gelatin, not specially provided for, under paragraph 450, Schedule 
N, § I, c, II, 30 Stat. 193 (U. S. Gomp. St. 1901, p. 1678), or at 20 per 
cent, ad valorem as a manufactui-ed article not specially provided for, 
under section 6, c. 11, of said act (U. S. Côffip. St. 1901, p. 1693). 

The contention of the importer that this article is not gelatin is in- 
sufïîciently supported by the évidence that it is not so known in a 
common commercial sensé, and that it had been dissolved in boiling 
water. It is not a matiufâcture of gelatin in any sensé, certainly not 
in the sensé in which that term is used in paragraph 450, and it is 
specially provided for under paragraph 23 of said act, and was properly 
assessed at ■zYz cents per pound. . 

The décision of the Board df General Appraisers is afïirmed. 



DOWNING V. UNITED STATES. 

(Circuit Court, S. D. New York. AprU 29, 1901.J 

No-j2,932. 

t CUSTOMS DUTIES — Ci-ASSIFICATION — ÇoaI-TaB PREPARATIONS— CABBOLTH- 

The article known as "carboUneum," or "carbolineum Avenarius," 
which consists of dead oïl modlfied by the action of chlorine gas, la 
dutiable under the provision In paragraph 15, Schedule A, % 1, c. 11, 
tarlff act of July 24, 1897 (30 Stat 152, U. S. Comp. St. 1901, p. 1G27), for 
"préparations of coàl tar, not Colors or dyes and not médicinal, not 
specially provided for," and Is not dutiable under the provision for 
"Chemical compounds" in paragraph 3 of said act (30 Stat. 151, TJ. S. 
Comp. St. 1901, p. 1627), or free of duty as "dead or créosote oil," under 
paragraph 524 of said act (Frèè Lld; S 2, c. 11, 30 Stat. 197, U. S. Comp. 
St 1901, p. 1682). ,. 

Appeal by the importers from 9 décision (G. A. 442Ê1I of the Board 
of General Appraisers, which afïirmed the décision of the coUector of 
customs at the port of New York; ■ 

Comstock & Brown, for the iiHpoiiters, 
Chas. D. Baker, AsstiU. S. Àtty: 

TOWNSEND, District Judge.. The merchandise in question Com- 
prises dead oil modified by the fact that it has been subjected to the 
action of chlorine gas. It was assessed for duty under the provisions 
of paragraph 3 of the act of July 24, 1897, c. u, Schedule A, § i (30 
Stat. 151, U. S. Comp. St. 1901,, p, 1627), as a chemical compound 
or distilled oil, not specially provided for, at 25 per cent, ad valorem, 
and claimed as free under paragfaph 524 of said act (Free List, § 2, 
c.,ii, 30 Stat. 197, XJ, S. Comp. St. 1 901, p. 1682), as a product of 
coàl tar "known as dead or créosote oil," or alterriatively at 20 per 
cent, ad valorem under paragraph 15 of the same act (30 Stat. 152, 
U. S. Comp. St. 1901, p. 1627), as a côal-tar product or preparationv 
not a color or dye, and not médicinal, not specially provided for. 
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Thîs particular product is known commercially as "carbolineum" 
or "carbolineum Avenarius," the last being the name of its proprietor. 
In any event, it is not dutiable as a chemical compound or distilled 
oil, under various décisions of the courts not necessary to be hère 
considered. The article is exactly and specifically providcd for under 
paragraph 15, as a coal-tar product or préparation, not a color or 
dye, and not médicinal, etc. The évidence shows that it is bought 
and sold as carbolineum. There is no évidence that it is known as 
dead or créosote oil. 

For the foregoing reasons the décision of the Board of General Ap- 
praisers is reversed, and the article should be assessed for duty under 
paragraph 15 of said act of 1897. 



In re HAYNES. 

(District Court, D. Vermont Angust 5, 1903.) 

1. BANKRtrpTCT — Rbturn of Q00D8 Takbn on Kbplevin. 

Goods of a bankrupt taken on a replevin suit brought by a créditer 
wltbln four monttas of tbe bankruptcy proceedings must be returned to 
tbe trustée. 

In Bankruptcy. 

Anthony F. Schwenk, for trustée. 

James L. Martin, for claimant. 

WHEELER, District Judge. Upon the finding of facts reported 
b_^ the référée m respect to this claim, which is for $172.05, balance due 
on account for goods charged as sold, after crediting goods replevied, 
a rule to show cause was directed to be issued to the claimant and its 
agents, why the goods so charged for should not be delivered to the 
trustée ; whereupon the claimant and its agents appeared, and for cause 
showed the replevin suit mentioned, brought within four months of 
the bankruptcy proceedings against Robert E. Gordon only, who had 
possession by virtue of a mortgage, whereby the goods of the bankrupt 
were taken and carried away from his store by the claimant. This 
did not constitute a préférence, but was a taking by légal proceedings, 
made void by the bankrupt act, if valid at ail against the bankrupt, 
and is without any showing of title by the claimant. The claimant 
and its agents are hereby ordered to return the goods so taken and 
charged for, and to deliver them forthwith to the trustée, and the 
claim is thereupon allowed at $172.05, with $656.85 credited for the 
goods replevied, in ail $828.90. 
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, SCHULEMANN v. UNITED STCATES. 

(Circuit Court, S. D. New York. April 20, 1901.) 

No. 2,863. 

1. CUSTOMS DUTIES— CLASSTFICATrON— ïlfliAX FaBHICS. 

In coBStruing tariff act of July 24, 1897, c. 11, ? 1, Schedule J, par. 
346, 30 état. 181 [U. S. Comp. St. 1901, p. 1663], which relates to "woven 
fabrlcs or articles" of flax, etc., witli a proviso "that none of the fore- 
going articles in this paragraph shall pay a less rate of duty tlian flfty 
per centum ad valorem," held, that this proviso includes the foregoing 
"woven fabrics" as well as "articles." 

Appealby F. Schulemann, an importer, from a deGision of the 
Board of General Appraisers, which sustained the action of the col- 
lecter of custon^s at the port of New York in the classification for 
duty of the importations in question. See G. A. 4120. 

Everit Brown, for importer. 
C. D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises woven fabrics composed of flax, weighing over 4^/^ ounces 
per square yard, which were assessed for duty under the proviso of 
the act of July 24, 1897, c. il, § i, Schedule J, par. 346, 30 Stat. 181 
[U. S. Comp. St. 1901, p. 1663], at 50 per cent, ad valorem, the 
compound rates named in the main part of the paragraph being as 
to those goods less than 50 per cent. The importer contends that 
as thèse goods are fabrics in the pièce they are not Subject to the 
bar of such proviso, and that the latter applies only to "articles" as 
contradistinguished from goods in the pièce. It having been recently 
decided, however, by the Gircuit 'Court of Appeals, in the case of 
United States v. McBratney, 45 C. C. A. 37, 105 Fed. 767, that the 
term "woven fabrics," found; in this proviso, includes either pièce 
goods or made-up articles, itcannot consistently be held that the word 
"articles" in the proviso does tiot include fabrics in the pièce. 

The décision of the Board of Appraisers is affirmed. : 



F. B. VANDEGRIFT & 00. v. UNITED STATSa 

<01reult Court, S. D. New York. April 18, 1801.) 

No. 2,896. 

1. CusTOMS DuTiBS— Classification— IiiLT BuDi. 

Lily buds, imported in condition to open In fuU bloom Immediately 
upon arrivai at their destination in this country, are dutiable as "lilies," 
under tariff act of July 24, 1897, c. 11, § 1, Schedule G, par. 251 (30 Stat. 
170, U. S. Comp. St. 1901, p. 1650), and are not free of duty under 
paragraph 617, § 2, c. 11, of said act (80 Stat. 199, U. S. Comp. St. 1901, 
p. 1685), as "vegetable substances, crude or unmanufactured, not other- 
wlse specially provided for." 

Appeal by F. B. Vandegrift & Ce, importers, from a décision 
of the Board of General Appraisers, which afSrmed the décision of 
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the collector of customs at the port of New York in assessing duty 
on the merchandise in question. 

Howard T. Walden, for importers. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises lily buds imported from Bermuda. They were assessed for 
duty at 25 per cent, ad valorem, under the provisions of paragraph 
251 of the act of July 24, 1897, c. 11, § i, Schedule G, par. 251 (30 
Stat. 170, U. S. Comp. St. 1901, p. 1650), for "HHes * * * and 
natural flowers of ail kinds, preserved or fresh, suitable for décora- 
tive purposes," and are claimed to be exempt from duty under the 
provisions of paragraph 617, § 2, c. 11, of the same act (30 Stat. 199, 
U. S. Comp. St. 1901, p. 1685), as "vegetable substances, crude or 
unmanufactured, not otherwise specially provided for." 

The évidence shovvfs that the buds are designed for importation in 
condition to open into liHes in full bloom immediately upon their ar- 
rivai at their destination in this country. They are therefore lilies 
within the provisions of said paragraph 251, and the décision of the 
Board of General Appraisers is afïïrmed. 
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BILLMAN V. PAR9CHEN. (Circuit Court of Appeals, Sixth Circuit. Marcli 
25, 1903.) No. 1,155. Appeal from the District Court of tlie United States for 
the Northern District of Ohio. Robert A. Castner, for appellant. Smith & 
Taft, for appellee. Dismissed. 



BOISE CITY ARTESIAN HOT & COLD WATER CO., Limited, v. BOISE 
OITY, IDAHO. (Circuit Court of Appeals, Nlnth arcult May 25, 1903.) No. 
614. Appeal from the Circuit Court of the United States for the District of 
Idaho. Klngshury & Kingsbury, for appellant. W. B. Borah and John J. 
Blake, for appellee. Before GILBERT and ROSS, Circuit Judges, and HAW- 
LEY, District Judge. 

PER OURIÂM. The appellant filed a bill in equity against the appellee, 
settlng forth as grounds for équitable relief the facts which are involved in 
the law case of Boise City Artesian Hot & Cold Water Company, Limited, v. 
Boise City, Idaho (just decided by this court), 123 Fed. 282. The trial court 
sustained a demurrer to the bill for want of equity. The appeal présents no 
points not involved in the discussion of the law case, and upon the reasoning 
of that opinion, and the authorities therein cited, the decree of the Circuit 
Court Is afflrmed. 



CASTOR SOCTKET CO. v. STANDARD CASTOR WHBEL 00. (Circuit 
Court of Appeals, Sixth Cîircuit. October 17, 1902.) No. 1,018. Appeal from 
the Circuit Court of the United States for the Western District of Michigan. 
Taggart, Denison & Wilson, for appellant. Kingsley & Wicks, Wlllard Parker, 
and Félix Jellenik, for appelles. Dismissed. 
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CENTRAL DISTRICT & PRINTING TEL. CO. v. MIZER. (Circuit Court 
of Appeals, Sixth Circuit. July 22, 1903.) No. 1,203. In Error from the Cir- 
cuit Court of the United States for tbe Nortliem District of Ohio. Gilbert, 
auis & "Van Derveer, for plalntlff in error. Lyucb, Day & Day and W. L. 
Handley, for défendant in error. Dismissed. 



CENTRAI/ NAT. BANK OP OARTHAGE t. EVERBTT. (Circuit Court of 
Appeals, EIghth Circuit. December 12, 1902.) No. 1,736. In Error to tlie 
Circuit Court of tbe United States for tbe District of Kansas. Saumel 
McReynolds, John W. Halliburton, James S. Botsford, Buckner F. Deatherage, 
and Odus G. Young, for plalntifC In error. H. M. Beardsley, for défendant in 
error. Afflrmed, wlth costs, without opinion. 



CENTRAL TRUST CO. OF NEW YORK: v. OLD COLONT TRUST 00. et 
al. (Circuit Court of Appeals, SIxtb Circuit. July 7, 1903.) No. 1,237. Ap- 
peal from the Circuit Court of tbe United States for tbe Eastern District ot 
Mlchlgan. Butler Notman, JoUne & Mynderse, and F. W. Stevens, for ap- 
pellant. Dlckinson, Stevenson, CuUen, Warren & Butzel, for appellees. Dis- 
missed. 



COLONIAL TRUST CO. v. BAILBY. (Circuit Court of Appeals, Sixth Cir- 
cuit May 5, 1903.) No. 1,218. Appeal from tbe Circuit Court of the United 
States for tbe Western District of Ohlo. Kline, Carr, Toiles & GofC, for ap- 
pellant John P. Bailey, for appellee. Dismissed. 



DAVIS et al. Y. DUGGAN. (Circuit Court of Appeals, Bighth Circuit. May 
26, 1903.) No. 1,900. Appeal from tbe Circuit Court of the United States for 
the District of Kansas. David Overmyer, Frank Doster, John H. Atwood, and 
R. T. Herrick, for appellants. W. H. Rossington and Charles Blood Smith, 
for appellee. Dismissed, vclth costs, pursuant to stipulation. 



EAST TENNESSEE TEL. 00. v. MOORE. (Circuit Court of Appeals, Sixth 
Circuit. March 9, 1903.) No. 1,147. In Error from the Circuit Court of tbe 
United States for thé Eastern District of Tennessee. Curtin & Haynes, for 
plalntlff In error. Williams & Bowman, for défendant In error. Dismissed. 



In re GAFFNBT. (Circuit Court of Appeals, Bighth Circuit May 5, 1903.) 
No.' 35 Original. Pétition for Writ Of Habeas Corpus. Frank P. Blair, for 
petitioner. Jobn S. Dean, for respondent. Dismissed, without costs to elther 
party in this court, on motion of the petitioner. 



GREAT NORTHERN RY. CO. v. DOLAN. (Circuit Court of Appeals, 
EIghth Circuit March 23, 1903.) No. 1,852. In Error to tbe Circuit Court 
of the United States for the Northern District of lowa. Al F. Call and Craig 
L. Wright, for plalntlff in error. Dismissed, witb costs, on motion of plalntlff 
In error, 
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HALLWOOD CASH EEGISTER CO. v. NATIONAL CASH EEGISTER 
00. (Circuit Court of Appeals, Sixth arcuit. March 6, 1903.) No. 1,192. 
Appeal from the Circuit Court of tlie United States for the Soutliern District 
of Oblo. Edward Hector, for appellee. Dismissed. 



HUMBIRD et al. T. AVERY et al. (Circuit Court of Appeals, Elghth Cir- 
cuit. June 3, 1903.) No. 1,673. Appeal from tlie Circuit Court of tlie United 
States for the District of Minnesota. C. W. Bunn, H. Oldenburg, William W. 
BlUson, Chester A. Congdon, D. A. Dickinson, and James B. Kerr, for ap- 
pellants. L. C. Harris, H. H. Hoyt, M. H. Stanford, and Benton Hanchett, 
for appellees. StricUen from the docket, the cause having been reraoved to 
the Suprême Court by writ of certiorari from that court 



KAPLAN V. McCORMICK HARVESTING MACH. 00. (Circuit Court of 
Appeals, Elghth Circuit. December 18, 1902.) No. 1,778. In Error to the 
Circuit Court of the United States for the District of Minnesota. A. C. Paul, 
for plaintiff in error. Robert H. Parkinson, for défendant in error. Dis- 
mlBsed, wlth costs, for want of prosecution. 



MUNDAY V. JOHNSON et al. (Circuit Court of Appeals, Elghth Circuit. 
March 4, 1903.) No. 1,845. In Error to the Circuit Court of the United States 
for the District of Colorado. T. M. Patterson, B. F. Richardson, and H. N. 
Hawkins, for plaintifC in error. Chas. J. Hughes. Jr.. for défendants in error. 
Reversed, with costs, and remanded, with directions for further proceedings, 
etc., pursuant to stipulation of the parties. 



NEW COLUMBUS WATCH CO. et al. v. NATIONAL CASH RBGISTBR 
00. (Circuit Court of Appeals, Sixth Circuit. March 6, 1903.) No. 1,191. 
Appeal from the Circuit Court of the United States for the Southern District 
of Ohlo. Edward Hector, for appellee. Dismissed. 



NICHOLS V. GLASIEE. (Circuit Court of Appeals, Elghth Circuit. May 6, 
1903.) No. 1,818. In Error to the Circuit Court of the United States for the 
Western District of Missouri. H. P. & C. B. Williams, for plaintiff in error. 
Gardiner Lathrop tind Tom H. Reynolds, for défendant In error. Dismissed, 
with costs, pursuant to rule 23 (90 Fed. clxiii, 31 C. O. lA. clsiii), on motion of 
défendant in error. See 112 Fed. 877. 



PITTSBURGH PLATE GLASS CO. v. MEDLET, (Circuit Court of Ap- 
peals, Eighth Circuit. December 9, 1902.) No. 1,700. In Error to the Circuit 
Court of the United States for the Eastern District of Missouri. James L. 
Blair and Robert A. Holland, Jr., for plaintiff in error. Sam Byrns and E. J. 
Bean, for défendant in error. Writ of error dismissed, with costs, pursuant 
to the stipulation of the parties. 



RABDBR et al. v. KAUFFMAN. (Circuit Court of Appeals, Enghth Circuit. 
Decemb» 8, 1902.) No. 1,718. In Error to the Où-cuit Court of thé United 
States for the Eastern District of Missouri. Robert L. McLaran, WiUlam B. 
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Garrln, and James P. Dawson, for plalntifls in error. J. E. McKeighan and 
M. F. Watts, for défendant In error. Afflrméd, wlth costs, on authority o£ 
décision on tonner writ of error in Kauffman v. Kaeder et al., 108 Fed. 171. 



RITOHIE V. BDEKE et al. (Circuit Court of Appeals, Slxth Circuit. Oc- 
tober 15, 1902.) No. 1,114. Appeal from the Circuit Court of the United 
States for the Nortliern District of Ohlo. W. B. Young, for appellant. 
Stevenson Burke, Chas. Balrd, and Squire, Sanders & Dempsey, for appellees. 
Dlsmlssed. 



ROGBRB et al, V. HILL. (Circuit: Court of Appeals, Blghth Circuit May 
5, 1903.) No. 1,763. In Error to the Court of Appeals of the United States 
in the Indian Territory. Dorset Carter, for plaintifCs in error. Cherryhomes 
& Cherryhomes, for défendant in error. Dismissed, with costs, pursuant to 
stipulation, and remanded to the United States Court, Southern District of the 
Indian Territory. 



ROOT V. FRIZZBLL. (Circuit CoUrt of Appeals, Eighth Circuit. May 19, 
1903.) No. 1,864. In Error to the Circuit Court of the United States for the 
District of Nehraska. H. C. Brome, John L. Webster, and A. H. Bumett, for 
plalntlff In error. C. J. Smyth and Ed P. Smith, for défendant in error. Re- 
versed, without costs to either party In this court, and without an opinion, 
and remanded, wlth directions for further proceedlngs. 



SHAW V. CITY OF COVINGTON et al. (Circuit Court of Appeals, Slxth 
Circuit. Decemher 18, 1902.) No. 1,165. Appeal from the Circuit Court of 
the United States for the Eastem District of Kentucky. Ernst Cassatt & 
McDougall, Foraker, Outcalt, Granger & Prior, for appellant. F. J. Hanlon, 
for appellees. Dlsmlssed. 



SPENCER V. OOWEN et al. (Orcult Court of Appeals, Slxth Circuit. May 
C, 1903.) No. 1,080. Appeal from the Circuit Court of the United States for 
the Eastem District of Kentucky. Klttridge & Wilby, for appellant. Judson 
Harmon, Harlan Cleveland, Charles H. Stephens, and Thomas B. Faxton, for 
appellees. Dismissed. 



THOMAS V. COUNCIL BLUFFS CANNING CO. et al. OOLUNS v. SAME. 
(Circuit Court of Appeals, Eighth Circuit. May 6, 1903.) Nos. 1,783, 1,784. 
In Error to the Circuit Court of the United States for the Southern District 
of lowa. Warren Switzler and Jacob Sims, for plaintifCs in error. John N. 
Baldwin and George S, Wright, for défendants in error. Affirmed, with costs, 
without an opinion. 



In re TINLEY. (Circuit Court of APpeàls, Eighth Circuit. Deeember 15, 
1902.) No. 27 Original. Pétition for Eevie-w. Geo. H. Stlllman, for petitioner. 
Finley Burkè, for respondent Dismissed, at costs of petitioner, pursuant to 
stipulation of the parties. 



UNITED STATES v. GOUCHENOUB et al. (Circuit Court of Appeals, 
Sixth Circuit January 7, 1908.) No. 1,101. In Error from the District 
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Court of the United States for the Eastern District of Tennessee. Wm. D. 
Wright, for plaintifE in errer. Sliields & Mountcastle, Shoun & Susong, and 
W. J. McSween, for défendants in error. Dismissed. 



UNITED STATES v. RICKBRT. (Circuit Court of Appealg, Etghth Cir- 
cuit. May 6, 1903.) No. 1,580. Appeal from the Circuit Court of the United 
States for the District of South Dalcota. James D. Elliott and William G. 
Porter, for appellant. A. B. Kittridge and W. D. Lane, for appellee. Re- 
versed, wlthout costs to either party in this court, and remanded, with direc- 
tions to enter a decree for the complainant, etc. 



UNITED STATES SAVINGS & LOAN CO. v. PARKER et al. (arcuit 
Court of Appeals, Ninth Circuit. May 25, 1903.) No. 916. Appeal from the 
Circuit Court of the United States for the District of Oregon. J. Thorburn 
Ross, E. B. Seabrook, Wm. A. Munly, and John K. KoUock, for appellant. 
J. Q. A. Bowlby, for appellee H. B. Parker. Before GILBERT, ROSS, and 
MORROW, Circuit Judges. 

PBR CURIAM. On the authority of Tha Pacific States Savings, Loan and 
Building Company, a corporation, v. Lizzie A. Green et al. (Just decided) 123 
Fed. 43, the judgment is reversed, and cause remanded to the court below, 
with directions to overrule the demurrer to the bill, with leave to the de- 
fendants to answer. 



W. A. DOODY CO. et al. v. B. T. ADAMS & CO. (Circuit Court of Appeals, 
Fifth Circuit. June 20, 1903.) No, 1,232. Appeal from the District Court of 
the United States for the Southern District of Georgia. Before PARDEE, 
McOORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Finding no élément of fraud or illégal préférence in this 
case, the decree of the District Court is in ail respects afiirmed. 



WELCH V. JOSLYN. (Circuit Court of Appeals, Elghth Circuit. June 17, 
1903.) No. 1,922. In Error to the arcuit Court of the United States for the 
District of Nebraska. Carlos S. Andrews, for plaintiff in error. Connell & 
Ives, for défendant In error. Dismissed, without costs to either party in this 
court, pursuant to stipulation of the parties. 



WHITTAKER v. COWEN et al. (Circuit Court of Appeals, Sixth Circuit. 
May 6, 1903.) No. 1,079. Appeal from the Circuit Court of the United States 
for the Eastem District of Kentucky. Martin M. Durrett, for appellant. Jud- 
son Harmon, Thomas B. Paxton, Kittridge & Wilby, C?bas. H, Stephens, and 
Harlan Cleveland, for appellees. Dismissed. 



UNITED STATES v. SOUTHERN PAO. R. CO. et al. (Circuit Court, S. D. 
Callfornia. June 15, 1903.) No. 979. The United States Attorney General, 
the United States Attorney, and Joseph H. Call, Sp. Asst. U. S. Atty. Graves, 
O'Melveny & Shankland, J. W. Swanwick, Russ Avery, Wm. F. Herrin, and 
Wm. Singer, Jr., for défendants. 

ROSS, Circuit Judge. The views expressed by this court in the case of 
Southern Pacific Railroad Company v. Brown et al. (C. C.) 68 Fed. 333, and 
in the case of United States v. Southern Pacific Railroad Company et al. (O. C.) 
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117 Fed. 544, applied to the record in the présent case, require a decree as 
prayed for by the complainant in respect o( such of the lands in controversy 
as were patented to tlie défendant railroad company and remain unsold, and 
In respect to sucli of the lands as were so patented to the défendant railroad 
Company and by It sold to bona flde purchasers, a decree conflrming the title 
of such bona flde purchasers to such tracts and judgment in favor of the com- 
plainant agalnst the défendant railroad company at the rate of f 1.25 per acre 
for such of the tracts so patented and sold. It Is unnecessary to repeat the 
vlews exprëssed In the cases cited. They will be found fully stated in the 
opinions delivered at the tlme of the décisions. The counsel for the respective 
parties can, no doubt, agrée upon a decree that meets the vlews of the court 
above Indlcàted, and a decree in accordance therewith wlU be entered; other- 
wise, I shall hâve to go through the évidence in respect to the varions sales 
In order to enter the proper decree. 



VOS T. OAREOLL. (Circuit Court, B. D. Pennsylvania. July 15, 1903.) 
No. 48. A, g. Arnold, for plalntifC. T. B. White, for défendant 

J. B. McPBEKSON, District Judge. It Is clear that the motion for a new 
trial must prevail. Dist. of Columbia v. Armes, 107 V. S. 519, 2 Sup. Ot. 840, 
27 Tu. Ed. 618. This being so, it may not be amiss for me to express my 
opinion that both parties may flnd it judicious to corne to a settlement of the 
case on moderate terms, rather than to éneounter the uncertainty and expense 
of further litlgatloa. A new trial is grahted. 
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